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FEDERAL   STATUTES, 


ANNOTATED. 


NOTES  ON  THE  CONSTITUTION. 


ARTICLE  II.,  SECTION  1. 

"The  executive  power  shall  be  vested  in  a  President  of  the  TTnited  States  of 
America.  He  shall  hold  his  office  during  the  term  of  four  years,  and,  together 
with  the  Vice-President,  chosen  for  the  same  term,  be  elected,  as  follows." 


hj  HMdt  of  Departmenti.  —  The  President,  in  the  exercise  of  his 
executive  power  under  the  Constitution,  may  act  through  the  head  of  the 
appropriate  executive  department  The  heads  of  departments  are  his  authorized 
assistants  in  the  performance  of  his  executive  duties,  and  their  official  acts, 
promulgated  in  the  r^ular  course  of  busiliess,   are  presumptively  his  acts. 


Wilcox  V.  Jackaon,  (1839)  13  Pet.  (U.  S.) 
498, 513 ;  Runkle  v.  U.  S.,  ( 1887 )  122  U.  S.  557. 
See  also  Wolsey  v.  Chapman,  (1879)  101 
U.  S.  765;  U.  8.  r.  Farden,  (1878)  99  U.  S. 
10;  Confiscation  Cases,  (1873)  20  WaU.  (U. 
S.)  92;  WilUams  t?.  U.  8.,  (1843)  1  How. 
(U.  S.)  297;  U.  8.  t?.  Eliason,  (1842)  16  Pet. 
(U.  8.)  291;  Relation  of  President  to  Exec- 
utive Departments,  (1863)  10  Op.  Atty.-Gen. 
527. 

Where  the  heads  of  departments  are  the 
political  or  eonfldential  agents  of  the  execu- 
tive, merely  to  execute  the  will  of  the  Presi- 
dent, or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitutional  or  legal 
discretion,  their  acts  are  only  politically  ex- 
aminable. But  where  a  specific  duty  is  as- 
signed by  law,  and  individual  rights  depend 
upon  the  performance  of  that  duty,  it  is 
equally  clear  that  the  individual  who  con- 
siders, himself  injured  has  a  right  to  resort 
to  the  laws  of  his  country  for  a  remedy. 
Marbury  v,  Madison,  (1803)  1  Cranch  (U. 
S.)  165,  wherein  the  court,  per  Marshall,  G. 
J.,  said :  "  By  the  Constitution  of  the  United 
States,  the  President  is  invested  with  certain 
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important  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion,  and  is 
accountable  only  to  his  country  in  his  politi- 
cal character  and  to  his  own  conscience.  To 
aid  him  in  the  performance  of  these  duties, 
he  is  authorized  to  appoint  certain  officers, 
who  act  by  his  authority,  and  in  conformity 
with  his  orders.  In  such  cases,  their  acts 
are  his  acts;  and  whatever  opinion  may  be 
entertained  of  the  manner  in  which  executive 
discretion  may  be  used,  still  there  exists,  and 
can  exist,  no  power  to  control  that  discretion. 
The  subjects  are  political.  They  respect  the 
nation,  not  individual  rights,  and  being  in- 
ti listed  to  the  executive,  the  decision  of  the 
executive  is  conclusive.  The  application  of 
this  remark  will  be  perceived  by  adverting  to 
the  Act  of  Congress  for  establishing  the  de- 
partment of  foreign  affairs.  This  officer,  as 
his  duties  were  prescribed  by  that  Act,  is  to 
conform  precisely  to  the  will  of  the  Presi- 
dent. He  is  the  mere  organ  by  whom  that 
will  is  communicated.  The  acts  of  such  an 
officer,  as  an  officer,  can  never  be  examinable 
by  the  courts.  But  when  the  legislature  pro- 
ceeds to  impose  on  that  officer  other  duties, 
when  he  is  directed  peremptorily  to  perform 
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certain  acts,  when  the  rights  of  individuals 
are  dependent  on  the  performance  of  those 
acts,  he  is  so  far  the  officer  of  the  law,  is 
amenable  to  the  laws'  for  his  conduct,  and 
cannot  at  his  discretion  sport  away  the  vested 
rights  of  others." 

As  a  general  rule  the  direction  of  the 
President  is  to  be  presumed  in  all  instruc- 
tions and  orders  issued  from  the  competent 
department.  Official  instructions  issued  by 
the  heads  of  the  several  executive  depart- 
ments, civil  arfd  military,  within  their  re- 
spective jurisdiction,  are  valid  and  lawful 
without  containing  express  reference  to  the 
direction  of  the  President.  Relation  of  Presi- 
dent to  Executive  Departments,  (1865)  7  Op. 
Atty.-Gen.  453. 

The  secretary  of  the  navy  represents  the 
President  and  exercises  his  power  on  the  sub- 


jects confided  to  his  department.     U.  S.  r. 
Jones,  (1855)   18  How.   (U.  S.)  95. 

An  order  dismissing  an  officer  in  the  marine 
corps,  issued  by  the  secretary  of  the  navy  as 
such,  not  purporting  to  be  the  act  or  by 
direction  of  the  President,  is  nevertheless  in 
legal  effect  the  order  of  the  President.  Mc- 
Elrath's  Case,   (1876)   12  Ct.  CI.  202. 

The  action  of  the  commissioner  of  Indian 
affairs  must  be  presumed  to  be  the  action  of 
the  President,  according  to  the  well-settled 
principle  adopted  in  practice  and  recognized 
by  the  courts,  that  the  President  acts  in  the 
performance  of  most  of  his  duties  through  an 
appropriate  department  of  the  government 
and  through  the  chief  officers  charged  with 
the  immediate  supervision  of  the  affairs  of 
that  department.  Belt's  Case,  (1879)  15  Ct. 
CI.  107. 


Approval  of  Oonrt-martial  Proeeedingi. —  A  certificate  of  the  secretary  of  war,  in 
the  following  form :  "  War  Department,  July  24,  1872.  In  conformity  with 
the  65th  of  the  Rules  and  Articles  of  War,  the  proceedings  of  the  general 
court-martial  in  the  foregoing  case  have  been  forwarded  to  the  Secretary  of 
War  for  the  action  of  the  President.  The  proceedings,  findings,  and  sentence 
are  approved,  and  the  sentence  will  be  duly  executed.  Wm.  W.  Belknap, 
Secretary  of  War,"  was  held  to  J)e  a  sufficient  authentication  of  the  judgment 
of  the  President. 


U.  S.  V.  Fletcher,  (1893)  148  U.  S.  86, 
wherein  the  court  said :  "  The  views  of  the 
judge  advocate  general,  and  the  action  of  the 
secretary  in  1888  upon  a  reference  of  the  sub- 
ject in  answer  to  the  petition  of  Captain 
Fletcher,  presented  to  the  President,  March 
27  of  that  year,  were  induced  by  the  ease  of 
Runkle  v.  U.  S.,  (1887)  122  U.  S.  643,  and 
the  present  decision  of  the  Court  of  Claims 
was  based  upon  it.  Reference  to  the  report 
of  that  case  shows  that  the  circumstances 
were  so  exceptional  as  to  render  it  hardly  a 
safe  precedent  in  any  other.  It  appeared 
therein  that  the  proceedings,  findings,  and 
sentence  of  the  court-martial  were  trans- 
mitted to  the  secretary  of  war,  who  on  Jan. 
16,  1873,  wrote  upon  the  record  an  order  ap- 
proving the  proceedings,  with  certain  excep- 
tions, and  the  findings  and  sentence,  to- 
gether with  the  further  statement  that  in 
view  of  the  unanimous  recommendation  by 
the  members  of  the  court  that  the  accused 
should  receive  executive  clemency,  and  other 
facts,  the  President  was  pleased  to  remit 
all  of  the  sentence  except  so  much  as  di- 
rected cashiering;  and  that,  thereupon,  the 
secretary  issued  a  general  order  announcing 
the  sentence,  as  thus  modified.  It  further 
appeared   that   thereafter,  and  on   the  same 


day.  Major  Runkle  presented  to  President 
Grant  a  petition  insisting  that  the  proceed- 
ings had  not  been  approved  by  him  as  re- 
quired by  law;  that  the  conviction  was  un- 
just; that  the  record  was  insufficient  to  war- 
rant the  issuing  of  the  order,  and  asking  its 
revocation  and  annulment;  whereupon,  in 
pursuance  of  the  petition,  the  record  of  the 
official  action  theretofore  had  was,  by  direc- 
tion of  the  President,  referred  to  the  judge 
advocate  general  for  review  and  report;  that 
this  report  was  subsequently  made,  and  with 
the  petition  was  found  by  President  Hayes 
awaiting  further  and  final  action  thereon, 
and  being  taken  up  by  him  as  unfinished 
business,  the  conviction  and  sentence  were 
disapproved,  and  the  order  of  Jan.  16,  1873, 
revoked.  This  court  was  of  opinion  that  the 
order  was  capable  of  division  into  two  sepa- 
rate parts,  one  relating  to  the  approval  of 
the  proceedings  and  sentence,  and  the  other 
to  the  executive  clemency  which  was  invoked 
and  exercised,  and  that  under  the  circum- 
stances, which  are  recapitulated,  it  could  not 
be  said  that  it  positively  and  distinctly  ap- 
peared that  the  proceedings  had  ever,  in  fact, 
been  approved  or  confirmed  by  the  President 
as  required  by  the  articles  of  war."  See  also 
In  re  Chapman,  (1897)   166  U.  S.  670. 


Preteoting  CitiieM  Abroad. —  The  duty  of  protecting  the  lives  or  property  of 

citizens  abroad  rests  in  the  discretion  of  the  President.     Acts  of  lawless  violence 

or  of  threatened  violence  to  a  citizen  or  his  property  cannot  be  anticipated 

and  provided  for;  and  the  protection,  to  be  effectual  or  of  any  avail,  may,  not 

unfrequently,  require  the  most  prompt  and  decided  action.     In  all  cases  where 
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a  public  act  or  order  rests  in  executive  discretion,  neither  he  nor  his  authorized 
agent  is  personally  civilly  responsible  for  the  consequences. 

Durand  t\  HoUins,   (1860)   4  Blatchf.   (U.  nations;  and  the  performance  of  that  duty  in 

S.)  451,  8  Fed.  Cas.  No.  4,186.  its    incipient    stage    necessitates    negotiation 

_^       .  - ,.  ...  ,      -         ._  which  is  exclusively  the  function  of  the  execu- 

The  nghUng  a  wrong  that  may  be  done  in  ^j^^  department,  and  the  court  has  no  juris- 

foreign  lands  is  a  political  duty  and  apper-  jj^tion  to  coerce  the  action  of  the  executive, 

tains  to  the  legislative  and  executive  depart-  ^    g    ^    ^        ^j^^g)   20  App.  Cas.   (D.  C.) 

ments  of  the  government,  because  it  involves  ggQ  ''  ^^ 

the  relations  of  the  United  States  with  foreign 

Authority  to  Itemove  Prisoner.  —  The  President,  by  virtue  of  his  office  and  without 
authority  given  by  some  statute,  has  no  power  to  remove  a  convict  from  one 
prison  to  another;  and  the  removal  of  a  convict,  sentenced  to  prison  by  a 
consular  court  of  the  United  States,  to  this  country  for  imprisonment  and  to 
serve  out  his  sentence,  would  be  unlawful. 

Convicts  of  Consular  Courts,   (1889)    19  Op.  Atty.-Gen.  377. 

Control  Landing  of  Foreign  Cablet. —  The  President  has  the  power,  in  the  absence 
of  legislation  by  Congress,  to  control  the  landing  of  foreign  submarine  cables 
on  the  shores  of  the  United  States.  He  may  either  prevent  the  landing,  if  the 
rights  intrusted  to  his  care  so  demand,  or  permit  it  on  conditions  which  will 
protect  the  interests  of  this  government  and  its  citizens.  If  the  landing  has 
been  eflfected  without  the  consent  or  against  the  protest  of  this  government, 
respect  for  its  rights  and  compliance  with  its  terms  may  be  enforced  by  applying 
the  prohibition  to  the  operation  of  the  line  unless  the  necessary  conditions  are 
accepted  and  observed.  No  one  has  a  right  to  land  a  foreign  cable  upon  our 
shores  and  establish  a  physical  connection  between  our  territory  and  that  of  a 
foreign  state  without  the  consent  of  the  government  of  the  United  States. 

Foreign  Cables,   (1898)   22  Op.  Atty.-Gen.  authorities  of  the  United   States  have   full 

13.     See  also  Cuba  —  Cables,   (1899)   22  Op.  power,  in  their  discretion,  to  prevent  by  all 

Atty.-Gkn.  408.  necessary   means   the   grounding   of   a   cable 

intended  to  connect  the  island  of  Cuba  with 

The  grounding  of  a  cable  upon  the  island  of  the  United  States  or  any  other  country,  or  to 

Cuba  to  connect  it  with  a  foreign  country  remove  or  disrupt  any  cable  which  may  be 

cannot  be  done  and  maintained  in  opposition  laid    in    disregard    of    its    instructions    and 

to  the  law  of  the  government   which   exer-  against  its  will.     Cuba  —  Cables,   (1899)   22 

cisea    sovereign    power    in   the    island.    The  Op.  Atty.-Gen.  514. 

Authority  to  Approve  Erootion  of  Bridge  Aoroii  Hiagara  River.  —  In  the  absence  of  any 
Act  of  Congress  or  constitutional  provision  conferring  upon  him  authority  so 
to  do,  the  President  cannot  officially  consent  to  and  approve  the  erection  of  a 
proposed  bridge  across  the  Niagara  river. 

Bridge  Across  Niagara  River,  (1883)  17  Op.  Atty.-Gen.  523. 

8  Volume  VL. 


ARTICLE  11.,  SECTION  1. 

**  Each  state  shall  appoint,  in  snch  manner  as  the  legislature  thereof  may  direct,  a 
number  of  electors,  eqnal  to  the  whole  number  of  senators  and  representatives 
to  which  the  state  may  be  entitled  in  the  Congress:  bnt  no  senator  or  repre- 
sentative, or  person  holding  an  office  of  trust  or  profit  under  the  United  States, 
shall  be  appointed  an  elector.  The  electors  shall  meet  in  their  respective 
states,  and  vote  by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.  And  they  shall  make  a  list  of 
all  the  persons  voted  for,  and  of  the  number  of  votes  for  each ;  which  list  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government  of 
the  United  States,  directed  to  the  President  of  the  Senate.  The  President  of 
the  Senate  shaU,  in  the  presence  of  the  Senate  and  House  of  Bepresentatives, 
open  all  the  certificates,  and  the  votes  shall  then  be  counted.  The  person 
having  the  greatest  number  of  votes  shall  be  the  President,  if  such  number  be 
a  majority  of  the  whole  number  of  electors  appointed;  and  if  there  be  more 
than  one  who  have  such  majority,  and  have  an  equal  number  of  votes,  then 
the  House  of  Bepresentatives  shall  immediately  choose  by  ballot  one  of  them 
for  President ;  and  if  no  person  have  a  majority,  then  from  the  five  highest  on 
the  list  the  said  House  shall  in  like  manner  choose  the  President.  But  in 
choosing  the  President,  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote;  a  quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the  states,  and  a  majority  of  all  the 
states  shall  be  necessary  to  a  choice.  In  every  case,  after  the  choice  of  the  Presi- 
dent, the  person  having  the  greatest  number  of  votes  of  the  electors  shall  be  the 
Vice-President.  But  if  there  should  remain  two  or  more  who  have  equal  votes, 
the  Senate  shall  choose  from  them  by  ballot  the  Vice-President.'  The  Congress 
may  determine  the  time  of  choosii^  the  electors,  and  the  day  on  which  they 
shall  g^ve  their  votes;  which  day  shall  be  the  same  throiighout  the  United 
States.  No  person  except  a  natural  bom  citizen,  or  a  citizen  of  the  United 
States,  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to 
the  office  of  President;  neither  shall  any  person  be  eligible  to  that  office  who 
shall  not  have  attained  to  the  age  of  thirty-five  years,  and  been  fourteen  years  a 
resident  within  the  United  States.  In  case  of  the  removal  of  the  President 
from  office,  or  of  his  death,  resignation,  or  inability  to  discharge  the  powers 
and  duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice-President,  and 
the  Congress  may  by  law  provide  for  the  case  of  removal,  death,  resignation 
or  inability,  both  of  the  President  and  Vice-President,  declaring  what  officer 
shall  then  act  as  President,  and  such  officer  shall  act  accordingly,  until  the 
disability  be  removed,  or  a  President  shall  be  elected.  The  President  shall, 
at  stated  times,  receive  for  his  services,  a  compensation,  which  shall  neither 
be  increased  nor  diminished  during  the  period  for  which  he  shall  have  been 
elected,  and  he  shall  not  receive  within  that  period  any  other  emolument  from 
the  United  States,  or  any  of  them.  Before  he  enter  on  the  execution  of  his 
office,  he  shall  take  the  following  oath  or  affirmation :  —  'I  do  solemnly  swear 
(or  affirm)  that  I  will  faithfully  execute  the  office  of  President  of  the  United 
States,  and  will  to  the  best  of  my  ability,  preserve,  protect  and  defend  the 
Constitution  of  the  United  States.' " 


'  As  to  the  manner  of  electing  the  President  and  Vice-President,  see  the  substituted  pro- 
visions contained  in  the  Twelfth  Amendment. 
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ElMton  Are  Hot  Officers  of  United  SUtee. —  The  sole  function  of  the  Presidential 

electors  is  to  cast,  certify,  and  -transmit  the  vote  of  the  state  for  President  and 

Vice-President  of  the  nation.     Although  the  electors  are  appointed  and  act 

under  and  pursuant  to  the  Constitution  of  the  United  States,  they  are  no  more 

officers  or  agents  of  the  United  States  than  are  members  of  the  state  legislatures 

when  acting  as  electors  of  federal  senators,  or  the  people  of  the  states  when 

acting  as  electors  of  representatives. in  Congress. 

In  re  Green,    (1890)    134  U.  S.  379.     See  The  franchise  or  privilege  of  the  office  of 

also  Todd  v.  Johnson,    (1896)    99   Ky.   548,  elector    originates    in    the    Constitution    and 

and  Mason   v.    State,    (1892)    55   Ark.   529,  laws  of  the  United  States  and  not  in  those  of 

as  to  jurisdiction  of  the  crime  of  destroying  the  state.     State  t7.  Bowen,  (1876)  8  S.  Car. 

ballot-box  and  ballots.  400. 

IHioretion  of  State  aa  to  Manner  of  Appointing  Eleoton.  —  It  is  competent  for  a  state 
legislature  to  provide  for  the  election  of  an  elector  and  an  alternate  elector  in 
each  of  the  congressional  districts  into  which  the  state  is  divided,  and  of  an 
elector  and  an  alternate  elector  at  large  in  each  of  two  districts  defined  by  the 
statute.  The  clause  of  the  Constitution  does  not  read  that  the  people  or  the 
citizens  shall  appoint,  but  that  "  each  state  shall ;"  and  if  the  words  "  in  such 
manner  as  the  legislature  thereof  may  direct,"  had  been  omitted,  it  would 
seem  that  the  legislative  power  of  appointment  could  not  have  been  successfully 
questioned  in  the  absence  of  any  provision  in  the  state  constitution  in  that 
regard.  Hence  the  insertion  of  those  words,  while  operating  as  a  limitation 
upon  the  state  in  respect  of  any  attempt  to  circumscribe  the  legislative  power, 
cannot  be  held  to  operate  as  a  limitation  on  that  power  itself. 

McPherson  r.  Blacker,  (1902)  146  U.  S. 
25,  wherein  the  court  said  that  reference 
to  contemporaneous  and  subsequent  action 
under  this  clause  shows  "  that  various  modes 
of  choosing  the  electors  were  pursued,  as,  by 
the  legislature  itself  on  joint  ballot;  by  the 
legislature  through  a  concurrent  vote  of  the 
two  houses;  by  vote  of  the  people  for  a 
general  ticket;  by  vote  of  the  people  in 
districts;  by  choice  partly  by  the  people 
voting  in  districts  and  partly  by  the  legisla- 
ture; by  choice  by  the  legislature  from  candi- 
dates voted  for  by  the  people  in  districts; 
and  in  other  ways,  as  notably  by  North 
Carolina  in  1792,  and  Tennessee  in  1796  and 
1800.  No  question  was  raised  as  to  the 
power  of  the  state  to  appoint  in  any  mode 
its  legislature  saw  fit  to  adopt,  and  none  that 
a  single  method,  applicable  without  excep- 
tion, must  be  pursued  in  the  absence  of  an 


amendment  to  the  Constitution.  The  district 
system  was  largely  considered  the  mos|; 
equitable,  and  Madison  wrote  that  it  was 
that  system  which  was  contemplated  by  the 
framers  of  the  Constitution,  although  it  was 
soon  seen  that  its  adoption  by  some  states 
might  place  them  at  a  disadvantage  by  a 
division  of  their  strength,  and  thtft  a  uniform 
rule  was  preferable."  Affirming  (1892)  92 
Mich.  377. 

State  law  is  passed  in  pursuance  of  Con- 
stitution.—  When  the  legislature  of  a  state, 
in  obedience  to  this  provision,  has  by  law 
directed  the  manner  of  appointment  of  the 
electors,  that  law  has  authority  solely  from 
the  Constitution  of  the  United  States.  It 
is  a  law  passed  in  pursuance  of  the  Consti- 
tution. Electoral  College's  Case,  (1876)  1 
Hughes    (U.  S.)   571,  8  Fed.  Cas.  No.  4,336. 


Holding  an  Offloe  of  Trait  or  Proilt  nnder  the  United  States., —  A  member  of  the 
United  Stetes  centennial  commission  held  an  office  of  trust  under  the  United 
States,  and  was  therefore  disqualified  for  the  office  of  elector. 

In  re  Corliss,  (1876)   11  R-  I.  640. 

Hatters  Within  Control  of  Congress. —  Congress  is  empowered  to  determine  the 

time  of  choosing  the  electors  and  the  day  on  which  they  are  to  give  their  votes, 

which  is  required  to  be  on  the  same  day  throughout  the  United  States,  but 

otherwise  the  power  and  jurisdiction  of  the  state  is  exclusive,  with  the  excep- 

5  Volume  IX. 


PrMidtntial  Eleotors.  CONSTITUTION,  Art.  II.,  seo.  1. 

tion  of  the  provisions  as  to  the  number  of  electors  and  the  ineligibility  of 
certain  persons,  so  framed  that  congressional  and  federal  influence  might  be 
excluded. 

McPherson  v.  Blacker,  (1902)   140  U.  S.  35,  affirming  (1892)   92  Mich.  377. 

Tax  on  Salary  of  Preiidont.  —  A  specific  tax  by  the  United  States  upon  the  salary 
of  an  oflicer,  to  be  deducted  from  the  amount  which  otherwise  would  by  law 
be  payable  as  such  salary,  is  a  diminution  of  the  compensation  to  be  paid  to 
him,  which,  in  the  case  of  the  President,  would  be  prohibited  by  the  Con- 
stitution of  the  United  States  if  the  Act  of  Congress  levying  the  tax  were 
passed  during  the  official  term  of  the  President. 

President  and  Judges  —  Tax  on  Salaries  of,  (1869)   13  Op.  Atty.-Gen.  162. 
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ARTICLE  II.,  SECTION  2. 

"  The  President  shall  be  oommander-in-chief  of  the  army  and  navy  of  the  TTnited 

*   States,  and  of  the  militia  of  the  several  states,  when  called  into  the  actual  service 

of  the  United  States;  he  may  require  the  opinion,  in  writing,  of  the  principal 

officer  in  each  of  the  executive  departments,  upon  any  subject  relating  to  the 

duties  of  their  respective  offices." 

I.  Relation  to  Authority  of  British  Crown,  7. 

II.  Power  to  Establish  Army  Regulations,  8. 

III.  Power  of  Congress  to  Legislate,  8. 

IV.  Represented  by  Superior  Officer  in  Command,  8. 
V.  Effect  of  Military  Occupation,  8. 

1.  Extension  of  Territory  and  Operation  of  Laws,  8. 

2.  Establishment  of  Provisional  Government,  9. 

3.  Establishment  of  Provisional  Court,  9. 

VI.  Power  to  Convene  General  Courts-martial,  10. 

VII.  Power  to  Court-martial  or  Detain  Civilians,  10. 

VIII.  Power  to  Repel  Invasion  and  Suppress  Insurrection,  ii, 

IX.  Power  to  Accord  Belligerent  Rights  to  Insurgents,  ii. 

X.  Power  to  Permit  Partial  Intercourse  with  the  Enemy,  ii. 

XI.  Power  to  Employ  Secret  Agents,  ii. 

XII.  When  Commander-in-Chief  of  Militia,  12. 

XIII.  Appointment  of  Army  Officers,  12. 

XIV.  Appointment    of    Regular    Army   Officers   to   Service   in 

Militia,  12. 
XV.  Admission  of  Merchandise  from  Conquered  Territory,  12. 
XVI.  "  Departments,"  12. 

L  Belatioh  to  Avthobity  of  Bbitish  Cbowh. —  "  In  the  distribution  of 
political  power  between  the  great  departments  of  government,  there  is  such  a 
wide  difference  between  the  power  conferred  on  the  President  of  the  United 
States  and  the  authority  and  sovereignty  which  belong  to  the  English  crown, 
that  it  would  be  altogether  unsafe  to  reason  from  any  supposed  resemblance 
between  them,  either  as  regards  conquest  in  war,  or  any  other  subject  where 
the  rights  and  powers  of  the  executive  arm  of  the  government  are  brought  into 
question.  Our  own  Constitution  and  form  of  government  must  be  our  only 
guide." 

Fleming  r.  Page,   (1850)   9  How.   (U.  S.)  command  and  direction  of  the  military  and 

618.  naval  forces,  as  first  general  and  admiral  of 

Federalist.^ The   President   is    to   be    the  J^^  Confederacy ;    while  that  of  the  British 

commander-in-chief   of    the   army   and   na^T  ^/"^  f„S«  ^nH    '  '^''/ r'°^  "^    "T  ^""^  *S 

of  the   United    States.     In   this\espect   his  I'l'.Ja     „^f  nf  1), 'T  k  "?i,  ""  V  ^^'^'.  l^^ 

authority  would  be  nominally  the  same  with  ^'^'V^^^'    ""./^  ,^^^>^^'    ^^    ^^^    Constitution 

that  of  the   king   of  Great    Britain,   but    in  ""der  consideration    would  appertain  to  the 

substance  much  inferior  to  it.  It  would  I^'^^lXIX*  ^*°''^^^°'  '"^  ^^^  Federalist, 
amount  to  nothing  more  than  the  supreme 
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II.  PowEB  TO  Establish  Abut  SEOirLATioirs.  —  The  power  of  the  executive 
to  establish  rules  and  regulations  for  the  government  of  the  army  is  undoubted. 
The  power  to  establish  implies,  necessarily,  the  power  to  modify  or  repeal,  or 
create  anew.  The  secretary  of  war  is  the  regular  constitutional  organ  of  the 
President  for  the  administration  of  the  military  establishment  of  the  nation; 
and  rules  and  orders  publicly  promulgated  through  him  must  be  received  as 
the  acts  of  the  executive,  and  as  such  are  binding  upon  all  within  the  sphere 
of  his  legal  and  constitutional  authority. 

U.  S.  V.  Eliason,    (1842)    16  Pet.    (U.  S.)       statutes,  nor  to  the  makinff  of  provisions  of 
302.     See  also  Kurtz  v.  Moffitt,    (1885)    115       a    legislative    nature.       Ns 
U.  S.  603. 

m.  POWSB  OF  COHGBESS  TO  LEGISLATE. —  While  the  President  is  made  com- 
mander-in-chief by  the  Constitution,  Congress  has  the  right  to  legislate  for 
the  army,  not  impairing  his  efficiency  as  such  commander-in-chief,  and  when 
a  law  is  passed  for  the  regulation  of  the  army,  having  that  constitutional 
qualification,  he  becomes  as  to  that  law  an  executive  officer,  and  is  limited  in 
the  discharge  of  his  duty  by  the  statute.  , 


Tavy  Regulations, 
(1853)  0  Op.  Atty.-Gen.  10;  Power  of  Presi- 
dfent   to   Create   a   Militia   Bureau   in   War 


McBlair  t?.  U.  S.,  (1884)    19  Ct.  CI.  641. 

The  constitutional  power  of  the  President 
to  command  the  army  and  navy,  and  that  of 
Congress  "  to  make  rules  for  the  government 
and  regulation  of  the  land  and  naval  forces/' 
are  distinct;  Congress  cannot  by  rules  and 
regulations  impair  the  authority  of  the  Presi- 
dent  as  commander-in-chief.  Swaim  v.  U.  S., 
(1893)  28  Ct.  CI.  173. 


The  power  of  command  and  control  of  the 
army  the  framers  of  the  Constitution  placed 
in  the  hands  of  the  President,  with  only  two 
restrictions  set  upon  it:  that  Congress 
should  have  power  "to  make  rules  for  the 
government  and  regulation  of  the  land  and 
n&val  forces;  "  that  the  appointment  of  offi- 
cers should  be  "  by  and  with  the  advice  and 
consent  of  the  Senate."  Street  V.  U.  S., 
(1889)  24  Ct.  CI.  247. 


IV.  Sepbesented  bt  Sttpebiob  Officeb  in  CoMiCAin).  —  Whatever  the  Preai- 
dent  of  the  United  States,  as  commander-in-chief,  might  do  if  personally 
present,  may  be  done  by  the  superior  officer  in  command  of  any  district  unless 
restrained  by  orders  or  by  the  peculiar  nature  of  the  service  in  which  he  is 
engaged. 

Hefferman  v.  Porter,    (1869)    6  Coldw.  (Tenn.)   398. 

V.  Effect  of  Hilitaby  Occttpation  —  1.  Extension  of  Territory  and  Operation 
of  Laws.  —  The  duty  and  power  of  the  President  are  purely  military.  As 
commander-in-chief,  he  is  authorized  to  direct  the  movements  of  the  naval  and 
military  forces  placed  by  law  at  his  command,  and  to  employ  them  in  the 
manner  he  may  deem  most  effectual  to  harass  and  conquer  and  subdue  the 
enemy.  He  may  invade  the  hostile  country,  and  subject  it  to  the  sovereignty 
and  authority  of  the  United  States.  But  his  conquests  do  not  enlarge  the 
boundaries  of  this  Union,  nor  extend  the  operation  of  our  institutions  and  laws 
beyond  the  limits  before  assigned  to  them  by  the  legislative  power. 

Fleming  v.  Page,  (1850)  9  How.  (U.  S.)  in  the  course  of  hostilities  had  come  into  our 
616.  military   possession,   became  a  part  of   the 

United   States,   and   subject   to  our  general 

"  It  is  true  that  in  the  case  in  which  these  laws.  But  they  are  important  to  this  case 
observations  are  made,  the  point  to  be  deter-  as  defining  the  power  of  the  President  in 
mined  was,  whether  enemies'  territory,  which      war  to  be  merely  that  of  the  military  com- 
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mander-in-chief ;  that  territory  can  be  ac- 
quired only  by  the  treaty-making  and  legisla- 
tive authority,  and,  consequently,  that  the 
fact  that  hostilities  are  by  the  military 
authority  directed  against  a  particular  por- 
tion of  the  enemy's  territory,  cannot  be  said 
to  make  the  acquisition  of  that  territory  the 
object  of  the  war."  U.  S.  r.  Castillero, 
(18C2)  2  Black  (U.  S.)  358. 

The  right  of  the  President  temporarily  to 
govern  localities  through  his  military  offi- 
cers he  derives  solely  from  the  fact  that  he 
is  the  commander-in-chief  of  the  army,  and 
is  to  see  that  the  laws  are  executed;  and  he 
can  exercise  it  to  just  the  extent  that,  and  no 
further  than,  by  the  laws  of  war,  a  com- 
manding general  in  the  army  of  the  United 
States  could  do  it.  Where  the  laws  are,  or 
may  be,  executed  without  the  interference 
of  the  President,  by  his  military,  he  has  no 
right  thus  to  interfere.  Griffin  r.  Wilcox, 
(1863)   21  Ind.  382. 

The  military  occupation  by  the  United 
States  of  a  conquered  country  confers  no 
such  rights  either  upon  the  government  or 
the  inhabitants  of  the  occupied  territory  as 
attach  to  a  conquest  when  it  is  made  by  the 
government  of  Great  Britain.  The  territory 
passes  under  the  control  of  the  government 
of  the  United  States,  as  against  all  other 
nations,  but  it  does  not,  tpso  facto,  become  a 
part  of  it;  and  its  inhabitants  are  subject  to 
the  government  of  occupation,  under  the 
direction  of  the  President  of  the  United 
States  as  commander-in-chief  of  the  army, 
or,  in  other  words,  to  government  by  martial 


law.  Hence,  the  intercourse  of  foreign  na- 
tions with  such  conquered  territory  is  subject 
to  the  will  of  the  commander-in-chief.  Rut- 
ledge  17.  Fogg,  (1866)  3  Coldw.   (Tenn.)   559. 

GoYemment  of  Porto  Rico.  —  The  right  of 
the  President  as  commander-in-chief  of  the 
army  and  navy  of  the  United  States  under 
the  Constitution  to  exercise  government  and 
control  over  Porto  Rico  did  not  cease  or  be- 
come defunct  in  consequence  of  the  signature 
of  the  treaty  of  peace,  nor  from  its  ratifica- 
tion. It  was  settled  by  the  judgment  of  the 
Supreme  Court  of  the  United  States  in  a 
similar  case,  arising  out  of  the  enforcement 
of  local  tariff  laws  in  California  subsequently 
to  the  cession  of  that  territory  and  prior  to 
any  legislation  with  reference  to  it  by  Con- 
gress, that  the  civil  government  organized 
from  a  right  of  conquest  by  the  military  offi- 
cers of  the  United  States  was  continued  over 
the  territory  as  a  ceded  conquest  without  any 
violation  of  the  Constitution  or  laws  of  the 
United  States.  Cross  v.  Harrison,  (1853) 
16  How.  (U.  S.)  164.  According  to  the 
well-settled  principles  of  public  law  relating 
to  territory  held  by  conquest,  and  according 
to  the  adjudication  of  the  Supreme  Court  of 
the  United  States  in  Cross  v.  Harrison, 
(1853)  16  How.  (U.  S.)  164,  the  military 
authorities  in  possession,  in  the  absence  of 
legislation  by  Congress,  may  make  such  rules 
or  regulations  and  impose  such  duties  upon 
merchandise  imported  into  the  conquered 
territory  as  they  may,  in  their  judgment  and 
discretion,  deem  wise  and  prudent.  Porto 
Rico  — Duties,  (1899)  22  Op.  Atty.  Gen.  561. 


2.  Ertablidunent  of  Proviuonal  Oovemment.  —  The  President  had  power  to 
create  military  governments  and  to  appoint  provisional  governors  for  states 
then  lately  in  insurrection,  but  this  did  not  of  itself  change  the  general  laws 
then  in  force  for  the  settlement  of  the  estates  of  deceased  persons,  and  did  not 
remove  from  office  those  who  were  at  the  time  charged  by  law  with  public 
duties  in  that  behalf. 


Ketchura  v.  Buckley,  (1878)  99  U.  S.  190, 
wherein  the  court  said :  ^'  It  is  now  settled 
law  in  this  court  that  during  the  late  civil 
war  the  same  general  form  of  government, 
the  same  general  law  for  the  administration 
of  justice  and  the  protection  of  private 
rights,  which  had  existed  in  the  states  prior 
to   the    rebellion,    remained    during   its   con- 


tinuance and  afterwards.  As  far  as  the  acts 
of  the  states  did  not  impair  or  tend  to 
impair  the  supremacy  of  the  national  author- 
ity, or  the  just  rights  of  the  citizens,  under 
the  Constitution,  they  are  in  general  to  be 
treated  as  valid  and  binding."  See  also 
Croes  r.  Harrison,  (1853)  16  How.  (U.  S.) 
189;  Scott  V.  Billgerry,   (1866)   40  Miss.  133. 


3.  Eftablishment  of  Provisional  Court. —  The  establishment  of  a  provisional 
court  hy  a  presidential  proclamation,  upon  the  suppression  of  the  rebellion, 
with  authority,  among  other  powers,  to  hear,  try,  and  determine  all  causes  in 
admiralty,  was  an  exercise  of  the  constitutional  authority  of  the  President, 
and  Congress  had  power,  upon  the  close  of  the  war  and  the  dissolution  of  the 
provisional  court,  to  provide  for  the  transfer  of  causes  pending  in  that  court 
and  of  its  judgments  and  decrees  to  the  proper  courts  of  the  United  States. 

The  Grapeahot,    (1869)    9   Will.    (U.   S.)  In  Dooley  r.  U.  S.,  (1901)    182  U.  S.  234, 

131.    See    also    Lewis  v.    Cocks,    (1874)    23  the  court  said:     "In  the  case  of  Jecker  v. 

Wall.  (U.  R.)  469;  Scott  r.  Billgerry,  (1866)  Montgomery,    (1851)    13  How.    (U.  S.)    498, 

40  Miss,  133.  it  was  held  that  neither  the  President  nor 
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the  military  commander  could  establish  a 
court  of  prize,  competent  to  take  jurisdic- 
tion of  a  case  of  capture,  whose  judgments 
would  be  conclusive  in  other  admiralty 
courts.  It  was  saia  that  the  courts  estab- 
lished in  Mexico  during  the  war  were  nothing 
more  than  agents  of  the  military  power,  to 
assist  it  in  preserving  order  in  the  conquered 
territory,  and  to  protect  the  inhabitants  in 
their  persons  and  property  while  it  was 
occupied  by  the  American  arms.  They  were 
subject  to  the  military  power,  and  their  de- 
cisions under  its  control,  whenever  the  com- 
manding officer  thought  proper  to  interfere. 
They  were  not  courts  of  the  United  States, 
and  had  no  right  to  adjudicate  upon  a  ques- 
tion of  prize  or  no  prize,  although  Congress, 
in  the  exercise  of  its  general  authority  in 
relation  to  the  national  courts,  would  have 
power  to  validate  their  action.  The  Grape- 
shot,   (1869)   9  Wall.    (U.  S.)    133." 

The  power  to  establish  by  military  author- 
ity courts  for  the  administration  of  civil  as 
well  as  criminal  justice  in  portions  of  the 
insurgent  states  occupied  by  the  national 
forces  is  precisely  the  same  as  that  which 
exists  when  foreign  territory  has  been  con- 
quered and  is  occupied  by  the  conquerors. 
Mechanics',  etc.,  Bank  v.  Union  Bank,  (1874) 
22  Wall.  (U.  S.)  296,  affirming  (1873)  25 
La.  Ann.  387.  See  also  Burke  v.  Tregre, 
(1870)   22  La.  Ann.  629. 


A  court  established  by  the  commanding 
general  in  New  Orleans,  on  May  1,  1862,  on 
the  occupation  of  the  city  by  the  govern- 
ment forces,  will,  in  the  absence  of  proof  to 
tho  contrary,  be  presumed  to  have  been 
authorized  by  the  President.  Mechanics*, 
etc..  Bank  v.  Union  Bank,  (1874)  22  Wall'. 
(U.  S.)  293,  affirtning  (1873)  25  La.  Ann. 
387.  See  also  Burke  r.  Tregre,  (1870)  22 
La.  Ann.  629. 

Upon  the  conquest  of  New  Mexico,  in  1846, 
the  commanding  officer  of  the  conquering 
army,  in  virtue  of  the  power  of  conquest  and 
occupancy,  and  with  the  sanction  and  author- 
ity of  the  President,  ordained  a  provisional 
government  for  the  country.  The  ordinance 
created  courts  with  both  civil  and  criminal 
jurisdiction.  It  did  not  undertake  to  change 
the  municipal  laws  of  the  territory,  but  it 
established  a  judicial  system  with  a  superior 
or  appellate  court,  and  with  circuit  courts, 
the  jurisdiction  of  which  was  declared  to 
embrace,  first,  all  criminal  causes  that  should 
not  be  otherwise  provided  for  by  law;  and, 
secondly,  original  and  exclusive  cognizance 
of  all  civil  cases  not  cognizable  before  the 
prefects  and  alcaldes.  But  though  these 
courts  and  this  judicial  system  were  estab- 
lished by  the  military  authority  of  the  United 
States,  without  any  legislation  of  Congress, 
they  were  lawfully  established.  Leitens- 
dorfer  v.  Webb.   (1857)   20  How.   (U.  S.)  ITii. 


VI.  POWEB  TO  COHVEKE  Oehebal  Coubts-XABTIAL.  —  It  is  within  the  power 
of  the  President  of  the  United  States,  as  commander-in-chief,  to  validly  con- 
vene a  general  court-martial  even  where  the  commander  of  the  accused  officer 
to  be  tried  is  not  the  accuser. 

Swaim  v.  U.  S.,  (1897)  165  U.  S.  558.  See 
also  Approval  of  Court-Martial  Sentence, 
(1877)   15  Op.  Atty.-Gen.  302. 


To  appoint  general  courts-martial  is  within 
the  power  of  the  President  under  this  clause. 
As  commander-in-chief  the  President  is  au- 
thorized to  give  orders  to  his  subordinates, 
and  the  convening  of  a  court-martial  is  sim- 
ply the  giving  of  an  order  to  certain  officers 
to  assemble  as  a  court,  and,  when  so  asseili- 
bled,    to    exercise    certain    powers    conferred 


upon  them  by  the  articles  of  war.  If  this 
power  could  not  be  exercised,  it  would  be 
impracticable,  in  the  absence  of  an  assign- 
ment of  a  general  officer  to  command  the 
army,  to  administer  military  justice  in  a 
considerable  class  of  cases  of  officers  and 
soldiers  not  under  the  command  of  any  de- 
partment commander,  as,  for  example,  a 
large  portion  of  the  officers  of  the  general 
staff,  and  the  whole  body  of  the  retired  offi- 
cers.    Runkle  r.  U.  S.,  (1884)   19  Ct.  CI.  409. 


Vn.  POWSB  TO  COTTBT-MABTIAL  OB  Detaih  CIVILIANS.— Martial  rule  can 
never  exist  where  the  courts  are  open,  and  in  the  proper  and  unobstructed 
exercise  of  their  jurisdiction. 


Ex  p.  Milligan,  (1866)  4  Wall.  (U.  S.) 
127.  But  see  Suspension  of  Privilege  of 
Writ  of  Habeas  Corpus,  (1861)  10  Op. 
Atty.-Gen.  74. 

While  the  President,  as  commander-in- 
chief,  has  no  authority  to  arrest  and  to  hold 
for  trial  before  a  court-martial  or  a  militaVy 
tribunal,  or  to  detain  for  an  unreasonable 
time,  persons  not  in  the  military  service  re- 
siding in  loyal  states  when  civil  courts  are 
open,  because  when  the  courts  are  open  and 
the  civil  authorities  are  unobstructed,  and 
there  is  no  existing  rebellion,  martial  law 
does  not  legally  exist,  yet  within  the  imme- 


diate theatre  of  insurrection  or  war  the 
commander-in-chief  and  his  subordinates, 
when  the  exigencies  of  the  occasion  make  it 
necessary,  possess  tliis  power  of  martial  law. 
Lamar  r.  Dana,  (1873)  18  Int.  Rev.  Rec.  Ifif^. 
14  Fed.  Cas.  No.  8,006. 

The  President  could  not,  by  virtue  of  the 
power  vested  in  him  as  commander-in-chief 
of  the  army  and  navy,  subject  the  citizens  of 
a  loyal  state  in  which  the  civil  courts  are 
open  to  martial  law  or  render  them  liable 
to  be  punished  by  military  commission  for 
resisting  the  enforcement  of  the  draft,  how- 
ever   reprehensible    and    disloyal    such    acts 
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may  be.     In  re  Kemp,    (1863)    16  Wis.  376,  to  its  operation.     In  places  where  hostilities 

wherein  the  court  said:     "  Undoubtedly  the  exist,   the  military  authority  often  declares 

President,  or  any  general  under   him,   may,  martial  law,  which,  during  its  continuance, 

when  it  is  deemed  necessary  for  the  success-  supersedes    and    puts    in    abeyance    all    civil 

ful  prosecution  of  military  operations,  declare  authority.     This    is   of    frequent   occurrence, 

maiirii    law   over   the   rebellious   states,    or  and     is   a    legitimate    exercise   of    the   war 

over  districts  in  a  state  of  war,  and  within  power." 
those  limits  subject  all  persons  and  things 

VIII.  PowsB  TO  Repel  Ihvasioh  and  Sttppbess  Iksttbbegtioh. —  The  Presi- 

deut  has  no  power  to  initiate  or  declare  a  war  against  either  a  foreign  nation 

or  a  domestic  state.     But  by  the  Acta  of  Congress  of  Feb.  28,  1796,  and 

March  3,  1807,  he  was  authorized  to  call  out  the  militia  and  use  the  military 

and  naval  forces  of  the  United  States  in  case  of  invasion  by  foreign  nations, 

and   to  suppress   insurrection   against  the  government  of  a  state  or  of  the 

United   States.     If  a  war  be  made  by   invasion   of  a   foreign  nation,   the 

Prei^ident  is  not  only  authorized  but  bound  to  resist  force   by  force.       He 

does  not  initiate  the  war,  but  is  bound  to  accept  the  challenge  without  waiting 

for  any  special  legislative  authority.      And  whether  the  hostile  party  be  a 

foreign  invader,  or  states  organized  in  rebellion,  it  is  none  the  less  a  war, 

although  the  declaration  of  it  be  "  unilateral.'' 

The  Brig  Amy  Warwick,   (1862)   2  Black  The  right  of  the  President  to  institute  a 

(U.  S.)  668.  See  also  Jackson  Ins.  Co.  v.  blockade  of  ports  in  possession  of  the  states 
Stewart,  (1866)  1  Hughes  (U.  S.)  310,  13  in  rebellion,  which  neutrals  were  bound  to 
Fed.   Cas.  No.  7,152.  regard,  was  affirmed  in  The  Brig  Amy  War- 

wick,  (1862)   2  Black   (U.  S.)   671. 

IX.  POWEB  TO  ACGOBD  BELLIGEBENT  SIGHTS  TO  IHSUBGEHTB.  —  Whether  the 

President,  in  fulfilling  his  duties  as  commander-in-chief  in  suppressing  an 
insurrection,  has  met  with  such  armed  hostile  resistance  and  a  civil  war  of 
such  alarming  proportions  as  will  compel  him  to  accord  to  those  engaged  therein 
the  character  of  belligerents,  is  a  question  to  be  decided  by  him,  and  the  courts 
must  be  governed  by  the  decisions  and  acts  of  the  political  department  of  the 
government  to  which  this  power  was  intrusted. 

The  Brig  Amy  Warwick,   (1862)   2  Black   (U.  S.)   670. 

X.  POWEB  TO  PEBXIT  PABTIAL  iKTEBOOirBSE  WITH  THE  ENEXT. —  Even  if,  in 

the  absence  of  congressional  action,  the  power  of  permitting  partial  intercourse 
with  a  public  enemy  may  not  be  exercised  by  the  President  alone,  who  is  con- 
stitutionally invested  with  the  entire  charge  of  hostile  operations,  there  is  no 
doubt  that  a  concurrence  of  both  affords  ample  foundation  for  any  regulations 
on  the  subject. 

Hamilton  V,  Dillin,    (1874)    21   Wall.    (U.  S.)   87. 

XL  PowEB  TO  ExPLOT  Segbet  AGENTS. —  The  President  was  authorized  dur- 
ing the  civil  war,  as  commander-in-chief  of  the  armies  of  the  United  States, 
to  employ  secret  agents  to  enter  the  rebel  lines  and  obtain  information  respect- 
ing the  strength,  resources,  and  movements  of  the  enemy;  and  contracts  to 
compensate  such  agents  are  so  far  binding  upon  the  government  as  to  render 
it  lawful  for  the  President  to  direct  payment  of  the  amount  stipulated  out  of 
the  contingent  fund  under  his  control. 

Totten  V.  U.  S.,    (1876)    92  U.  S.  106,  affirming  (1873)  9  Ct.  CI.  506. 
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XII  WH£H  C0MXAHD£B-IH-Chi£F  OF  HiLlTlA.  —  The  President  is  made  com- 
mander-in-chief of  the  army  and  navy  of  the  United  States  at  all  times;  and 
commander-in-chief  of  the  militia  only  when  called  into  the  actual  service  of 
the  United  States. 

Johnson  r.  Sayre,  (1895)   158  U.  S.  115.  eral  states  when  called  into  the  actual  ser- 

vice of  the  United  States.     Power  of  President 
The  President  is,  by  the  Constitution,  only       to  Create  a  Militia  Bureau  in  War  Depart- 
commander- in-chief  of  the  militia  of  the  sev-       ment,   (1861)    10  Op.  Atty.-Gen.  17. 

Xin.  Appoihtmeht  op  Abmy  OFPIGEB& — The  right  of  the  President  to 
command  armies,  and  direct  the  minutest  movement  of  the  soldier,  is  very 
different  from  the  exercise  of  the  power  of  appointment  of  a  person,  by  which 
the  higher  function  of  war  is  performed,  through  the  instrumentality  of  officers 
of  the  army.  The  power  of  appointment  in  the  military  service  is  not  incident 
to  the  President  as  an  exclusive  power  of  his  office,  but  is  subject  to  the  advice 
and  consent  of  the  Senate,  so  that  in  its  exercise  there  is  called  into  requisition 
other  volition  than  the  mere  will  of  the  President 

McBlair  r.  U.  S.,  (1884)   19  Ct.  CI.  637. 

Xiy.  Appointmeht  of  Seovlab  Abmy  Offioebs  to  Sebvioe  ur  Hilitia.  — 

The  President,  as  commander-in-chief,  and  any  commanding  officer  exercising 
his  powers,  may  lawfully  require  any  officer  of  the  United  States  to  perform  the 
appropriate  duties  of  his  station  in  the  militia  when  in  the  service  of  the 
United  States  whenever  the  public  interest  shall  so  require.  If  it  were  other- 
wise, it  would  be  in  the  power  of  the  states,  by  omitting  to  appoint  the  proper 
officers,  to  defeat  the  whole  object  of  the  constitutional  provision  empowering 
Congress  "  to  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions;  to  provide  for  organiz- 
ing, arming,  and  disciplining  the  militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the  United  States,  reserving  to  the 
states,  respectively,  the  appointment  of  the  officers,  and  the  authority  of  training 
the  militia  according  to  the  discipline  prescribed  by  Congress." 

Diaburscmentfl  by  Quartermasters  to  Militia,   (1836)   2  Op.  Atty.-Gen.  711. 

XV.  Admzssioh  op  Mebchakdise  pbox  Conquebed  Tebbitobt.  —  The  admis- 
sion of  niorv'handise  into  the  ports  of  the  United  States  from  conquered  territory 
is  governed  solely  by  exfeting  laws  passed  by  Congress,  and  the  President  has 
no  power  to  add  to  or  detract  from  the  force  and  effect  of  such  laws. 

Porto  Rico  — Duties,   (1899)  22  Op.  Atty.-Gen.  560. 

XVI.  '' Depabtxekts.'' —  The  word  "  departments  "  clearly  means  the  same 
thing  as  in  the  clause  giving  Congress  the  power  to  vest  the  appointment  of 
inferior  officers  in  the  heads  of  departments.  The  "  principal  officer  "  in  this 
clause  is  the  equivalent  to  the  "  head  of  department  "  in  the  other. 

U.  S.  r.  Germaine,  (1878)  99  U.  S.  611. 
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ARTICLE  II.,  SECTION  2. 

**  The  President    *    *    *    shall  have  power  to  grant  reprievet  and  pardons  for 
offenses  against  the  United  States,  except  in  cases  of  impeachment." 

I.  Nature  of  Pardon,  13. 

1.  In  Genera/,  13. 

2.  Limited  to  Crimes  and  Misdemeanors,  14. 

II.  Exclusive  Power  of  President,  14. 

1.  In  General^  14. 

2.  Power  of  Congress  to  Control,  15. 

3.  Power  of  Congress  to  Pass  Amnesty  Acts,  15. 

4.  Statutory  Poiver  of  Secretary  of  Treasury  to  Remit  Forfeitures,  16. 

III.  Time  Power  May  Be  Exercised,  16. 

IV.  Promise  to  Pardon,  16. 

V.  Pardon  and  Record  of  Conviction  to  Correspond,  16. 
VI.  Extent  of  Pardoning  Power,  16. 

1.  Relation  to  Poiver s  of  British  Crown,  16. 

2.  Authority  to  Investigate  Facts,  1 7. 

3.  Finding  of  Innocence,  17. 

4.  All  Offenses  Other  than  Impeachment,  ly. 

5.  Power  to  Proclaim  General  Pardon  and  Amnesty^  17. 

6.  Partial  and  Continued  Exercise  of  Power,  18. 

7.  Sentence  for  Contempt,  18. 

8.  Forfeitures  in  Cases  of  Prizes  of  War^  19. 

9.  Power  to  Commute,  1 9. 

VI !•  Validity  of  Pardon,  19. 

1.  May  Be  Conditioned,  19. 

2.  Necessity  for  Delivery  and  Acceptance  of  Pardon,  20. 

tf.  In  GenercU,  20. 

b.   Voluntary  Acceptance  of  Conditional  Pardon,  21. 

3.  Pardon  Procured  by  Fraud,  21. 

VIII.  Effect  of  Pardon,  21. 

1.  In  General,  21. 

2.  Includes  Amnesty,  21. 

3.  Other  Offenses  Not  Released,  22. 

4.  Remission  of  Fines,  Penalties,  and  Forfeitures,  22. 

tf.  In  GenercU,  22. 

b.  Penalty  Accruing  to  United  States,  22. 

c.  Restitution  of  Fines,  22. 

d.  Money  Paid  into  the  Treasury,  23. 

e.  Statute  Prohibiting  Payment  of  money,  23. 

/.  Right  of  Private  Person  to  Share  of  Penalty,  23. 
g.  Confiscated  Property  Condemned  and  Sold,  24. 

5.  On  Sentence  by  Court-martial,  25. 

6.  Removal  of  Disability  to  Testify,  25. 

7.  Remitting  Consequences  of  Official  Derelictions,  26. 

8.  Disctbilities  Imposed  by  State  Law,  26. 

IX.   Power  to  Revoke  Pardon,  26. 

I.  ITatttbe  of  Pardon  —  1.  In  General.  —  A  pardon  is  an  act  of  grace  by 

which  an  offender  is  released  from  the  consequences  of  his  oflFense,  so  far  as 

such  release  is  practicable  and  within  control  of  the  pardoning  power,  or  of 
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Pardoning  Powtr.  CONSTITUTION,  Art.  11.,  mo.  8. 

officers  under  its  direction.  It  releases  the  offender  from  all  disabilities  imposed 
by  the  offense,  and  restores  to  him  all  his  civil  rights.  In  contemplation  of 
law,  it  so  far  blots  out  the  offense,  that  afterwards  it  cannot  be  imputed  to 
him  to  prevent  the  assertion  of  his  legal  rights.  It  gives  to  him  a  new  credit 
and  capacity,  and  rehabilitates  him  to  that  extent  in  his  former  position.  But 
it  does  not  make  amends  for  the  past.     It  affords  no  relief  for  what  has  been 

suffered  by  the  offender  in  his  person  by  imprisonment,  forced  labor,  or  other- 

« 

wise;  it  does  not  give  compensation  for  what  has  been  done  or  suffered,  nor 
does  it  impose  upon  the  government  any  obligation  to  give  it.  The  offense 
being  established  by  judicial  proceedings,  that  which  has  been  done  or  suffered 
while  they  were  in  force  is  presumed  to  have  been  rightfully  done  and  justly 
suffered,  and  no  satisfaction  for  it  can  be  required. 

Knote  V.  U.  S.,  (1877)  95  U.  S.  149,  affirm-  individual  for  whose  benefit  it  is  intended, 

ing  (1874)   10  Ct.  CI.  399.     See  also  U.  S.  v.  and  not  communicated  officially  to  the  court. 

Athens  Armory,  (186^>)   2  Abb.   (U.  S.)    129,  It  is  a  constituent  part  of  the  judicial  ays- 

24  Fed.  Cas.  No.  14,473.  teni.  that  the  judge  sees  only  with  judicial 

...  ,      -  J.  eves,  and  knows  nothing  respecting  any  par- 

A  pardon  is  an  act  of  grace    proceeding      ^j^.^,^^   ^^^^   ^^   ^^j^^  \^    V^   ^J;  inforJned 

from  the  power  intrusted  with  the  execii  ion  j^^i^iaUy.     A    private    deed,    not    communi- 

of  the  laws,  which   exempts   the   individual  J^^^^  ^^\^      whatever  may  be  its  character, 

on  whom  It  IS  bestowed  from  the  punishment  ^,,,,^^1^^^   ^   ^^^don   or   a   release,   is   totally 

the  law  inflicts  for  a  crime  he  has  commit-  ^^j^nown  and  cannot  be  acted  on.  U.  S. 
ted.     It  is  the  private,  though  official  act  ot  w,\^n,  (1833)  7  Pet.  (U.  S.)   169. 

the   executive   magistrate,   delivered    to    the  >  \  /  \  / 

S.  Limited  to  Crimes  and  Misdemeanors. —  This  grant  of  power  to  the  Presi- 
dent is,  in  its  terms,  and  in  its  obvious  sense,  limited  to  offenses,  to  crimes  and 
misdemeanors,  against  the  United  States;  and  do^s  not  embrace  any  case  of 
forfeiture,  loss,  or  condemnation,  not  imposed  by  law,  as  a  punishment  for  an 
offense.  It  is  the  power  to  pardon,  to  forgive,  to  withhold  punishment,  which, 
without  the  exercise  of  that  power,  the  law  would  inflict.  If  a  fine,  forfeiture, 
or  penalty  be  prescribed  by  law  as  a  punishment,  in  whole  or  in  part,  for  an 
offense,  then  the  President's  pardoning  power  can  reach  and  relieve  it,  for  he 
can  pardon  the  offense  itself,  and  when  that  falls  its  legal  consequences  fall 
with  it. 

Pardoning  Power  of  President,  (1863)    10  Vessels    engaged     in    slave    trade.  —  The 

Op.    Atty.-Gen.    453.      See    also    Steamboat  President  is  invested  with  authority  to  remit 

Minnesota's  Case,    (1864)    11  Op.  Atty.-Gen.  judgments  of  forfeiture  pronounced   against 

122.  vessels,  their  tackle  and  apparel,  for  infrac- 

Military   offense. -The   crimes   or   misde-  tions  of  an  Act  of  Congress  prohibiting  stave 

.nooTi^vc  tr^-^v^iAA^-^  Kxr  ♦!»«  ««*;„!«„  «*  ™„ « «  tfadc,  Bincc  a  violation  of  this  statute  is  an 

meanors  lorpiaden  by  the  articles  of  war  are  r^                •     .  .i     tt  •!.  j  oa  a         t>^         ^t 

offenses  against  the  United  States.     The  Con-  offense  against  the  United  States.     Power  of 

stitution,  therefore,  forbids  any  one  but  the  /^^'T^r'^'n^''    ^T^    Forfeitures,    (1847)    4 

President  to  pardon  those  who  commit  such  ^P*  ^"y-^'*?"-  »'-^- 

offenses.     Court    Martial  —  Pardon,     (1888)  S(^  also   infra,  VI.  4.  All  Offenses  Other 

19  Op.  Atty.-Gen.  106.  than  Impeachment. 

IL  Exclusive  Poweb  of  President  —  1.  In  General. —  This  grant  of  power 
to  pardon  offenses  against  the  United  States  to  the  President  alone  forbids  the 
exercise  of  it  by  anv  one  else. 

Court   Martial  —  Pardon,    (1888)     19   Op.       of    Acts    of    Congress.      Pardoning    Power, 
Atty.-Gen.  106.  (1855)   7  Op.  Atty.-Gen.  561. 

Offense    committed    in    a    territory. —- The  As  to  the  power  of  the  governor  of  a  terri- 

President  alone  has  the  power  to  pardon  tnry  to  grant  pardons  for  offenses  against 
offenses  committed  in  a  territory  in  violation       the  laws  of  the  territory,  and  respites  for 
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offenses    against    the    laws    of  the    United 
States,  till  the  decision  of  the  President  can 
be   known   thereon,   see   sec.    1841,   R.    S.,    7 
Fed.  Stat.  Annot.  250. 

Offense  committed  in  place  ceded  to  na- 
tional government.  —  The  President  alone 
can  have  the  right  to  pardon  one  convicted 
of  an  offense  committed  within  a  fort  or 
other  building  or  place  the  exclusive  juris- 
diction of  which  has  been  ceded  to  the  United 
States,  though  the  act  should  occur  within 
the  limits  of  the  state.  Pardoning  Power, 
(1855)  7  Op.  Atty.tGen.  561. 

Suspension  of  sentence  by  the  court.  —  An 
indefinite  suspension  of  sentence  is  beyond 
the  power  of  the  court.  There  can  be  no 
doubt  of  the  right  of  a  court  temporarily  to 
suspend  its  judgment,  and  continue  to  do  so 


from  time  to  time  in  a  criminal  cause,  for 
the  purpose  of  hearing  and  determining  mo- 
tions and  other  proceedings  which  may  occur 
after  verdict,  and  which  may  properly  be 
considered  before  judgment,  or  for  other  good 
cause.  In  this  cause,  however,  the  record 
does  not  show  that  the  suspension  was  for 
any  reason,  or  for  a  certain  or  short  time; 
but,  on  the  contrary,  it  appears  that  it  was 
for  such  uncertain  time  as  the  defendant 
should  continue  to  remain  so  favorably  im- 
pressed with  the  laws  of  the  land  as  to  obey 
them.  Instead  of  this  being  a  mere  suspen- 
sion of  sentence,  it  operated  as  a  condona- 
tion of  the  offense,  and  an  exercise  of  a 
pardoning  power  which  was  never  conferred 
upon  the  court.  U.  S.  v.  Wilson,  (1891)  46 
Fed.  Rep.  749. 


2.  Power  of  Congress  to  Control.  —  The  power  of  the  President  is  not  subject 
to  legislative  control.  Congress  can  neither  limit  the  effect  of  his  pardon,  nor 
exclude  from  its  exercise  any  class  of  offenders.    , 

each  of  the  great  co-ordinate  departments 
of  the  government  —  the  legislative,  the 
executive,  and  the  judicial  —  shall  be,  in  its 
sphere,  independent  of  the  others.  To  the 
executive  alone  is  intrusted  the  power  of 
pardon,  and  it  is  granted  without  limit." 
U.  S.  V,  Klein,  (1871)   13  Wall.   (U.  S.)   147. 

Except  in  cases  arising  iif  ths  military  or 
naval  service,  the  pardoning  power  of  the 
President  is  unrestrained  by  legislative  con- 
trol.    People  r.  Bowen,    (1872)   43  Cal.  441. 

Congress  has  no  power  by  legislation  to 
abridge  the  effect  of  the  President's  pardon. 
A  person  convicted  of  desertion  from  the 
military  service  and  afterwards  pardoned  by 
the  President,  under  section  1118,  R.  S., 
would  be  restored  by  reason  of  the  pardon  to 
all  the  rights  and  privileges  of  a  citizen 
Avhich  he  had  anterior  to  such  conviction. 
But  whilst  Congress  has  no  power,  by  legisla- 
tion, to  abridge  the  effect  of  the  President's 
pardon,  yet  Congress  has  the  right  to  pre- 
scribe qualifications  and  conditions  for 
enlisted  men,  and  to  forbid  those  not  possess- 
ing such  qualifications,  and  as  to  whom  such 
conditions  do  not  exist,  to  enter  the  military 
service.  So,  whilst  the  President's  pardon 
restores  the  criminal  to  his  legal  rights  and 
fully  relieves  him  of  the  disabilities  legally 
attaching  to  his  conviction,  it  does  not  de- 
stroy an  existing  fact,  viz.,  that  his  service 
was  not  honest  and  faithful.  Army  —  Enlist- 
ment—Pardon, (1898)  22  Op.  Atty.-Gen.  39. 


Ex  p.  Garland,  (1866)  4  Wall.  (U.  S.)  380. 
See  also  Pardoning  Power  of  President, 
(1852)  5  Op.  Atty.-Gen.  582;  Effect  of  Par- 
dons, (18.37)  8  Op.  Atty.-Gen.  281;  Prize  — 
Remission  of  Forfeiture,  (1901)  23  Op. 
Attv.-Gen.  360. 

The  provision  of  the  Act  of  July  12,  1870, 
"  That  no  pardon  or  amnesty  granted  by  the 
President,  whether  general  or  special,  by 
proclamation  or  otherwise,  nor  any  acceptance 
of  such  pardon  or  amnesty,  nor  oath  taken, 
or  other  act  performed  in  pursuance  or  as  a 
condition  thereof,  shall  be  admissible  in  evi- 
d»*nce  on  the  part  of  any  claimant  in  the 
Court  of  (^laims  as  evidence  in  support  of  any 
claim  against  the  United  States,  or  to  estab- 
lish the  standing  of  any  claimant  in  said 
court,  or  h\^  right  to  bring  or  maintain  suit 
therein;  nor  shall  any  such  pardon,  amnesty, 
acceptance,  oath,  or  other  act  us  aforesaid, 
heretofore  offered  or  put  in  evidence  on  be- 
half of  any  claimant  in  said  court,  be  used 
or  considered  by  said  court,  or  by  the  appel- 
late court  on  appeal  from  said  court,  in  de- 
ciding upon  the  claim  of  said  claimant,  or 
any  appeal  therefrom,  as  any  part  of  the 
proof  to  sustain  the  claim  of  the  claimant, 
or  to  entitle  him  to  maintain  his  action  in 
said  Court  of  Claims,  or  on  appeal  there- 
from," was  held  to  he  invalid  as  impairing 
the  effect  of  a  pardon,  and  thus  infringing 
the  constitutional  power  of  the  executive. 
"  It  is  the  intention  of  the  Constitution  that 


3.  Power  of  Congress  to  Pass  Amnesty  Acts. —  Although  the  Constitution  vests 
in  the  President  the  '^  power  to  gi'ant  reprieves  and  pardons  for  offenses  against 
the  United  States,  except  in  cases  of  impeachment,"  this  power  does  not  take 
from  Congress  the  power  to  pass  acts  of  general  amnesty,  and  is  ordinarily 
exercised  only  in  cases  of  individuals  after  conviction. 

Brown  r.  Walker.    (1896)    161   V.   S.   601.  incriminate,  is  virtually  an  Act  of  amnesty, 

<«iying  that  the  Act  of  Con*rres^  of  Feb.   11,  and  valid. 
1893,  ch.  83,  27  Stat,  at  L.  443,  securing  to  a 

witness    immunity    from    prosecution,    when  Limiting  President's  power.  —  The  pardon- 
compelled  to   testify   on   matters  tending  to  ing  power  granted  to  the  President  is  abso- 
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lute,   and  is  not  the  subject  of   legislative  fining  the  "amnesty"  therein  authorized  to 

ccmtrol.    The  Edmunds  Act,  relating  to  the  offenders  who  were  such  before  a  designated 

offense  in  Utah  of  unlawful  cohabitation,  can-  time.     President's  Pardoning  Powers  —  Am- 

not  be  construed  to  operate  as  a  limitation  nesty,  (1893)  20  Op.  Atty.-Qen.  668. 
of  the  President's  pardoning  power  by  con- 

4.  Statutory  Power  orSeoretary  of  Treasury  to  Remit  Forfeitures. —  The  power 
of  the  President  to  pardon  oflFenses  does  not  preclude  Congress  from  giving 
the  secretary  of  the  treasury  the  authority  to  remit  penalties  and  forfeitures. 


The  Laura,  (1885)  114  U.  8.  415,  wherein 
the  court  said :  "  The  President,  under  the 
general,  un(^ualifled  grant  of  power  to  pardon 
offenses  against  the  United  States,  may  remit 
fines,  penalties,  and  forfeitures  of  every  de- 
scription arising  under  the  laws  of  Congress; 
and,  equally,  that  his  constitutional  power  in 
these  respects  cannot  be  interrupted,  abridged, 
or  limited  by  any  legislative  enactment.  But 
is  that  power  exclusive,  in  the  sense  that  no 
other  officer  can  remit  forfeitures  or  penalties 
incurred  for  the  violation  of  the  laws  of  the 
United  States?  This  question  cannot  be 
answered  in  the  affirmative  without  adjudg- 
ing that  the  practice  in  reference  to  remis- 
sions by  the  secretary  of  the  treasuiy  and 
other  officers,  which  has  been  observed  and 


acquiesced  in  for  nearly  a  century,  is  for- 
bidden by  the  Constitution."  Affirming 
(1881)  8  Fed.  Rep.  612. 

In  cases  of  mere  forfeiture  or  other  penal- 
ties acniing  to  the  treasury  under  the  Acts 
of  Congress  relative  to  the  transportation  of 
passengers,  the  secretary  of  the  treasury  may 
remit,  as  in  similar  cases  arising  under  the 
revenue  laws.  This  does  not  exclude  the 
general  power  of  the  President  to  pardon,  and 
where,  under  the  same  laws,  personal  punish- 
ment is  inflicted,  the  case  can  be  reached  only 
through  the  pardoning  power  of  the  President. 
Passenger  Laws  —  Pardoning  Power,  (1864) 
6  Op.  Atty.-Gen.  488. 


in.  Tike  Poweb  Mat  Be  Exebgised. —  The  power  may  be  exercised  at  any 

time  after  the  commission  of  an  offense,  either  before  legal  proceedings  are 

taken,  or  during  their  pendency,  or  after  conviction  and  judgment. 

physical     possibility.     Effect     of     Pardons, 
(1857)  8  Op.  Atty.-Gen.  284. 

After  security  g^ven  for  payment  of  judg- 
ment.—  The  President  possesses  the  same 
power  over  a  judgment  after  security  for  its 
payment  shall  have  been  given,  as  before. 
Reprieves  and  Pardons,  (1839)  3  Op.  Atty.- 
Gen.  418. 


Ex  p.  Garland,  (1866)  4  WaH.  (U.  S.)  380. 
See  also  Pardoning  Power  of  President, 
(1853)  6  Op.  Atty.-Gen.  20;  People  v. 
Bowen,   (1872)   43  Cal.  441. 

At  any  time,  either  anterior  to  prosecution, 
pr  pending  the  same,  or  subsequently  to  the 
execution  in  part  or  in  whole  of  sentence,  the 
President  may  pardon,  subject  in  the  latter 
case  only  to  the  limits  of  legal,  moral,  or 


IV.  Pboxise  to  Paebon.  —  A  promise  to  pardon  is  not  a  pardon,  and  may 
at  any  time  be  withdrawn.  But  a  pardon  may  be  offered,  and  the  offer  kept 
open  and  thus  be  continuing,  so  that  the  person  to  whom  it  is  offered  may 
accept  it  at  a  future  day. 

Pardoning  Power,   (1865)    11  Op.  Atty.-Gen.  230. 

V.  PABDOH  AND  SEGOXD  OF  CONVICTION  TO  COBBESPOND.  —  A  pardon  which 

recites  a  conviction  at  "  June  term  "  of  the  offense  of  "  counterfeiting  the 

silver  coin,"  and  a  "  sentence  "  thereon  of  "  imprisonment,"  cannot  be  made 

to  apply  to  a  record  of  conviction  at  the  "  May  sessions  "  of  two  felonies  —  one 

"  forging  and   counterfeiting  ten  pieces  of  coin,"  etc.,   the  other  "  uttering 

and  passing "  them  —  on  which  there  is  a  sentence  of  "  fine "   as  well  as 

imprisonment.     Neither  the  time  of  conviction,   nor  the  offenses,   nor  the 

judgments  correspond. 

Stetler's  Case,  (1852)  1  Phila.  (Pa.)  302,  9  Leg.  Int.  (Pa.)  38,  22  Fed.  Gas.  Ko.  13,380. 

VI.  Extent  of  Pabboning  Powsb  —  1.  Belation  to  Powers  of  British  CrowB. 

—  The  word  "  pardon  "  must  be  given  the  same  meaning  as  prevailed  here  and 

in  England  at  the  time  it  found  a  place  in  the  Constitution. 
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E9  p.  Wells,  (1855)  18  How.  (U.  S.)  311. 

To  understand  the  meaning  of  a  pardon, 
and  the  extent  to  which  the  power  of  pardon- 
ing may  be  rightfully  exercised  by  the  Presi- 
dent of  the  United  States,  we  must  look  to 
the  books  of  authority  belonging  to  the  king 
of  Great  Britain,  to  the  common  law  of  the 
people  of  England,  whose  principles  of  juris- 
prudence the  people  of  the  United  States 
brought  with  them  as  colonists  and  estab- 
lished here,  in  so  far  as  they  were  of  a  gen- 
eral nature,  not  local  to  that  kingdom  and 
not  repugnant  to  the  American  institutions. 
Pardoning  Power  of  President,  (1852)  5  Op. 
Atty.-Gen.  536. 

"  The  powers  of  the  President,  in  this  re- 
spect, cannot  be  enlarged  by  analogy  to  the 
powers  of  an  English  king,  because  the 
powers  of  the  two  have  their  origin  and  mode 
of  existence  in  different  and  opposite  prin- 
ciples. (See  Bl.  Com.,  book  4,  en.  31.)  ^His 
(the  king's)  power  of  pardoning  was  said  by 
our  Saxon  ancestors  to  be  derived  a  lege  stme 
dignitatis;  and  it  is  declared  in  Parliament, 
by  stat.  27  Hen.  VIII.,  that  no  other  person 
hath  power  to  pardon  or  remit  any  treason  or 
felonies  whatsoever;  but  that  the  king  hath 
the  whole  and  sole  power  thereof,  united  and 
knit  to  the  imperial  crown  of  this  realm.' 


And  hence,  in  a  former  opinion  (of  July  5, 
1861),  speaking  of  the  pardoning  power  and 
some  others  of  that  nature,  I  said:  'These 
belong  to  that  class  which,  in  England,  are 
called  prerogative  powers,  inherent  in  the 
crown.  And  yet  the  framers  of  our  Constitu- 
tion thought  proper  to  preserve  them,  and  to 
vest  them  in  the  President,  as  necessary  to 
the  good  government  of  the  country.*  As  far 
as  they  are  so  preserved  and  vested  they  are 
legitimate  powers  in  the  hand  of  the  Presi- 
dent. But  they  are  not  prerogatives  —  they 
are  legal  powers  vested  in,  and  duties  imposed 
upon,  the  President  by  the  letter  of  the  Con- 
stitution; and  they  are  to  be  exercised  and 
judged  of  as  other  granted  powers  and  im- 
posed duties  are.  The  power  to  grant  re- 
prieves and  pardons  is  given,  in  terms,  to  the 
President ;  but  the  power  to  remit  forfeitures, 
tir*eSf  and  penalties  (as  distinct  from  the 
pardon  of  crimes)  is  not  given.  Yet  the 
king  had  both  powers.  And  necessarily  so, 
in  the  theory  of  the  English  government, 
in  which  the  king  is  the  only  person  offended 
by  the  commission  of  crimes,  and  the  only 
owner  of  things  forfeited,  unless  expressly 
provided  otherwise  by  statute."  Pardoning 
Power  of  President,  (1863)  10  Op.  Atty.-Gen. 
454. 


8.  Authority  to  Xnvettigate  Faoti. —  The  power  of  pardon  neither  requires 
nor  authorizes  the  President  to  enter  into  an  investigation  of  facts,  not  set  up 
nor  proven  at  the  trial,  which,  if  true,  should  have  been  thus  interposed  to  the 
indictment,  after  a  trial  and  conviction,  an  appeal,  and  a  decision  adverse  to  the 
accused  by  the  Supreme  Court  of  the  United  States. 

Pardon  of  Piratical  Murder,   (1820)    1  Op.  Atty.-Gen.  359. 

3.  Finding  of  Innocence. —  If  executive  clemency  is  to  be  exercised,  it  ought 
not  to  appear  as  a  finding  of  innocence. 

Prize  — Remission  of  Forfeiture,  (1901)  23  Op.  Atty.-Gen.  360. 

4.  All  OflTensei  Other  than  Impeachment.  —  The  power  of  pardon  in  the  Presi- 
dent embraces  all  offenses  against  the  United  States,  except  cases  of  impeach- 
ment, and  includes  the  power  of  remitting  fines,  penalties,  and  forfeitures. 


V.  S.  17.  Harris,  (1866)  1  Abb.  (U.  S.)  110, 
26  Fed.  Gas.  Ko.  15,312.  See  also  Ea  p. 
Garland,  (1866)  4  Wall.  (U.  S.)  380;  Par- 
doning Power*  of  President,  (1852)  5  Op. 
Attv.-Gen.  682. 

"  The  exception  in  this  provision,  according 
to  a  well-established  maxim  of  law,  strength- 
ens its  application  to  all  offenses  not  ex- 
cepted;   so  that  we  can  certainly  say  that 


there  can  be  no  offense  against  the  United 
States,  except  cases  of  impeachment,  over 
which  the  President  has  not  an  absolute 
pardoning  power."  U.  S.  v,  Thomasson, 
(1869)  4  Biss.  (U.  S.)  336,  28  Fed.  Cas.  No. 
16,479. 

By  the  common  form  of  a  general  warrant 
of  pardon  the  power  may  be  exercised.  Effect 
of  Pardons,  (1857)  8  Op.  Atty.-Gen.  284. 


6.  Power  to  Prodaini  Oeneral  Pardon  and  Amnesty.  —  A  proclamation  of 
absolute  and  general  pardon  and  amnesty  is  within  the  power  of  the  President 
without  legislative  authority  or  sanction. 

Armstrongs.  U.  S.,   (1871)   13  Wall.   (U.  The  President  has  the  constitutional  power, 

S.)   154.    See  also  Pargoud  v.  U.  8.,   (1871)  without  congressional  authority,  to  issue  a 

13  Wall.    (U.    8.)    166;    Carlisle  v,   U.   8.,  general    pardon    or    amnesty   to    classes    of 

(1872)  16  WaU.  (U.  8.)  147;  Morgan's  Case,  offenders.    Amnesty  —  Power    of    President* 

•  1885)  18  Op.  Atty.-Gen.  180,  (1892)  20  Op.  Atty.-Gen.  330. 
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▲s  to  the  proclamation  of  pardon  issued 
on  Dec.  8,  1863,  the  court  said:  "This 
proclamation,  if  it  needed  legislative  sunc- 
tlon,  was  fully  warranted  by  the  Act  of  July 
17,  1862,  which  authorized  the  President, 
at  any  time  thereafter,  to  extend  pardon  and 
amnesty  to  persons  who  had  participated  in 
the  rebellion,  with  such  exceptions  as  he 
might  see  fit  to  make.  That  the  President 
had  power,  if  not  otherwise,  yet  with  the 
sanction  of  Congress,  to  grant  a  general  con- 
ditional    pardon,     has    not    been    seriously 


questioned.  And  this  pardon,  by  its  terms, 
included  restoration  of  all  rights  of  property 
except  as  to  slaves  and  as  against  the  inter- 
vening rights  of  third  persons."  U.  S.  t?. 
Padelford,  (1869)  9  Wall.  (U.  S.)  542. 

Whether  or  not  the  President  has  power  to 
grant  a  gensral  pardon,  a  "  full  and  uncon- 
ditional pardon  "  is  limited  by  the  recital  of 
a  single  offense  in  the  preamble  and  is  valid. 
Stetler's  Case,  (1852)  1  Phila.  (Pa.)  302,  9 
Leg.  Int.   (Pa.)   38,  22  Fed.  Cas.  No.  13,380. 


Hat  Force  of  Pnblio  Law. —  "As  the  general  pardon  and  amnesty  to  all  persons 
implicated  in  the  rebellion  are  not  pleaded  by  the  defendant,  to  relieve  the 
offending  party,  whose  life  estate  in  the  premises  in  controversy  was  confiscated, 
from  his  disabilities  respecting  the  reversionary  interest,  or  naked  fee  in  the 
premises,  it  is  claimed  that  no  benefit  can  be  derived  from  them.  But  this 
result  does  not  follow  from  the  omission  in  pleading,  for  the  pardon  and 
amnesty  were  made  by  a  public  proclamation  of  the  President,  which  has  the 
force  of  public  law,  and  of  which  all  courts  and  officers  must  take  notice, 
whether  especially  called  to  their  attention  or  not." 

Jenkins  t;.  Collard,  (1892)  145  U.  S.  560. 

6.  Partial  and  Continued  Exercise  of  Power.  —  The  power  of  the  executive 
to  grant  reprieves  and  pardons  extends  to  the  remission  of  fines,  penalties,  and 
forfeitures  and  costs  in  criminal  cases,  and  may  be  exercised  in  degrees  at 
different  times  at  the  discretion  of  the  incumbent  of  the  ofiice.  A  portion  of  a 
sentence  may  be  remitted  at  one  time,  and  another  portion  of  it  at  another  time 
and  by  another  executive. 


Reprieves  and  Pardons,  (1839)  3  Op.  Atty.- 
Gen.  418. 

A  defendant  was  convicted  and  sentenced 
"to  six  months'  imprisonment,  to  pay  a  fine 
of  one  hundred  and  fifty  dollars,  and  the  costs 
of  prosecution."  The  President  granted  a 
pardon,  reciting  "  that  Nathan  Lukins  was 
confined  in  the  jail  of  Philadelphia  under 
sentence  of  the  Circuit  Court  of  the  United 
States,  whereby  he  was  bound  to  pay  a 
pecuniary  fine  to  the  United  States,  and  to 
stand  committed  until  the  fine  and  costs 
should  be  fully  satisfied,"  and  proceeding  to 
state  that  the  President  "  remits  the  fine 
aforesaid;  hereby  ruling  and  requiring  that 
Nathan  Lukins,  on  payment  of  the  costs  of 
prosecution,  be  forthwith  discharged  from  im- 
prisonment." At  the  foot  of  the  record  of 
conviction,  which  had  been  transmitted  to  the 
executive,    was    written    by    the    President, 


"  Let  the  fine  be  remitted  on  payment  of 
costs."  The  intention  was  to  remit  the  fine 
only,  and  the  fine  only  being  pardoned,  the 
President  cannot  order  the  prisoner  to  be  dis- 
charged from  the  residue  of  the  sentence.  If 
he  pardons  generally,  remission  of  fine  and 
discharge  follow.  U.  S.  v,  Lukins,  (1841)  26 
Fed.  Cas.  No.  15,638. 

The  power  to  pardon  is  not  exhausted  by 
its  partial  use,  and  part  of  a  penalty  may  be 
forgiven  at  one  time,  and  at  a  future  time 
another  part,  and  so  on  until  the  whole  is 
forgiven.  Pardoning  Power,  (1865)  11  Op. 
Atty.-Gen.  22T. 

The  President  has  authority  to  pardon  an  x 
offense,    so    long    as    any    of   its    legal    con- 
sequences  remain.     Stetler's  Case,    (1852)    1 
Phila.    (Pa.)    302.  9  Leg.  Int.    (Pa.)    38,  22 
Fed.  Cas.  No.  13,380. 


7.  Sentence  for  Contempt.  — Fines  imposed  by  a  co-ordinate  department  of  the 
government  for  contempt  of  its  authority  may  not  be  remitted  by  the  President. 


The  Laura,  (1885)  114  U.  S.  413,  affirming 
(1881)  8  Fed.  Rep.  612. 

Held  not  to  have  power  to  pardon.  —  An 
order  committing  a  defendant  for  contempt 
in  refusing  to  pay  a  fine  or  to  obey  an  order 
made  in  a  civil  suit  for  the  purpose  of  en- 
forcing   the    rights    and    administering    the 


18 


remedies  of  a  party  to  the  action  is  civil  and 
remedial,  and  not  criminal,  in  its  nature;  it 
does  not  fall  within  the  pardoning  power  of 
the  President,  because  it  is  not  an  execution 
of  the  criminal  laws  of  the  land;  and  it  is 
always  within  the  power  and  subject  to  the 
modification,  suspension,  or  discharge  of  the 
court  which  has  made  it,  and  of  that  court 
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alone,  either  in  the  original  case  or  in  an 
appropriate  auxiliary  proceeding.  In  re 
Nevitt,  (C.  C.  A.  1002)   117  Fed.  Rep.  453. 

Held  to  have  power  to  pardon.  —  Upon  a 
judgment  that  a  party  "  has  been  guilty  of  a 
wilful  and  persistent  disob^ience  to  the  order 
and  injunction  of  this  court,  and  that  he  be 
fined  therefor  the  sum  of  twenty-five  hundred 
dollars,  the  same  to  be  paid  to  the  complain- 
ants towards  the  reimbursement  of 'their  ex- 
penses in  and  about  such  attachment  proceed- 
ings, and  that  he  stand  committed  until  the 
said  fine  be  paid,"  the  contempt  of  court  was 
an  offense  against  the  United  States,  and  the 
fine  was  innicted  as  a  punishment  therefor, 
and  relief,  in  the  nature  of  a  discharge  on 
the  ground  that  the  petitioner  is  unable  to 
pay  the  fine,  must  be  sought  by  an  application 
to  the  President.  In  re  MuHee,  (1869)  7 
Blatchf.   (U.  S.)  23,  17  Fed.  Cas.  No.  9,911. 


The  pardoning  power  vested  in  the  Presi- 
dent extends  to  fines  imposed  upon  individ- 
uals for  conduct  adjudged  to  be  contempt. 
Respecting  Pardoning  Power,  (1841)  3  Op. 
Atty.-Gen.  622. 

The  President  has  power  to  grant  a  pardon 
to  a  prisoner  undergoing  punishment  for  a 
contempt  of  court.  Pardon,  (1890)  19  Op. 
Atty.-Gen.  476. 

Defaulting  jurors.  —  The  power  vested  in 
the  President  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States  is 
sufficient  to  authorize  him  to  remit  a  fine  im- 
posed upon  a  citizen  for  contempt  in  neglect- 
ing to  serve  as  a  juror.  Power  of  President 
to  Remit  Fines  for  Contempt,  (1844)  4  Op. 
Atty.-Gen.  317;  Power  of  President  to  Remit 
Fines  Against  Defaulting  Jurors,  (1845)  4 
Op.  Atty.-Gen.  458. 


8.  Forfeitures  in  Cases  of  Prizes  of  War.  —  The  President  has  authority  to 
grant  remission  of  forfeitures  in  cases  of  prizes  of  war  after  the  vessels  have 
been  condemned,  but  before  the  prize  money  has  been  deposited  in  the  treasury 
of  the  United  States. 


Prize  — Remission  of  Forfeiture,  (1901)  23 
Op.  Atty.-Gen.  360,  wherein  the  attorney- 
general  said :  *'  By  this  opinion  I  do  not  de- 
sire to  be  taken  as  overruling  the  opinion 
of  my  predecessor,  Mr.  Bates  (Pardoning 
Power  of  President,  (1863)  10  Op.  Atty.-Gen. 
462),  wherein  he  held  that,  in  the  condemna- 
tion of  a  vessel  in  a  prize  court,  no  person  is 
chai^ged  with  an  offense,  and  so  no  person  is 
in  a  condition  to  be  relieved  and  reinstated 
by  ft  pardon,  and  that  after  a  regular  con- 
demnation of  a  vessel  and  cargo  in  a  prize 
court  for  breach  of  blockade  the  President 
cannot  remit  the  forfeiture  and  restore  the 
property  or  its  proceeds  to  the  claimant.  I 
intend  to  express  hereby  no  opinion  whatever 
in  regard  to  the  conclusions  reached  in  that 
case,  which,  however,  so  far  as  the  facts 
appear,  can  plainly  be  distinguished  from  the 
eases  in  hand,  for  it  seems  that  the  prize 
money  there  had  already  been  appropriated 
and  distributed  by  law  and  therefore  must 
have  passed  into  the  treasury  of  the  United 
SUtes." 

The  condemnation  of  a  vessel  and  cargo  in 


a  prize  court  is  not  a  criminal  sentence.  No 
person  is  charged  with  the  offense,  and  so  no 
person  is  in  condition  to  be  relieved  and  re- 
instated by  a  pardon.  There  is  nothing  upon 
which  a  pardon  granted  by  the  President  in 
the  terms  of  the  Constitution  can  operate. 
Pardoning  Power  of  President,  (1863)  10 
Op.  Atty.-Gen.  452,  the  attorney-general  say- 
ing: "The  share  apportioned  to  the  captors 
has  become  a  vested  right ;  and  the  part  which 
did  belong  to  the  United  States  is  vested 
by  law  in  the  navy  pension  fund.  The  part 
given  by  law  to  individual  captors  is, 
avowedly,  a  bounty,  designed  to  stimulate  the 
zeal  and  courage  of  our  naval  men;  and  the 
part  reserved  to  the  nation  is  transferred  by 
law  to  the  navy  pension  fund,  which  is  only 
another  form  of  a  bounty  to  the  same  meri- 
torious class.  And,  in  my  opinion,  neither 
portion  can  be  rightfully  withdrawn  from  its 
legal  destination  by  any  executive  act  under 
the  authority  of  the  pardoning  power."  See 
also  Steamboat  Minnesota's  Case,  (1864)  11 
Op.  Atty.-Gen.  122;  The  Adelso,  (1866)  11 
Op.  Atty.-Gen.  445. 


9.  Power  to  Commnte.  —  The  general  power  to  pardon  conferred  upon  the 
President  includes  the  power  to  pardon  conditionally  or  to  commute  to  a  milder 
punishment  that  which  has  been  adjudged  against  the  offender.  When  a 
sentence  of  death  has  been  commuted  to  imprisonment  for  life  in  a  penitentiary, 
the  convict  stands  in  precisely  the  same  legal  condition  as  if  he  had  been 
sentenced  by  the  court  to  imprisonment  for  life  in  /i  penitentiary. 

Imprisonment  of  Indian  See-See-Sah-Ma,  (1851)  5  Op.  Atty.-Gen.  370. 

Vn.  Vaiiditt  op  Pabdov  —  1.  May  Be  Conditional.  —  It  is  competent  for  the 
President  to  annex  to  his  offer  of  pardon  any  conditions  or  qualifications  he 
may  see  fit;  but  after  those  conditions  and  qualifications  have  been  satisfied, 
the  pardon  and  its  connected  promises  take  full  effect. 
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U.  S.  r.  Klein,    (1871)    13  Wall.    (U.  S.) 
142. 

"  The  power  as  given  is  not  to  reprieve  and 
pardon,  but  that  the  President  shall  have 
power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in 
cases  of  impeachment.  *  ♦  ♦  The  real  lan- 
guage of  the  Constitution  is  general,  that  is, 
common  to  the  class  of  pardons,  or  extending 
the  power  to  pardon  to  all  kinds  of  pardons 
known  in  the  law  as  such,  whatever  may  be 
their  denomination.  We  have  shown  that  a 
conditional  pardon  is  one  of  them.  A  single 
remark  from  the  power  to  grant  reprieves  will 
illustrate  the  point.  That  is  not  only  to  be 
used  to  delay  a  judicial  sentence  when  the 
President  shall  think  the  merits  of  the  case, 
or  some  cause  connected  with  the  offender, 
may  require  it,  but  it  extends  also  to  cases 
ex  necessitate  legis,  as  where  a  female  after 
conviction  is  found  to  be  enceinte^  or  where 
a  convict  becomes  insane,  or  is  alleged  to  be 
so.  Though  the  reprieve  in  either  case  pro- 
duces delay  in  the  execution  of  a  sentence, 
the  means  to  be  used  to  determine  either 
of  the  two  just  mentioned  are  clearly  within 
the  President's  power  to  direct ;  and  reprieves 
in  such  cases  are  different  in  their  legal 
character,  and  different  as  to  the  causes  which 
may  induce  the  exercise  of  the  power  to  re- 
prieve. In  this  view  of  the  Constitution,  by 
giving  to  its  words  their  proper  meaning,  the 
power  to  pardon  conditionally  is  not  one  of 
inference  at  all,  but  one  conferred  in  terms." 
Ex  p.  Wells,  (1855)   18  How.   (U.  S.)   314. 

A  pardon  may  be  absolute  or  conditional. 

—  U.  S.  V.  Wilson,  (1833)  7  Pet.  (U.  S.)   161. 

A  pardon  may  be  special  in  its  character 
or    subject    to    conditions    and    exceptions. 

—  Semmes  v.  U.  S.,  (1875)   91  U.  S.  21. 

Conditions  must  be  legal  and  consistent.  — 
A  pardon  may  be  upon  conditions,  and  those 
conditions  may  be  precedent  or  subsequent. 
The  conditions,  however,  appended  to  a 
pardon  cannot  be  immoral,  illegal,  or  incon- 
sistent with  the  pardon.  Pardoning  Power, 
(1805)    11  Op.  Atty.-Gen.  220. 


The  President  has  power  to  grant  a  con^ 
ditional  pardon  to  a  convict,  provided  the 
condition  be  compatible  with  the  genius  of 
our  Condtitution  and  hiAs.  Conditional 
Pardons,   (1821)   1  Op.  Atty.-Gen.  482. 

On  taking  prescribed  oath.  —  When  a  par- 
don is  granted  with  a  condition  that  it  is  to 
begin  and  take  effect  from  the  day  on  which 
a  prescribed  oath  is  taken,  it  has  no  vitality 
until  the  condition  is  complied  with.  The 
acceptance  of  the  pardon  does  not  supersede 
the  necessity  of  taking  the  oath  prescribed. 
Waring's  Caae,  (1871)  7  Ct.  CI.  502. 

On  payment  of  fine  —  discharge  as  poor 
convitt.  —  Where  one  has  been  sentenced  to 
imprisonment  and  payment  of  a  fine  and 
costs,  "  a  full  pardon  on  condition  that  he 
shall  first  pay  the  fine  and  costs  aforesaid'' 
is  a  condition  precedent,  and  there  is  no  right 
to  discharge  aa  a  poor  convict.  In  re  Ruhl, 
(1878)  6  Sawy.  (U.  S.)  186,  20  Fed.  Cas. 
No.  12,124. 

On  waiver  of  claim  to  forfeited  property. 
—  When  ^  a  pardon  is  granted  upon  a  con- 
dition that  the  grantee  should  not  claim  any 
})roperty  or  proceeds  of  any  property  that 
had  been  sold  by  a  judicial  order,  the  con- 
dition is  a  bar  to  any  claim.  U.  S.  v.  Six 
Lots  Ground,  (1872)  1  Woods  (U.  S.)  234, 
27  Fed.  Cas.  No.  16,299. 

The  pardon  of  the  President  may  be  con- 
ditional and  may  remit  a  part  of  the  sentence 
or  penalty  without  remitting  the  whole,  and 
he  can  pardon  a  deserter  so  as  to  re-enfran- 
chise him  and  at  the  same  time  make  the 
pardon  conditional  upon  his  not  being  en- 
titled to  any  moneys  which  he  has  forfeited 
by  the  crime  of  desertion.  Pardon  for  De- 
sertion,  (1872)   14  Op.  Atty.-Gen.  125.      . 

No  power  to  carry  condition  into  effect.—* 
Where  the  condition  is  such  that  the  govern- 
ment has  no  power  to  carry  it  into  effect, 
the  pardon  will  be,  in  effect,  unconditional. 
Application  for  Pardon  of  See-See-Sah-Ma, 
( 18rtl )  5  Op.  Atty.-Gen.  368. 


Offer  to  Gommnte  Death  Sentenee  to  Life  Imprisonment.  —  The  President  can  constitu* 
tionally  grant  a  conditional  pardon  to  a  convicted  murderer  sentenced  to  be 
hung,  offering  to  change  that  punishment  to  imprisonment  for  life,  and  if  he 
does  and  it  be  accepted  by  the  convict  it  is  binding  upon  him,  and  a  writ  of 
habeas  corpus  applied  for  upon  the  ground  that  the  pardon  is  absolute  and 
the  condition  of  it  void  will  be  refused. 

Ex  p.  Wells,    (1855)    18  How.    (U.  S.)    309. 

2.  Hecessity  for  Delivery  and  Acceptance  of  Pardon  —  a.  In  Genbbal.  —  A 
pardon  is  a  deed,  to  the  vfllidity  of  which  delivery  is  essential^  and  delivery 
is  not  complete  without  acceptance.  It  may  then  be  rejected  by  the  person 
to  whom  it  is  tendered;  and  if  it  be  rejected,  there  is  no  power  in  a  court  to 
force  it  on  him.  It  may  be  supposed  that  no  being  condemned  to  death  would 
reject  pardon;  but  the  rule  must  be  the  same  in  capital  cases  and  in  mis- 
demeanors. 
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U.  S.  r.  Wilson,  (1833)  7  Pet.  (U.  S.)  161. 
See  also  Matter  of  De  Puy,  (1869)  3  Ben. 
(U.  S.)  307,  7  Fed.  Cas.  No.  3,814. 

"  It  is  urged  that  a  pardon  is  inoperative 
until  accepted,  and  that  it  does  not  affirma- 
tively appear  that  this  petitioner  has  ac- 
cepted the  pardon.  The  opinion  of  Chief 
Justice  Marshall  in  U.  S.  v,  Wilson,  (1833) 
7  Pet.  (U.  S.)  150,  is  referred  to.  The  de- 
cision in  that  case  settles  nothing  upon  the 
question  whether,  where  an  unconditional 
pardon  is  granted,  which  the  grantee  refuses 
to  accept,  he  can,  nevertheless,  allege  that 
he  is  restrained  of  his  liberty,  while  the  par- 
don remains  unrevoked  and  ready  for  his 
acceptance  at  any  moment  he  pleases,  he  hav- 
ing notice  thereof.  The  decision  and  all  that 
was  said  bv  the  venerable  and  learned  chief 
justice  may  be  assumed,  without  abatement 
or  qualification ;  but  the  circumstances  of  the 
case  and  the  precise  point  decided  are  of  some 


importance,  when  sought  to  be  applied  to  this 
motion.  There  was  there  no  application  for 
a  writ  of  habeas  corpus,  nor  any  claim  by  the 
grantee  of  the  pardon  that  he  was  held  in 
restraint  of  his  liberty  by  reason  of  the 
offense  which  the  pardon  had  forgiven."  hi 
re  Callicot,  (1870)  8  Blatchf.  (U.  S.)  89,  4 
Fed.  Cas.  No.  2,323. 

After  the  pardon  has  been  accepted,  it  be- 
comes a  valid  act,  and  the  person  receiving 
it  is  entitled  to  all  its  benefits.  Pardoning 
Power,  (1865)   11  Op.  Atty.-Gen.  230. 

The  acceptance  of  a  pardon  is  a  confession 
of  guilt,  or  of  the  existence  of  a  state  of 
facts  from  which  a  judgment  of  guilt  would 
follow.  Pardoning  Power,  (1865)  11  Op. 
Atty.-Gen.  228. 

But  see  Ex  p.  Garland,  (1866)  4  Wall. 
(U.  S.)  380,  noted  infra,  under  Effect  of 
Pardon  —  In  General, 


b.  Voluntary  Acceptance  of  Conditional  Pardon.  —  A  conditional 
pardon  accepted  by  a  convict  is  deemed  to  be  accepted  voluntarily,  and  not 
under  duress  per  minas. 

Exp.  Wells,  (1855)  18  How.  (U.  S.)  316;  In  re  Greathouse,  (1864)  4  Sawy.  (U.  S.) 
487,  10  Fed.  Cas.  No.  5,741. 

3.  Pardon  Procared  by  Fraud. —  A  pardon  procured  by  fraud  or  for  a  fraudu- 
lent purpose,  upon  the  suppression  of  the  truth  or  the  suggestion  of  falsehood, 
is  void. 

Pardoning  Power,   (1866)    11  Op.  Atty.-Gen.  227. 

Vni  Effect  of  Pardon  —  1.  In  General.  —  If  a  party  has  gone  through  the 
whole  or  a  part  of  the  physical  incidents  of  prosecution  and  sentence,  what  is 
thus  done  cannot  be  undone.  Stripes,  confinement,  maiming,  death,  when 
inflicted,  have  become  irremissible.  There  the  pardoning  power  encountei's 
physical  impeachment.  ' 

Commenting  on  the  above  case,  Deady,  J,, 
in  In  re  Spenser,  (1878)  5  Sawy.  (U.  S.) 
195,  22  Fed.  Cas.  No.  13,234,  said:  "This  is 
probably  as  strong  and  unqualified  a  state- 
ment of  the  scope  and  efficacy  of  a  pardon  as 
can  be  found  in  the  books.  And  yet  I  do  not 
suppose  the  opinion  is  to  be  understood  as 
going  the  length  of  holding  that  while  the 
party  is  to  be  deemed  innocent  of  the  crime 
by  reason  of  the  pardon  from  and  after  the 
taking  effect  thereof,  that  it  is  also  to  be 
deemed  that  he  never  did  commit  the  crime 
or  was  convicted  of  it.  The  effect  of  the 
pardon  is  prospective  and  not  retrospective. 
It  removes  the  guilt  and  restores  the  party 
to  a  state  of  innocence.  But  it  does  not 
change  th&  past  and  cannot  annihilate  the 
established  fact  that  he  was  guilty  of  the 
offense." 


Effect  of  Pardons,  (1857)  8  Op.  Atty.-Gen. 
284. 

"A  pardon  reaches  both  the  ptmishment 
prescribed  for  the  offense  and  the  guilt  of  the 
offender;  and  when  the  pardon  is  full,  it  re- 
leases the  punishment  and  blots  out  of  ex- 
istence the  guilt,  so  that  in  the  eye  of  the 
law  the  offender  is  as  innocent  as  if  he  had 
never  committed  the  offense.  If  granted  be- 
fore conviction,  it  prevents  any  of  the 
penalties  and  disabilities  consequent  upon 
conviction  from  attaching;  if  granted  after 
conviction,  it  removes  the  penalties  and  dis- 
abilities, and  restores  him  to  all  his  civil 
rights;  it  makes  him,  as  it  were,  a  new  man, 
«nd  gives  him  a  new  credit  and  capacitv." 
Ex  p.  Garland,  (1866)  4  Wall.   (U.  S.)   380. 


2,  Inelndes  Amnesty. —  Pardon  includes  amnesty.     It  blots  out  the  offense 
pardoned  and  removes  all  its  penal  consequences. 

in  favor  of  single  individuals,  and  is  usually 
exorcised  in  behalf  of  certain  classes  of  per- 
sona who  are  subject  to  trial  but  have  not 
vet  been  convicted.  Brown  r.  Walker,  (1896) 
161  U.  S.  601. 
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U.  S.  17.  KJein,  (1871)  13  Wall.  (U.  S.)  147. 

Amnesty  is  an  act  of  sovereign  power, 
srantinor  oblivion  or  a  general  pardon  for  a 
past  offense,  and  is  rarely  if  ever  exercised 
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3.  Other  Offenses  Hot  Beleaaed.  —  A  pardon  releases  the  offender  from  the 
consequences  of  the  offense  pardoned  and  from  the  disabilities  imposed  by  that 
offense,  but  cannot  embrace  any  other  offense  !or  which  separate  penalties  and 
punishments  are  prescribed. 

Ex  p.  Weimer,   (1878)   8  Biss.   (U.  S.)    321,  29  Fed.  Cas.  No.  17,362. 

4.  Bemission  of  Fines,  Penalties,  and  Forfeitures —  a.  In  Genebal.  —  When 
guilt  and  punishment  have  been  expunged  by  a  pardon,  the  party  in  being 
restored  to  all  his  rights,  privileges,  and  immunities  is  restored  to  the  control 
of  so  much  of  his  property  and  estate  as  has  not  become  vested  in  the  govern- 
ment or  in  any  other  person. 


Illinois  Cent.  R.  Co.  v.  Bosworth,  (1890) 
133  U.  S.  100,  holding  that  the  disability  of 
an  offender  against  the  government  of  the 
United  States  to  enjoy  or  dispose  of  the  fee 
simple  or  naked  property  in  reversion,  ex- 
pectant upon  the  determination  *of  the  estate 
in  property  confiscated  under  the  Act  of  July 
17,  1862,  was  removed  by  a  pardon.  See  also 
Ex  p.  Weimer,  (1878)  8  Biss.  (U.  S.)  321, 
29  Fed.  Cas.  No.  17,362. 

The  constitutional  grant  to  the  President 
of  the  power  to  pardon  offenses  must  be  held 
to  cariy  with  it,  as  an  incident,  the  power  to 
release  penalties  and  forfeitures  which  accrue 
from  the  offense.  Osborne  r.  U.  S.,  (1876) 
91  U.  S.  477,  wherein  the  court  said :  "  It 
is  of  the  very  essence  of  a  pardon  that  it 
releases  the  offender  from  the  consequences 
of  his  offense.  If  in  the  proceedings  to 
establish  his  culpability  and  enforce  the 
penalty,  and  before  the  grant  of  the  pardon, 
the  rights  of  others  than  the  government  have 


vested,  those  rights  cannot  be  impaired  by 
the  pardon.  The  government  having  parted 
with  its  power  over  such  rights,  they  neces- 
sarily remain  as  they  existed  previously  to 
the  grant  of  the  pardon.  The  government 
can  only  release  what  it  holds.  But  unless 
rights  of  others  in  the  property  condemned 
have  accrued,  the  penalty  of  forfeiture  an- 
nexed to  the  commission  of  the  offense  must 
fall  with  the  pardon  of  the  offense  itself, 
provided  the  full  operation  of  the  pardon  be 
not  restrained  by  the  conditions  upon  which 
it  is  granted.'' 

The  President  has  power  to  pardon  or  remit 
the  fines,  penalties,  and  forfeitures  which  have 
been  incurred  by  the  master  or  owners  of  a 
vessel  for  offenses  which  have  been  com- 
mitted in  violation  of  the  statutes  for  regu- 
lating the  conveying  of  passengers  in  mer- 
chant vessels.  Passenger  Laws  —  Pardoning 
Power,   (1854)   6  Op.  Atty.-Gen.  393. 


b.  Penalty  Accruing  to  United  States.  —  A  general  pardon  relieves 
from  80  much  of  a  penalty  of  forfeiture  of  property  as  accrued  to  the  United 
States. 


Armstrong's  Foundry,  (1867)  6  Wall.  (U. 
S.)  769. 

A  pardon  does  not  restore  the  right  to  sue 
the  government  for  property  forfeited.  Par- 
goud  r.  U.  S.,  (1868)  4  Ct.  CI.  337. 

Discharge  of  recognizances  taken  in  crim- 
inal procMdings.  —  This  clause  does  not  em- 
brace or  include  within  it  power  to  discharge 
or  reduce  debts  that  are  due  to  the  United 
States  in  consequence  of  the  liability  imposed 
by  judgments  obtained  against  sureties  in 
recognizances  taken  in  criminal  proceedings 


before  the  courts  of  the  United  States.    Mc- 
Cracken's  Case,  (1864)  11  Op.  Atty.-Gen.  124. 

The  President  has  no  power  to  remit  a 
forfeiture  of  a  bail  bond.  Power  of  President 
to  Remit  Forfeitures  of  Bail  Bonds,  (1843) 
4  Op.  Atty.-Gen.  144. 

After  return  of  execution  on  sci.  fa.  against 
the  surety  of  an  absconding  criminal  charged 
with  violation  of  Acts  of  Congress,  the  only 
mode  of  relieving  the  surety  is  by  exercise  of 
the  pardoning  power.  Pardoning  Power, 
(1854)   6  Op.  Atty.-Gen.  408. 


c.  Restitution  of  Fines.  —  Where  a  pardon  is  full  and  unqualified,  ex- 
press words  of  restitution  in  the  pardon  are  not  needed  to  entitle  its  recipient 
to  restitution.  The  right  thereto  results  by  the  mere  fact  of  such  a  pardon, 
and  if  money  paid  in  satisfaction  of  a  fine  imposed  has  not  been  covered  into 
the  treasury,  but  still  remains  under  the  control  of  the  executive,  it  should  be 
restored. 


Pardon  —  Restitution  of   Fine,    (1878)    16 
Op.  Atty.-Gen.  1.     See  also  Effect  of  Pardon 
—  Remission  of  Fine,    (1872)    14  Op.  Atty.- 
Gen.    599.      But    see    contra,    Smith's    Case. 
(1861)   10  Op.  Atty.-Gen.  1. 


2^ 


A  pardon  restores  pecuniary  penalties  al- 
ready paid  to  an  officer  of  the  goyemment 
unless  the  money  has  already  pas^  into  the 
treasury;  and  where  a  person  convicted  of  a 
crime  against  the  United  States  was  sen- 
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tenced  to  fine  and  imprisonment  and  sub- 
sequently received  an  unconditional  pardon 
from  the  President,  but  previous  thereto  had 
paid  the  amount  of  the  fine  to  the  marshal, 
by  whom  it  was  deposited  in  court,  the  fine 
was  remitted  by  the  pardon  and  the  money 
should  be  restored  to  the  person  pardoned. 
Effect  of  Pardon  —  Remission  of  Fine, 
(1872)   14  Op.  Atty.-Gen.  699. 

In  Pardoning  Power  of  President,  (1852) 
5  Op.  Atty.-Gen.  579,  the  attorney-general 
advised  ( 1 )  that  the  pardoning  power  of 
the  President  extended  over  the  whole  case, 
and  that  by  his  pardon  he  might  discharge 
them  from  prison  and  remit  the  fines  for 
which  they  were  imprisoned;  (2)  that,  if 
the  President  could  not  remit  the  fines  be- 


cause they  had  become  private  property,  he 
could  still  pardon  and  release  the  offending 
parties  from  imprisonment,  because  such  im- 
prisonment was  part  of  the  proceedings 
against  them  as  criminals,  and  at  the  instance 
of  the  United  States,  and  was  a  thing  distinct 
from  any  individual  right  of  property  in  the 
fines;  (3)  that  the  President  might  par- 
don the  offense  and  imprisonment,  with  an 
exception  or  saving  as  to  the  fines,  in  which 
case  the  fines  would  remain  as  a  debt  to  the 
United  States,  or  to  those  to  whom  the  United 
States  had  granted  or  transferred  it,  and 
would  be  recoverable  accordingly  by  the  ap- 
propriate legal  remedies,  which  remedies  the 
distributees  of  the  fines  would  have  if  they 
were  entitled  to  any  absolute  right  or  prop- 
erty in  the  fines. 


d.  Money  Paid  into  the  Treasury.  —  The  power  is  coextensive  with  the 
punishing  power  and  extends  to  cases  of  penalties  and  forfeitures,  with  a  limita- 
tion that  a  fine  or  penalty  jnay  not  be  remitted  if  the  money  has  been  paid 
into  the  treasury. 


Prize  —  Remission  of  Forfeiture,  ( 1901 )  23 
Op.  Atty.-Gen.  360.  See  also  Pardons  and 
Remission  of  Forfeitures,  (1830)  2  Op.  Atty.- 
Gen.  329. 

When  a  pecuniary  penalty,  accruing  to  the 
United  States,  has  been  actually  paid  into 
the  treasury,  although  it  may  be  remitted 
of  right  by  the  President,  still,  by  reason  of 
constitutional  prohibition,  which  is  coequal  in 
force  with  the  constitutional  power  to  par- 
don, the  amount  of  the  penalty  cannot  be 
drawn  from  the  treasury  without  appropria- 
tion by  Act  of  Congress.  Effect  of  Pardons, 
(1857)  8  Op.  Atty.-Gen.  281. 

**  The  test,  then,  is  whether  the  proceeds  of 
a  fine,  penalty,  or  forfeiture  has  passed  into 
the  treasury  of  the  United  States.     If  not. 


the  pardoning  power  of  the  President  may 
act  upon  it,  and  this  view  is  analogous 
with  the  decision  in  the  Confiscation  Cases, 
(1868)  7  Wall.  (U.  S.)  454  (and  see  also 
U.  S.  V.  Morris,  (1825)  10  Wheat.  (U.  S.) 
290';  Dorsheimer  t?.  U.  S.,  (1868)  7  Wall. 
(U.  S.)  166),  in  which  it  was  determined  in 
relation  to  the  interest  of  informers  that  a 
judgment  of  condemnation  can  have  no  other 
effect  than  to  fix  and  determine  their  interests 
as  against  the  claimant,  should  no  remission 
take  place,  and  that  their  right  does  not  be- 
come fixed  until  the  receipt  of  the  money  by 
the  collector  or  other  authorized  depositary 
of  the  United  States,  or  until  the  money  has 
actually  been  paid  over  as  required  by  law." 
Prize  —  Remission  of  Forfeiture,  (1901)  23 
Op.  Atty.-Gen.  363. 


c.  Statute  Prohibiting  Payment  of  Moneiy.  —  An  executive  pardon 
would  relieve  the  person  pardoned  from  penalties  and  disabilities,  but  could 
not  authorize  officers  of  the  government  to  pay  him  moneys  which  might  be  due 
to  him,  if  they  were  prohibited  from  so  doing  by  a  subsequent  statute. 

Hart's  Case,  (1880)   16  Ct.  CI.  460,  affirmed  (1886)   118  U.  S.  62. 

/.  Right  of  Private  Person  to  Share  of  Penalty. 


The  right  of  a  private  person  to  a  share  of 
a  penalty  by  reason  of  his  being  an  informer, 
or  having  instituted  a  prosecution  under  a 
penal  law,  is  released  by  a  pardon  unless 
actually  vested  by  judgment.  U.  S.  v.  Cul- 
lerton,  (1878)  8  Biss.  (U.  S.)  166.  25  Fed. 
Cas.  No.  14,899.  See  U.  S.  r.  Lancaster, 
(1821)  4  Wash.  (U.  S.)  64,  26  Fed.  Cas.  No. 
15,557. 

"  But  what  can  the  President  remit  ?  Can 
his  pardon  reach  the  officer's  share?  It  has 
alreadv  appeared  by  U.  S.  r.  Morris,  (1825) 
10  Wheat.  (U.  S.)  246,  that  the  power  of 
the  secretary  of  the  treasury,  which  is  con- 
ferred by  statute,  extends  to  the  share  of 
the   officer   as    well   as    of   the  government, 
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and  terminates  only  when  the  money  is 
paid  to  the  collector  for  distribution.  It 
should,  however,  be  borne  in  mind  that 
this  view  is  sustained  by  the  court  on  the 
construction  of  the  Act  giving  the  secre- 
tary power  to  remit.  It  does  not  follow  that 
a  pardon,  under  the  President's  constitutional 
power,  would  have  the  same  effect  to  defeat 
the  vested  right  of  the  officer  making  the 
seizure.  Jud<rp  Washington,  in  the  case  of 
U.  S.  V.  Lancaster,  (1821)  4  Wash.  (U.  S.) 
64,  26  Fed.  Cas.  No.  15,567,  is  of  opinion 
that  the  pardon  of  the  President  could  not 
have  that  effect;  that  its  influence  extends 
only  to  a  remission  of  all  the  interests  of  the 
United  States,  and  accordingly  held  that  the 
pardon  in  that  case,  which  purported  to  remit 
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all  the  right  and  interest  of  the  United 
States,  did  not  touch  the  officer's  share.  The 
remark  of  the  judge  in  that  case  is  un- 
doubtedly correct,  that  according  to  the 
doctrine  of  the  common  law  of  England  the 
king  cannot,  in  the  exercise  of  his  preroga- 
tive of  pardon,  defeat  a  legal  interest  or 
benefit  vested  in  a  subject.  The  authorities 
cited  by  him  appear  to  sustain  the  position 
(6  Bacon  145;  3  Inst.  240,  241;  1  Chitty 
742,  764).  If  that  rule  prevails  in  England, 
it  would  seem  that  it  should  be  adopted  in 
this  country,  if  we  follow  the  authority  of 
Chief  Justice  Marshall,  in  the  case  of  U.  S.  r. 
Wilson,  (1833)  7  Pet.  (U.  S.)  160,  wherein 
he  says :  '  As  this  power  has  been  exercised 
from  time,  immemorial  by  the  executive  of 
that  nation  whose  language  is  our  language, 
and  to  whose  judicial  institutions  ours  bear 
a  close  resemblance,  w^  adopt  their  principles 
respecting  the  operation  and  effect  of  a  par- 
don, and  look  into  their  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be 
used  by  the  person  who  would  avail  himself 
of  it.* "  Power  of  Executive  to  Remit  For- 
feitures,  (1847)  4  Op.  Atty.-Gen.  576. 

"  It  is  admitted  by  all  American  jurists 
and  commentators  upon  the  Constitution, 
that  the  President's  power  to  pardon  includes 
the  power  to  remit  fines,  penalties,  or  for- 
feitures. That  pow^er  in  him  is  plenary,  and 
is  conferred  by  the  Constitution  in  terms  at 
least  as  ample,  absolute,  and  comprehensive 
as  those  used  in  the  statute  to  confer  on  the 
secretary  the  power  to  *  remit '  fines,  for- 
feitures, and  penalties.  And  as  it  has  been 
solemnly  decided  by  the  Supreme  Court,  that 
the  statutory  authority  of  the  secretary  does 
enable  him,  by  his  remission,  to  release  and 
discharge  after  judgment  the  share  of  the 
custom  officers  in  those  penalties  and  for- 
feitures, it  seems  to  me  that  it  must  neces- 
sarily follow,  upon  the  same  rules  of 
construction  and  the  same  principles  of  law, 
that  the  more  unlimited  constitutional  power 
of  the  President  enables  him,  by  his  pardon, 
to  remit  fines  adjudged  in  criminal  prosecu- 
tion, although  those  fines  may  by  law  have 
been  distributable  to  informers  or  other  in- 


dividuals. The  interest  of  such  informers 
and  individual  distributees  is  altogether  con- 
ditional and  subordinate  to  the  power  of 
pardon  or  remission,  and  vests  no  absolute 
right  in  them  'until  the  money  is  received.' 
So  says  the  Supreme  Court.  The  analogy 
of  the  case  of  U.  S.  v.  Morris,  (1825)  10 
Wheat.  (U.  S.)  281,  to  the  present  question, 
is  too  obvious  and  decisive  to  require  further 
remark  or  illustration."  Pardoning  Power  of 
President,   (1862)   6  Op.  Atty.-Gen.  588. 

Can  be  remitted  after  judgment.  —  After  a 
judgment  for  a  penalty  under  the  internal 
revenue  laws,  and  after  the  court  had  ad- 
judged a  moiety  thereof  to  the  informer,  the 
President  can  constitutionally,  by  his  pardon, 
defeat  the  informer's  right  to  that  moiety. 
Congress  cannot  constitutionally  by  any  pro- 
vision in  acts  providing  for  the  infliction  of 
penalties  for  offenses  against  the  United 
States,  in  any  respect  or  degree,  limit  or 
modify  the  constitutional  power  thus  con- 
ferred on  the  President.  U.  S.  t?.  Thomasson, 
(1869)  4  Biss.  (U.  S.)  336,  28  Fed.  Cas.  No. 
16,479. 

It  is  not  competent  for  the  President,  in 
the  exercise  of  the  pardoning  power,  to  remit 
pecuniary  penalties  attached  to  an  offense, 
unless  those  penalties  accrue  to  the  United 
States.  The  punishment  in  the  District  of 
Columbia,  for  the  unlawful  transportation  of 
slaves,  by  the  laws  of  Maryland  applicable  to 
the  District,  is  by  fine,  which  the  statute 
appropriates  for  the  owner  of  the  slaves,  and 
cannot  be  remitted  by  the  President.  Par- 
doning Power  of  President,  (1852)  6  Op. 
Atty.-Gen.  532. 

A  proper  interpretation  of  the  Constitution 
limits  the  power  of  pardon  confided  to  the 
President,  after  a  judgment  ordering  a  por- 
tion of  the  fine  to  be  paid  to  a  private  citi- 
zen, to  a  remission  of  the  share  of  the 
government  only,  and  it  is  inoperative  to 
divest  an  interest  vested  by  such  judg- 
ment in  the  citizen.  U.  S.  v.  Harris,  (1866) 
1  Abb.  (U.  S.)  110,  26  Fed.  Cas.  No.  16,312. 
See  also  Passenger  Laws  —  Pardoning  Power, 
(1854)  6  Op.  Atty.-Gen.  488. 


g.  Confiscated  Property  Condemned  anI)  Sold.  —  The  general  pardon 
and  amnesty  granted  by  President  Johnson,  by  proclamation,  on  the  25th  of 
December,  1868,  did  not  entitle  one  receiving  the  benefits  thereof  to  the  pro- 
ceeds of  his  property,  previously  condemned  and  sold  under  the  Confiscation 
Act  of  1862,  after  such  proceeds  had  been  paid  into  the  treasury. 

Knote  P.  U.  S.,  (1877)  95  U.  S.  149,  in 
which  the  court  said :  "  Moneys  once  in  the 
treasury  can  only  be  withdrawn  by  an  ap- 
propriation by  law.  However  large,  therefore, 
may  be  the  power  of  pardon  possessed  by  the 
President,  and  however  extended  may  be  its 
application,  there  is  this  limit  to  it,  as  there 
is  to  all  his  powers  —  it  cannot  touch  moneys 
in  the  treasure  of  the  United  States,  except 
expressly  autnorized  by  Act  of  Congress. 
The  Constitution  places  this  restriction  upon 
the  pardoning  'power.  Where,  however, 
property  condenmedj  or  its  proceeds,  have  not 
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thus  vested^  but  remain  under  control  of  the 
executive,  or  of  officers  subject  to  his  orders, 
or  are  in  the  custody  of  the  judicial  tribunals, 
the  property  will  ble  restored  or  its  proceeds 
delivered  to  the  original  owner,  upon  his  full 
pardon."    Affirming  (1874)   10  Ct.  a.  399. 

Conceding  that  amnesty  did  restore  what 
the  United  States  held  when  the  proclamation 
was  issued,  it  would  not  restore  what  the 
United  States  had  ceased  to  hold.  It  could 
not  give  back  the  property  which  had  been 
sold,  or  any  interest  in  it,  either  in  possession 
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or    expectancy.      Wallach    v.    Van    Riswick,  A  pardon  and  amnesty  do  not  annul  past 

(1875)   92  U.  S.  202.     See  also  Semmes  v.  transactions  so  far  as  to  invalidate  a  pre- 

U.  8.,  (1875)   91  U.  S.  21;  Brown  v,  U.  S.,  vious  judicial  confiscation  and  sale  of  prop- 

(1868)  Woolw.   (U.  S.)   198,  4  Fed.  Cas.  No.  erty.     U.  S.  r.   Six  Lots  Ground,    (1872)    1 

2,032.  Woods  (U.  S.)  234,  27  Fed.  Cas.  No.  16,299. 

Ittatt  la  SaTcrtion  Hot  Sold.  —  Assuming  that  after  the  confiscation  proceed- 
ings he  held  only  the  naked  fee  without  the  power  of  alienation,  the  amnesty 
and  pardon  proclamation  of  the  President  of  Dec.  25,  1868,  before  the  proceed- 
ings to  condemn,  removed  his  disability  in  this  particular,  and  restored  to  him 
the  right  to  make  such  use  of  the  remainder  as  he  saw  fit. 

U.  S.  V.  Dunnington,   (1892)    146  U.  8.  350. 

6.  On  Sentence  by  Conrt-martial  —  Vot  Sainatatad  Aftar  Ditmlasal.  —  The  Presi- 
dent, in  virtue  of  his  constitutional  power  to  pardon  offenses,  may  jemit  the 
penalties  inflicted  by  sentence  of  court-martial,  though  he  cannot  reinstate  the 
oflicer  after  the  sentence  has  been  carried  into  effect. 

Vanderslice  r.  U.  S.,  (1884)   19  Ot.  CI.  481.       has  been  executed,  irrevocable^ he  may  remove 

While 
approving 
missing  an 

Baatoration  of  Offioer'i  Kank  Aftar  Badaotion. —  Where  a  captain  in  the  army  has 
been  sentenced  by  a  court-martial  to  reduction  in  rank  by  having  his  name 
placed  lower  down  on  the  list  of  officers  of  the  same  grade,  a  remission  of 
penalty  by  the  President  in  the  exercise  of  his  pardoning  power  will  have  the 
effect  of  restoring  the  officer  to  his  former  relative  rank  and  position  on  the 
roll.  The  case  of  an  officer  who  has  been  thus  reduced  in  rank  differs  essentially 
from  that  of  an  officer  who  has  been  dismissed  from  service  by  sentence  of  a 
military  court.  After  such  sentence  is  duly  confirmed  and  executed  the  dis- 
missed officer  cannot  be  reinstated  by  means  of  a  pardon,  or  in  any  other  manner 
than  by  a  new  appointment  and  confirmation  by  the  Senate. 

Effect   of   President's   Pardon,    (1869)    12       half  pay,  to  the  office  of  lieutenant  in  the 
Op.  Atty.-Gen.  547.  navy,  is  an  implicit  pardon  of  the  sentence. 

Effect    of    Promotion    of    Suspended    Passed 

The  appointment  of  an  officer  of  the  marine       Midshipman,   (1842)  4  Op.  Atty.Gen.  8. 
corps  to  a  new  commission   is  constructive  mi.        a        ^    v 

pardon  of  a  previous  sentence  pronounced  but  The  order  of  the  secretary  of  the  navy  to 

not  vet  executed.     Court  Martial  —  Pardon,       an   officer,   while   under  sentence   of   suspen- 

(1853)  6  Op.  Atty.Gen.  123.  "on»  *o  attend  a  court-martial  as  a  witness, 

does  not  operate  as  a   constructive  pardon. 

Hie  legal  appointment  of  a  passed  midship-       Constructive    Pardon,    (1854)    6   Op.    Atty.- 
man,   under  sentence   of   suspension  and   on       Gren.  714. 

Vorfaitad  Pay.  —  An  order  of  the  President  revoking  his  own  approval  of  the 
sentence  of  a  court-martial  may  operate  as  a  pardon,  but  does  not  reinvest  in 
the  officer  a  right  to  forfeited  pay.  That  right  became  vested  in  the  govern- 
ment, and  its  restoration  is  beyond  the  scope  of  the  pardoning  power. 

Vanderslice  r.  U.  S.,   (1884)    19  Ct.  CI.   481. 

6.  Bemoval  of   Disability  to  Testify.  —  A    full    and    unconditional    pardon 

removes  the  disability  to  testify  consequent  upon  a  judgment  of  conviction. 

Boyd  r.  U.  S.,  (1892)  142  U.  S.  463.  junr  is  the  sole  judge  of  the  credit  to  be  given 

A  penon  who  baa  served  out  a  sentence      *o  ^^^  testimony.    U.  S.  v.  Jones,  (U.  S.  Cir. 

on  conviction  of  felony  may  be  restored  by      Ct.  1824)   2  Wheel.  Crim.    (N.  Y.)    461,  26 

pardon  to  competency  as  a  witness,  but  the      ^^«  Caa.  No.  16«493. 

35  Yolome  E^ 


^irdoiilng  JoWtt.  CONSTITUTION.  Art.  n.,  S66.  d. 

7.  Bemitting  Confleqtienoes  of  Official  Derelictions. —  After  pardon  by  the  execu- 
tive, remitting  the  legal  consequences  of  the  official  derelictions  of  a  revenue 
officer,  no  suit  can  be  maintained  against  him  or  his  sureties  for  those  derelic- 
tions. All  the  remedies  of  the  government  against  him,  both  on  his  bond  and 
by  indictment,  are  released,  and  he  stands  purged  of  his  offense  as  fully  as  if 
the  offense  had  not  been  committed. 

U.  S.  V.  CuUerton,   (1878)   8  Biss.   (U.   S.)    166,  25  Fed.  Cas.  No.  14,899. 

8.  Disabilities  Imposed  by  State  Law.  —  The  President  has  no  power  by  a 
supplemental  or  special  pardon  to  relieve  a  federal  convict  of  legal  or  political 
disabilities  imposed  on  such  convict  by  the  laws  of  one  of  the  states. 

Pardons,  (1866)  7  Op.  Atty.-Gen.  760.  See  also  Effect  of  Pardons,  (1857)  8  Op.  Atty.- 
Gen.  284. 

IX.  POWEB  TO  Bevoke  Pabdok.  —  The  power  of  pardon  is  conferred  by  the 
Constitution  upon  the  office  of  President,  and  the  President  has  the  right  to 
arrest  the  pardon  before  it  is  delivered  to  the  grantee,  and  his  successor  in  the 
office  of  President  has  the  same  right  in  that  respect. 

Matter  of  De  Puy,  (1869)  3  Ben.  (U.  S.)  307,  7  Fed.  Cas.  No.  3,814. 
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**  The  Prendent  *  *  *  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  make  treaties,  provided  two  thirds  of  the  senators  present 
oononr." 

I.  Advice  and  Consent  of  the  Senate,  27. 

1.  In  General^  27. 

2.  Separate  Resolution  by  Senate  upon  Ratifying  Treaty ^  27. 

II.  Extent  of  Treaty-making  Power,  28. 

1.  In  General^  28. 

2.  Over  Foreign  Extradition^  28. 

a.  In  General^  28. 

b.  No  Right  to  Extradition  Apart  from  Treaty  y  29. 

c.  Limited  to  Enumerated  Offenses ^  29. 

d.  Matters  of  judicial  Inquiry^  29. 

e.  Not  a  Subject  of  Negotiation  by  a  State^  30. 

3.  To  Acquire  Territory,  30. 

a.  In  General,  30. 

b.  Power  to  Prescribe  Status  of  Inhabitants  of  Acquired  Territory^ 

31- 

c.  Authority  of  Congress  over  Territory  Freed  from  Foreign  Country, 

31- 

4.  To  Provide  for  Exercise  of  judicial  Authority  Abroad,  31. 

5.  To  Abolish  Disabilities  of  Aliens,  31. 

6.  To  Regulate  Fisheries,  32. 

7.  With  the  Indian  Tribes,  32. 

III.  Authority  of  Congress,  33. 

1.  To  Abrogate  a  Treaty,  33. 

2.  Need  of  Legislation  to  Give  Effect  to  Treaties,  33. 

3.  Without  Authority  to  Nullify  Titles  Confirmed  fy  Treaty,  34. 

4.  Postal  Conventions  with  Foreign  Countries,  34. 

IV.  Authority  of  Other  Party  to  Ratify  Treaty,  34. 
V.  Treaty  Inures  to  Successors  of  Sovereign,  34. 

VI.  Time  Treaty  Takes  Effect,  34. 
VII.  Suspension  of  Treaties  by  War,  35. 
VIII.  Temporary  Convention  Respecting  Boundary,  35. 

L  Abvice  akd  Cokbekt  of  the  Senate  —  1.  In  General  —  The  Senate  not 
having  advised  and  consented  to  a  so-called  treaty,  it  has  no  legal  force. 

/n  re  Sutherland,   (1892)   53  Fed.  Rep.   551. 

2.  Separate  Besolntion  by  Senate  upon  Batifying  Treaty.  —  A  treaty  must  con- 
tain the  whole  contract  between  the  parties,  and  the  power  of  the  Senate  is 
limited  to  a  ratification  of  such  terms  as  have  already  been  agreed  upon  between 
the  President,  acting  for  the  United  States,  and  the  commissioners  of  the  other 
contracting  power.    The  Senate  has  no  right  to  ratify  the  treaty  and  introduce 

new  terms  into  it,  which  shall  be  obligatory  upon  the  other  power,  although  it 
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may  refuse  its  ratification  or  make  it  conditional  upon  the  adoption  of  amend- 
ments to  the  treaty. 

Fourteen  Diamond  Rings  r.  U.  S.,   (1901)  treaty,  when  it  haa  not  received  the  assent 

183   U.    S.    183,    holding   that   a    resolution  of  the  President  and  the  other  party  to  the 

adopted  by  the  Senate  upon  ratifying  a  treaty  treaty.    See  also  New  York  Indians  t?.  U.  S., 

is   not   operative  as   an    amendment   to   the  (1898)   170  U.  S.  23. 

IL  ExTEKT  or  TSEATY-MAKINO  PowEB  —  1.  In  General. —  The  treaty  power, 
as  expressed  in  the  Constitution,  is  in  terms  unlimited  except  by  those  restraints 
which  are  found  in  that  instrument  against  the  action  of  the  government  or  of 
its  departments,  and  those  arising  from  the  nature  of  the  government  itself 
and  of  that  of  the  states.  It  does  not  extend  so  far  as  to  authorize  what  the 
Constitution  forbids,  or  a  change  in  the  character  of  the  government  or  in 
that  of  one  pf  the  states,  or  a  cession  of  any  portion  of  the  territory  of  tlie 
latter,  without  its  consent  But  with  these  exceptions,  there  is  no  limit  to  the 
questions  which  can  be  adjusted  touching  any  matter  which  is  properly  the 
subject  of  negotiation  with  a  foreign  country. 


Geofroy  r.  Riggs,  (1890)  133  U.  S.  266. 
See  also  In  re  Tiburcio'Parrott,  (1880)  1 
Fed.  Rep.  608. 

The  Constitution  having  given  to  the  Presi- 
dent and  Senate  the  right  to  make  treaties, 
without  limitation  in  words,  there  is  no  other 
limitation  but  their  discretion,  except  that 
the  treaty  shall  not  contravene  the  Constitu- 
tion or  invade  the  rights  of  other  depart- 
ments. Santos's  Case,  (1835)  2  Brock.  (U. 
S.)  493,  7  Fed.  Cas.  No.  4,016. 

Police  power  of  states.  —  An  attempt  on 
the  part  of  the  United  States,  by  compact 
with  a  foreign  government,  to  qualify  the 
right  of  suffrage  in  a  state,  prescribe  the 
times  and  mode  of  elections,  or  to  restrain 
the  power  of  taxation  under  state  authority, 
would  transcend  the  limits  of  the  treaty- 
making  power,  and  be  entirely  void;  and  an 
agreement  with  a  foreign  government,  pre- 
scribing the  terms  on  which  highways  should 
be  laid  out  in  the  states,  regulating  the  sup- 
port of  paupers,  or  the  sale  of  goods  by  auc- 
tioneers, or  by  hawkers  and  peddlers,  would 
be  of  the  same  character.  The  police  of  the 
several  states,  regarded  as  separate  govern- 
ments, is  not  a  subject-matter  to  which  the 
treaty-making  power  extends.  And  it  is  not 
pretended  that  the  treaties  which  admit 
liquors,  the  manufacture  of  other  countries, 
into  this,  on  the  most  favorable  terms,  con- 


tain any  stipulations  which  purport  te  limit 
the  legislation  of  the  several  states,  after  the 
import  haa  taken  the  character  of  property 
within  a  state,  the  act  of  importation  being 
fully  accomplished  and  perfected.  Nothing 
of  that  kind,  it  is  believed,  has  been  or  will 
be  attempted  by  the  government  of  the  United 
States.    Pierce  r.  State,  (1843)  13  N.  H.  676. 

Federalist.  —  The  essence  of  the  legislative 
authority  is  to  enact  laws,  or,  in  other  words, 
to  prescribe  rules  for  the  regulation  of  the 
society;  while  the  execution  of  the  laws,  and 
the  employment  of  the  common  strength, 
either  for  this  purpose  or  for  the  common 
defense,  seem  to  comprise  all  the  functions 
of  the  executive  magistrate.  The  power  of 
making  treaties  is,  plainly,  neither  the  one 
nor  the  other.  It  relates  neither  to  the  ex- 
ecution of  the  subsisting  laws,  nor  to  the 
enaction  of  new  ones;  and  still  less  to  an 
exertion  of  the  common  strength.  Its  objects 
are  contracts  with  foreign  nations,  which 
have  the  force  of  law,  but  derive  it  from  the 
obligations  of  good  faith.  They  are  not  rules 
prescribed  by  the  sovereign  to  the  subject, 
but  agreements  between  sovereign  and  sover- 
eign. The  power  in  question  seems  therefore 
to  form  a  distinct  department,  and  to  belong, 
properly,  neither  to  the  legislative  nor  to 
the  executive.  Hamilton,  in  The  Federalist, 
No.  LXXV. 


2.  Over  Foreign  Extradition  —  a.  In  General.  —  The  power  to  make  treaties 
is  given  by  the  Constitution  in  general  terms,  without  any  description  of  the 
objects  intended  to  be  embraced  by  it;  and,  consequently,  it  was  designed  to 
include  all  those  subjects  which  in  the  ordinary  intercourse  of  nations  had 
usually  been  made  subjects  of  negotiation  and  treaty,  and  which  are  con- 
sistent with  the  nature  of  our  institutions  and  the  distribution  of  powers 
between  the  general  and  state  governments.  And  without  attempting  to  define 
the  exact  limits  of  this  treaty-making  power,  or  to  enumerate  the  subjects 
intended  to  be  included  in  it,  it  may  safely  be  assumed  that  the  recognition 
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and  enforcement  of  the  principles  of  public  law,  being  one  of  the  ordinary 
subjects  of  treaties,  were  necessarily  included  in  the  power  conferred  on  the 
general  government.  And  as  the  rights  and  duties  of  nations  towards  one 
another,  in  relation  to  fugitives  from  justice,  are  a  part  of  the  law  of  nations, 
and  have  always  been  treated  as  such  by  the  writers  upon  public  law,  it  follows 
that  the  treaty-making  power  must  have  authority  to  decide  how  far  the  right 
of  a  foreign  nation  in  this  respect  will  be  recognized  and  enforced,  when  it 
demands  the  surrender  of  any  one  charged  with  offenses  against  it 

Per  Taney,  C.  J.,  in  Holmes  v.  Jennison,  (1840)    14  Pet.  (U.  S.)   569. 

6.  No  Right  to  Exteadition  Apart  fbom  Treaty.  —  A  foreign  govern- 
ment has  no  right,  by  the  law  of  nations,  to  demand  of  the  government  of  the 
United  States  a  surrender  of  a  citizen  or  subject  of  such  foreign  government, 
who  has  committed  a  crime  in  his  own  country,  and  is  afterwards  found  within 
the  limits  of  the  United  States.  It  is  a  right  which  has  no  existence  without, 
and  can  only  be  secured  by,  a  treaty  stipulation. 

Santos's  Case,  (1835)  2  Brock.  (U.S.)  493,  provisions  or  treaty  stipulations,  courts  of 
7  Fed.  Cas.  No.  4,016.  See  also  Ex  p.  Mc-  justice  are  neither  bound  nor  authorized  to 
Cabe,  ( 1891 )  46  Fed.  Rep.  373.  remand  persons  for  trial  to  a  foreign  govern- 

ment whose  laws  they  are  supposed  to  have 

It  seems  that  upon  principles  of  interna-  violated.  U.  S.  v.  Davis,  (1837)  2  Sumn. 
tional  law,  and  independent  of  some  statutory       (U.  SO    482,  25  Fed.  Cas.  No.   14,932. 

c.  Limited  to  Enumerated  Offenses.  —  A  treaty  is  not  only  a  contract 
between  the  governments  entering  into  it,  but  by  virtue  of  Article  VI.  of  the 
Constitution  it  is  also  the  supreme  law  of  the  land.  When  a  treaty  contains  an 
explicit  enumeration  of  the  offenses  for  which  persons  may  be  extradited  under 
it,  by  a  necessary  implication  the  person  surrendered  under  it  is  only  allowed 
and  held  within  the  jurisdiction  of  the  receiving  government  for  the  purpose 
of  a  trial  on  the  charge  specified  in  the  warrant  of  extradition.  For  the  latter 
government  to  detain  such  person  for  trial  on  any  other  charge  would  be  not 
only  an  infraction  of  the  contract  between  the  parties  to  the  treaty,  but  also 
a  violation  of  the  supreme  law  of  this  land  in  a  matter  directly  involving  his 
personal  rights. 

Ex  p.  Hibbs,  (1886)  26  Fed.  Rep.  431. 

d.  Matters  of  Judicial  Inquiry.  —  Whether  the  government  is  bound  by 
the  treaty  compact  to  deliver  up  the  accused  for  offenses  committed  in  another 
country  which  are  not  crimes  by  our  laws,  whether  he  is  within  the  description 
of  persons  named  in  the  treaty  as  subject  to  extradition,  whether  the  treaty 
went  into  operation  and  became  obligatory  from  its  date  or  only  from  its 
ratification  by  assent  of  the  Senate  or  other  period  posterior  to  the  date,  and 
finally  whether  the  obligations  assumed  by  the  treaty  will  be  fulfilled  or  not, 
are  conditions  addressed  to  the  political  department  of  the  government  Over 
these  questions  the  judiciary  has  no  immediate  control  or  jurisdiction. 

In  re  Metzger,    (1847)    5  N.  Y.  Leg.  Obs.  effect  in  this  country,  but  by  aid  of  judicial 

83.  17  Fed.  Cas.  No.  9,611,  wherein  the  court  authority.     Not  only  in   the  distribution  of 

further  said :     "  The  provision  demanding  the  the  powers   of   our  government   does   it  ap- 

apprehension     and    commitment    of    persons  pertain   to   that  branch   to   receive  evidence 

charged  with  crimes  cannot  be  carried  into  and  determine  upon  its  sufficiency  to  arrest 
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and  commit  for  criminal  offenses,  but  the 
prohibition  of  the  Constitution  against  is- 
suing a  warrant  to  seize  any  person  ex- 
cept on  probable  cause  first  proved  neces- 
sarily imports  that  issuing  such  warrant 
is  a  judicial  act.  *  *  *  It  is  believed 
this  doctrine  is  firmly  established  in  the 
jurisprudence  of  this  country  and  England, 
in  respect  to  the  surrender  of  fugitives 
from  justice,  whether  the  obligation  to  sur- 
render is  deduced  from  the  law  of  nations  or 
is  recognized  only  when  expressly  stipulated 
by  treaty.  *  *  *  It  seems  to  be  regarded 
as  an  elementary  principle  that  the  extradi- 
ti<m  is  to  be  effectuated  through  the  agency 
of  the  tribunals  of  justice  whose  province  it 


is  to  determine  the  existence  of  reasonable 
cause  for  the  charge  of  crime,  and  if  there 
be  sufiicient  evidence  to  justify  putting  the 
accused  upon  his  trial/'  See  also  Santos's 
Case,  (1835)  2  Brock.  (U.  S.)  493,  7  Fed. 
Cas.  No.  4,016. 

When  a  treaty  embraces  a  provision  requir- 
ing the  investigation  of  charges  of  crime  and 
the  arrest  and  imprisonment  of  the  accused 
as  for  trial,  it  drops  the  character  of  a  con- 
tract merely  and  assumes  that  of  a  municipal 
law  addressed  to  the  civil  magistrates.  In  re 
Metzger,  (1847)  6  N.  Y.  Leg.  Obs.  83,  17  Fed. 
Cas.  No.  9,511. 


e.  Not  a  Subject  of  Negotiation  by  a  State.  —  Even  in  the  absence  of 
treaties  or  Acts  of  Congress  on  the  subject  the  extradition  of  a  fugitive  from 
justice  cannot  become  the  subject  of  negotiation  between  a  state  of  this  Union 
and  a  foreign  government. 

and  character.  It  is  not  the  mere  power  to 
deliver  up  fugitives  from  other  nations  upon 
demand;  but  the  right  to  determine  whether 
they  ought  or  ought  not  to  be  delivered,  and 
to  make  that  decision,  whatever  it  may  be, 
effectual.  It  is  the  power  to  determine 
whether  it  is  the  interest  of  the  United 
States  to  enter  into  treaties  with  foreign  na- 
tions generally,  or  with  any  particular  for- 
eign nations,  for  the  mutual  delivery  of 
offenders  fleeing  from  punishment  from  either 
country;  or  whether  it  is  the  interest  and 
true  policy  of  the  United  States  to  abstain 
altogether  from  such  engagements,  and  to  re- 
fuse, in  all  cases,  to  surrender  them." 
Holmes  t?.  Jennison,  (1840)  14  Pet.  (U.  S.) 
676. 


U.  S.  I?.  Rauscher,  (1886)  119  U.  S.  414. 
See  also  People  v.  Curtis,  (1872)  50  N.  Y. 
321. 

Affirmative  grants  of  power  to  the  general 
goyenmient  have  been  held  not  to  be  incon- 
sistent with  the  exercise  of  the  same  powers 
by  the  states  while  the  power  remains  dor- 
mant in  the  hands  of  the  United  States. 
"  This  principle  is,  no  doubt,  the  true  one, 
in  relation  to  the  grants  of  power,  to  which 
it  is  applied  in  the  case  above  mentioned  of 
Sturges  t?.  Crowninshield,  (1819)  4  Wheat. 
(U.  S.)  196.  For  example,  the  grant  of 
power  to  Ck>ngress  to  establish  '  uniform  laws 
on  the  subject  of  bankruptcies  throughout 
the  United  States,'  does  not  of  itself  carry 
with  it  an  implied  prohibition  to  the  states 
to  exercise  the  same  powers.  But  in  the 
same  case  of  Sturges  v.  Crowninshield,  (1819) 
4  Wheat.  (U.  S.)  196,  another  principle  is 
stated,  which  is  equally  sound,  and  which  is 
directly  applicable  to  the  point  before  us ;  that 
is  to  say,  that  it  never  has  been  supposed  that 
the  concurrent  power  of  state  legislation  ex- 
tended to  every  possible  case  in  which  its 
exercise  had  not  been  prohibited.  And  that 
whenever  *  the  terms  in  which  a  power  is 
granted  to  Congress  or  the  nature  of  the 
power  requires  that  it  should  be  exercised 
exclusively  by  Congress,  the  subject  is  as 
completely  taken  from  the  state  legislatures 
as  if  they  had  been  expressly  forbidden  to 
act  on  it.*  This  is  the  character  of  the 
power  in  question.  From  its  nature,  it  can 
never  be  dormant  in  the  hands  of  the  gen- 
eral government.  The  argument  which  sup- 
poses this  power  may  be  dormant  in  the 
nands  of  the  federal  government  is  founded, 
we  think,  in  a  mistake  as  to  its  true  nature 


Prohibition  on  the  states.  —  The  power  to 
make  treaties  is  not  only  general  in  terms 
without  any  express  limitation,  but  it  is  ac- 
companied with  an  absolute  prohibition  of 
the  exercise  of  the  treaty  power  by  the  states ; 
that  is,  in  the  matter  of  foreign  negotiations, 
the  states  have  conferred  the  whole  of  tneir 
power,  in  other  words,  all  the  treaty  powers 
of  sovereignty,  on  the  United  States.  Droit 
d'Aubaine,  (1857)  8  Op.  Atty.-Gen.  415. 
See  art.  I.,  sec.  10,  "No  state  shall  enter 
into  any  treaty,  alliance,  or  confederation," 
8  Fed.  Stat.  Annot.  713. 

As  to  interstate  extradition,  see  infra^  p. 
184,  art.  IV.,  sec.  2,  providing  that  "a  per- 
son charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall  on  de- 
mand of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of 
the  crime." 


8.  To  Aoqnire  Territory —  a..  In  General.  —  The  United  States  may  acquire 
territory  in  the  exercise  of  the  treaty-making  power  by  direct  cession  as  the 
result  of  war,  and  in  making  effectual  the  terms  of  peace,  and  for  that  pur- 
pose has  the  power  of  other  sovereign  nations. 
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Dorr  r.  U.  S.,  (1904)  195  U.  S.  140.  See 
ileo  Nelson  v,  U.  S.,  ( 1887)  30  Fed.  Rep.  115. 

The  Constitution  confers  absolutely  on  the 
government  of  the  Union  the  powers  of  mak- 
ing "war  and  of  making  treaties;  consequently 
that  govemnieut  possesses  the  power  of  ac- 
quiring territory   either   by   conquest   or  by 


treaty.     American  Ins.  Go.  r.  356  Bales  Cot- 
ton,  (1828)    1  Pet.  (U.  S.)   541. 

This  power  necessarily  implies  the  right  to 
purchase  new  territory;  and  when  the  power 
has  been  exercised,  and  territory  purchased, 
the  title,  immediately  upon  an  exchange  of 
ratification,  vested  in  the  United  States.  U, 
S.  V.  Nelson,   (1886)  29  Fed.  Rep.  204. 


h.  Power  to  Prescribe  Status  of  Inhabitants  of  Acquired  Territory. 
—  The  power  to  acquire  territory  by  treaty  implies  not  only  the  power  to 
govern  such  territory,  but  to  prescribe  upon  what  terms  the  United  States  will 
receive  its  inhabitants  and  what  their  status  shall  be. 

Downes  p.  Bidwell,  (1901)  182  U.  S.  279. 

c.  Authority  of  Congress  over  Territory  Freed  from  Foreign 
Country.  —  When  the  United  States  enforced  the  relinquishment  by  Spain 
of  her  sovereignty  in  Cuba,  and  determined  to  occupy  and  control  that  island 
until  there  was  complete  tranquillity  in  all  its  borders  and  until  the  people 
of  Cuba  had  created  for  themselves  a  stable  government,  it  succeeded  to  the 
authority  of  the  displaced  government  so  far  at  least  that  it  became  its  duty, 
under  international  law  and  pending  the  pacification  of  the  island,  to  protect 
in  all  appropriate  legal  modes  the  lives,  the  liberty,  and  the  property  of  all 
those  who  submitted  to  the  authority  of  the  representatives  of  this  country. 
That  duty  was  recognized  in  the  Treaty  of  Paris,  and  the  Act  of  June  6,  1900, 
so  far  as  it  applied  to  cases  arising  in  Cuba,  was  in  aid  or  execution  of  that 
treaty  and  in  discharge  of  the  obligations  imposed  by  its  provisions  upon  the 
United  States.  The  power  of  Congress  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  as  well  the  powers  enumerated  in  section  8  of  Article 
I.  of  the  Constitution  as  all  others  vested  in  the  government  of  the  United  States, 
or  in  any  department  or  the  officers  thereof,  includes  the  power  to  enact  such 
legislation  as  is  appropriate  to  give  efficacy  to  any  stipulations  which  it  is 
competent  for  the  President  by  and  with  the  advice  and  consent  of  the  Senate 
to  insert  in  a  treaty  with  a  foreign  power. 

Neely  r.  Henkel,  (1901)  180  U.  S.  121. 

4.  To  Provide  for  Exercise  of  Judicial  Authority  Abroad.  —  The  treaty-making 

power  vested  in  our  government  extends  to  all  proper  subjects  of  negotiation 

with  foreign  governments.     It  can,  equally  with  any  of  the  former  or  present 

governments  of  Europe,  make  treaties  providing  for  the  exercise  of  judicial 

authority  in  other  countries  by  its  officers  appointed  to  reside  therein. 

In  re  Ross,  (1891)   140  U.  S.  463.  ment    of    civil    controversies    of    American 

EaUbliahing  tribunals  for  American  citi-  ^l*^^"*^  f "'^"»  ^"  ^Y  !'''''''*!7^  "^^4^  k""^'"^^ 
leos  abroad. -An  Act  of  Congress  giving  ^'^  ^^^l.^^^,  Vi^^r?  i ''oqT*^''*'  ^''''^^  ""' 
effect  to  a  treaty  providing  for  the  adiust^      Scannell,   (1860)   13  Cal.  281. 


6.  To  Aboliih  Disabilities  of  Aliens.  —  The  residence  of  citizens  of  one  country 
within  the  territory  of  another,  and  the  removal  of  their  disability  from 
alienage  to  hold,  transfer,  and  inherit  property,  are  proper  subjects  of  treaty 
arrangement. 
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Geofroy  i?.  Rigga,  (1890)  133  U.  S.  266. 
See  also  U.  S.  v.  Forty-three  Gallons  Whia- 
key,  (1876)  93  U.  S.  197;  People  i;.  Gerke, 
(1855)  5  Cal.  384;  Wunderle  17.  Wunderle, 
(1893)  144  111.  40;  Opel  v.  Shoup,  (1896) 
100  Iowa  424;  Droit  d'Aubaine,  (1867)  8 
Op.  Atty.-Gen.  411. 

Conditions  on  which  aliens  may  reside. — 

If  the  treaty-making  power  is  authorized  to 
determine  what  foreigners  shall  be  permitted 
to  come  into  and  reside  within  the  country, 
and  also  who  shall  be  excluded,  it  must  have 
the  power  generally  to  determine  and  pre- 
scribe upon  what  terms  and  conditions  such 
art  are  admitted  shall  be  permitted  to  re- 
main. In  re  Tiburcio  Parrott,  (1880)  1  Fed. 
Rep.  508. 

To  purchase  land.  —  A  treaty  with  a  for- 
eign country  which  gives  to  the  citizens  of 
that  country  the  right  to  purchase  and  hold 
land  in  the  United  States,  and  removes  the 
incapacity  of  alienage,  places  the  parties  in 
precisely  the  same  situation  as  if  they  were 


citizens  of  this  country.    Chirac  v.  Chirac, 
(1817)  2  Wheat-  (U.  S.)  269. 

To  inherit  land.  —  It  is  within  the  power 
of  the  United  States,  by  treaty,  to  remedy 
the  disability  of  aliens  to  inherit  real  estate 
within  the  several  states.  Bahuaud  v.  Size, 
(1901)  106  Fed.  Rep.  485.  See  also  Geofroy 
17.  Riggs,  (1890)  133  U.  S.  258;  Hauenstein 
V.  Lynham,  (1879)  100  U.  S.  483,  saying 
that  the  treaty-making  clause  is  retroactive 
as  well  as  prospective. 

A  treaty  with  France,  providing  in  case  of 
the  death  of  any  citizen  of  France  in  the  United 
States,  without  any  testamentary  executor  by 
him  appointed,  the  consul  shall  have  the  right 
to  appear,  personally  or  by  delegate,  in  all 
proceedings  on  behalf  of  the  absent  or  minor 
heirs,  was  within  the  treaty-making  power, 
and  the  placing  of  a  delegate  before  the  court 
as  representing  absent  heirs  precludes  the 
appointment  of  any  attorney  to  represent 
them.  Rabasse's  Succession,  (1895)  47  La. 
Ann.  1452. 


6.  To  Begulate  Fisheries.  —  The  United  States  has  power  to  enter  into  treaty 
stipulations  for  the  regulation  of  fisheries  along  an  international  boundary. 
The  regulation  of  fisheries  in  navigable  waters  within  the  territorial  limits 
of  the  several  states,  in  the  absence  of  federal  treaty,  is  a  subject  of  state 
rather  than  of  federal  jurisdiction. 

Treaties  —  Fisheries,  (1898)   22  Op.  Atty.-Gen.  214. 

7.  With  the  Indian  Tribes. —  The  power  to  make  treaties  with  the  Indian 
tribes  is  coextensive  with  the  power  to  make  treaties  with  foreign  nations. 


U.  S.  V.  Forty-three  Gallons  Whiskey, 
(1876)  93  U.  S.  197. 

To  make  treaties  with  Indian  tribes  is  a 
power  conferred  by  this  clause.  Inasmuch  as 
the  power  is  given  in  general  terms,  without 
any  description  of  the  objects  intended  to  be 
embraced  within  its  scope,  it  must  be  assumed 
that  the  framers  of  the  Constitution  intended 
that  it  should  extend  to  all  those  objects 
which  in  the  intercourse  of  nations  had  usu- 
ally been  regarded  as  the  proper  subjects  of 
negotiation  and  treaty,  if  not  inconsistent 
with  the  nature  of  our  government  and  the 
relation  between  the  states  and  the  United 
States.  Holden.t?.  Joy,  (1872)  17  Wall.  (U. 
S.)   242. 

When  the  national  or  tribal  relation  of  In- 
dians has  been  established  by  the  political 
departments  the  courts  are  bound  by  it. 
Graham  v.  U.  S.,  (1895)  30  Ct.  CI.  333. 

Issuing  bonds  under  treaties  with  Indians. 
—  An  engagement  to  pay  money  is  certainly 
within  the  provision  of  the  treaty-making 
power,  and  such  an  engagement  is  not  carried 
beyond  that  province  by  the  circumstance 
that  it  provides  for  issuing,  through  the 
agency  of  a  particular  officer,  an  obligation 
to  pay  money. at  a  particular  time;  for  such, 
in  effect,  is  a  bond,  and  the  secretary  of  the 
treasury  may  execute  a  treaty  that  stipu- 
lates for  the  issuing  of  bonds.  Choctaw  In- 
dians,  (1870)    13  Op.  Atty.-Gen.  358. 


Grants  of  land.  —  By  this  power  the  Presi- 
dent and  Senate  of  the  United  States  can 
make  a  treaty  with  any  Indian  tribe,  extend- 
ing to  all  objects  which,  in  the  intercourse 
of  nations,  have  usually  been  regarded  as  the 
proper  subject  of  negotiation  and  treaty,  if 
not  inconsistent  with  the  nature  of  our  gov- 
ernment and  the  relation  between  the  states 
and  the  United  States.  This  treaty-making 
power  can  make  a  sale  or  grant  of  land  with- 
out an  Act  of  Congress.  It  can  lawfully 
provide  that  a  patent  shall  issue  to  convey 
lands  which  belong  to  the  United  »States, 
without  the  consent  of  Congress,  and  in  such 
case  the  grantee  will  have  a  good  title.  U.  S. 
V.  Reese,  (1879)  5  Dill.  (U.  S.)  405,  27  Fed. 
Cas.  No.  16,137. 

The  penal  legislation  of  Congress  may  con- 
stitutionally be  extended  to  embrace  Indians 
in  the  Indian  country  by  the  mere  force  of  a 
treaty,  whenever  it  operates  of  itself,  without 
the  aid  of  any  legislative  provision.  Ex  p. 
Crow  Dog,   (1883)    109  U.  S.  567. 


Authority  of  Congress  to  legislate.— 
"  Plenary  authority  over  the  tribal  relations 
of  the  Indians  has  been  exercised  by  Congress 
from  the  beginning,  and  the  power  has  always 
been  deemed  a  political  one,  not  subject  to  be 
controlled  by  the  judicial  department  of  the 
government.  Until  the  year  1871  the  policy 
was  pursued  of  dealing  with  the  Indian  tribes 
by  means  of  treaties,  and,  of  course,  a  moral 
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obligation  rested  upon  Congress  to  act  in 
good  faith  in  performing  the  stipulations 
entered  into  on  its  behalf.  But,  as  with 
treaties  made  with  foreign  nations,  Chinese 
Exclusion  Case,  (1889)  130  U.  S.  681,  600, 
the  legislative  power  might  pass  laws  in  con- 
flict with  treaties  made  with  the  Indians. 
Tnomas  v.  Gay,  (1898)  169  U.  S.  264,  270; 
Ward  r.  Race  Horse,  (1896)  163  U.  S.  504, 
511;  Spalding  r.  Chandler,  (1896)  160  U.S. 
394,  405;  Missouri,  etc.,  R.  Co.  v,  Roberts, 
(1894)  152  U.  S.  114,  117;  The  Cherokee 
Tobacco,  (1870)  11  Wall.  (U.  S.)  616.  The 
power  exists  to  abrogate  the  provisions  of  an 
Indian  treaty,  though  presumably  such  power 
will  be  exercised  only  -when  circumstances 
arise  which  will  not  only  justify  the  govern- 
ment in  disregarding  the  stipulations  of  the 
treaty,  but  may  demand,  in  the  interest  of 
the  country,  and  the  Indians  themselves,  that 
it  should  do  so.  When,  therefore,  treaties 
were  entered  into  between  the  United  States 
and  a  tribe  of  Inaians  it  was  never  doubted 
that  the  power  to  abrogate  existed  in  Con- 
gress, and  that  in  a  contingency  such  power 
might  be  availed  of  from  considerations  of 
governmental  policy,  particularly  if  consist- 
ent with  perf^  good  faith  towards  the  In- 
diana.    In  U.  S.  17.  Kagama,  (1886)   118  U.S. 


375,  speaking  of  the  Indians,  the  court  said 
( 382 ) :  '  After  an  experience  of  a  hundred 
years  of  the  treaty-making  system  of  gov- 
ernment, Congress  has  determined  upon  a 
new  departure  —  to  govern  them  by  Acts  ofi 
Congress.  This  is  seen  in  the  Act  of  March 
3,  1871,  embodied  in  sec.  2079  of  the  Revised 
Statutes :  **  No  Indian  nation  or  tribe,  within 
the  territory  of  the  United  States,  shall  be 
acknowledged  or  recognized  as  an  independent 
nation,  tribe,  or  power,  with  whom  the  United 
States  may  contract  by  treaty;  but  no  obli- 
gation of  any  freaty  lawfully  made  and  rati- 
fied with  any  such  Indian  nation  or  tribe 
prior  to  March  third,  eighteen  hundred  and 
seventy-one,  shall  be  hereby  invalidated  or 
impaired." ' "  Ijone  Wolf  v.  Hitchcock, 
(1903)  187  U.  S.  553.  See  sec.  2079,  R.  S., 
3  Fed.  Stat.  Annot.  357. 

Conclusive  on  the  courts.  —  When  a  treaty 
has  been  made  by  the  proper  federal  author- 
ity, and  ratified,  it  becomes  the  law  of  the 
land,  and  the  courts  have  no  power  to  ques- 
tion, or  in  any  manner  look  into,  the  power 
or  rights  of  the  nation  or  tribe  with  whom 
it  is  made.  The  action  of  the  treaty-making 
power  is  conclusive  upon  such  inquiry. 
Maiden  v.  Ingersoll,   (1859)   6  Mich.  376. 


in.  AUTHOBITY  OP  C0KGSE88  —  1.  To  Abrogate  a  Treaty.  —  Congress,  by 
legislation,  and  so  far  as  the  people  and  authorities  of  the  United  States  are 
concerned,  can  abrogate  a  treaty  made  between  this  country  and  another 
country  which  has  been  negotiated  by  the  President  and  approved  by  the  Senate. 


La  Abra  Silver  Min.  Co.  t?.  U.  S.,  (1899) 
175  U.  S.  460.  See  also  Head  Money  Cases, 
(1884)  112  U.  S.  580,  599;  Whitney  r.  Rob- 
ertson, (1888)  124  U.  S.  190,  194;  Chinese 
Exclusion  Case,  (1889)  130  U.  S.  581,  600; 
Fong  Yue  Ting  x>.  U.  S.,  (1893)  149  U.  S. 
698,  721.  See  also  infrai  art.  VI.,  provid- 
ing that  "  this  Constitution,  and  the  laws  of 


the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law 
of  the  land ;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  con- 
stitution or  laws  of  any  state  to  the  contrary 
notwithstanding." 


2.  Veed  of  Legidation  to  GKve  Effect  to  Treaties.  —  Treaties  made  between  the 
United  States  and  foreign  powers  often  contain  special  provisions,  which  do 
not  execute  themselves,  but  require  the  interposition  of  Congress  to  carry  them 
into  effect,  and  Congress  has  constantly,  in  such  cases,  legislated  on  the  sub- 
ject; yet,  although  the  power  is  given  to  the  executive,  with  the  consent  of 
the  Senate,  to  make  treaties,  the  power  is  nowhere  in  positive  terms  conferred 
upon  Congress  to  make  laws  to  carry  the  stipulations  of  treaties  into  effect. 
It  has  been  supposed  to  result  from  the  duty  of  the  national  government  to  fulfil 
all  the  obligations  of  treaties. 

Prigg  r.  Pennsylvania,  (1842)  16  Pet.  (U. 
8.)  619. 

"  The  principle  thus  stated  has  been  gener- 
ally accepted  as  a  true  interpretation  of  the 
constitutional  provisions  relating  to  the  sub- 
ject of  treaties.  It  establishes  that  there  is 
a  class  of  treaties  which,  without  legislation, 
does  not  become  self -executing  as  a  rule  of 
manicipal  law.  A  statement  is  given  of  such 
provisionn  of  treaties  as  come  within  this 
eUsB;  as  when  the  terms  of  the  stipulation 
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import  a  contract,  when  either  of  the  parties 
engages  to  perform  a  particular  act.  But 
the  decision  does  not  enumerate  or  define  the 
limitations  of  the  whole  class.  In  the  treaty- 
making  power  conferred  on  the  President  the 
implication  exists  that  the  power  is  to  be 
exercised  by  him,  subject  to  the  limitation  of 
the  Constitution.  If,  in  time  of  peace,  he 
should  provide  by  the  stipulations  of  a  treaty 
for  the  quartering  of  soldiers  in  any  house 
without  the  consent  of  the  owner,  such  a 
stipulation    would    be    simply   void,    because 
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forbidden  by  the  Constitution  to  every  de- 
partment of  the  government.  But  where  the 
government  of  the  United  States  has  power 
under  the  Constitution  over  a  subject,  al- 
though that  power  may  be  vested  by  the 
Constitution  exclusively  in  Congress,  it  has 
been  claimed  that  in  the  making  of  treaties 
such  power  may  be  exercised  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of 
the  Senate,  without  the  co-operation  of  the 
House  of  Representatives  or  Act  of  Con- 
gress." Caveats  for  Patents  for  Inventions, 
(1889)   19  Op.  Atty.-Gen.  276. 

A  treaty,  though  it  be  as  such  a  provision 
ot  the  supreme  law  of  the  land,  yet  may 
require  the  enactment  of  a  statute  to  regu- 


late the  details  of  a  process  or  of  the  right 
embraced  in  its  stipulation,  but  such  neces- 
sity for  its  existence  does  not  affect  the  ques- 
tion of  the  legal  force  of  the  treaty  per  «e. 
Copyright  Convention  with  Great  Britain, 
(1864)   6  Op.  Atty.-Gen.  293. 

No  enabling  Act  of  Congress  is  requisite  in 
the  premises.  —  Whether,  when  a  treaty  has 
been  duly  made  and  ratified,  there  is  need  or 
not  of  an  Act  of  Congress  to  give  effect  to 
any  of  its  stipulations,  is  another  matter,  and 
wholly  irrelevant  to  the  question  of  the  power 
to  make  a  treaty.  That  undeniably  belongs  to 
the  President  and  Senate.  Ambassadors  and 
Other  Public  Ministers  of  U.  8.,  (1855)  7 
Op.  Atty.-Gen.  196. 


3.  Without  Authority  to  Hullify  Titles  Confirmed  by  Treaty. —  Congress  is 
bound  to  regard  the  public  treaties,  and  it  has  no  power  to  organize  a  board 
of  revision  to  nullify  titles  confirmed  many  years  before  by  the  authorized 
agents  of  the  government. 

Reichart  v.  Felps,  (1867)  6  WaU.  (U.  S.)  166. 


4.  Postal  Conventions  with  Foreign  Countries. —  From  the  foundation  of  the 
government  to  the  present  day,  the  Constitution  has  been  interpreted  to  mean 
that  the  power  vested  in  the  President  to  make  treaties,  with  the  concurrence  of 
two-thirds  of  the  Senate,  does  not  exclude  the  right  of  Congress  to  vest  in  the 
postmaster-general  power  to  conclude  conventions  with  foreign  governments 
for  the  cheaper,  safer,  and  more  convenient  carriage  of  foreign  mails.  The 
existence  of  such  a  power  in  Congress  may,  perhaps,  be  worked  out  from  the 
authority  given  to  that  body  in  the  seventh  clause  of  section  8,  Article  I.,  of 
the  Constitution,  to  establish  post-offices  and  postrroads.  This  has  always  been 
construed  to  mean  the  power  to  organize  and  carry  on  the  post-office  department. 

Postal  Conventions  with  Foreign  Countries,  (1890)  19  Op.  Atty.-Gen.  520. 

IV.  AuTHOBiTT  07  Otheb  Pabtt  TO  Eatift  Tbeatt.  —  A  court  is  not  author- 
ized to  inquire  and  decide  whether  the  person  who  ratified  the  treaty  on  behalf 
of  a  foreign  nation  had  the  power,  by  its  constitution  and  laws,  to  make  the 
engagements  into  which  he  entered. 

Doet7.  Braden,  (1853)  16  How.  (U.  S.)    657. 

▼.  Tbeatt  IinrBSS  to  Suooessobb  or  Soyebeiov.  —  A  treaty  with  a  sovereign 
as  such  inures  to  his  successors  in  the  government  of  the  country. 

The  Sapphire,  (1870)   11  Wall.  (U.  8.)  168. 

VI.  Time  Tbeaty  Takes  Efteot.  —  A  treaty  is  to  be  regarded  as  taking 
effect  from  its  date,  unless  a  different  period  is  fixed  by  the  contracting  parties, 
or  must  be  adopted  in  order  to  fulfil  their  manifest  intention.  It  must  neces- 
sarily be,  in  effect,  a  question  of  intention,  and  the  public  law,  the  same  as 
municipal,  implies  the  intention  of  the  parties  to  be,  when  not  defined  by 
themselves,  that  these  contracts  shall  have  effect  from  the  time  of  their  execution. 


\n  re  Metzger.   (1847)   5  fT,  Y.  Leg.  Obs.  83,  17  Fed,  Cas.  No.  9,5U, 
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Vn.  SVSPEVBIOV  07  TBEATIE8  BY  Wab.  —  Treaties  stipulating  for  permanent 
rights  and  general  arrangements,  and  professing  to  aim  at  perpetuity  and  to 
deal  with  the  case  of  war  as  well  as  of  peace,  do  not  cease  on  the  recurrence  of 
war,  but  are,  at  most,  only  suspended  while  it  lasts;  and  unless  they  are 
waived  by  the  parties,  or  new  and  repugnant  stipulations  are  made,  they 
revive  in  their  operation  at  the  return  of  peace. 

Society,  etc.,  v.  New  Haven,  (1S23)  8  Wheat.  (U.  S.)  494. 


Vm.    TSMPORABT  COVYEVTIOH  BSBPEOTINO  BOUNDABT. 


A  convention  entered  into  between  the 
United  States  and  Great  Britain  as  to  the 
boundary  line  between  the  United  States  and 
the  British  possessions  adjoining  the  Terri- 
tory of  Washington,  was  not  a  treaty  within 
the  meaning  of  the  Constitution,  and,  as  a 
treaty,  the  supreme  law  of  the  land,  con- 
clusive on  the  court,  but  was  a  provisional 
arrangement  rendered  necessary  by  national 


differences  involving  the  faith  of  the  nation 
and  entitled  to  the  respect  of  the  court.  The 
power  to  make  and  enforce  such  a  temporary 
convention  respecting  its  own  territory  is  a 
necessary  incident  to  every  national  govern- 
ment and  inheres  where  the  executive  power 
U  vested.  Watts  v.  U.  S.,  (1870)  1  Wash. 
Ter.  294. 
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^  The  President  *'*''*'  shall  nominate,  and  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  appoint  ambassadors,  other  public  ministers  and  consuls, 
judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law:  but  the  Congress  may  by  law  vest  the  appointment  of 
such  inferior  officers,  as  they  think  proper,  in  the  President  alone,  in  the 
.   courts  of  law,  or  in  the  heads  of  departments." 

I.  "  By  and  with  the  Advice  and  Consent  of  the  Senate,"  37. 

1.  In  Genera/,  37. 

2.  To  Fill  Vacancy  Created  by  Dismissal  by  President^  37. 

3.  Restoration  of  Dismissed  Officer,  37. 

4.  Restoration  After  Acceptance  of  Resigtiation,  37. 

5.  Poiuer  of  Senate  Limited  to  Affirmation  or  Rejection,  37. 

6.  Upon  Increase  of  Duties  of  the  Office,  37. 

7.  Appointments  by  President  Confirmed  by  Statute,  38. 

8.  Ineligible  at  Time  of  Nomination  and  Confirmation,  38. 

IL  Ambassadors,  Public  Ministers,  and  Consuls,  38. 

III.  Who  Are  Officers  of  the  United  States,  39. 

1.  In  General,  39. 

2.  Who  Are  *'  Inferior  "  Officers,  39. 

3.  Master  in  Chancery^  40. 

4.  Chaplain  of  Army  HospitaU  40. 

5.  Pension  Surgeon,  40.  • 

6.  Cashier  of  the  Mint,  40. 

7.  Customs  Merchant  Appraiser,  40. 

8.  Customs  Clerk,  40. 

9.  Assistant  Assessor,  40. 

10.  Special  Agent  of  General  Land  Office,  40. 

11.  Letter  Carrier,  41. 

12.  State  Officer  Issuing  Federal  Process,  41. 

IV.  ''  Appointments  Not  Herein  Otherwise  Provided  For,"  41. 
V.  Power  of  Congress.  41. 

1.  To  Control  Appointment  of  Constitutional  Officers,  41. 

2.  Non-constitutional  Offices  to  Be  Established  by  Law,  42. 

3.  Power  to  Prescribe  Qualifications  and  Conditions,  42. 

a.  Appointee  to  Comply  with  Conditions  Prescribed  by  Statute,  42. 

b.  Establishing  Civil  Service  Commission,  42. 

4.  To  Vest  Appointments  ^^  in  the  Heads  of  Departments,"  43. 

5.  To  Vest  Appointments  **  in  the  Courts  of  Law^'  43. 

6.  Selection  of  Appointing  Power  in  Discretion  of  Congress^  43. 

7.  Poiver  to  Make  Appointments,  44. 

VI.  No  Appointment  Without  Commission,  44. 
VII.  Antedating  Appointments,  44. 
VIII.  Courts  Have  No  Supervising  Power,  45. 
IX.  No  Vested  Interest  in  an  Office,  45. 
X.  Power  of  Removal,  45. 

1.  Power  of  President  to  Remove,  45. 

2.  As  Incident  to  the  Power  of  Appointment,  46. 

3.  Ejfected  by  Appointment  of  Another,  47. 

4.  Removal  of  Inferior  Officers,  47. 
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I  "  Bt  and  with  the  Advice  and  Consent  of  the  Senate  "  —  1.  In  General. 

—  The  appointment  of  all  officers  of  the  United  States  belongs  to  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  where  an  appointment  thereof 
is  not  otherwise  provided  for  in  the  Constitution  itself  or  by  legislative 
enactment. 

Assistant  Collector  at  New  York,   (1886)    18  Op.  Atty.-Gen.  98.     See  also  Appointments 
in  Treasury  Department,  (1875)   15  Op.  Atty.-Gen.  3. 

2.  To  Fill  Vacancy  Created  by  Dismisaal  by  President. —  X^e  dismissal  of  an 
officer  of  the  army  by  the  President  creates  a  vacancy  which  can  be  filled  only 
by  a  new  and  original  appointment,  to  which,  by  the  Constitution,  the  advice 
and  consent  of  the  Senate  are  necessary;  unless  the  vacancy  occurs  in  the 
recess  of  that  body,  in  which  case  the  President  can  grant  a  commission  to 
expire  at  the  end  of  its  next  succeeding  session. 

U.  S.  V.  Corson,  (1885)   114  U.  S.  619. 

3.  Bestoration  df  Dismissed  Officer. —  An  officer  once  entirely  severed  from  the 
army  by  the  constitutional  action  of  the  President,  and  more  particularly  if 
the  place  has  been  filled  by  a  new  appointment  confirmed  by  the  Senate,  cannot 
afterwards  be  restored  to  his  former  position  by  any  action  of  the  President 
alone. 


Montgomery  ».  U.  S.,  (1884)  19  Ct.  CI.  375. 
See  also  Bennett  v.  U.  S.,  (1884)  19  Ct.  CI. 
379:  Palen  r.  U.  S.,  (1884)  19  Ct.  CI.  389; 
Vanderslice  r.  U.  S.,  (1884)  19  Ct.  CI.  481. 
See  also  Corson's  Case,  (1881)  17  Ct.  CI.  344. 

The  power  to  restore  an  officer  by  appoint- 
ment  and  commission  to  lost  rank  in  the 
anny  or  na\'y  is  one  plainly  within  the  com- 
petency and  discretion  of  the  President,  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate. Navy  Efficiency  Act,  (1856)  8  Op. 
Atty.-Gen.  223. 


A  sentence  and  dismissal  from  service  ap- 
proved by  the  President  cannot  be  annulled. 
—  The  officer  dismissed  can  be  restored  only 
by  a  new  nomination  by  the  President,  con- 
firmation by  the  Senate  and  all  the  requisites 
to  constitute  an  original  appointment  to 
office.  Sentences  of  Courts  Martial,  (1843) 
4  Op.  Atty.-Gen.  274. 

Where  the  President  is  authorized  by  law 
to  reinstate  a  discharged  army  officer,  he 
may  do  so  without  the  advice  and  consent  of 
the  Senate.  Collinses  Case,  (1879)  15  Ct. 
CI.  22,  reaffirming   (1878)    14  Ct.  CI.  568. 


4.  Bestoration  After  Acceptance  of  Besignation.  —  When  a  resignation  has 
been  accepted,  the  officer  ceases  to  hold  the  office,  and  nothing  can  reinstate  him 
short  of  a  new  nomination  and  confirmation,  when  the  office  is  one  of  the  kind 
to  which  a  nomination  and  confirmation  by  the  Senate  are  necessary. 

Mimmack  v.  U.  S.,  (1878)   97  U.  S.  437. 

5.  Power  of  Senate  Limited  to  Affirmation  or  Bejection.  —  The  Senate  cannot 
originate  an  appointment.  Its  constitutional  action  is  confined  to  the  simple 
affirmation  or  rejection  of  the  President's  nominations,  and  such  nominations 
fail  whenever  it  rejects  them.  The  Senate  may  suggest  conditions  and  limita- 
tions to  the  President,  but  it  cannot  vary  those  submitted  by  him,  for  no  appoint- 
ment can  be  made  except  on  his  nomination,  agreed  to  without  qualification  or 
alteration. 

Power  of  Senate  Respecting  Nominations  to  Office,  (1837)  3  Op.  Atty.-Gen.  188. 

6.  Upon  Increase  of  Duties  of  the  Office.  —  When  additional  duties  are  de- 
volved upon  officers  by  an  Act  of  Congi-ess  germane  to  the  offices  already  held 
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by  them,  it  is  not  necessary  that  they  should  be  again  appointed  by  the  Presi- 
dent and  confirmed  by  the  Senate.  Congress  may  increase  the  ix)wer  and 
duties  of  an  existing  office  without  thereby  rendering  it  necessary  tliat  the 
incumbent  should  be  again  nominated  and  appointed. 

Shoemaker  t\  U.  S.,  (1893)  147  U.  S.  301. 

< 

7.  Appointment!  by  President  Confirmed  by  Statute. — When  the  President  made 
appointments  before  the  passage  of  any  law  authorizing  them,  and  subsequently 
made  known  the  fact  to  Congress,  and  by  Act  of  Congress  the  appointments 
theretofore  made  were  confirmed,  it  was  not  necessary  that  the  persons  so  ap- 
pointed by  the  President  and  confirmed  by  statute  should  be  again  nominated 
to  the  Senate  for  its  advice  and  consent 

Chaplains  for  Army  HospiUls,  (1863)  10  Op.  Atty.-Gen.  449. 

8.  Ineligible  at  Time  of  nomination  and  Confirmation.  —  The  nomination  and 
confirmation  of  a  person  who  at  the  time  is  ineligible  for  the  office  by  force  of 
Article  I.,  section  6,  cannot  be  made  the  basis  of  his  appointment  to  such  office 
after  such  ineligibility  ceases. 

Appointment  to  Civil  Office,  (1883)    17  Op.  Atty.-Oen.  522. 

n.  AiiBASSABOB^  Public  Mivibteb^  avd  CovBULa — The  President  has 
power  by  the  Constitution  to  appoint  diplomatic  agents  of  the  United  States  of 
any  rank,  at  any  place,  and  at  any  time,  in  his  discretion,  subject  always  to 
the  constitutional  conditions  of  relation  to  the  Senate.  The  power  to  appoint 
diplomatic  agents,  and  to  select  for  employment  any  one  out  of  the  varieties  of 
the  class,  according  to  his  judgment  of  the  public  service,  is  a  constitutional 
function  of  the  President,  not  derived  from  nor  limited  by  Congress,  but 
requiring  only  the  ultimate  concurrence  of  the  Senate. 

Ambassadors  and  Other  Public  Ministers  of 
U.  S.,  (1855)  7  Op.  Atty.-Gen.  186,  wherein 
the  attorney-general  said  that  these  words 
are  descriptive  of  a  class  existing  by  the  law 
of  nations,  and  they  comprehend  all  which 
the  class  comprehends.  Ambassador,  public 
minister^  signifies  all  forms  or  denomina- 
tions of  persons  employable  as  intermediaries 
between  our  own  and  any  other  government. 
Any  such  intermediary,  according  to  the 
wants  of  the  public  service,  may  be  appointed 
and  commissioned  by  the  conjoint  executive 
power  of  the  United  States;   and  the  Presi- 


dent may  negotiate  a  treaty  through  the  in- 
tervention of  a  person  not  commissioned,  or 
intended  to  be  commissioned,  on  a  nomination 
to  the  Senate. 

Consuls  are  officers  created  by  the  Consti- 
tution and  the  laws  of  nations,  not  by  Acts 
of  Congress,  and  it  belongs  exclusively  to  the 
President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  consular  officers 
to  such  places  as  he  and  they  deem  to  be 
meet.  Appointment  of  Consuls,  (1855)  7 
Op.  Atty.-Gen.  242. 


Appointnent  of  Inferior  Costnlar  Offloers.  —  The  claim  that  Congress  is  without 
power  to  vest  in  the  President  the  appointment  of  a  subordinate  officer  called 
a  vice-consul,  to  be  charged  with  the  duty  of  temporarily  performing  the  func- 
tions of  the  consular  office,  disregards  both  the  letter  and  spirit  of  the  Con- 
stitution. Although  Article  IT.,  section  2,  of  the  Constitution,  requires  consuls 
to  be  appointed  by  the  President  "  by  and  with  the  advice  and  consent  of  the 
Senate,"  the  word  "  consul "  therein  does  not  embrace  a  subordinate  and 
temporary  officer  like  that  of  vice-consul  as  defined  in  the  statute.  The  appoint- 
ment of  such  an  officer  is  within  the  grant  of  power  expressed  in  the  same 
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section,  saying,  "  but  the  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers,  as  they  think  proper,  in  the  President  alone,  in  the  courts  of 
law,  or  in  the  heads  of  departments." 

U.  S.  V,  Eaton,   (1898)   169  U.  S.  343. 

Congress  may  by  law  vest  the  appointment 
of  inferior  consular  officers  in  the  President 
alone  or  in  the  secretary  of  state.  Appoint- 
ment of  Consuls,  (1855)  7  Op.  Atty.-Gen. 
242. 


In  the  absence  of  a  statute  prescribing  the 
sppointment  of  vice-consuls,  they  can  only  be 
appointed  with  the  advice  and  consent  of  the 
Senate.     Dainese's  Case,  (1879)  15  Ct.  CI.  64. 


m.  Who  Abe  Officebb  or  the  XTnited  States  —  1.  In  General  —  Unless  a 
person  in  the  service  of  the  government  holds  his  place  by  virtue  of  an  appoint- 
ment by  the  President,  or  of  one  of  the  courts  of  justice  or  heads  of  departments 
authorized  by  law  to  make  such  an  appointment,  he  is  not,  strictly  speaking, 
an  officer  of  the  United  States. 


U.  S.  r.  Mouat,  (1888)  124  U.  S.  307.  See 
also  U.  S.  V.  Smith,  (1888)   124  U.  S.  632. 

There  is  no  doubt  but  that  all  persons  thus 
appointed  are  officers  of  the  United  States  of 
the  highest  and  most  pronounced  type,  but 
other  persons  in  the  employment  of  the  gov- 
ernment and  not  so  appointed  are,  by  statutes 
and  departmental  regulations,  in  some  cases 


called  and  recognized  as  also  officers.  .The 
word  is  frequently  used  in  a  broader  sense 
than  the  technical  one  fixed  by  the  consti- 
tutional method  of  appointment,  and  that 
use  of  it  is  occasionally  found  in  statutes,  in 
opinions  of  the  Supreme  and  other  courts, 
and  in  the  regulations  and  orders  of  the  navy 
department.  Hendee  x>.  U.  S.,  ( 1887 )  22  Ct. 
CI.  140. 


An  Qfiee  If  a  Publio  sution,  or  employment,  conferred  by  the  appointment  of 
government.  The  term  embraces  the  ideas  of  tenure,  duration,  emolument, 
and  duties. 

to  his  station,  without  any  contract  defining 
them,  if  those  duties  continue,  though  the 
person  be  chansed,  it  seems  very  difficult  to 
distinguish  such  a  charge  or  employment 
from  an  office,  or  the  person  who  performs 
the  duties  from  an  officer.  U.  S.  r.  Maurice, 
(1823)  2  Brock.  (U.  S.)  96,  26  Fed.  Cas.  No. 
15,747. 


U.  S.  c.  HartwcU,  (1867)  6  Wall.  (U.  S.) 
393. 

If  a  duty  be  a  continuing  one,  which  is 
defined  by  rules  prescribed  by  the  govern- 
ment, and  not  by  contract,  which  an  indi- 
vidual is  appointed  by  government  to  per- 
form, who  enters  on  the  duties  appertaining 


S.  Who  Are  "Inferior"  Offloeri. —  The  word  "inferior"  is  not  used  in  the 
sense  of  petty  or  unimportant,  but  means  subordinate  or  inferior  to  those 
officers  in  whom,  respectively,  the  power  of  appointment  may  be  vested. 


Collins's  Case,  (1878)  14  Ct.  CI.  669,  where 
the  court  said :     "  It  would  be  impossible  to 
define,  except  arbitrarily,  the  meaning  of  the 
words  '  inferior  officers,'  in  their  application 
to  officers  of  the  different  branches  of  the  pub- 
lic service  who  have  no  official   relation   to 
each  other,  and  it  would  not  be  easy  to  sepa- 
rate all  the  officers  of  the  government  into 
two    classes    and    draw    a    satisfactory    line 
which  would  divide  the  inferior,  in  the  sense 
in  which   it  is   claimed  that  word   is  used, 
from  those  of  the  higher  class,  nor  is  it  neces- 
saiv  to  attempt  to  do  either.    In  our  opinion, 
the'  words   as   used   in  connection   with   the 
other  language  of  the  same  clause  have   a 
plain,     definite,     and     intelligible    meaning, 
capable  of  unmistakable  application  to  effect 
the  purposes  of  that  provision  of  the  Consti- 
tution.   Having  specified  certain  officers,  min- 
if^ters,   consuls,    and   judges  of   the   Supreme 
Court  who  9hall  be  nominated  by  the  Presi- 


dent and  appointed  by  and  with  the  advice 
and  consent  of  the  Senate  in  all  cases,  the 
Constitution  leaves  it  to  Congress  to  vest  in 
the  President  alone,  the  courts  of  law,  or  the 
heads  of  departments  the  appointment  of  an-y 
officer  inferior  or  subordinate  to  them-  re- 
spectively, whenever  Congress  thinks  proper 
so  to  do.  Thus  it  may  authorize  the  Presi- 
dent or  the  head  of  the  war  department  to 
appoint  an  army  officer,  because  the  officer  to 
be  appointed  is  inferior  to  the  one  thus  vested 
with  the  appointing  power.  The  word  *  in- 
ferior '  is  not  here  used  in  that  vague,  indefi- 
nite, and  quite  inaccurate  sense  which  has 
been  suggested  —  the  sense  of  petty  or  unim- 
portant ;  but  it  means  subordinate  or  inferior 
to  those  officers  in  whom  respectively  the 
power  of  appointment  may  be  vested  —  the 
President,  the  courts  of  law,  and  the  heads  of 
departments." 
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3.  Master  in  Chancery.  —  A  master  in  chancery  is  an  officer  of  the  United 

States. 

Northwestern  Mut.  L.  Ins.  Co.  r.  Quinn,  (1896)  69  Fed.  Rep.  462;  Thomas  v.  C5hicago,  etc., 
R.  Co.,  (1889)  37  Fed.  Rep.  648. 

4.  Chaplain  of  Army  Hospital.  —  Chaplains  of  army  hospitals  are  inferior 
officers. 

Chaplains  for  Army  Hospitals,   (1863)    10  Op.  Atty.-Gen.  449. 

5.  Pension  Surgeon.  —  A  surgeon  appointed  by  the  oommissioner  of  pensions 
under  section  4777,  R.  S.,  to  make  the  periodical  examinations  of  pensioners, 
and  to  examine  applicants  for  pensions,  is  not  an  officer  within  the  meaning  of 
this  clause.  The  duties  are  not  continuing  and  permanent,  but  are  occasional 
and  intermittent.  The  surgeon  is  only  to  act  when  called  on  by  the  commis- 
sioner of  pensions  in  some  special  case,  as  when  some  pensioner  or  claimant 
presents  himself  for  examination. 

U.  S.  17.  Germaine,  (1878)  99  U.  S.  612. 

6.  Cashier  of  the  Mint.  —  A  cashier  of  the  mint  appointed  by  the  superin- 
tendent of  the  mint,  under  section  3504,  R.  S.,  was  held  not  to  be  an  officer 
of  the  United  States  under  the  provisions  of  the  Constitution,  and  therefore 
not  one  of  the  persons  under  whose  control  or  in  whose  custody  money  or 
bullion  may  be  placed  under  the  provisions  of  section  3506. 

U.  S.  r.  Cole,  (1904)   130  Fed.  Rep.  614. 

7.  Customs  Merchant  Appraiser. —  A  merchant  appraiser  selected  in  accord- 
ance with  tlie  provisions  of  a  customs  Act  and  treasury  regulations  adopted 
thereunder,  upon  the  request  of  an  importer  for  a  reappraisal,  is  not  an  officer 
of  the  United  States  required  to  be  appointed  by  the  President,  or  a  court  of 
law,  or  the  head  of  a  department.  He  is  selected  as  an  expert  for  the  special 
case,  and  his  position  is  without  tenure,  duration,  continuing  emolument,  or 
continuous  duties,  and  therefore  he  is  not  an  officer  within  the  meaning  of  the 
Constitution. 

AufTmordt  r.  Hedden,  (1890)  1.37  U.  S.  .326. 

8.  Customs  Clerk.  —  Clerks  appointed  by  a  collector  of  customs,  to  a  number 
limited  by  the  secretary  of  the  treasury,  the  appointment  not  requiring  the 
approval  of  the  secretary,  are  not  officers  of  the  United  States  in  the  sense  of 
the  (Constitution. 

U.  S.  r.  Smith,  (1888)  124  U.  S.  532. 

9.  Assistant  Assessor.  —  An  Act  of  Congress  providing  for  the  appointment  of 
assistant  assessors  of  internal  revenue  by  assessors  is  unconstitutional,  as  such 
persons  are  officers. 

Appointment  of  Assistant  Assessors  of  Internal  Revenue,  (1866)  11  Op.  Atty.-Gen.  213. 

10.  Special  Agent  of  General  Land  Office.  —  The  position  of  special  agent  of 

the  general  land  office  has  not  been  made  an  office  so  as  to  constitute  the 
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incumbent  an  officer  of  the  government  within  the  meaning  of  the  Constitution, 
but  is  a  mere  agency  or  employment. 

U.  S.  V.  Schlierholz,    (1904)    133   Fed.   Rep.  333. 

11.  Letter  Carrier.  —  Letter  carriers  appointed  by  the  postmaster-general 
under  authority  of  Acts  of  Congress,  practically  during  good  behavior,  who  are 
sworn  and  give  bond  for  the  faithful  performance  of  their  duties,  are  paid  from 
moneys  appropriated  for  the  purpose  by  Congress  with  salaries  fixed  by  law, 
and  have  regularly  prescribed  services  to  perform,  are  officers  of  the  United 
States. 

U.  S.  r.  McCrory,   (C.  C.  A.  1899)   91  Fed.  Rep.  296. 

12.  State  Officer  Issuing  Federal  Process. —  Section  33  of  the  Judiciary  Act  of  ' 
1789,  which  empowered  justices  of  the  peace  and  other  officers  therein  named 
to  arrest  and  commit,  or  bail,  as  the  case  may  require,  persons  charged  with  a 
violation  of  the  criminal  law  of  the  United  States,  does  not  make  such  persons 
federal  officers  within  the  meaning  of  this  clause. 

Ex  p.  Gist,  (1855)  26  Ala.  156. 

IV.  "  Appointments  Not   Hebein    Othebwise   Pbovided    fob."  —  When 

Congress  creates  inferior  offices  and  omits  to  provide  for  appointments  to  them, 

or  provides  in  an  unconstitutional  way  for  such  appointments,  the  officers  are 

within  the  meaning  of  the  Constitution  "  officers  of  the  United  States  whose 

appointments  are  not  "  therein  "  otherwise  provided  for,"  and  the  power  of 

appointing  such  officers  devolves  on  the  President. 

Commissioner  appointed  pursuant  to  treaty. 
—  A  commissioner  appointed  under  the  con- 
vention of  Feb.  8,  1896,  concerning  claims 
growing  out  of  seizures  of  vessels  in  Behring 
Sea,  is  not  an  incumbent  of  an  office  ostab-^ 
lished  by  law  in  the  sense  of  the  Constitution, 
neither  is  he  within  the  clause  "  ambassadors, 
other  public  ministers  and  consuls."  The 
commissioner  ship  is  an  office  or  employment 
emanating  from  the  general  treaty-making 
power  and  created  by  it  in  Great  Britain,  and 
is  not  governed  by  the  statute  providing  that 
"  no  person  who  holds  an  office  the  salary 
or  annual  compensation  attached  to  which 
amounts  to  the  sum  of  two  thousand  five  hun- 
dred dollars  shall  be  a])pointed  to  or  hold  any 
other  office  to  which  compensation  is  attached 
unless  specially  heretofore  or  hereafter  spe- 
cially authorized  thereto  by  law."  Office  — 
Compensation,  (1898)  22  Op.  Atty.-Gen.  184. 


Appointment  of  Assistant  Assessors  of  In- 
ternal Revenue,  (1865)  11  Op.  Atty.-Gen. 
213. 

When  a  statute  does  not  specify  how  an 
officer  is  to  be  appointed,  it  must  be  by  the 
Presid€*nt,  by  and  with  tne  advice  and  con- 
8f  nt  of  the  Senate.  Civil  Service  Commis- 
bion  —  Chief  Examiner,  (1886)  18  Op.  Atty.- 
Gen.  409.  See  also  Civil-Service  Bill,  (1883) 
17  Op.  Atty.-Gen.  504 ;  Appointment  of  As- 
sistant Secretary  of  State,  (1853)  6  Op. 
Atty.-Gen.  1. 

The  appointment  of  the  register  of  wills 
for  the  District  of  Columbia  is  with  the 
President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  there  being  no  other  pro- 
vision by  law  for  his  appointment.  Register 
of  Wills  for  District  of  Columbia,  (1871)  13 
Op.  Atty.-Gen.  410. 


V.  PowEB  OF  Congress —  1.  To  Control  Appointment  of  Constitutional  Officers. 

—  The  power  to  appoint  diplomatic  agents  of  any  rank  or  title  at  any  time  or 
place  is  vested  in  the  executive  alone  by  the  Constitution.  Upon  the  exercise 
of  this  power  Congress  can  place  no  limitation.  But  the  power  to  provide  for 
the  compensation  of  diplomatic  officers  is  vested  in  the  legislative  branch  alone, 
and  it  may  fix  or  limit  the  amount. 

Foote  V.  U.  S.,  (1888)  23  Ct.  CI.  443.  President  shall  appoint  no  other  than  citi- 

zens of  the  United  States,  who  are  residents 
Control  of  appropriations  for  salaries.  —  A      thereof,  or  abroad  in  the  employment  of  the 
provision  in  an  Act  of  Congress,  that  "  the      government    at   the   time   of    their    appoint- 
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ment,"  like  other  statutory*  provisions  as- 
suming to  control  the  executive  in  the  matter 
of  appointing  diplomatic  officers,  must  be 
deemed  directory  or  recommendatory  only, ' 
and  not  mandatory.  "  :..he  limit  of  the  range 
of  selection  for  the  appointment  of  constitu- 
tional officers  depends  on  the  Constitution. 
Congress  may  refuse  to  make  appropriations 
to  pay  a  person  unless  appointed  from  this 
or  that  category,  but  the  President  may,  in 
my  judgment,  employ  him,  if  the  public  in- 
terest requires  it,  whether  he  be  a  citizen  or 
not,  and  whether  or  not  at  the  time  of  ap- 
pointment he  be  actually  within  the  United 
States."  Ambassadors  and  Other  Public  Min- 
isters of  U.  S.,  (1865)   7  Op.  Atty.-Gen.  215. 

"  It  has  been  claimed  by  the  executive,  in 
accordance  with  the  opinion  of  Attorney- 
General  Cushing,  that  by  the  Constitution  to 
the  executive  alone  is  granted  the  power  to 
appoint  diplomatic  agents  of  any  rank  or 
title,  at  any  time,  and  at  any  place,  and  upon 
the  exercise  of  this  power  Congress  can  place 
no  extension  or  limitation,  by  undertaking 
either  to  create,  abolish,  or  change  the  char- 
acter, title,  or  rank  of  officers.  On  the  other 
hand,  to  the  legislative  branch  of  the  govern- 


ment alone  is  granted  the  power  to  provide 
for  the  compensation  of  those  as  well  as  of 
all  other  public  officers,  and  this  it  may  do 
in  such  manner  as  it  deems  best,  or  may 
withhold  all  compensation  whenever  it  sees 
fit  to  do  so.  During  the  whole  of  the  admin- 
istration of  President  Jefferson,  and  part  of 
the  terms  of  other  early  Presidents,  Congress 
annually  appropriated  a  sum  in  gross  '  for 
the  expenses  of  intercourse  with  foreign 
nations,*  leaving  it  to  the  executive  to  llx 
the  salaries  of  its  several  appointees.  In 
some  cases  appropriations  have  been  made 
for  particular  officers  not  to  exceed  the  sums 
named,  still  leaving  to  the  executive  a  discre- 
tion to  determine  the  amounts  to  be  paid. 
(7  Op.  Atty.-Gen.  186.)  When  Congress,  by 
inadvertence  or  otherwise,  has  used  lang^uage 
in  legislative  enactments  which  appeared  to 
encroach  upon  the  constitutional  prerogative 
claimed  by  the  executive  in  the  establishment 
of  diplomatic  agents  abroad,  it  has,  once  at 
least,  been  met  with  dignified  expressions  of 
exception  or  protest,  while  the  wishes  of  Con- 
gress, even  thus  expressed,  have  generally, 
perhaps  always,  been  adopted  and  followed." 
Byers  v.  U.  S.,  (1887)  22  Ct.  CI.  63. 


S.  Hon-oonstitutional  Offices  to  Be  Ertabliahed  by  Law. —  From  this  section 
the  Constitution  must  be  understood  to  declare  that  all  offices  of  the  United 
States,  except  in  cases  where  the  Constitution  itself  may  otherwise  provide, 
shall  be  established  by  law. 

U.  S.  V,  Maurice,  (1823)  2  Brock.  (U.  S.)  96,  26  Fed.  Gas.  No.  15,747. 


5.  Power  to  Preioribe  Qnalifloations  and  Conditions —  a.  AppoINTI^s  to  Com- 
ply WITH  Conditions  Prescribed  by  Statute.  —  When  a  person  has  been 

•nominated  to  an  office  by  the  President  and  confirmed  by  the  Senate,  and  his 
commission  has  been  signed  by  the  President,  and  the  seal  of  the  United  States 
affixed  thereto,  his  appointment  to  that  office  is  complete.  Congress  may  pro- 
vide that  certain  acts  shall  be  done  by  the  appointee  before  he  shall  enter  on 
the  possession  of  the  office  under  his  appointment.  These  acts  then  become 
conditions  precedent  to  the  complete  investiture  of  the  office;  but  they  are  to 
be  performed  by  the  appointee,  not  by  the  executive;  all  that  the  executive 
can  do  to  invest  the  person  with  his  office  has  been  completed  when  the  com- 
mission has  been  signed  and  sealed;  and  when  the  person  has  performed  the 
required  conditions  his  title  to  enter  on  the  possession  of  the  office  is  also 
complete. 

U.  S.  17.  Le  Baron,  (1866)  19  How.  (U.  S.)  78. 

6.  Establishing  Civil  Service  Commission.  —  Though  the  appointing 
power  alone  can  designate  an  individual  for  an  office,  either  Congress,  by  direct 
legislation,  or  the  President,  by  authority  derived  by  Congress,  can  prescribe 
qualifications,  and  require  that  the  designation  shall  be  made  out  of  a  class  of 
persons  ascertained  by  proper  tests  to  have  those  qualifications ;  and  it  is  not 
necessary  that  the  judges  in  the  tests  should  be  chosen  by  the  appointing  power. 
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Civil-Service  Commission,  (1871)  13  Op. 
Ally  .-Gen.  524,  wherein  the  attorney -general 
said  that  Congress  has  the  right  to  prescribe 
qualifications  of  persons  to  be  appointed  to 
offices,  but  the  right  '*  is  limited  by  the  neces- 
sity of  leaving  scope  for  the  judgment  and 
will  of  the  person  or  body  in  whom  the  Con- 
stitution vests  the  power  of  appointment. 
The  parts  of  the  Constitution  which  confer 
this  power  are  as  valid  as  those  parts  from 
which  (^'Ongress  derives  the  power  to  create 
offices,  and  one  part  should  not  be  sacrificed 
to  the  other.  An  office  cannot  be  created  ex- 
cept under  the  condition  that  it  shall  be  filled 
according  to  the  constitutional  rule;  ''  and 
that  Congress  ^ay  prescribe  qualifications  for 
office.    It  can  require  that  officers  shall  be  of 


American  citizenship  or  of  a  certain  age,  that 
judges  Shall  be  of  the  legal  profession  and 
of  a  certain  standing  in  the  profession,  and 
still  leave  room  to  the  appointing  power  for 
the  exercise  of  its  own  judgment  and  will; 
and  to  require  that  the  selection  shall  be 
made  from  persons  found  by  an  examining 
board  to  be  qualified  in  such  particulars  as 
diligence,  scholarship,  integrity,  good  man- 
ners, and  attachment  to  the  government, 
would  not  impose  an  unconstitutional  limita- 
tion on  the  appointing  power.  That  power 
would  still  have  a  reasonable  scope  for  its 
own  judgment  and  will. 

Acts  of  Congress  establishing  the  Civil 
Service  Commission  are  valid.  Matter  of 
Miller,  (1887)  5  Mackey  ^D.  C.)  612. 


4  To  Vest  Appointments  "  in  the  Heads  of  Departments."  —  This  clause  is  to  he 
found  in  the  article  relating  to  the  executive,  and  the  word  "  departments  "  has 
reference  to  the  subdivision  of  the  power  of  the  executive  into  departments, 
for  the  more  convenient  exercise  of  that  power.  The  association  of  the  words 
"  heads  of  departments  "  with  the  President  and  the  courts  of  law  strongly 
implies  that  something  different  is  meant  from  the  inferior  commissioners  and 
bureau  officers,  who  are  themselves  the  mere  aids  and  subordinates  of  the  heads 
of  the  departments.  Such,  also,  has  been  the  practice,  for  it  is  very  well  under- 
stood that  the  appointments  of  the  thousands  of  clerks  in  the  departments  of 
the  treasury,  interior,  and  the  others,  are  made  by  the  heads  of  those  depart- 
ments, and  not  by  the  heads  of  the  bureaus  of  those  departments. 

presumed  to  be  made  with  the  concurrence  or 
approval  of  the  secretary  of  the  treasury,  and 
are  made  by  the  head  of  the  department, 
within  the  meaning  of  the  Constitution. 
Price  r.  Abbott,  (1883)  17  Fed.  Rep.  507. 


U.  S.  r.  Germaine,  (1878)   99  U.  S.  511. 

Appointment  with  approbation  of  head  of 
department.  —  One  appointed  under  an  Act  of 
Congress  authorizing  an  assistant  treasurer, 
with  the  approbation  of  the  secretary  of  the 
treasury,  to  appoint  a  specified  number  of 
clerks,  is  appointed  by  the  head  of  a  depart- 
ment within  the  constitutional  provision. 
U.  S.  r.  Hartwell,  (1867)  6  WaU.  (U.  S.) 
393. 

The  commissioner  of  pensions  is  not  the 
head  of  a  department  within  i^he  meaning  of 
the  Constitution.  U.  S.  v.  Grermaine,  (1878) 
90  U.  S.  511. 

Appointments  made  by  the  comptroller  of 
th;  cnnency,  of  receivers  of  national  banks, 
as  provided  by  Acts  of  Congress,  are  to  be 


A  receiver  of  a  national  bank  appointed  by 
the  Comptroller  of  the  currency,  who  is  the 
chief  omcer  of  a  bureau  of  the  treasury  de- 
partment charged  with  the  execution  of  all 
laws  passed  by  Congress  relating  to  the  regu- 
lation and  the  issue  of  a  national  currency 
secured  by  United  States  bonds,  is  appointed 
by  the  head  of  a  department  within  the  mean- 
ing of  the  Constitution,  as  the  comptroller 
performs  this,  as  well  as  all  other  duties, 
under  the  general  direction  of  the  secretary 
of  the  treasury.  Frelinghuysen  v.  Baldwin, 
( 1882 )  12  Fed.  Rep.  396. 


5.  To  Vert  Appointments  "in  the  Conrts  of  Law." —  Congress  had  the  right  to 
invest  the  District  or  Circuit  Courts  with  the  power  of  appointing  com- 
missioners. 


Rice  r.  Ames,  (1901)   180  U.  S.  378. 

Commissioners  exercising  quasi-judicial 
power.  —  The  Act  of  Congress  of  March  2, 
1867,  entitled  "  An  Act  supplementary  to  the 
several  Acts  of  Congress,  abolishing  impris- 
onment for  debt/'  was  held  not  to  be  uncon- 
stitutional as  giving  jurisdiction  of  proceed- 


ings under  the  statute  to  a  commissioner  ap- 
pointed by  a  Circuit  Court,  and  so  conferring 
the  judicial  power  of  the  United  States  upon 
an  oflScer  not  appointed  by  the  President  with 
the  consent  of  the  Senate.  Russell  t?.  Thomas, 
(1874)  10  Phila.  (Pa.)  239,  31  Leg.  Int. 
(Pa.)   189,  21  Fed.  Cas.  No.  i2,162. 


6.  Selection  of  Appointing  Power  in  Discretion  of  Congress.  —  It  is  no  doubt 

usual  and  proper  to  vest  the  appointment  of  inferior  officers  in  that  department 
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of  govcTiiiiK'iit,  oxecutivo  or  judicial,  or  in  that  particular  executive  department, 
to  which  the  duties  of  such  officers  appertain,  but  there  is  no  absolute  require- 
ment to  this  etfect  in  the  Constitution.  As  the  Constitution  states,  the  selection 
of  the  appointing  power,  as  between  the  functionaries  named,  is  a  matter  resting 


in  the  discretion  of  C  ongress. 

Ex  p.  Siebold,  (1879)    100  U.  S.  397. 

The  appointing  power  here  designated  was 
no  doubt  intended  to  be  exercised  by  the  de- 
partment of  the  government  to  which  the 
officer  to  be  appointed  most  appropriately  be- 
longed. The  appointment  of  clerks  of  court 
properly  belongs  to  tlie  courts  of  law,  and 
that  a  clerk  is  one  of  the  inferior  officers  con- 

7.  Power  to  Make  Appointments. 

Appointments  to  office  can  be  made  only 
by  the  executive  branch  of  the  government  in 
the  manner  provided  by  the  Constitution  and 
not  by  Congressional  enactment.  Wood's 
Case,  15  Ct.  CI.  lol,  in  which  the  court  said: 
'*  By  R.  S.  sec.  1094.  ollicers  on  the  retired 
list  of  the  army  compose  part  of  the  army  of 
the  United  States,  and.  therefore,  no  one  can 
be  upon  that  list  who  is  not  an  officer  ap- 
))()int('d  as  required  by  the  Constitution,  art. 
II.,  sec.  2.  But  being  such  officer,  thus  ap- 
jiointed,  of  any  grade  on  the  active  list,  he 
n.ay  be  retired  with  a  rank  higher  or  lower 
than  that  which  belongs  to  his  office,  whenever 
Congress  sees  fit  so  to  provide.  Congress  can- 
not appoint  him  to  a  new  and  different  office, 
i)ecause  the  Constitution  vests  the  appoint- 
ing power  in  the  President  with  the  advice 


tcmplated  by  the  provision  in  the  Constitu- 
tion cannot  be  questioned.  In  the  exercise  of 
the  power  here  given  Congress  has  declared 
that  the  Supreme  Court  and  the  District 
Courts  shall  have  power  to  appoint  clerks  of 
their  respective  courts,  and  that  the  clerk  for 
each  District  Court  shall  be  clerk  also  of  the 
Circuit  Court  in  such  district.  Ex  p.  Hen- 
nen,   (1839)   13  Pet.  (U.  S.)  258. 


of  the  Senate,  or  in  certain  cases  in  the  Presi- 
dent alone,  the. heads  of  the  executive  depart- 
ments, or  the  courts  of  law;  but  Congress 
may  transfer  him  to  the  retired  list,  and  may 
change  his  rank  and  pay  at  any  time,  without 
coming  in  conflict  with  that  provision  of  the 
Constitution."  Affirmed  (1882)  107  U.  S. 
414. 

An  Act  of  Congress  for  the  condemnation 
of  land  for  public  uses  and  creating  a  com- 
mission of  five  to  select  and  appraise  the 
value  of  the  land,  three  of  w^hom  are  to  be 
appointed  by  the  President,  the  other  two 
being  army  officers  specially  designated  by 
the  Act  itself,  is  not  unconstitutional  because 
of  such  designation.  U.  S.  v.  Cooper,  (1891) 
20  D.  C.  116. 


VL  No  Appointment  Without  Commission.  —  The  appointment  of  an 
officer  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  does 
not  of  itself  confer  the  office.  The  President  has,  notwithstanding,  a  locus 
penitentice,  and  may  withhold  the  commission,  or  the  delivery  of  the  commission 

to  the  officer. 

but  give  full  title  to  his  appointees,  and  in- 
vest them  with  right  to  hold  during  the  of- 
ficial term.  That  he  cannot  do  without  the 
consent  of  the  Senate,  but  such  is  his  power 
over  officers,  that,  after  the  Senate  has  con- 
sented to  his  nomination,  or,  in  common  par- 
lance, has  confirmed  it,  tho  nominee  is  not 
yet  fully  appointed,  or  even  entitled  to  the 
office,  for  it  still  remains  with  the  President 
to  give  him  a  commission  or  to  refuse  it,  as 
he  may  deem  best,  and  without  the  commis- 
sion there  is  no  appointment.  President's 
Power  to  Fill  Vacancies  in  Recess  of  Sen- 
ate, (1806)    12  Op.  Atty.-Gen.  41. 


Adams's  Case,  (1867)  12  Op.  Atty.-Gen. 
30{).  See  also  infra.  May  withhold  com- 
jnission  after  confirmation   by  t^cnate,  p.   54. 

The  power  of  appointment  to  office  is  es- 
sentially an  executive'  function.  It  belongs 
essentially  to  the  executive  department 
rnther  thtin  to  the  legislative  or  judicial.  If 
no  provision  on  the  siibject  had  been  made  by 
the  Constitution,  it  would  h:ive  been  held  ap- 
purtenant to  the  President  as  the  head  of  the 
executive  department,  specially  charged  with 
the  execution  of  the  laws.  Ilenco  his  power 
at  all  times  to  vacate  offices  and  to  fill  vacan- 
cies.    He  can  by  his  own  act   do  everything 


VII.  Antedating  Appointments.  —  Tt  is  not  competent  for  the  President, 
witli  tho  concnrrenco  of  tlic  Senate,  to  make  an  appointment  as  of  a  prior  date, 

with  pay  from  that  date. 

the  Senate  —  by  antedating  the  commission 
or  appointment  of  a  public  officer,  without 
legislative  authority,  cannot  create  a  liability 
on  the  part  of  the  ITnited  States  to  pay  him 
a  salary  for  the  time  he  was  not  in  service; 
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Reappointment  of  Chaplain  Blake,    (1881) 
17  Op.  Atty.-Gen.  97. 

Tlie    executive  —  the    President    alone,    or 
ti.e  President  with  the  advice  and  consent  of 


Art.  II.,  tee.  3. 


CONSTITUTION, 


Appointing^  Power. 


but  Congress,  the  legislative  branch  of  the 
government,  may  by  law  create  such  liability, 
and  may  allow  back  pay  to  any  officer  in 
consideration  of  past  services  or  for  any  other 
cause  which  it  deems  sufficient.  Collins's 
Case,  (1879)  15  Ct.  CI.  34.  See  also  Bennett 
r.  U.  S..  (1884)   19  Ct.  CI.  386. 

Delayed  issuing  commission.  —  Where  the 
President,    following    an   executive    practice 


which  existed  at  the  time,  did  not  issue  a 
commission  to  a  reappointed  officer,  but  spread 
upon  the  records  of  the  war  department  the 
proceedings  of  the  Senate  consenting  to  his 
reappointment,  this  must  be  regarded  as  an 
appointment  to  office,  and  a  commission  sub- 
sequently issued,  as  an  executive  confirma- 
tion of  the  act.  Bennett  t;.  U.  S.,  (1884)  10 
Ct.  CI.  380. 


Vm  COUBTS  Haye  No  SUPEEVISIN0  PoWEE.  —  The  appointment  to  an 
official  position  in  the  government,  even  if  it  be  simply  a  clerical  position,  is 
not  a  mere  ministerial  axjt,  but  one  involving  the  exercise  of  judgment.  The 
appointing  power  must  determine  the  fitness  of  the  applicant  —  whether  or  not 
he  is  the  proper  one  to  discharge  the  duties  of  the  position;  therefore  it  is  one 
of  those  acts  over  which  the  courts  have  no  general  supervising  power. 

Keim  v.  U.  S.,  (1900)   177  U.  S.  293,  affirming  (1898)  33  Ct.  CI.  174. 

IX.  No  Vested  Ihteeest  in  an  Office. —  An  officer  appointed  for  a  definite 
time  or  during  good  behavior  has  not  any  vested  interest  or  contract  right  in 
his  office  of  which  Congress  cannot  deprive  him.  Whatever  the  form  of  the 
statute,  the  officer  under  it  does  not  hold  by  contract,  but  enjoys  a  privilege 
revocable  by  the  sovereignty  at  will;  and  one  legislature  cannot  deprive  its 
successor  of  the  power  of  revocation. 

Crenshaw  v.  U.  S.,   (1890)    134  U.  S.  104. 

X.  Power    of  Removal  —  1.  Power    of  President  to  Bemove.  —  In  the 

absence  of  constitutional  or  statutory  provision  the  President  ca»  by  virtue  of 
his  general  power  of  appointment  remove  an  officer,  even  though  appointed  by 
and  with  the  advice  and  consent  of  the  Senate.  To  take  away  this  power  of 
removal  in  relation  to  an  inferior  office  created  by  statute,  although  that 
statute  provided  for  an  appointment  thereto  by  the  President  and  confirmation 
by  the  Senate,  would  require  very  clear  and  expressive  language.  It  should 
not  be  held  to  be  taken  away  by  mere  inference  or  implication. 

Atty.-Gen.  288,  advising  that  the  President 
was  invested  with  authority  to  remove  the 
chief  justice  of  the  Territory  of  Minnesota 
from  office. 

The  President  may  dismiss  a  military  or 
naval  officer  without  the  concurrence  of  the 
Senate.  McElrath's  Case,  (1876)  12  Ct.  CI. 
201,  in  which  case,  referring  to  Ex  p.  TTen- 
nen,  (18.30)  13  Pet.  (U.  S.)  2:^0.  the  court 
said:  *' On  this  authority  there  arc  two  dis- 
tinct constitutional  |)owers  of  removal:  one 
vested  in  the  President  and  vSenatc  as  inci- 
dent to  their  ])owcr  of  appointment ;  the 
other  vested  in  the  President  alone,  as  an 
attribute  of  the  executive  power  belonging  to 
his  office.  And  as  to  this,  and  probably  in 
consequence  of  the  construction  made,  the 
form  of  commissions  adopted  for  officers 
of  the  army  and  navy  and  marine  corps 
would  seem  intended  to  prevent  all  ques- 
tion :  for  now  the  commissions  run,  *  for  and 
during  the  pleasure  of  the  President.'  This 
no  one  can  determine  and  declare   but  him- 
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Shurtleff  v.  U.  S.,  (1903)   189  U.  S.  314. 

There  is  no  doubt  of  the  power  of  the 
President  and  Senate  jointly  to  remove  an 
officer  when  the  tenure  of  the  office  was  not 
fixed  by  the  Constitution.  But  it  was  very 
early  adopted,  as  the  practical  construction 
of  the  Constitution,  that  this  power  was 
vested  in  the  President  alone.  Ex  p.  Hen- 
nen,  (1839)   13  Pet.  (U.  S.)  258. 

"The  power  of  removal  from  office  is  an 
executive  power,  and  is  vested  by  the  Consti- 
tution in  the  President  solely."  Trial  of  An- 
drew John.son.  177. 

Unless  holding  under  the  Constitution  dur- 
ing good  behavior.  —  The  President  has  the 
constitutional  power  to  remove  civil  officers 
appointed  and  commissioned  by  him,  by  and 
with  the  advice  and  consent  of  the  Senate, 
where  the  Constitution  has  hot  otherwise 
provided  by  fixing  the  tenure  during  good 
behavior.  Executive  Authority  to  Remove 
Chief  Justice    of   Minnesota,    (1861)    5    Op. 


iLppdnting  Powwr. 


CONSTITUTION. 


Art.  ll.,  MO.  % 


■elf;  and  when  he  declares  it  the  commission 
neceflsarilj  expires  by  the  express  terms  of 
its  limitation. 

The  President  alone,  in  the  absence  of  legis- 
lation, has  no  power  to  remove  an  incumbent 
whose  appointment  required  the  concurrent 
action  of  the.  President  and  the  Senate.  U. 
S.  t;.  Avery,  (1867)  Deady  (U.  S.)  204,  24 
Fed.  Cas.  No.  14,481,  where  the  court  said: 
"  The  Constitution  does  not  expressly  provide 
for  removal  from  office,  otherwise  than  as  the 
legal  effect  or  consequence  of  '  impeachment 
for,  and  conviction  of,  treason,  bribery,  or 
other  high  crimes  and  misdemeanors.'  Art. 
11,  sec.  4.  If  the  power  of  direct  removal 
from  office  is  to  be  attributed  to  any  depart- 
ment of  the  government,  as  necessary  to  some 
express  power,  my  mindjnclines  to  the  con- 
clusion that  upon  the  language  of  the  Con- 
stitution such  power  can  only  be  attributed 
to  the  appointing  power." 

Sight  to  hold  during  term  prescribed  by 
itatute.  —  Congress,  having  the  right  to  cre- 
ate an  office,  has  the  power  to  prescribe  the 
term,  and  the  incumbent  will  hold  as  against 
the  power  of  the  President  during  the  term 
for  which  he  was  commissioned.  U.  S.  v. 
Avery,  (1867)  Deady  (U.  S.)  204,  24  Fed. 
Cas.  No.  14,481,  though  the  court,  referring 
to  the  case  of  Ex  p.  Hennen,  (1839)  13  Pet. 
(U.  S.)  259,  said:  "No  case  in  which  the 
question  has  been  directly  decided  has  been 
cited  in  the  argument,  and  I  am  not  aware 
that  any  exists.  The  case  of  [Hennen],  supray 
states  the  historic  fact,  that  at  an  early  day 
in  the  existence  of  the  national  government, 
it  was  '  much  disputed,'  whether  the  power  of 
removal  was  in  the  President  and  Senate,  or 
in  the  President  alone,  and  that,  by  both 
practical  and  legislative  construction,  it  was 
assumed  and  acted  upon,  that  the  power  was 
in  the  President  alone.  But  the  court  did  not 
actually  decide  that  this  construction  of  the 
Constitution  was  warranted  by  its  language, 
and  the  question  was  not  really  before  them 
for  adjudication;  yet  it  cannot  be  denied  that 
in  some  measure  the  court  gave  its  sanction 
to  this  doctrine."  But  see  Parsons  v.  U.  S., 
(1896)  30  Ct.  CI.  248,  in  which  the  court, 
referring  to  the  Avery  case,  said :  "  The 
question  was  not  properly  in  the  record  of 
that  case,  and  but  reflects  the  opinion  of  the 
judge  on  the  abstract  question  of  the  power 
of  the  President,"  affirmed  (1897)  167  U.  S. 
336. 

Chief  Justice  MarahaU  said,  in  Marbury  v. 
Madison,  (1803)  1  Cranch  (U.  S.)  167: 
"  The  power  of  nominating  to  the  Senate,  and 
the  power  of  appointing  the  person  nomi- 
nated, are  political  powers,  to  be  exercised 
by  the  President  according  to  his  own  discre- 
tion. When  he  has  made  an  appointment,  he 
has  exercised  his  whole  power,  and  his  dis- 
cretion has  been  completely  applied  to  the 
case.  If,  by  law,  the  officer  be  removable  at 
the  will   of  the   President,  then  a   new   ap- 


pointment may  be  immediately  made,  and  the 
rights  of  the  officer  are  terminated.  But  as 
a  fact  which  has  existed  cannot  be  made  never 
to  have  existed,  the  appointment  cannot  be 
annihilated;  and  consequently,  if  the  officer 
is  by  law  not  removable  at  the  will  of  the 
President,  the  rights  he  has  acquired  are  pro- 
tected by  the  law,  and  are  not  resumable  by 
the  President.  They  cannot  be  extinguished 
by  executive  authority,  and  he  has  the  privi- 
lege of  asserting  them  in  like  manner  as  if 
they  had  been  derived  from  any  other 
source." 

The  remarks  of  the  chief  justice  in  rela- 
tion to  the  right  of  an  appointee  to  retain 
possession  of  an  office  created  by  Congress  in 
and  for  the  District  of  Columbia,  as  against 
the  power  of  the  President  to  remove  him 
during  the  term  for  which  he  was  appointed, 
are  not  necessarily  applicable  to  the  ease  of 
an  officer  appointed  to  an  office  outside  of 
such  district.  In  the  District  of  Columbia 
Congress  is  given  by  the  Constitution  power 
to  exercise  exclusive  legislation  in  all  cases. 
Art.  I.,  sec.  8,  subd.  17,  Const.  U.  S.  The 
view  that  the  President  had  no  power  of  re- 
moval in  other  cases  outside  of  the  district, 
as  has  been  seen,  is  one  that  had  never  been 
taken  by  the  executive  department  of  the 
government,  nor  even  by  Congress  prior  to 
1867,  14  Stat.  430,  ch.  154,  when  the  first 
tenure  of  office  Act  was  passed.  Up  to  that 
time  the  constant  practice  of  the  government 
was  the  other  way,  and  in  entire  accord  with 
the  construction  of  the  Constitution  arrived  . 
at  by  Congress  in  1789.  Parsons  v,  U.  S., 
(1897)    167  U.  S.  335. 

Early  statutory  authority.  —  The  power 
of  the  President  to  dismiss  an  officer  from  the 
public  service  without  the  consent  of  the  Sen- 
ate was  affirmed  by  Congress  soon  after  the 
adoption  of  the  Constitution,  and  has  since 
received  the  sanction  of  every  department  of 
the  government.  Claim  of  Surgeon  Du 
Barry  for  Back  Pay,  (1847)  4  Op.  Atty.-Gen. 
603. 

"  Justice  Story  says  as  follows :  *  As,  how- 
ever, the  tenure  of  office  of  no  officers  except 
those  in  the  judicial  department  is,  by  the 
Constitution,  provided  to  be  during  good  be- 
havior, it  follows  by  irresistible  inference  that 
all  others  must  hold  their  offices  during  pleas- 
ure, unless  Congress  shall  have  given  some 
other  duration  to  their  office.'  He  then 
gives  the  history  of  the  power  of  removal, 
and  of  the  question  whether  such  power 
should  be  exercised  by  the  President  and 
Senate,  or  by  the  President  alone;  and  he 
states  the  fact  that  in  1789  Congress  affirmed 
the  power  in  the  President  alone.  This  power 
in  the  President  has  never  been  questioned 
since,  either  as  to  civil  or  military  officers; 
and  as  to  the  latter,  it  has  always  been  con- 
sidered especially  proper  and  necessary,  and 
it  is  declared  in  their  commission."  Gratiot's 
Case,   (1865)   1  Ct.  CI.  258. 


2.  As  Incident  to  the  Power  of  Appointment.  —  In  the  absence  of  specific  pro- 
vision to  the  contrary,  the  power  of  removal  from  office  is  incident  to  the  power 

of  appoilJtment, 
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Art.  n.,  Me.  8. 


CONSTITUTION. 


Appointing  Power. 


Keim  r.  U.  S.,  (1900)  177  U.  S.  293, 
wherein  the  court  said :  "  It  cannot  for  a 
moment  be  admitted  that  it  was  the  intention 
of  the  Constitution  that  those  offices  which 
are  denominated  inferior  offices  should  be 
held  during  life.  And  if  removable  at  pleas- 
ure, by  whom  is  such  removal  to  be  made? 
In  the  absence  of  all  constitutional  provision 
or  statutory  regulation  it  would  seem  to  be  a 
sound  and  necessary  rule  to  consider  the 
power  of  removal  as  incident  to  the  power 
of  appointment."  Affirming  (1898)  3a  Ct.  CI. 
174.  See  also  In  re  Eaves,  (1887)  30  Fed. 
Rep.  23;  Ex  p.  Schaumburg,  (1846)  1  Hayw. 
A  H.  (D.  C.)  249,  21  Fed.  Cas.  No.  12,441; 
Dismissal  of  Officer  in  Marine  Corps,  (1878) 
16  Op.  Atty.-Gen.  421 ;  Power  of  President  to 
Fill  Vacancies,  (1841)  3  Op.  Atty.-Gen.  673. 


The  power  to  appoint  includes  the  power  to 
remove  or  suspend  unless  some  other  provi- 
sion of  law  binding  upon  the  executive  inter- 
feres with  its  free  exercise,  and  it  has  been 
the  unvarying  practice  of  all  Presidents  to  * 
remove  from  office  a  civil  officer  when  in  their 
opinion  it  seemed  wise  to  do  so.  Nor  has 
the  fact  that  the  officer  held  a  commission 
for  a  term  of  years  ever  been  held  to  give 
him  greater  legal  right  then  though  it  ran 
"  during  the  pleasure  of  the  President." 
Howard  v.  U.  S.,  (1887)  22  Ct.  CI.  316. 

Whether  or  not  Congress  can  restrict  the 
power  of  removal  incident  to  the  power  of 
appointment  of  those  officers  who  are  ap- 
pointed by  the  President  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  quwre,  U. 
S.  V,  Perkins,  (1886)   116  U.  S.  484. 


Statnte  Preeeribing  Dnration  of  Term. —  The  President  has  power  to  remove  a 
United  States  district  attorney  during  the  term  for  which  he  was  appointed 
though  the  statute  authorizing  his  appointment  provides :  "  District  attorneys 
shall  he  appointed  for  a  term  of  four  years  and  their  commissions  shall  cease 
and  expire  at  the  expiration  of  four  years  from  their  respective  dates,"  and 
the  appointment  of  his  successor,  by  and  with  the  advice  and  consent  of  the 
Senate,  is  a  confirmation  of  the  removal. 

Parsons  r.  U.  S.,   (1897)   167  U.  S.  327.  power  to  remove  is  incident  to  the  power  to 

Where  the  tenur3  of  appointment  is  not  trt*'  T*"'b^  "v  ^-  ^/'i-i?"i  ^'^^h  ^. 
fixed  or  limited  by  statute  the  officer  holds  ^f  ^ee  also  Repster  of  Wills  for  District 
at  the  will  of  the  appointing  power,  and  the      "*  Columbia,    (1871)    13  Op.  Atty.-Gen.  410, 

« 

8.  Effected  by  Appointment  of  Another. —  The  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  has  the  power  to  displace  an  officer  by  the 
appointment  of  another  in  his  place. 

imtil  certain  acts  are  performed  by  the  new 
appointee,  and  then  the  removal  is  complete, 
and  the  predecessor  gives  place  to  the  suc- 
cessor. This  is  the  usual  practice  of  the 
President  in  removing  federal  officers,  adopted 
doubtless  with  a  view  of  preventing  anything 
like  an  interregnum  in  offices  in  which  the 
public  is  deeply  concerned."  U.  S.  v.  Ar- 
kansas Bank,  (1846)  Hempst.  (U.  S.)  460, 
24  Fed.  Cas.  No.  14,515. 

Necessity  for  notice  to  removed  officer. — 
An  officer  is  not  removed  by  the  appointment 
of  a  n9^  one,  until  he  receives  notice  of  such 
appointment.  Bowerbank  v.  Morris,  (1801) 
Wall.  (C.  C.)   119,  3  Fed.  Cas.  No.  1,726. 


Blake  r.  U.  S.,  (1880)  103  U.  S.  227.  See 
also  Quackenbush  v.  U.  S.,  (1900)  177  U.  S. 
26;  McElrath's  Case,  (1876)   12  Ct.  CI.  202. 

There  are  various  modes  of  effecting  re- 
moval from  office.  "It  may  be  made  by  a 
notification,  by  order  of  the  President,  that 
an  officer  is  removed.  In  such  a  case,  the  re- 
moval would  be  complete  on  the  reception  of 
the  notice.  A  removal  may  also  be  effected 
by  a  new  appointment,  operating  as  a  revo- 
cation of  the  commission  of  the  present  in- 
cumbent. Exp.  Kenneuy  (1839)  13  Pet.  (U. 
S.)  230,  261.  In  this  mode  the  President  does 
not  remove  the  old  marshal  instantly,  and 
then  proceed  to  make  a  new  appointment,  but 
leaves  him  to  discharge  the  duties  of  his  office 


When  an  Offloer  Is  Bemoved  Before  His  Term  of  Offloe  Expires,  and  the  appointment  of 
his  successor  is  confinned  by  the  Senate,  the  action  of  the  Senate  is  a  ratification 
of  the  removal  of  the  officer. 

Parsons  v.  U.  S.,    (1895)    30  Ct.  CI.  222,  affirmed  (1897)   167  U.  S.  324. 

4.  Bemoval  of  Inferior  Officers.  —  When  Congress  by  law  vests  the  appoint- 
ment of  inferior  officers  in  the  heads  of  departments,  it  may  limit  and  restrict 
the  power  of  removal  ^s  it  deems  best  for  the  public  interest.      The  head  of  a 
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department  has  no  constitutional  prerogative  of  appointment  to  oflSces  independ- 
ently of  the  legislation  of  Congress,  and  by  such  legislation  he  must  be  governed, 
not  only  in  making  appointments,  but  in  all  that  is  incident  thereto. 


U.  S.  r.  Perkins,  (1880)  116  U.  S.  484, 
affirming    (1885)   20  Ct.  CI.  444. 

In  the  absence  of  all  constitutional  provi- 
sion or  statutory  regulation,  it  would  seem 
to  be  a  sound  and  necessary  rule  to  consider 
the  power  of  removal  as  incident  to  the  power 
of  appointment,  and  all  inferior  officers  must 
hold  their  offices  at  the  discretion  of  the  ap- 
pointing power.     Such   is  the  settled  usage 


and  practical  construction  of  the  Ck)n8titution 
and  laws  under  which  these  offices  are  held. 
Ex  p.  Hennen,  (1839)    13  Pet.   (U.  S.)   258. 

Removal  may  bs  informal.  —  Neither  a 
commission  nor  other  technical  form  of  ap- 
pointment is  necessary  for  the  appointment  of 
inferior  officers,  and  their  removal  from  office 
may  be  as  informal  as  their  appointment. 
Thwing's  Case,   (1880)    16  Ct.  CI.  13. 
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"  The  President  sliall  have  power  to  fill  np  all  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  {granting  commissions  which  shall  expire  at  the 
end  of  their  next  session." 

I.  Distinction  Between  Appointment  and  Nomination,  49. 
11.  Must  Be  a  Vacancy,  49. 

III.  Appointment  of  Diplomatic  Officer  to  Meet  Public  Emer- 

gency, 50. 

IV.  Power    Exercised   by  Letter   from    Secretary  of  War   to 

Officer,  50. 

V.  Second  Temporary  Appointment  on  Failure  to  Make  Perma- 
nent Appointment,  50. 

VI.  Vacancy  Happening  When  Senate  in  Session,  50. 

VII.  During  Adjournment  of  Senate,  51. 

VIII.  Duration  of  Temporary  Appointment,  52. 

1.   Vntt/  End  of  Next  Session^  52. 
a.  Acceptance  of  New  Commisstony  52. 

L  DiSTnrcTiov  Betweev  Appoikticekt  akd  VoxnrATioK.  —  There  is  no 

distinction  between  an  appointment  and  a  nomination  other  than  the  fact  that 
the  President  nominates  for  appointment  when  the  Senate  is  in  session,  and 
appoints  when  he  fills  a  vacancy  temporarily  during  the  recess  of  the  Senate. 

President  —  Appointment  of  Officers  —  duties  of  the  office  and  continued  to  serve 
Holiday  Recess,  ( 1901 )  23  Op.  Atty.-Gen.  599.       until  notified  that  his  nomination  had  been 

rejected,  must  be  deemed  to  have  been  legally 

One  appointed  to  office  when  the  Senate  appointed  and  entitled  to  the  office.  Gould 
was  not  in  session,  who  entered  upon  the      v.  U.  S.,   (1S84)    19  Ct.  CI.  593. 

n.  MlTBT  Be  A  Tacahot. —  In  August^  1898,  the  Senate  being  in  recess,  the 
President  sought  to  advance  Commodore  Schley  to  bo  a  rear-admiral,  for 
"  eminent  and  conspicuous  conduct  in  battle."  Supposing  that  a  vacancy  was 
thereby  caused  in  the  grade  of  commodore,  the  President  advanced  Captain 
Higginson  to  the  grade  of  commodore,  and  other  officers  to  fill  other  supposed 
vacancies,  until  the  claimant,  a  lieutenant,  was  advanced  to  the  grade  of  lieuten- 
ant-commander. The  officers  so  advanced  were  recognized  by  the  departments 
and  paid  accordingly.  In  December,  the  Senate  being  in  session,  the  nomination 
of  Commodore  Schley  was  not  acted  upon,  but  the  promotions  of  other  officers 
under  him  were  confirmed,  including  the  claimant,  whom  the  President  com- 
missioned. Subsequently  it  was  held  by  the  accounting  officers  that  there  were 
no  vacancies  to  which  these  officers  could  be  appointed,  and  the  overpayments 
to  them  were  deducted.  The  ruling  of  the  accouujting  officers  was  correct,  as 
the  language  of  the  Constitution,  "  to  fill  up  all  vacancies  that  may  happen 

during  the  recess  of  the  Senate,''  necessarily  implies,  not  only  the  previous 
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^txistence  of  an  office,  but  that  "  during  the  recess  of  the  Senate  "  a  vacancy 
happened  in  such  office  which  could  be  filled  by  the  President  by  commission 
to  expire  at  the  end  of  the  next  session  of  the  Congress. 

Peck  V,  U.  S.,  (1904)  39  Ct  CI.  126. 
m.  APPOIVTMEVT  of  DiPLOlIATIC  OFTICBB  TO  MEET  PVBLIC  EMSBOEVOT.— 

The  President  has  constitutional  power  to  appoint,  by  temporary  commission, 
a  diplomatic  officer  to  meet  any  public  exigency  arising  in  the  recess  of  the 
Senate.  But  for  the  President  to  change  the  personnel  or  raise  the  rank  of  the 
entire  diplomatic  service  of  the  United  States,  in  the  recess  of  the  Senate,  and 
without  the  concurrence  of  that  co-ordinate  authority,  would  not  be  a  just 
exercise  of  the  presidential  discretion,  whether  in  its  relation  to  the  ministers 
themselves,  to  the  public  service,  or  to  the  spirit  of  the  Constitution. 

Ambassadors  and  Other  Public  Ministers  of  U.  S.,  (1855)  7  Op.  Atty.-Gen.  188. 

lY.  POWEB  EZEBCI8ED  BT  LETTEB  FBOX  SECBETABT  OF  WAB  TO  OFEIOEB.  — 

The  power  of  the  President  to  fill  a  vacancy  in  the  army  during  a  recess  of  the 
Senate  may  be  exercised  by  a  letter  from  the  secretary  of  war  to  the  person 
to  be  appointed,  stating  that  the  President  has  appointed  him  to  the  office,  and 
such  a  letter  may  constitute  his  commission,  and  is  conclusive  evidence  that  the 
President  has  made  the  appointment 

O'Shea  v.  U.  S.,  (1893)  28  Ct.  CI.  392. 

T.  SBcoirD  Texpobabt  AppoivTXEirT  OH  Failitbe  to  Make  Pebmavevt 

Appoietmevt. — ^In  cases  where  appointments  have  been  made  in  the  recess  prior 
to  the  last  session  of  the  Senate,  and  there  is  a  failure  during  the  session  to 
make  a  permanent  appointment,  either  by  the  refusal  of  the  Senate  to  confirm 
the  nominee,  a  failure  to  act  on  the  nomination,  or  other  cause,  the  President 
can  make  another  temporary  appointment  in  the  present  recess. 


President's  Power  to  FiU  Vacancies,  (1866) 
12  Op.  Atty.-Gen.  32,  the  attorney-general 
saying:  "The  true  theory  of  the  Constitu- 
tion in  this  particular  seems  to  me  to  be 
this:  that  as  to  the  executive  power,  it  is 
always  to  be  in  action,  or  in  capacity  for  ac- 
tion; and  that,  to  meet  this  necessity,  there 
is  a  provision  against  a  vacancy  in  the  chief 
executive  office,  and  against  vacancies  in  all 
the  subordinate  offices,  and  that  at  all  times 
there  is  a  power  to  fill  suph  vacancies.  It  is 
the  President  whose  duty  it  is  to  see  that  the 
vacancy  is  filled.  If  the  Senate  is  in  session, 
they    must    assent    to    his    nomination.      If 


the  Senate  is  not  in  session,  the  Presi- 
dent fills  the  vacancy  alone.  All  that  is 
to  be  looked  to  is,  that  there  is  a  vacancy, 
no  matter  when  it  first  occurred,  and 
there  must  be  a  power  to  fill  it.  if  it 
should  have  been  filled  whilst  the  Senate  was 
in  session,  but  was  not  then  filled,  that  omis- 
sion is  no  excuse  for  longer  delay,  for  the 
public  exigency  which  requires  the  officer 
may  be  as  cogent,  and  more  cogent,  during 
the  recess  than  during  the  session."  See 
also  President's  Power  to  Appoint  to  Office, 
(1865)   11  Op.  Atty.-Oen.  170. 


VI.  Tagahot  HAPPBKnro  Week  Ssvate  i v  SBsnov.  —  A  vacancy  in  an  office 
which  happens  during  a  session  of  the  Senate  and  remains  unfilled  until  a 
recess  of  the  Senate  occurs  may  be  filled  by  the  President  during  such  recess 
by  a  temporary  appointment.  The  rule  is  the  same  in  the  case  of  a  new  office 
which  is  not  filled  during  the  session  in  which  it  was  created. 

Vacancy  in  Office.  (1889)  19  Op.  Atty.-  The  PreBident  has  lawful  power  in  the  re- 
Qen.  261.  See  also  In  re  Yancey,  (1886)  28  cess  of  the  Senate  to  fill  a  vacancy  on  the 
Fed.  Rep.  446.  bench  of  the  Supreme  Court,  which  vacancy 
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existed  during  the  last  session  of  the  Senate, 
by  "granting  a  commission  which  shall  ex- 
pire at  the  end  of  their  next  session." 
President's  Appointing  Power,  (1862)  10 
Op.  Atty.-Gen.  356,  the  attorney-general  say- 
ing: '*  If  the  question  were  new,  and  now 
for  the  first  time  to  be  considered,  I  might 
have  serious  doubts  of  your  constitutional 
power  to  fill  up  the  vacancy,  by  temporary 
appointment,  in  the  recess  of  the  Senate. 
But  the  question  is  not  new.  It  is  settled 
in  favor  of  the  power,  as  far  at  least  as  a 
constitutional  question  can  be  settled,  by  the 
continued  practice  of  your  predecessors,  and 
the  reiterated  opinions  of  mine,  and  sane- 
tioned,  as  far  as  I  know  or  believe,  by  the 
unbroken  acquiescence  of  the  Senate." 

The  power  to  fill  vfeicancies  is  not  limited 
in  ito  exercise  to  those  which  occur  during 
recess.  "  It  was  the  intention  of  the  Consti- 
tution that  the  offices  created  by  law,  and 
necessary  to  carry  on  the  operations  of  the 
government,  should  always  be  full,  or,  at  all 
events,  that  the  vacancy  should  not  be  a  pro- 
tracted one."  Power  of  President  to  Fill 
Vacancies,   (1832)   2  Op.  Atty.-Gen.  527. 

"  Mr.  Wirt  in  1823,  Mr.  Taney  in  1833,  and 
Mr.  Legare  in  1841,  concur  in  opinion  that  va- 
cancies first  occurring  during  the  session  of 
the  Senate  may  be  filled  by  the  President  in 
the  recess.  Mr.  Mason,  in  a  short  opinion 
given  in  1845,  held  that  vacancies  known  to 
exist  during  the  session  could  not  be  filled  in 
the  recess;  but  in  a  more  elaborate  opinion 
written  in  1846  he  expresses  general  concur- 
rence with  his  three  predecessors."  Presi- 
dent's Power  to  Fill  Vacancies  in  Recess  of 
Senate,   (1866)    12  Op.  Atty.-Gen.  33. 

••HAppen"  means  ''happen  to  exist."  — 
The  President  has  power  to  fill,  during  a  re- 
cess of  the  Senate,  by  temporary  commission, 
a  vacancy  that  occurred  by  expiration  of  com- 
mission during  a  previous  session  of  that 
body.  Executive  Authority  to  Fill  Vacan- 
cies, (1823)  1  Op.  Atty.-Gen.  631,  where  the 
attorney-general  said :  "  If  we  interpret  the 
word  *  happen  *  as  being  merely  equivalent 
to  'happen  to  exist*  (as  I  think  we  may 
legitimately  do),  then  all  vacancies  which, 
from  any  casualty,  happen  to  exist  at  a  time 
when  the  Senate  cannot  be  consulted  as  to 
filling  them,  may  be  temporarily  filled  by  the 
President ;  and  the  whole  purpose  of  the  Con- 
stitution is  completely  accomplished."  See 
also  Matter  of  Farrow,  (1880)  3  Fed.  Rep. 
115. 

This  provision  is  construed  to  comprehend 
all  vacancies  that  may  happen  to  exist  in  a 
recess  of  the  Senate,  and  the  President  has 
authority  to  fill,  during  the  recess  of  the  Sen- 


ate, not  only  vacancies  that  have  originated 
in  the  recess,  but  also  such  as  originated 
while  the  Senate  was  in  session.  Appoint- 
ments During  Recess  of  Senate,  (1880)  16 
Op.  Atty.-Gen.  522. 

The  predicament  of  vacancy,  which  may  be 
filled  by  a  temporary  appointment  by  the' 
President,  under  the  Constitution,  is  not  con- 
fined by  it  to  vacancies  originating  or  begin- 
ning to  exist,  during  the  recess  of  the  Sen- 
ate, but  embraces  all  vacancies  that  from 
casualty  happen  to  exist  at  a  time  when  the 
Senate  cannot  be  consulted  as  to  filling  them. 
Case  of  Collectorship  of  New  Orleans,  (1868) 
12  Op.  Atty.-Gen.  449. 

Failure  of  Senate  to  act  on  nomination. — 
The  President  made  a  nomination  for  an 
office  to  the  Senate,  but  it  adjourned  with- 
out acting  thereon.  Later,  during  the  recess 
of  the  Senate,  the  President  issued  a  commis- 
sion to  the  nominee,  which  he  accepted.  The 
appointment  was  valid.  Matter  of  Farrow, 
(1880)   3  Fed.  Rep.  112. 

No  confiimation  of  nomination  followin|( 
temporary  appointment.  —  During  a  recess  of 
Congress,  an  office  being  vacant,  an  appoint- 
ment was  madcj  and  a  commission  granted, 
to  expire  at  the  end  of  the  session  next  en- 
suing. During  the  following  session  a  person 
was  nominated  for  permanent  appointment 
according  to  law,  which  was  rejected  by  the 
Senate,  and  another  nomination  was  made, 
on  which  the  Senate  made  no  decision.  The 
attorney-general  advised  that  the  vacancy  ex- 
isting at  the  end  of  the  session  could  be  filled 
by  a  temporary  appointment.  Power  of 
President  to  Appoint  to  Office  During  Recess 
of  Senate,  (1846)  4  Op.  Atty.-Gen.  523.  See 
also  Power  of  President  to  Fill  Vacancies, 
(1841)    13  Op.  Atty.-Gen.  673. 

Contra.  —  When  an  office  to  which  an  ap- 
pointment was  made  was  created  by  an  Act 
of  Congress  two  years  prior  to  the  appoint- 
ment, and  there  had  been  two  sessions  of 
Congress,  and  the  office  had  not  previously 
been  filled,  this  was  not  a  vacancy  that  hap- 
pened during  the  recess  of  the  Senate. 
Schenck  i?.  Peay,  (1869)  21  Fed.  Cas.  No. 
12,451. 

The  President  cannot  appoint  districj^ 
judges,  attorneys,  and  marshals  during  a  re- 
cess of  the  Senate,  for  newly  admitted  stetes, 
where  the  offices  were  created  and  took  effect 
during  the  session  of  that  body.  If  vacan- 
cies are  known  to  exist  during  the  session  of 
the  Senate,  and  nominations  are  not  then 
made  to  fill  them,  they  cannot  be  filled  by 
the  executive  during  the  subsequent  recess. 
Appointment  of  Judges,  ete.,  for  Iowa  and 
Florida,   (1845)   4  Op.  Atty.-Gen.  361. 


Vn.  Simnio  ABJomraxHT  op  Sbhate.  —  The  recess  of  the  Senate  during 
which  the  President  shall  have  power  to  fill  a  vacancy  that  may  happen,  means 
the  period  after  the  final  adjournment  of  Congress  for  the  session  and  before 
the  next  session  begins ;  while  an  adjournment  during  a  session  of  Congress 
means  a  merely  temporary  suspension  of  business  from  day  to  day,  or  for  such 
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brief  periods  of  time  as  are  agreed  upon  by  the  joint  action  of  the  two  houses. 
The  President  is  not  authorized  to  appoint  an  officer  during  the  current  holiday 
adjournment  of  the  Senate,  which  will  have  the  effect  of  an  appointment  made 
in  the  recess  occurring  between  two  sessions  of  the  Senate. 

President  —  Appointment  of  Officers  —  Holiday  Recess,  (1901)   23  Op.  Atty.-Gen.  699. 

Tin.  DuBATiON  OF  Tempobaxt  Appointxekt  —  1.  XTntU  End  of  Next  Session. 
—  A  commission  issued  by  the  President  during  a  recess  of  the  Senate  continues 
until  the  end  of  the  next  session  of  Congress,  unless  sooner  determined  by  the 
President,  even  though  the  person  commissioned  shall  have  been  in  the  mean- 
time nominated  by  the  President  to  the  office  and  his  nomination  rejected. 


In  re  Marshalship,  etc.,  (1884)  20  Fed. 
Rop.  382.  See  also  Commissions  Granted 
During  Recess  of  Senate,  (1830)  2  Op.  Atty.- 
Gen.  33G. 

Until  end  of  next  session.  —  The  commis- 
sion of  an  officer  appointed  during  a  recess, 
who  is  afterwards  nominated  and  rejected,  is 
not  thereby  determined,  nor  his  sureties  re- 
leased from  liability,  on  account  of  any  sub- 
sequent breach  of  his  official  bond,  as  the 
Constitution  recognizes  the  validity  of  a  com- 
mission to  hold  his  office  until  the  end  of  the 
next  session  unless  it  expire  by  death,  resig- 
nation, or  removal.  Tenure  of  Appointment 
Made  During  Recess  of  Senate,  (1842)  4  Op. 
Atty.-Gen.  30.    See  also  Commissions  (jtranted 


During  Recess  of  Senate,  (1830)  2  Op.  Atty.- 
Gen.  336. 

Not  until  successor  appointed  and  qualified. 
—  An  Indian  agent  appointed  during  a  recess 
of  the  Senate,  not  confirmed  at  the  next  ses- 
sion, has  no  title  to  the  office  subsequent  to 
the  adjournment.  In  view  of  the  Constitu- 
tion and  statutes  of  the  United  States,  the 
opinions  of  the  attorneys-general  and  of  the 
Supreme  Court,  as  well  as  the  practice  of 
the  government,  it  cannot  be  said  that  the 
principle  of  the  common  law,  that  officers 
appointed  for  a  term  of  years  hold  until  their 
successors  are  appointed  and  qualified,  has 
been  adopted  as  applicable  to  public  officers 
of  the  United  States.  Romero  t?.  U.  S.,  ( 1889) 
24  Ct.  CI.  337. 


S.  Acceptance  of  Hew  Commission. — The  acceptance  of  a  new  commission,  after 
confirmation  by  the  Senate  of  an  appointment  made  during  a  recess,  is  a 
virtual  superseding  and  surrender  of  the  commission  granted  on  the  original 
appointment. 

Commissions  Granted  During  Recess  of  Senate,  (1830)  2  Op.  Atty.-Gen.  336.  See 
also  U.  S.  V.  Kirkpatrick,    (1824)    9  Wheat.    (U.  S.)    721. 
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ARTICLE  II.,  SECTION  3. 

He  [the  President]  shall  from  time  to  time  give  to  the  Congress  information 
of  the  state  of  the  XTnion,  and  recommend  to  their  consideration  such  measures 
as  he  shall  judge  necessary  and  expedient;  he  may,  on  extraordinary  occasions, 
convene  both  houses,  or  either  of  them,  and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  adjournment,  he  may  adjourn  them  to  such 
time  as  he  shall  think  proper;  he  shall  receive  ambassadors  and  other  public 
ministers;  he  shall  take  care  that  the  laws  be  faithfully  executed,  and  shall 
commission  all  the  officers  of  the  United  States." 

I.  Ambassadors  and  Other  Public  Ministers,  53. 
II.  "  Shall  Take  Care  that  the  Laws  be  Faithfuh-y  Executed,"  53. 

1.  /n  General^  53. 

2.  Has  Reference  to  Laws  of  United  States ^  53. 

3.  Take  Measures  for  Protection  of  Judges^  54. 

4.  Assist  Judicial  Process^  54. 

5.  Appointment  of  Investigating  Agents^  54. 

6.  No  Poiver  to  Forbid  Their  Execution^  54. 

III.  "  Shall  Commission  All  the  Officers."  54. 

1.  May  Withhold  Commission  After  Confirmation  by  Senate,  54. 

2.  When  Commission  Complete^  54. 

3.  When  Appointee  Has  Right  to  Delivery  of  Commission^  55. 

4.  Right  of  Justices  to  Hold  Circuits  Without  Commissions,  55. 

1.  Ambabsadoes  and  Othee  Public  Ministees.  —  The  construction  of  the 
words  "  ambassadors,  other  public  ministers  and  consuls,"  used  in  the  clause 
defining  the  power  of  appointments,  as  including  all  the  contents  of  the  class,  is 
confirmed  by  the  use  of  the  same  words  in  this  clause,  meaning  all  possible 
diplomatic  agents  which  any  foreign  power  may  accredit  to  the  United  States. 

Ambassadors  and   Other   Public   Ministers  of  U.  S.,  (1855)   7  Op.  Atty.-Gen.  209. 

IL  ''  Shall  Take  €ae£  that  the  Laws  BE  Faithfullt  Executed  '*  —  1.  In 
General  —  The  duty  of  the  President  to  take  care  that  the  laws  be  faithfully 
executed  is  not  limited  to  the  enforcement  of  Acts  of  Congress  or  of  statutes 
of  the  United  States  according  to  their  expressed  terms,  but  includes  the  rights, 
duties,  and  obligations  growing  out  of  the  Constitution  itself,  our  international 
relations,  and  all  the  protection  implied  by  the  nature  of  the  government  under 
the  Constitution. 

In  re  Neagle,   (1890)    135  U.  S.  64,  affirm-  government  faithfuUy  perform  their  duties; 

ing  (1889)   39  Fed.  Rep.  833.  but  the  statiitoa  regulate  and  prescribe  these 

duties,  and  he  has  no  more  power  to  add  to, 

"  The  President  has,  under  the  Constitution  or  subtract  from,  the  duties  imposed  upon 
and  laws,  certnin  duties  to  perform,  amon«^  sul)or(liiiatp  executive  and  administrative  offi- 
these  being  to  take  care  that  the  laws  be  ccrs  by  the  law,  than  those  oflicers  have  to 
faithfully  executed;  that  is,  that  the  other  add  or  subtract  from  his  duties.**  Eight- 
executive  and  administrative  oflicers   of  the  Hour  Law,    (1890)    19  Op.  Atty.-Gen.  686. 

2.  Ha8  Reference  to  Laws  of  XTnited  States.  —  The  clause  which  makes  it  the 

duty  of  the  President  to  "  take  care  that  the  laws  be  faithfully  executed " 
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Bntiei  of  ^rtiiaeBt.  CONSTITUTION,  Art.  11.,  mc.  S. 

refers  primarily  to  the  laws  of  the  United  States,  and  to  those  of  a  state  or 
territory  only  in  the  contingency  when  the  case  of  insurrection  therein  is 
presented  according  to  the  Constitution  and  to  Acts  of  Congress. 

Insurrection  in  a  State,  (1850)  8  Op.  Atty.-Gen.  11. 

3.  Take  Measures  for  Proteotion  of  Judges.  —  It  is  within  the  power  of  the 
President  to  take  measures  for  the  protection  of  a  judge  of  one  of  the  courts 
of  the  United  States  who,  while  in  the  discharge  of  the  duties  of  his  office,  is 
threatened  with  a  personal  attack  which  may  probably  result  in  his  death,  and 
where  this  protection  is  to  be  afforded  through  civil  power  the  department  of 
justice  is  the  proper  one  to  set  in  motion  the  necessary  means  of  protection. 

In  re  Neagle,  (1890)   135  U.  S.  67,  affirming  (1889)   39  Fed.  Rep.  833. 

4.  Assist  Judicial  Process. —  The  President  is  not  authorized  to  execute  the 
laws  himself,  or  through  agents  or  officers,  civil  or  military,  appointed  by  him- 
self, but  he  is  to  take  care  that  the  laws  be  faithfully  carried  into  execution  as 
they  are  expounded  and  adjudged  by  the  co-ordinate  branch  of  the  government 
to  which  that  duty  is  assigned  by  the  Constitution.  It  is  thus  made  his  duty 
to  come  in  aid  of  the  judicial  authority,  if  it  shall  be  resisted  by  a  force  too 
strong  to  be  overcome  without  the  assistance  of  the  executive  arm ;  but  in  exer- 
cising this  power  he  acts  in  subordination  to  judicial  authority,  assisting  it 
to  execute  its  process  and  enforce  its  judgments. 

Ex  p.  Merryman,  (1861)  Taney  (U.  S.)    246,  17  Fed.  Cas.  No.  9,487. 

6.  Appointment  of  Investigating  Agents.  —  The  executive  department,  being 
charged  with  the  duty  of  seeing  that  the  laws  are  faithfully  executed,  has 
authority  to  appoint  commissioners  and  agents  to  make  investigations,  but  it 
cannot  pay  them  except  from  an  appropriation  for  that  purpose. 

Executive  Power  of  Appointment,   (1843)  4  Op.  Atty.-Gen.  248. 

6.  No  Power  to  Porbid  Their  Execution.  —  The  obligation  imposed  on  the 
President  to  see  the  laws  faithfully  executed  does  not  imply  a  power  to  forbid 
their  execution,  and  the  postmaster-general  cannot  justify  a  failure  to  perform 
a  duty  imposed  upon  him  by  law  on  the  ground  that  he  is  alone  subject  to  the 
direction  and  control  of  the  President. 

Kendall  r.  U.  S.,  (1838)  12  Pet.  (U.  S.)    524. 

m  "Shall  Concissiov  All  the  Officsbs"  —  1.  May  Withhold  Commission 
After  Confirmation  by  Senate.  —  Even  after  confirmation  by  the  Senate  the 
President  may,  in  his  discretion,  withhold  a  commission  from  the  applicant, 
and  until  a  commission  to  signify  that  the  purpose  of  the  President  has  been 
changed,  the  appointment  is  not  fully  consummated. 

Appointments  to  Oflfice  —  Case  of  Lieutenant  Cope,  (1843)  4  Op.  Atty.-Gen.  218.  See  also 
9Upra^  No  appointment  witliout  commission,  p.  44. 

2.  When  Commission  Complete.  —  When  a  commission  has  been  signed  by  the 

President  the  appointment  is  made,  and  the  commission  is  complete  when  the 
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CONSTITUTION. 


l>atiM  of  Proildent 


seal  of  the  United  States  has  been  affixed  to  it  by  the  secretary  of  state  as 
directed  by  Act  of  Congress. 


Marbury  v.  Madison,  (1803)  1  Granch  (U. 
S.)   162. 

When  the  commission  of  a  postmaster  has 
been  signed  and  sealed,  and  placed  in  the 
hands  of  the  postmaster-general  to  be  trans- 
mitted to  the  officer,  so  far  as  the  execution  is 
conceined,  it  is  a  completed  act.  The  officer 
has  then  been  commissioned  by  the  President 
pursuant  to  the  Constitution ;  and  the  subse- 
quent death  of  the  President,  by  whom 
nothing  remained  to  be  done,  can  have  no 
effect  on  that  completed  act.  It  is  of  no  im- 
portance that  the  person  commissioned  must 


give  a  bond  and  take  an  oath,  before  he  pos- 
sesses the  office  under  the  commission;  nor 
that  it  is  the  duty  of  the  postmaster-general 
to  transmit  the  commission  to  the  officer 
when  he  shall  have  done  so.  These  are  acts 
of  third  persons.  The  President  has  pre- 
viously acted  to  the  full  extent  which  he  is 
required  or  enabled  by  the  Constitution  and 
laws  to  act  in  appointing  and  commissioning 
the  officer;  and  to  the  benefit  of  that  complete 
action  the  officer  is  entitled,  when  he  fulfils 
the  conditions  on  his  part  imposed  by  law. 
U.  S.  t?.  Le  Baron,  (1866)  19  How.  (U.  S.)  79. 


3.  When  Appointee  Has  Bight  to  Delivery  of  Commission.  —  By  signing  a 
oommission,  the  President  appointed  a  person  a  justice  of  the  peace  in  the 
District  of  Columbia;  the  seal  of  the  United  States  affixed  thereto  by  the 
secretary  of  state  was  conclusive  testimony  of  the  verity  of  the  signature  and 
the  completion  of  the  appointment;  and  having  this  legal  title  to  the  office, 
the  appointee  had  a  consequent  right  to  the  commission,  a  refusal  to  deliver 
which  was  a  plain  violation  of  that  right 


Marbury  V.  Madison,  (1803)  1  Cranch.  (U. 
&)   168. 

If  the  eommisaion  be  signed  and  sealed,  and 
the  office  be  of  a  character  not  removable  by 
the  President,  in  that  case  the  President's 
right  over  the  office  no  longer  exists,  for  the 


right  is  vested,  and  is  irrevocable.  But  where 
the  officer  belongs  to  a  class  removable  at 
any  time  by  the  President,  there  it  would 
seem  that  the  commission,  though  made  out, 
may  be  arrested  in  the  office,  and  the  right 
to  the  office  does  not  vest.  Adams'  Case, 
( 1867 )  12  Op.  Atty.-Gen.  306. 


4.  Bight  of  Justices  to  Hold  Circuits  Without  Commissions: — The  justices 
of  the  Supreme  Court  may  hold  Circuit  Courts  without  having  distinct  com- 
missions for  that  purpose. 


Stuart  V.  Laird,  (1803)  1  Cranch  (U.  S.)  299. 
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ARTICLE  II.,  SECTION  4. 

**  The  President,  Vice-President  and  all  civil  officers  of  the  TTnited  States,  shall  be 
removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery, 
or  other  high  crimes  and  misdemeanors." 

A  Membtr  of  CongrtsB  is  not  an  officer  of  the  United  States  in  the  constitutional 
meaning  of  the  term.  In  the  case  of  Blount,  on  an  impeachment  before  the 
Senate  in  1799,  the  question  arose  whether  a  senator  was  a  civil  officer  of  the 
United  States  within  the  purview  of  the  Constitution,  and  the  Senate  decided 
that  he  was  not. 

Member  of  Congress,   (1882)    17  Op.  Atty.-Gen.  420. 

Vothing  bat  TrvMon,  Offldal  Bribery,  or  Other  High  Crimei  and  KiidemeuiorB  made  SO 
by  law,  and  also  in  their  nature  of  deep  moral  turpitude,  which  are  dan- 
gerous to  the  safety  of  the  state,  and  which  palpably  disqualify  and  make 
unfit  an  incumbent  to  remain  in  the  office  of  President,  can  justify  the  applica- 
tion of  this  clause. 

Trial  of  Andrew  Johnson,  175,  wherein  it  tion,  to  strengthen  the  measures  or  continue 
was  further  said :  "  Impeachment  was  not  the  power  of  a  party,  to  punish  partisan  in- 
intended  to  be  used  as  an  engine  to  gratify  fidelity,  to  repress  and  crush  its  dissensions, 
private  malice,  to  avenge  disappointed  expec-  to  build  up  or  put  down  opposing  factious." 
tations,  to  forward  schemes  of  personal  arabi- 
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ARTICLE  III.,  SECTION  1. 

**  The  judicial  power  of  the  XTnited  States,  shall  be  vested  in  one  Supreme  Conrt, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish.  The  judges,  both  of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their 
services,  a  compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office." 

I.  Provisions  Mandatory  on  Congress,  58. 
II.  Judicial  Power  to  Be  Vested  in  Courts  Established  by  Con- 
gress, 58. 

III.  United  States  Courts,  58. 

-I.  Territorial  Courts^  58. 

2.  District  of  Columbia  Courts y  59. 

3.  Court  of  Claims y  59. 

4.  United  States  Commissioner,  60. 

5.  Clerks  of  Courts,  60. 

6.  Military  Courts  in  Conquered  Territory,  60. 

7.  Courts  df  Indian  Offenses,  60. 

8.  Pacific  Railway  Commission,  61. 

9.  Interstate  Commerce  Commission,  61. 

10.   Status  of  State  Courts  Administering  Federal  Law,  61. 

IV.  Nature  and  Exercise  of  Judicial  Power,  61. 

1.  Duty  of  Judiciary  to  Construe  Statutes,  61. 

a.  In  General^  61. 

b.  To  Determine  Constitutionality  of  Statutes,  61. 

c.  Validity  of  State  Statutes  under  State  Constitutions,  6^, 

d.  Wisdom  of  Legislative  Enactments,  63. 

2.  Must  Have  Power  to  Render  Judgment,  63. 

3.  Power  to  Punish  for  Contempt,  64. 

4.  No  Supervising  Power  over  Administrative  Departments,  64. 

5.  Interference  by  Political  Department  with  Judicial  Power ^  64. 

V.  Imposing  Judicial  or  Nonjudicial  Duties  on  the  Courts,  64. 

1.  Reviewing  Nonjudicial  Proceedings,  64. 

a.  In  General,  64. 

b.  Of  Special  Duties  Imposed  on  Judge  under  a  Treaty,  65. 

c.  Of  Board  of  Land  Commissioners,  65. 

d.  Of  Interstate  Commerce  Commission,  65. 

2.  Issue  of  Subpoenas  in  Aid  of  Administrative  Examinations,  65. 

3.  Appointment  of  Supervisors  of  Election,  66. 

4.  To  Fix  Rates  and  Tolls^  dd. 

5.  Rule  of  Court  as  to  Appointing  Examiners  in  Another  District,  67. 

VI-  Exercise  of  Judicial  Functions  by  Other  Departments,  67. 

I.    Assumption  by  Congress^  67. 

a.  Prescribing  Rule  of  Decision,  67. 

b.  Prescribing  Rules  of  Evidence,  68. 

c.  Prescribing  Forms  of  Proceedings,  68. 

d.  Authorizing  Sennce  of  Process  in  or  Out  of  District,  dZ, 

e.  Authorizing  Executions  to  Issue  on  Judgments,  69. 

f.  Providing  for  Appeals  to  Operate  Retrospectively,  69. 

g.  Prescribing  Qualifications  for  Admission  to  ike  Bar,  69. 
h.  Investigation  of  Affairs  of  Debtor  of  United  S/ates,  69. 

/.  Prescribing  Conditions  to  Recovery  Against  the  Giwernment,  69. 
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Vnltoa  fttatet  Courtt.  CONSTITUTION.  Art.  Ill,  Mc  1. 

2.  Imposed  on  Executive  and  Administrative  Officers^  70. 

a.  In  General y  70. 

b.  On  yudges  in  Nonjudicial  Capacity ^  70. 

c.  Giving  President  Power  to  Refuse  to  Accept  Condemned  Prop- 

erty^  70. 

d.  Whether  Bridge  Is  an  Obstruction  to  Navigation^  70. 

e.  Identification  and  Deportation  of  Aliens^  71. 
/.  Power  to  Adjust  Claims  under  a  Treaty ^  71. 

g.    Use  of  Set-off  to  judgment  Against  United  States^  71. 

h.  Issue  of  Distress  Warrant  by  Solicitor  of  Treasury,  71.      • 

I.  Determining  Disputable  Questions  under  Tariff  Act,  7  2. 

j.  Determining  Right  to  Receive  Mail  Matter^  72. 

k.  Imposing  Penalty  for  Fraudulent  Tax  Valuation,  72. 

/.  Right  to  Collect  or  Refund  Tonnage  Tax,  72. 

VII.  Control  of  Executive  Officers  by  Mandamus  or  Injunction, 

72. 
VIII.  Dimi:^ution  of  Compensation,  73. 
IX.  Tenure  "  During  Good  Behavior,"  73. 

I  Peotisioks  Kakdatoet  oh  CovesESS.  —  ^^  The  language  of  the  article 
throughout  is  manifestly  designed  to  be  mandatory  upon  the  legislature.  Its 
obligatory  force  is  so  imperative  that  Congress  could  not,  without  a  viola- 
tion of  its  duty,  have  refused  to  carry  it  into  operation.  The  judicial  power 
of  the  United  States  shall  be  vested  (not  may  be  vested)  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  Congress  may,  from  time  to  time,  ordain  and 
establish.  *  *  *  If^  then,  it  is  the  duty  of  Congress  to  vest  the  judicial 
power  of  the  United  States,  it  is  a  duty  to  vest  the  whole  judicial  power.  The 
language,  if  imperative  as  to  one  part,  is  imperative  as  to  all.  If  it  were  other- 
wise, this  anomaly  would  exist,  that  Congress  might  successively  refuse  to  vest 
the  jurisdiction  in  any  one  class  of  cases  enumerated  in  the  Constitution,  and 
thereby  defeat  the  jurisdiction  as  to  all;  for  the  Constitution  has  not  singled 
out  any  class  on  which  Congress  are  bound  to  act  in  preference  to  others." 

Martin  r.  Hunter,  (1816)  1  Wheat.  (U.  S.)    328,   reMcrsing  Hunter  t\   Martin,    (1814)    4 
Munf.   (Va.)    1. 

n.  JVDICIAL  POWEE  TO  BE  TESTED  IV  COUET8  ESTABLISHED  BT  GONOEEB8.  — 

Congress  cannot  vest  any  portion  of  Jhe  judicial  power  of  the  United  States 
except  in  courts  ordained  and  established  by  itself. 

Martin  v.  Hunter,  (1816)   1  Wheat.  (U.  S.)    330,  reversing  Hunter  t\  Martin,    (1814)    4 
Munf.  (Va.)  1. 

m  XTviTED  States  Cottets  —  1.  Territorial  Courts.  —  A  territorial  court 
is  not  one  of  those  mentioned  in  article  three  of  the  Constitution,  declaring  that 
the  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  Congress  may  from  time  to  time  establish,  the 
judges  of  which  hold  tlieir  offices  during  good  behavior,  receiving  at  stated  times, 
for  their  services,  a  compensation  that  cannot  be  diminished  during  their  con- 
tinuance in  office,  and  are  removable  only  by  impeachments 

McAUister  v.  U.  S.,  (1891)  141  U.  S.  180,  of  the  Constitution  providing  for  the  creation 
affirming  (1887)  22  Ct.  CI.  318.  See  also  of  a  Suprpme  Court  nnd  such  inferior  courts 
U.  S.  r.  Coe,   (1894)    155  U.  S.  85.  as  Conp:rpss  may  see  fit  to  establish.     Downes 

The  Territories  are  not  within  the  clause      *•  ^^^^^''""^^^  ^901)  182  U.  S.  282. 
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Th«j  Are  LagitlAtive  Covrti,  created  in  virtue  of  the  general  right  of  sovereignty 
which  exists  in  the  government,  or  in  virtue  of  that  clause  which  enables  Con- 
gress to  make  all  needful  rules  and  regulations  respecting  the  territory  belong- 
ing to  the  United  States. 

American  Ins.  Co.  v.  356  Bales  Cotton,  (1828)  1  Pet.  (U.  S.)  546.  See  also  Kickels  v. 
Griffin,   (1872)   1  Wash.  Ter.  385. 

2.  District  of  Columbia  Courts.  —  That  the  Supreme  Court  of  the  District 
of  Columbia  is  a  court  of  the  United  States,  results  from  the  right  of  exclusive 
legislation  over  the  District,  which  the  Constitution  has  given  to  Congress. 


£mbry  r.  Palmer,  (1882)   107  U.  S.  10. 

The  courts  provided  for  the  seat  of  govern- 
ment are  courts  of  the  United  States  capable 
of  receiving  the  judicial  power  provided  by 
this  article,  so  far  as  this  judicial  power  can 
be  made  to  apply.  James  v.  U.  S..  (1903) 
38  Ct.  CI.  629,  the  court  saying:  "  The  com- 
plete and  exclusive  jurisdiction  of  Congress 
over  the  district  is  incompatible  with  the 
proposition  that  the  district  was  intended  to 
be  organized  for  judicial  purposes  as  foreign 
territory  which  Congress  might  dispose  of, 
or  as  territory  to  be  held  so  tentatively  that 


the  judicial  power  could  not  be  lodged  in 
tribunals  as  national  in  character  as  courts 
provided  in  those  states  which  had  ceded  the 
district  for  national  purposes  forever.  Ter- 
ritory acquired  for  the  seat  of  government 
continues  to  be  national.  The  rights  of  per- 
sons to  their  lives,  libertyi  and  property  are 
the  same  in  the  district  as  in  the  states,  and 
the  judicial  powers  of  the  Supreme  (IJourt 
created  for  the  district  are  the  same  and  nro 
to  be  exercised  at  law  and  equity  in  the  same 
manner  for  the  protection  of  life  and  prop- 
erty as  in  the  United  States  courts  created 
for  the  states,  as  near  as  may  be." 


JwtieM  of  tke  Peaoe  in  tke  Dittriet  of  Golnnibia,  in  the  exercise  of  the  jurisdiction 
conferred  upon  them  by  Congress  to  try  and  determine  cases,  civil  and  crim- 
inal, are,  in  some  sense,  judicial  officers,  but  they  are  not  inferior  courts  of  the 
United  States,  for  the  Constitution  requires  judges  of  all  such  courts  to  be 
appointed  during  good  behavior. 

Capital  Traction  Co.  t?.  Hof,  (1899)  174  U.  S.  17.  See  also  U.  S.  v.  Mills,  (1897)  11  App. 
Cas.  (D.  C.)  507. 

8.  Court  of  daimi.  —  The  Act  of  Congress  establishing  the  Court  of  Claims 
is  constitutional.  Congress  may  undoubtedly  establish  tribunals  with  special 
powers  to  examine  testimony  and  decide,  in  the  first  instance,  upon  the  validity 
and  justice  of  any  claim  for  money  against  the  United  States,  subject  to  the 
supervision  and  control  of  Congress,  or  a  head  of  any  of  the  executive  depart- 
ments. In  this  respect  the  authority  of  the  Court  of  Claims  is  like  to  that  of 
an  auditor  or  comptroller  —  with  this  difference  only:  that  in  the  latter  case 
the  appropriation  is  made  in  advance,  upon  estimates,  furnished  by  the  different 
executive  departments,  of  their  probable  expense  during  the  ensuing  year; 
and  the  validity  of  the  claim  is  decided  by  the  officer  appointed  by  law  for 
that  purpose,  and  the  money  paid  out  of  the  appropriation  afterwards  made. 

Gordon  r.  U.  S.,   (1864)   117  U.  S.  699. 

The  jurisdiction  of  the  Court  of  Claims  is 
subject  to  the  wiU  of  Congress,  the  court  not 
having  a  constitutional  grant  of  judicial  au- 
thority; and  whatever  statutes  may  be  in 
force  at  the  time  a  case  is  adjudicated  meas- 
ure the  jurisdiction  of  the  court  in  the  dia- 
eharge  of  its  official  duty.  There  can  be  no 
vested  right  in  the  remedial  process  of  the 
law;  it  is  subject  to  change  at  the  will  of  the 
legislatare,  whose  discretion,  as  expressed  in 
the  statute,    marks   the  boundaries   of   the 
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power  of  the  court.    Gordon  i?.  U.  S.,  ( 1891 ) 
26  Ct.  CI.  309. 

Action  to  set  aside  treaty  award  for  fraud. 
—  When  a  citizen  insists  upon  a  recognition 
and  adjustment  of  a  claim,  he  imposes  a  legal 
obligation  upon  himself  to  become  subject 
to  the  jurisdiction  of  such  court  as  Congress 
may  empower  to  adjudicate  the  claim,  and  it 
is  within  the  constitutional  power  of  Con- 
gress to  impose  necessary  and  proper  terms 
and  conditions  in  the  act  of  jurisdiction. 
Thus  Congress  may  provide  that  if  an  award 
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which  is  the  subject  of  litigation  was  pro- 
cured by  fraud,  the  parties  may  be  barred 
from  all  claim  on  the  faith  of  the  award,  and 
the  money  may  be  returned  to  the  govern- 
ment from  which  it  was  received.  U.  S.  r. 
La  Abra  Silver  Min.  Co.,  (1804)  29  Ct.  CI. 
433. 

When  appeals  may  be  taken  to  Supreme 
Court.  —  Congress  can  confer  upon  this  court 
powers  not  strictly  judicial;  as  in  the  con- 
gressional cases,  where  the  court  sits  merely 
as  a  jury  to  find  the  facts  for  legislative 
consideration;  as  in  the  departmental  cases, 
where  it  may  advise  an  executive  depart- 
ment as  to  its  powers  and  duties;  as  in  the 


French  spoliation  cases,  where  its  functions 
are  those  of  a  ^uoAt-intemational  tribunal 
to  pass  upon  the  obligations  and  responsibili- 
ties of  a  foreign  power.  But  when  a  statute 
gives  the  Court  of  Claims  jurisdiction  and 
likewise  provides  that  whatever  judgment  may 
be  rendered  may  be  appealed  to  the  Supreme 
Court,  the  questions  to  be  considered  muht 
be  confined  to  the  legal  and  equitable  rights 
of  the  claimants,  a«  the  jurisdiction  of  tlii' 
Supreme  Court,  defined  by  the  Constitution, 
is  strictly  judicial,  and  statutory  authority 
can  neither  t^ake  away  from  nor  add  to  the 
inherent  powers  of  that  tribunal.  Western 
Cherokee  Indians  t'.  U.  S.,  ( 1891 )  27  Ct.  CI. 
30. 


4.  United  States  ComnLissioner.  —  A  United  States  oommissioner  is  neither 
a  court  nor  the  judge  of  any  conrt,  nor  is  he  vested  by  law  with  any  part  of  the 
judicial  power  of  the  United  States,  for  the  judicial  power  is  vested  in  the 
Supreme  (^ourt  and  "  such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish,"  and  cannot  be  vested  in  a  commissioner,  who  is  neither 
made  a  court,  nor  empowered  to  hold  a  court  in  the  constitutional  sense.  He 
is  an  inferior  officer  of  the  court,  appointed  by  it  by  authority  of  Congress, 
with  defined  and  circumscribed  powers,  but  no  part  of  the  judicial  power  of 
the  United  States  is  vested  in  him,  nor  can  it  be. 

In  re  Sing  Tuck,  (1903)    126  Fed.  Rep.  397. 

6.  Clerks  of  Courts.  —  Congress  has  no  authority  to  confer  judicial  power 
upon  clerks  of  courts,  for  under  the  provisions  of  the  Constitution  the  judicial 
power  of  the  United  States  can  only  be  vested  in  and  be  exercised  by  courts 
created  and  established  by  law  to  exix>und  and  administer  the  law  in  applica- 
tion to  the  cases  and  controversies  which  may  come  before  them  in  due  course 
of  legal  procedure. 

State  V.  Sullivan,   (1892)   50  Fed.  Rep.  599. 

6.  Military  Courts  in  Conquered  Territory.  —  The  provision  that  "  the  judi- 
cial power  of  the  United  States  shall  be  vested  in  one  Supreme  Court  and 
in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish,"  has  no  application  to  the  abnormal  condition  of  conquered  territory 
in  the  occupancy  of  the  conquering  army.  It  refers  only  to  courts  of  the 
United  States,  which  militarv  courts  are  not. 


Mechanics',  etc.,  Bank  r.  Union  Bank, 
(1874)  22  Wall.  (U.  S.)  295,  wherein  the 
court  said  that  the  power  to  establish  by 
military  authority  courts  for  the  administra- 
tion  of  civil  ns  well  as  criniinil  justice  in 
portions  of  the  insurjront  states  occupied  by 
the  national  forces  is  prccisoly  the  same  as 
that  which  exists  when  forei<;n  territory  has 
been  conquered  and  is  occupied  by  the  con- 
querors; affirminff  (1873)  2.')  La.  Ann.  387. 
See  also  Burke  i\  Tregre,  (1870)  22  La.  Ann. 
629. 


A  military  commission  cannot  exercise  any 
part  of  the  judicial  power  of  the  country. 
Jurisdiction  cannot  be  conferred  upon  such  a 
court  under  the  "laws  and  usages  of  war  " 
over  citizens  in  states  which  have  upheld  the 
nnthority  of  the  govemment  and  where  the 
courts  are  open  and  their  process  unob- 
structed. /•>  ;).  Millif^an,  (1800)  4  Wall. 
(U.  R.)  121.  See  also  fn  re  Vidal,  (1900) 
179  U.  R.  120,  that  a  military  tribunal  is  not 
a  court  having  jurisdiction  "  in  law  or 
equity." 


7.  Courts  of  Indian  Oflfenses.  —  "  Courts  of  Indian  oflFenses  "  are  not  the  con- 
stitutional courts  provided  for  in  this  section,  which  Congress  only  lias  the 
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power  to  ordain  and  establish,  but  mere  educational  and  disciplinary  instni- 
mentalities  by  which  the  government  of  the  United  States  is  endeavoring  to 
improve  and  elevate  the  condition  of  these  dependent  tribes  to  which  it  sustains 
the  relation  of  guardian. 

U.  S.  r.  Clapox,  (1888)   35  Fed.  Rep.  577. 

8.  Pacific  Eailway  Commission.  —  The  Pacific  railway  commission  is  not  a 
judicial  body,  and  possesses  no  judicial  powers  under  the  Act  of  Congress  of 
ilarch  3,  1887,  creating  it,  and  can  determine  no  rights  of  the  government,  or 
of  the  corporation  whose  affairs  it  is  appointed  to  investigate. 

Matter  of  Pacific  R.  Commission,  (1887)    32  Fed.  Rep.  241. 

9.  Interstate  Commerce  Commission.  —  The  interstate  commerce  commission 
is  not  invested,  and  cannot  be  invested  imder  the  Constitution,  with  purely 
judicial  power.  Its  functions  are  necessarily  restricted  to  the  performance  of 
administrative  duties,  with  such  gi/fl^-judicial  powers  as  are  incidental  and 
necessarv'  to  the  proper  performance  of  those  duties. 

Interstate   Commerce   Commission   r.   Cin-       Louisville,  etc.,  R.  Co.,   (1889)   37  Fed.  Rep. 
pinnati,   etc.,    R.   Co.,    (1896)    76   Fed.   Rep.       612. 
183.     See  also  Kentucky,  etc.,  Bridge  Co.  r. 

10.  Status  of  State  Courts  Administering  Federal  Law.  —  A  state  court,  while 
entertaining  proceedings  for  naturalization,  remains  a  part  of  the  sovereignty 
of  the  state  and  does  not  become  a  federal  court,  and  perjury  committed  by  a 
witness  in  swch  a  proceeding  is  punishable  in  the  state  court,  and  a  federal 
court  cannot  entertain  jurisdiction  in  the  absence  of  a  federal  statute  con- 
ferring it 

U.  S.  r.  Severino,  (1903)  125  Fed.  Rep.  953. 

17.  Vatttbe  and  Exebcise  of  Judicial  Poweb  —  1.  Duty .  of  Judiciary  to 
Construe  Statutes  —  a.  In  General.  —  The  judicial  department  has  imposed 
upon  it,  by  the  Constitution,  the  solemn  duty  to  interpret  the  hiws,  in  the  last 
n»sort;  and  however  disagreeable  that  duty  may  Ix?,  in  cases  where  its  own 
judgment  shall  differ  from  that  of  other  high  functionaries,  it  is  not  at  liberty 
to  surrender  or  to  waive  it. 

U.  S.  r.  Dickson,  (1841)  15  Pet.  (U.  S.)  of  Congress  which  declares  that  a  prior  stat- 

162.  ute  "  shall  not  be  so  construed  "  as  to  have  a 

certain  effect  should   not  be  given  a   retro- 

Tfae   judicial    department   must   determine  spective  or  retroactive  oiTect,  because  such  an 

the  construction  of  all  laws  involved  in  cases  operation   of  a    statute  on   rights   vested   by 

«fore  them,  but  it  is  also  their  duty  to  give  contract  conflicts  with  the  general   rules   of 

to  a    construed    Act    its    intended    practical  judicial  and   legislative   instincts.     Bassett's 

operation  so  far  as  that  is  possible.     An  Act  Case,  (186G)  2  Ct.  CI.  448. 

h.  To  Determine  Constitutionality  of  Statutes.  —  The  judicial  power 

fovers  every  legislative  Act  of  Congress,  whether  it  be  made  within  the  limits 

of  its  delegated  powers,  or  be  an  assumption  of  power  beyond  the  grants  in  the 

Constitution.     This  judicial  power  was  justly  regarded  as  indispensable,  not 

merely  to  maintain  the  supremacy  of  the  laws  of  the  United  States,  but  also 

to  ^lard  the  states  from  any  encroachment  upon  their  reserved  rights  by  the 

general  government    And  as  the  Constitution  is  the  fundamental  and  supreme 
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law,  if  it  appears  that  an  Act  of  Congress  is  not  pursuant  to  and  within  the 
limits  of  the  power  assigned  to  the  federal  government,  it  is  the  duty  of  the 
courts  of  the  United  States  to  declare  it  unconstitutional  and  void. 


Ableman  v.  Booth,  (1858)  21  How.  (U.  S.) 
520,  wherein  the  court  further  said :  "  The 
grant  of  judicial  power  is  not  confined  to  the 
administration  of  laws  passed  in  pursuance 
to  the  provisions  of  the  Constitution,  nor  con- 
fined to  the  interpretation  of  such  laws;  but, 
by  the  very  terms  of  the  grant,  the  Constitu- 
tion is  unuer  their  view  when  any  Act  of 
Congress  is  brought  before  them,  and  it  is 
their  duty  to  declare  the  law  void,  and  refuse 
to  execute  it,  if  it  is  not  pursuant  to  the 
legislative  powers  conferred  upon  Congress. 
And  as  the  final  appellate  power  in  all  such 
questions  is  given  to  this  court,  controversies 
as  to  the  respective  powers  of  the  United 
States  and  the  states,  instead  of  being  de- 
termined by  military  and  physical  force,  are 
heard,  investigated,  and  finally  settled,  with 
the  calmness  and  deliberation  of  judicial  in- 
quiry." See  also  Powell  t?.  Pennsylvania, 
(1888)  127  U.  S.  686. 

Whether  an  Act  of  Congress  is  within  the 
limits  of  its  delsgated  power  or  not  is  a  judi- 
cial question,  to  be  decided  by  the  courts,  the 
Constitution  having,  in  express  terms,  de- 
clared that  the  judicial  power  shall  extend 
to  all  cases  arising  under  the  Constitution. 
Gordon  v.  U.  S.,  (1864)  117  U.  S.  705.  See 
also  Marbury  v,  Madison,  (1803)  1  Cranch 
(U.  S.)  176.  See  Cooper  r.  Telfair,  (1800) 
4  Dall.  (U.  S.)  14. 

Courts  cannot  declare  legislative  acts  un- 
constitutional upon  agreed  and  general  state- 
ments and  without  the  fullest  disclosure  of 
material  facts.  "  Whenever,  in  pursuance 
of  an  honest  and  actual  antagonistic  asser- 
tion of  rights  by  one  individual  against  an- 
other, there  is  presented  a  question  involving 


the  validity  of  any  Act  of  any  legislature, 
state  or  federal,  and  the  decision  necessarily 
rests  on  the  competency  of  the  legislature  to 
so  enact,  the  court  must,  in  the  exercise  of 
its  solemn  duties,  determine  whether  the  Act 
be  constitutional  or  not;  but  such  an  exercise 
of  power  is  the  ultimate  and  supreme  func- 
tion of  courts.  It  is  legitimate  only  in  the 
last  resort,  and  as  a  necessity  in  the  deter- 
mination of  real,  earnest,  and  vital  contro- 
versy between  individuals.  It  never  was  the 
thought  that,  by  means  of  a  friendly  suit,  a 
party  beaten  in  the  legislature  could  transfer 
to  the  courts  an  inquiry  as  to  the  constitu- 
tionality of  the  legislative  Act."  Chicago, 
etc.,  R.  Co.  V,  Wellman,  (1892)  143  U.  S. 
345. 

Whether  a  mere  exceeding  of  the  powers  of 
Congress,  in  legislation,  without  a  repug- 
nancy to  express  provisions  of  the  Constitu- 
tion, is  among  the  proper  objects  of  cogni- 
zance in  the  federal  judiciary,  would  proba- 
bly depend  upon  the  extent  of  the  degree  of 
legislative  discretion.  U.  S.  r.  The  William, 
(1808)  2  Hall  Law  J.  255,  28  Fed.  Cas.  No. 
16,700. 

Relation  to  judicial  power  in  England. — 
The  position  and  rank  assigned  to  the  Su- 
preme Court  in  the  government  of  the  United 
States  differ  from  that  of  thS  highest  judi- 
cial power  in  England,  which  is  subordinate 
to  the  legislative  power,  and  bound  to  obey 
any  law  that  Parliament  may  pass,  although 
it  may,  in  the  opinion  of  the  court,  be  in  con- 
fiict  with  the  principles  of  Magna  Charta  or 
the  Petition  of  Rights.  Gordon  v.  U.  S., 
(1864)  117  U.  S.  700. 


Byery  LegislatiTe  Aet  Is  to  Be  Preiumed  to  Be  a  Constitutional  exercise  of  l^slative 
power  until  the  contrary  is  clearly  established. 


Close  t?.  Glenwood  Cemetery,  (1882)  107 
U.  S.  475.  See  also  Ex  p.  Thornton,  (1882) 
12  Fed.  Rep.  541. 

Proper  respect  for  a  co-ordinate  branch  of 
the  government  requires  the  courts  of  the 
United  States  to  give  effect  to  the  presump- 
tion that  Congress  will  pass  no  Act  not 
within  its  constitutional  power.  This  pre- 
sumption should  prevail  unless  the  lack  of 
constitutional  authority  to  pass  an  Act  in 
question  is  clearlv  demonstrated.  U.  S.  v. 
Harris,  (1882)   106  U.  S.  635. 

When  this  court  is  called  on  in  the  course 
of  the  administration  of  the  law  to  consider 
whether  an  Act  of  Congress,  or  of  any  other 
department  of  the  government,  is  within  the 
constitutional  authority  of  that  department, 
a  due  respect  for  a  co-ordinate  branch  of  the 
government  requires  that  we  shall  decide  that 
it  has  transcended  its  powers  only  when  that 
is  80  plain  that  we  cannot  avoid  the  duty. 
Trade-Mark  Cases,  (1879)   100  U.  S.  96. 
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Declared  invalid  only  in  a  clear  case. — 
"  It  is  unnecessary,  at  this  time,  for  me  to 
determine  whether  this  court  constitution- 
ally possesses  the  power  to  declare  an  Act  of 
Congress  void,  on  the  ground  of  its  being 
made  contrary  to,  and  in  violation  of,  the 
Constitution:  but  if  the  court  have  such 
power,  I  am  free  to  declare  that  I  will  never 
exercise  it  but  in  a  very  clear  case."  Per 
Chase,  J.,  in  Hylton  r.  U.  S.,  (1796)  3  Dall. 
(U.  S.)   175. 

Federalist.  —  If  it  be  said  that  the  legisla- 
tive  body  are  themselves  the  constitutional 
judges  of  their  own  powers,  and  that  the  con- 
struction they  put  upon  them  is  conclusive 
upon  the  other  departments,  it  may  be  an- 
swered, that  this  cannot  be  the  natural  pre- 
sumption where  it  is  not  to  be  collected  from 
finy  particular  provisions  in  the  Constitution. 
It  is  not  otherwise  to  be  supposed  that  the 
Constitution  could  intend  to  enable  the  rep- 
resentatives of  the  people  to  substitute  their 
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will  to  that  of  their  constituents.  It  is  far 
more  rational  to  suppose  that  the  courts 
were  designed  to  be  an  intermediate  body  be- 
tween the  people  and  the  legislature,  in  order, 
among  other  things,  to  keep  the  latter  within 
the  limits  assigned  to  their  authority.  The 
interpretation  of  the  laws  is  the  proper  and 
peculiar  province  of  the  courts.  A  constitu- 
tion is,  in  fact,  and  must  be  regarded  by  the 
judges,  as  a  fundamental  law.  It.  there- 
fore, belongs  to  them  to  ascertain  it»  mean- 
ing, as  well  as  the  meaning  of  any  particular 
Act  proceeding  from  the  legislative  body.  If 
there  .should  happen  to  be  an  irreconcilable 
variance  between  the  two,  that  which  has  the 
superior  obligation  and  validity  ought,  of 
course,  to  be  preferred ;  or,  in  other  words. 


the  Constitution  ought  to  be  preferred  to  the 
statute,  the  intention  of  the  people  to  the  in- 
tention of  their  agents.  Nor  does  this  con- 
clusion by  any  means  suppose  a  superiority 
of  the  judicial  to  the  legislative  power.  It 
only  supposes  that  the  power  of  the  people  is 
superior  to  both;  and  that  where  the  will  of 
the  legislature,  declared  in  its  statutes, 
stands  in  opposition  to  that  of  the  people, 
declared  in  the  Constitution,  the  judges 
ought  to  be  governed  by  the  latter  rather 
than  the  former.  They  ought  to  regulate 
their  decisions  by  the  fundamental  laws, 
rather  than  by  those  which  are  not  funda- 
mental. Hamilton,  in  The  Federalist,  No. 
LXXVIII. 


c.  Validity  of  State  Statutes  undbb  State  Constitutions.  —  The 
Supreme  Court  of  the  United  States  has  no  jurisdiction  to  determine  that  any 
law  of  any  state  legislature,  contrary  to  the  constitution  of  such  state,  is  void. 

Calder  v.  Bull,   (1798)   3  Dall.   (U.  S.)    392. 

d.  Wisdom  of  Legislative  Enactments.  —  Courts  do  not  sit  in  judgment 
on  the  wisdom  of  legislative  or  constitutional  enactments. 


Louisville,  etc.,  R.  Co.  t?.  Kentucky,  (1902) 
183  U.  S.  512.  See  also  Lottery  Case,  (1903) 
188  U.  S.  363. 


M 


Whilst,  as  a  result  of  our  written  Con- 
stitution, it  is  axiomatic  that  the  judicial 
department  of  the  government  is  charged 
with  the  solemn  duty  of  enforcing  the  Con- 
stitution, and  therefore,  in  cases  properly 
presented,  of  ■  determining  whether  a  given 
manifestation  of  authority  has  exceeded  the 
power  conferred  by  that  instrument,  no  in- 
stance is  afforded  from  the  foundation  of  the 
government  where  an  Act,  which  was  within 
a  power  conferred,  was  declared  to  be  re- 
pugnant to  the  Constitution  because  it  ap- 
peared to  the  judicial  mind  that  the  particu- 
lar exertion  of  constitutional  power  was 
either  unwise  or  unjust.  To  announce  such 
a  principle  would  amount  to  declaring  that 
in   our   constitutional    system   the   judiciary 


was  not  only  charg^  with  the  duty  of  up- 
holding the  Constitution,  but  also  with  the 
responsibility  of  correcting  every  possible 
abuse  arising  from  the  exercise  by  the  other 
departments  of  their  conceded  authority.  So 
to  hold  would  be  to  overthrow  the  entire  dis- 
tinction between  the  legislative,  judicial,  and 
executive  departments  of  the  government, 
upon  which  our  system  is  founded,  and  would 
be  a  mere  act  of  judicial  usurpation."  Mc- 
Cray  t?.  U.  S.,  (1904)   196  U.  S.  63. 

"  So  long  as  Congress  keeps  within  the  lim- 
its of  its  authority  as  defined  by  the  Con- 
stitution, infringing  no  rights  recognized  or 
secured  by  that  instrument,  its  regulations 
of  interstate  and  international  commerce, 
whether  founded  in  wisdom  or  not,  must  be 
submitted  to  by  all."  Northern  Securities 
Co.  t?.  U.  S.,  (1904)   193  U.  S.  350. 


2.  Hurt  Have  Power  to  Bender  Judgment.  —  The  Supreme  Court  has  no  juris- 
diction in  any  case  where  it  cannot  render  judgment  in  the  legal  sense  of  the 
term ;  and  when  it  depends  upon  the  legislature  to  carry  its  opinion  into  effect 
or  not,  at  the  pleasure  of  Congress. 

of  the  value  of  such  services  shall  be  con- 
clusive of  the  amount  thereof,"  no  judicial 
duty  is  required  to  be  performed  by,  and  no 
judicial  power  is  conferred  upon,  the  court, 
and  hence  the  court  is  without  jurisdiction 
to  act  in  the  premises.  The  duty  attempted 
to  be  imposed  by  section  6  upon  the  courts  is 
simply  clerical  in  its  nature,  which 'may  be 
as  conveniently  and  efficiently  discharged  by 
any  competent  member  of  the  executive  de- 
partment. Ex  p.  Riebeling,  (1895)  70  Fed. 
Rep.  310.  See  also  U.  S.  v.  Queen,  (1900) 
105  Fed.  Rep.  269. 


Gordon  v,  U.  S.,  (1864)    117  U.  S.  704. 

Finding  certified  to  secretary  of  treasury 
not  conclusive-  —  By  section  6  of  the  Act  of 
Jane  22,  1874,  providing  "  that  no  payment 
shall  be  made  to  any  person  furnishing  in- 
formation in  any  case  wherein  judicial  pro- 
ceedings  shall    have  been  instituted,   unless 
his  claim   to   com]>ensation  shall   have  been 
established  to  the  satisfaction  of  the  court  or 
judge  having  cognizance  of  such  proceedings, 
and  the  value  of  his  services  duly  certified  by 
s^id  court  or  judge  for  the  information  of  the 
sr*cretary  of  the  treasury;  but  no  certificate 
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3.  Power  to  Punish  for  Contempt.  —  The  power  of  a  court  to  make  an  order 
carries  with  it  the  equal  power  to  punish  for  a  disobedience  of  that  order,  and 
the  inquiry  as  to  the  question  of  disobedience  has  been,  from  time  inmiemorial, 
the  special  function  of  the  court. 


In  re  Debs,  (1895)  158  U.  S.  594,  denying 
a  petition  for  a  writ  of  habeas  corpus  on 
reviewing.  U.  S.  v.  Debs,  (1894)  64  Fed. 
Rep.  724.  See  sec.  725,  R.  S.  U.  S.,  Fed. 
Stats.  Annot.,  vol.  4,  p.  534. 

The  authority  to  punish  for  contempt  is 
granted  as  a  necessary  incident  in  establish- 


ing a  tribunal  as  a  court.  The  common  law  can- 
not be  resorted  to  for  aid  in  giving  jurisdic- 
tion in  the  courts  of  the  United  States,  but 
only  in  deciding  certain  questions  after  juris- 
diction is  otherwise  obtained.  U.  S.  r.  New 
Bedford  Bridge,  (1847)  1  Woodb.  &  M.  (U. 
S.)  401,  27  Fed.  Cas.  No.  15,867. 


Gongren  Has  the  Bight  to  Limit  the  power  of  the  federal  courts  to  punish  for 
contempt.  , 


Ex  p.  Poulson,  (1835)  19  Fed.  Cas.  No. 
11,350. 

Commissioner  cannot  be  invested  with 
power.  —  Congress  has  not  the  power  to  in- 
vest a  commissioner  with  the  authority,  in  a 
proceeding  originally  instituted  before  him,  to 
summarily  commit  a  citizen  for  an  alleged 


contempt.  This  was  an  exercise  of  the  judi- 
cial power  of  the  United  States,  which,  under 
the  Constitution,  could  not  be  intrusted  to 
an  officer  appointed  and  holding  his  office  in 
the  manner  in  which  these  commissioners 
were  appointed  and  held  their  offices.  Ex  p. 
Doll,  (1870)  7  Phila.  (Pa.)  695,  7  Fed.  Cas. 
No.  3,968. 


4.  No  Supervising  Power  over  Administrative  Departments. —  The  courts  have 
no  general  supervising  power  over  the  proceedings  and  action  of  the  various 
administrative  departments  of  government. 

Keim  v.  U.  S.,   (1900)    177  U.  S.  293,  af-       71;  Astrom  v.  Hammond,   (1842)   3  McLean 
firming    (1898)    33   Ct.    CI.    174.      See    also       (U.  S.)    107,  2  Fed.  Cas.  No.  596. 
Georgia  v.  Stanton,   (1867)   6  Wall.    (U.  S.) 

6.  Interference  by  Political  Department  with  Judicial  Power.  —  There  is  no 
power  in  the  executive  government  to  revise  and  reverse  the  judgments  of  the 
prize  or  other  courts  of  law  of  the  United  States,  or  to  criticise  and  condemn 
their  supposed  errors. 


Captures  on  The  Rio  Grande,    (1864)    11 
Op.  Atty.-Gen.  117. 

The  Constitution  and  laws  have  committed 
to  the  admiralty  courts  exchisive  jurisdiction 
of  a  case  in  admiralty,  and  when  such  a 
court  has  ordered  a  vessel  libeled  for  viola- 
tion of  the  neutrality  laws  to  be  released 
on  bond,  all  opportunity  as  well  as  right 
on  the  part  of  the  government  to  object  or 
resist  is  terminated,  and  the  executive  de- 
partment of  the  government  is  without  power 
to  interfere.  The  Meteor,  (1866)  12  Op. 
Atty.-Gen.  2. 

The  political  department  of  the  government 


has  no  legal  power  to  annul  or  alter  the 
judgment  of  a  court  of  law,  and  the  attorney- 
general  will  not,  at  the  request  of  the  secre- 
tary of  state,  give  an  opinion  as  to  the 
sufficiency  of  the  grounds  on  which  such  a 
judgment  was  based.  The  Teresita's  Case, 
(1862)   10  Op.  Atty.-Gen.  347. 

The  attorney-general  has  no  such  official 
relation  to  the  judge  of  a  United  vStates  Dis- 
trict Court  as  would  warrant  him  in  asking 
of  the  judge  an  explanation  of  any  transac- 
tion in  which,  having  lawful  jurisdiction,  ha 
has  been  judicially  engaged.  Extradition  of 
Trangott  MuUer,  (1863)  10  Op.  Atty.-Gen. 
501. 


y.  iHFOsiiro  Judicial  ob  NoirjTn)iGiAL  Duties  oir  the  Courts  —  1.  Beviewing 
Noojndioial  Proceedings  —  a.  In  Gexerat..  —  Con^^ess  may  provide  for  the 
review  of  the  action  of  commissioiis  and  boards  created  by  it,  exercising  only 
(j^/a^'-judicial  powers,  by  the  transfer  of  their  proceedings  and  decisions, 
denominated  appeals  for  want  of  a  better  term,  to  judicial  tribunals  for 
examination  and  determination  de  novo. 


Stpphens  V.  Cherokee  Nation,  (1899)  174  U.  S.  477. 
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6.  Of  Special  Duties  Imposed  on  Judge  unde»  a  Treaty.  • —  An  Act 
of  Congress,  in  order  to  carry  out  the  provisions  of  a  treaty,  authorized  the 
judgment  of  the  superior  courts  established  at  St.  Augustine  and  Pensacola 
respectively  to  receive  and  adjust  all  claims  arising  within  their  respective 
jurisdictions  agreeably  to  the  provisions  of  the  treaty,  and  by  a  further  special 
law  authorized  the  district  judge  of  the  United  States  for  the  northern  district 
of  Florida  to  receive  and  adjudicate  the  claims  of  certain  persons.  It  was 
held  that  such  a  tribunal  was  not  a  judicial  one  and  that  the  Act  of  Congress 
did  not  intend  to  make  it  one,  nor  were  the  powers  exercised  by  the  district 
judge  judicial  in  their  nature,  and  such  a  proceeding  could  not  be  reviewed  by 
the  United  States  Supreme  Court 

U.  S.  u.  Ferreira,  (1861)   13  How.   (U.  S.)  48. 

c.  Of  Board  of  Land  Commissiokeas.  — •  The  Act  of  March  3,  1851, 
established  a  board  of  land  commissioners  to  settle  private  land  claims  in 
California,  and  provided  for  a  review  of  the  decision  by  the  District  Court  on 
petition  of  the  claimant  or  the  district  attorney,  on  behalf  of  the  United  States. 
Upon  objection  that  as  this  board,  as  organized,  was  not  a  court  under  the 
Constitution,  and  could  not,  therefore,  be  invested  with  any  of  the  judicial 
powers  conferred  upon  the  general  government,  the  law  prescribing  an  appeal 
to  the  District  Court  from  the  decision  of  the  board  of  commissioners  was 
unconstitutional,  the  court  said  that  the  suit  in  the  District  Court  was  to  be 
regarded  as  an  original  proceeding,  the  removal  of  the  transcript,  papers,  and 
evidence  into  it  from  the  board  of  commissioners  being  but  a  mode  of  providing 
for  the  institution  of  the  suit  in  that  court. 

U.  S.  V.  Ritchie,  (1854)    17  How.   (U.  S.)  cided   by    the   board    of   commissioners,   but 

633,  wherein  the  court  said:     "The  transfer,  hears  the  case  de  novOf  upon  the  papers  and 

it  is  true,  is  called  an  appeal;  we  must  not,  testimony  which   had   been   used  before   the 

however,  be  misled  by  a  name,  but  look  to  board,  they  being  made  evidence  in  the  Dis- 

the  substance  and  intent  of  the  proceeding.  trict  Court;  and  also  upon  such  further  evi- 

The  District  Court  is  not  confined  to  a  mere  dence  as  either  party  may  see  fit  to  produce." 
re-examination  of  the  case  as  heard  and  de- 

d.  Of  Intebstate  Commence  Commission.  —  The  Act  of  Congress  creat- 
ing the  interstate  commerce  commission  has  not  attempted  to  confer  upon  the 
courts  nonjudicial  functions.  A  court  is  not  made,  by  the  Act,  the  mere 
executioner  of  the  commissioners'  order  or  recommendation  so  as  to  impose  upon 
the  court  a  nonjudicial  power.  A  suit  is,  under  the  provisions  of  the  Act, 
an  original  and  independent  proceeding  in  which  the  commission's  report  is 
made  prima  facie  evidence  of  the  matters  or  facts  therein  stated.  The  court 
is  not  confined  to  a  mere  re-examination  of  the  case  as  heard  and  reported  by 
the  commission,  but  hears  and  determines  the  case  de  novo,  upon  proper  plead- 
ings and  proofs,  the  latter  including  not  only  the  prima  facie  facts  reported 
by  the  commission,  but  all  such  other  and  further  testimony  as  either  party  may 
introduce,  bearing  upon  the  matters  in  controversy. 

Kentucky,  etc..  Bridge  Co.  v.  Louisville,  etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  614. 

2.  Iwae  of  Subpconas  in  Aid  of  Administrative  Examinations.  —  An  Act  of 
Congress  authorizing  the  interstate  commerce  commission  to  invoke  the  aid 
9  Fr  9.  A.  —  5  W  Volume  IX. 
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of  any  court  of  the  United  States  in  requiring  the  attendance  of  witnesses, 
and  the  production  of  documents,  books,  and  papers,  is  valid. 


Interstate  Commerce  Commission  v.  Brim- 
son,  (1894)  154  U.  S.  489,  wherein  the  court 
said:  "We  are  of  opinion  that  a  judgment 
of  the  Circuit  Court  of  the  United  States 
determining  the  issues  presented  by  the  peti- 
tion of  the  interstate  commerce  commission, 
and  by  the  answers  of  the  appellees,  will  be  a 
legitimate  exertion  of  judicial  authority  in 
ft  case  or  controversy  to  which,  by  the  Con- 
ilntution,  the  judicial  power  of  the  United 
States  extends.  A  final  order  by  that  court 
dismissing  the  petition  of  the  commission,  or 
requiring  the  appellees  to  answer  the  ques- 
tions propounded  to  them,  and  to  produce 
the  books,  papers,  etc.,  called  for,  will  be  a 
determination  of  questions  upon  which  a 
court  of  the  United  States  is  capable  of  act- 
ing and  which  may  be  enforced  by  judicial 
process.  If  there  is  any  legal  reason  why 
appellees  should  not  be  required  to  answer 
the  questions  put  to  them,  or  to  produce  the 
books,  papers,  etc.,  demanded  of  them,  their 
rights  can  be  recognized  and  enforced  by  the 
court  below  when  it  enters  upon  the  consid- 
eration of  the  merits  of  the  questions  pre- 
sented by  the  petition." 

Congress  may  aiithorize  the  courts  to  en- 
force subpoenas  applied  for  by  the  pension 
bureau,  to  compel  witnesses  to  appear  and 
testify  before  executive  officers  on  the  subject 
of  pension  claims,  and  in  this  respect  the 
Act  of  July  15,  1882,  is  valid.  In  re  Gross, 
(1897)  78  Fed.  Rep.  107,  following  Inter- 
state   Commerce    Commission    v.    Brimson, 


(1894)  154  U.  S.  489,  as  to  conferring  upon 
the  courts  power  to  enforce  subpoenas  issued 
by  the  interstate  commerce  commission. 

"In  the  case  of  In  re  McLean,  (1888)  37 
Fed.  Rep.  048,  Mr.  District  Judge  Benedict, 
upon  an  application  made  by  a  commissioner 
of  pensions  for  a  subpoena  under  these  Acts, 
refused  the  subpoena,  upon  the  ground  that 
Congress  did  not  have  the  power  to  invoke 
the  aid  of  the  courts  in  a  purely  executive 
examination  pending  in  an  executive  depart- 
ment of  the  government.  For  this  he  stated 
as  authority  the  judgment  of  Mr.  Justice 
Field  in  Matter  of  Pacific  R.  Commission, 
(1887)  32  Fed.  Rep.  241,  in  which  substan- 
tially the  same  ruling  was  made.  Subse- 
quently, the  same  ruling  was  made  by  Mr.  Cir- 
cuit Judge  Gresham  in  In  re  Interstate  Com- 
merce Commission,  53  Fed.  Rep.  476.  It  is 
contended  by  the  district  attorney  that  these 
decisions  have  been  overruled  by  the  case  of 
Interstate  Commerce  Commission  f .  Brimson, 
(1894)  154  U.  S.  447.  Possibly,  in  some  re- 
spects, these  decisions  are  inconsistent  with 
each  other,  and  it  may  be  said  that  the 
power  of  Congress  to  authorize  an  adminis- 
trative commission  to  invoke  the  aid  of  the 
courts  in  compelling  the  production  of  wit- 
nesses and  documentary  evidence  before  the 
commission  for  the  purposes  of  their  exami- 
nations, and  the  punishment  of  such  wit- 
nesses for  false  swearing  and  perjury,  has 
been  established  by  the  Brimson  case.'*  U. 
S.  V,  Bell,  (1897)  81  Fed.  Rep.  847. 


3.  Appeintment  of  Supervisors  of  Election.  —  An  Act  of  Congress  requiring 
the  Circuit  Courts  to  appoint  supervisors  of  election  is  not  unauthorized  as 
imposing  upon  the.  Circuit  Courts  duties  not  judicial. 


Ex  p.  Siebold,  (1879)   100  U.  S.  397. 

An  Act  of  Congress  providing  that  "  when- 
eve»  in  any  city  or  town  having  upwards  of 
twenty  thousand  inhabitants,  there  are  two 
citizens  thereof,  or  whenever  in  any  county 
or  parish,  in  any  congressional  district,  there 
are  ten  citizens  thereof,  in  good  standing, 
who  prior  to  any  registration  of  voters  for 
an  election  for  representative  or  delegate  in 
the  Congress  of  the  United  States,  or  prior 
to  any  election  at  which  a  representative  or 
delegate  in  Congress  is  to  be  voted  for,  may 
make  known,  in  writing,  to  the  judge  of  the 
Circuit  Court  of  the  United  States  for  the 
circuit  wherein  such  city  or  town,  county  or 


parish,  is  situated,  their  desire  to  have  such 
registration,  or  such  election,  or  both, 
guarded  and  scrutinized,  the  judge,  within 
not  less  than  ten  days  prior  to  the  registra- 
tipn,  if  one  there  be,  or  if  no  registration  be 
required,  within  not  less  than  ten  days  prior 
to  the  election,  shall  open  the  Circuit  Court 
at  the  most  convenient  point  in  the  circuit," 
is  not  unconstitutional  as  imposing  upon  the 
judiciary  nonjudicial  duties.  If  the  Act  com- 
manded the  court  to  supervise  the  elections 
it  would  be  invalid,  but  the  command  is  that 
the  court  shall  appoint  others  to  perform  that 
duty.  Matter  of  Sundry  Citizens,  etc.,  ( 1878) 
2  Flipp.  (U.  S.)  228,  23  Fed.  Cas.  No. 
13,628. 


4.  To  Fix  Bates  and  Tolls.  —  An  Act  of  Congress  providing  that  railway 

companies  shall  have  the  right  of  passage  over  a  bridge  "  under  and  upon  such 

terms  and  conditions  as  shall  be  prescribed  by  the  District  Court  of  the  United 

States  for  the  northern  district  of  New  York,  upon  hearing  the  allegations  and 

proofs  of  the  parties,  in  case  they  shall  not  agree,"  is  not  invalid  as  conferring 

]ipon  a  United  States  court  other  than  judicial  functions. 
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Canada  Southern  R.  Co.  v.  International 
Bridge  Co.,  (1881)  8  Fed.  Rep.  191,  (1880) 
7  Fed.  Rep.  653,  wherein  the  court  said: 
"  If  the  Act  provides  for  a  determination  of 
the  terms  and  conditions  upon  which  the 
railway  companies  may  use  the  bridge  in  case 
the  parties  fail  to  agree,  inasmuch  as  this 
determination  is  committed  by  the  Act  to  a 
judicial  tribunal  upon  hearing  the  proofs  and 


allegations  of  the  parties,  the  inference  is 
cogent  that  the  tribunal  is  to  proceed  accord- 
ing to  the  settled  principles  which  control 
judicial  action;  it  is  not  to  exercise  an 
arbitrary  discretion,  but  a  judicial  discretion ; 
it  is  to  ascertain  the  rights  of  the  parties  by 
evidence,  and  to  adjudicate  upon  them  under 
the  sanctions  of  precedent  and  in  conformity 
with  established  rules  of  law." 


6.  Bnle  of  Court  as  to  Appointing  Examiners  in  Another  District. —  It  was  not 
unconstitutional  for  the  Supreme  Court,  under  the  Acts  of  Congress  empower- 
ing the  Supreme  Court  to  prescribe  and  regulate  the  forms  and  modes  of  taking 
and  obtaining  evidence  in  equity  and  admiralty  cases,  to  adopt  the  sixty-seventh 
equity  rule  authorizing  the  courts  to  appoint  examiners  to  take  testimony  in 
another  district  and  circuit,  and  giving  the  court  within  that  other  district 
power  to  compel  the  witness  to  attend  and  take  oath  before  the  examiner. 

White  V.  Toledo,  etc.,  R.  Co.,  (C.  C.  A.  1897)  70  Fed.  Rep.  133.  See  Arnold  v.  Chese- 
brough,  (1888)   35  Fed.  Rep.  16. 

VL  ExEBCisE  OF  Judicial  Fuhgtioitb  bt  Otheb  Defabticxhtb  —  1.  Assump- 
tion by  Congfress  —  a.  Prescribing  Rule  of  Decision.  —  The  provision  of  the 
Act  of  July  12,  1870,  "  that  whenever  any  pardon  shall  have  heretofore  been 
granted  by  the  President  to  any  person  bringing  suit  in  the  Court  of  Claims 
for  the  proceeds  of  abandoned  or  captured  property  under  the  Act  of  March 
12,  1863;  and  such  pardon  shall  recite,  in  substance,  that  such  person  took 
part  in  the  late  rebellion,  or  was  guilty  of  any  act  of  rebellion  against,  or 
disloyalty  to,  the  United  States,  and  such  pardon  shall  have  been  accepted,  in 
writing,  by  the  person  to  whom  the  same  issued,  without  an  express  disclaimer 
of  and  protestation  against  such  fact  of  guilt  contained  in  such  acceptance, 
such  pardon  and  acceptance  shall  be  taken  and  deemed  in  such  suit  in  the 
said  Court  of  Claims,  and  on  appeal  therefrom,  conclusive  evidence  that  such 
person  did  take  part  in  and  give  aid  and  comfort  to  the  late  rebellion,  and  did 
not  maintain  true  allegiance  or  consistently  adhere  to  the  United  States,  and 
on  proof  of  such  pardon  and  acceptance  the  jurisdiction  of  the  court  in  the 
case  shall  cease,  and  the  court  shall  forthwith  dismiss  the  suit  of  such  claimant," 
was  held  to  be  unconstitutional. 


U.  S.  r.  Klein,  (1871)  13  Wall.  (U.  S.) 
147,  wherein  the  court  said :  "  We  must 
think  that  Congress  has  inadvertently  passed 
the  limit  which  separates  the  legislative  from 
the  judicial  power.  It  is  of  vital  importance 
that  these  powers  be  kept  distinct.  The  Con- 
stitution provides  that  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  Su- 
preme Court  and  such  inferior  courts  as  the 
Con^n*e9«s  shall  from  time  to  time  ordain  and 
efttablish.  The  same  instrument,  in  the  last 
clause  of  the  same  article,  provides  that  in 
all  cases  other  than  those  of  original  juris- 
diction, '  the  Supreme  Court  shall  have  ap- 
pellate jurisdiction  both  as  to  law  and  fact, 
with  «iuch  exceptions  and  under  such  regula- 
tions as  the  Congress  shall  make.'  Congress 
has  already  provided  that  the  Supreme 
Court  shall  have  jurisdiction  of  the  judg- 
ments of   the  Court  of  Claims   on   appeal. 
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Can  it  prescribe  a  rule  in  conformity  with 
which  the  court  must  deny  to  itself  the 
jurisdiction  thus  conferred  because  and  only 
because  its  decision,  in  accordance  with  set- 
tled law,  must  be  adverse  to  the  government 
and  favorable  to  the  suitor?  This  question 
seems  to  us  to  answer  itself."  See  also 
Witkowski's  Case,  (1871)  7  Ct.  CI.  397, 
wherein  it  was  said :  "  It  may  be  noted 
here  that  this  part  of  the  decision,  which 
received  the  unanimous  assent  of  all  the 
judges  of  the  Supreme  Court  in  a  suit  where 
the  nature,  functions,  powers,  and  duties  of 
the  Court  of  Claims  necessarily  formed  the 
foundation  of  the  whole  case,  overrules  by 
necessary  implication  some  of  the  very 
questionable  utterances  that  found  their 
way  into  the  opinion  of  that  court  in  the 
earlier  case  of  De  Groot  r.  U.  S.,  (1866)  6 
Wall.    (U,    S.)    432.     It   is    not    possible   to 
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reconcile  the  present  decision,  that  the  lefi[iB- 
lature  may  not  *  prescribe  rules  of  decision 
to  the  judicial  department  of  the  govern- 
ment, in  cases  pending  before  it,'  with  the 
former  dictum  that  '  Congress  has  the  power ' 
'  to  prescribe  the  rule  by  which  such  cases 
may  be  determined '  in  this  court ;  '  or  pre- 
scribe in  such  cases  the  circumstances  under 
which  alone  the  court  may  render  a  judg- 
ment against  the  government.' " 

An  Act  of  Congress  which  seeks  to  direct 
the  judiciary  in  the  judgment  which  it  should 
render,  and  to  direct  a  road  judication  of 
that  which  had  already  been  adjudicated 
according   to   law,   is   a   plain   invasion   and 


violation    of    constitutional    right.    Ross    v. 
U.  S.,  (1896)  8  App.  Cas.  (D.  C.)   37. 

Absence  of  ruling  on  motion  deemed  denial. 
—  It  is  not  an  unconstitutional  assumption 
of  judicial  functions  for  the  statute  of  a 
territory  to  provide  that  in  case  there  shall 
be  no  ruling  on  a  motion  for  a  new  trial 
during  the  term  at  which  it  was  filed,  then 
the  motion  shall  be  denied  and  the  questions 
that  may  have  been  raised  thereby  shall  be 
subject  to  review  by  the  Supreme  Court  as 
if  said  motion  had  been  overruled  and  excep- 
tions thereto  reserved  and  entered  on  the 
minutes  of  the  court.  James  V.  Appel,  ( 1904 ) 
192  U.  S.  136. 


6.  Prescribing  Rules  of  Evidence.  —  The  provision  in  the  statute  creat- 
ing the  interstate  commerce  commission,  making  the  findings  of  the  commission 
prima  facie  evidence  in  subsequent  judicial  proceedings,  is  not  open  to  valid 
constitutional  objection.  Such  a  provision  merely  prescribes  a  rule  of  evidence 
clearly  within  well-recognized  powers  of  the  legislature,  and  in  no  way 
encroaches  upon  the  court's  proper  function. 

Kentucky,  etc.,  Bridge  Co.  f7.  Louisville,  etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  614. 

c.  Prescribing  Forms  of  Proceedings.  —  Congress  possesses  the  sole  right 
to  say  what  shall  be  the  forms  of  proceedings,  either  in  equity  or  at  law,  in  the 
courts  of  the  United  States,  and  in  what  cases  an  appeal  shall  be  allowed  or  not. 
It  is  a  matter  of  sound  discretion,  and  to  be  exercised  by  Congress  in  such  a 
manner  as  shall  in  its  judgment  best  promote  the  public  convenience  and  the 
true  interests  of  the  citizens. 

tion  in  cases  coming  within  the  Constitution. 
The  power  to  ordain  and  establish  carries 
with  it  the  power  to  prescribe  and  regulate 
the  modes  of  proceeding  in  such  courts. 
Livingston  v.  Story,  (1836)  9  Pet.  (U.  S.) 
655. 


Exp.  New  Orleans  City  Bank,  (1846)  3 
How.  (U.  S.)  317. 

Congress  has  the  power  to  establish  Cir- 
cuit and  District  Courts  in  any  and  all  the 
states,  and  confer  on  them  equitable  jurisdic- 


GoBgreM  Kay  Confer  upon  the  Conrte  Power  to  Xake  Alteratioiie  and  additions  in  process 
as  well  as  in  the  modes  of  proceeding  in  suits.  The  power  to  alter  and  add  to 
the  process  and  modes  of  proceeding  in  a  suit  embraces  the  whole  progress  of 
such  suit,  and  every  transaction  in  it  from  its  commencement  to  its  termination, 
and  until  the  judgment  shall  be  satisfied. 


Wayman  r.  Southard,  (1825)  10  Wheat. 
(U.  S.)  1;  U.  S.  Bank  v.  Halstead,  (1825)  10 
Wheat.  (IT.  S.)  51 ;  Beers  r.  Haughton,  (1835) 
0  Pet.  (U.  S.)  .^Sft.  Sec  also  White  r.  To- 
ledo, etc.,  R.  Co.,  (C.  r.  A.  1807)  70  Fed. 
Rep.  13.*?,  as  to  the  validity  of  a  rule  of  the 
Supreme  Court,  adopted  under  the  authority 


of  section  802,  R.  S.,  empowering  a  court  to 
appoint  an  examiner  to  take  testimony  in 
another  district  and  circuit,  and  giving'  the 
United  States  courts  within  that  other  dis- 
trict authority  to  compel  the  witness  to 
attend  and  take  an  oath  before  the  examiner. 


d.  Authorizing  Service  of  Process  in  ob  out  of  District.  —  There  is 
nothing  in  the  ronstitiition  which  forbids  Congress  to  enact  that,  as  to  a  class  of 
cases  or  a  case  of  special  character,  a  Circuit  Court.  —  any  Circuit  Court  —  in 
which  the  suit  may  be  brought,  shall,  by  process  served  anywhere  in  the  United 
States,  have  the  power  to  bring  before  it  all  the  parties  necessary  to  its  decision. 
Whether  parties  shall  be  compelled  to  answer  in  a  court  of  the  United  States 
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wherever  they  may  be  served,  or  shall  only  be  bound  to  appear  when  found 
within  the  district  where  the  suit  has  been  brought,  is  merely  a  matter  of  legisla- 
tive discretion,  which  ought  to  be  governed  by  considerations  of  convenience, 
expense,  etc.,  but  which,  when  exercised  by  Congress,  is  controlling  on  the  courta. 

U.  S.  r.  Union  Pacific  R.  Co.,   (1878)  98  U.  S.  604, 

e.  AuTHOBiziNG  Executions  to  Issue  on  Judgments. 

See  under  the  last  clause  of  section  8,  Arti- 
cle I.,  giving  to  Congress  the  power  "  to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this 


Constitution  in  the  government  of  the  United 
States  or  in  any  department  or  officer  thereof," 
Power  to  authorize  executions  to  issue  on 
judgments,  8  Fed.  Stat.  Annot.  (582. 


/.  Pboviding  foe  Appeals  to  Opekate  Reteospbctivbly.  —  An  Act  of 
Congress  extending  the  remedy  by  appeal  to  the  Supreme  Court  to  act  retro- 
spectively is  not  invalid  as  an  invasion  of  the  judicial  domain,  and  destructive 
of  vested  rights. 

Stephens  r.  Cherokee  Nation,  (1899)  174 
U.  S.  477,  wherein  the  court  said:  "While 
it  is  undoubtedly  true  that  legislatures  can- 
not set  aside  the  judgments  of  courts,  com- 
pel   them    to    grant    new    trials,    order    the 


discharge  of  offenders,  or  direct  what  steps 
shall  be  taken  in  the  progress  of  a  judicial 
inquiry,  the  grant  of  a  new  remedy  by  way 
of  review  has  been  often  sustained  under 
particular  circumstances." 


g.  Pbescbibing  Qualifications  for  Admission  to  the  Bab.  —  Congress 

has  not  the  right  to  prescribe  qualifications  to  persons  who  desire  admission  to 

the  bar  of  the  national  courts  as  attorneys  or  counselors. 

however,  is  not  an  arbitrary  and  despotic  one. 
to  be  exercised  at  the  pleasure  of  the  court, 
or  from  passion,  prejudice,  or  personal  hos- 
tility; but  it  is  the  duty  of  the  court  to 
exercise  and  regulate  it  by  a  sound  and  just 
judicial  discretion,  whereby  the  rights  and 
independence  of  the  bar  may  be  as  scrupu- 
lously guarded  and  maintained  by  the  court 
an  the  rights  and  dignity  of  the  court  itself." 


fn  re  Shorter,  (1865)  22  Fed.  Ca&.  No. 
12,811,  citing  Ex  p.  Secombe,  (1856)  19 
How.  (U.  S.)  0,  in  which  case  the  court 
said:  *'  It  has  been  well  settled,  by  the  rules 
and  practice  of  common-law  courts,  that  it 
rests  exclusively  with  the  court  to  determine 
who  is  qualified  to  become  one  of  its  officers 
as  an  attorney  and  counselor,  and  for  what 
cauae  he  ought  to  be  removed.    The  power, 


h.  Investigation  of  Affaies  of  Debtob  of  United  States,  —  A  resolu- 
tion of  the  House  of  Representatives  authorizing  an  investigation  by  the  House 
into  the  affairs  of  a  debtor  of  the  United  States  was  in  excess  of  the  power 
conferred  on  that  body  by  the  Constitution. 


Kilbourn  r.  Thompson,  (1880)  103  U.  8. 
106,  wherein  the  court  said :  "  The  Consti- 
tution declares  that  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the 
Con^nr^As  m&J  from  time  to  time  ordain  and 
establish.  If  what  we  have  said  of  the  divi- 
sion of  the  powers  of  the  government  among 
the  three  departments  be  sound,  this  is 
equivalent  to  a  declaration  that  no  judicial 
power  is  vested  in  the  Congress  or  either 
branch  of  it,  save  in  the  cases  specifically 
enumerated  to  which  we  have  referred.  If 
the  investigation   which   the  committee   was 


directed  to  make  was  judicial  in  its  charac- 
ter, and  could  only  be  properly  and  success- 
fully made  by  a  court  of  justice,  and  if  it 
related  to  a  matter  wherein  relief  or  redress 
could  be  had  only  by  a  judicial  proceeding, 
we  do  not,  after  what  has  been  said,  deem  it 
necessary  to  discuss  the  proposition  that  the 
power  attempted  to  be  exercised  was  one 
confided  by  the  Constitution  to  the  judicial 
and  not  to  the  legislative  department  of  the 
government.  We  think  it  equally  clear  that 
the  power  asserted  is  judicial  and  not 
legislative." 


i.  Peescribing  Conditions  to  Recovery  Against  the  Government.  — 
The  Constitution  vests  no  judicial  power  in  Congress,  and  Congress  cannot 
award  a  new  trial  judicially  nor  reverse  the  judgment  of  a  court  of  justice ;  but 
Congress,  as  defendant,  may  consent  to  a  second  action,  and  may  waive  a  techni- 
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cal  defense  and  may  impose  conditions  upon  the  claimant.  The  United  States 
cannot  be  sued  without  their  consent,  but  their  consent  may  be  given  by  Con- 
gress as  well  to  a  second  action  as  to  a  first  Hence  a  joint  resolution  of 
Congress  re-referring  a  claim  for  the  decision  of  the  Court  of  Claims  "  in 
accordance  with  the  principles  of  equity  and  justice,"  with  a  proviso  that  the 
court  shall  not  render  judgment  beyond  a  certain  amount,  is  to  be  construed  as 
the  consent  of  the  defendant  to  a  second  action  and  its  waiver  of  a  foi'mcr 
technical  defense.  The  claimant,  by  bringing  his  second  action  and  setting  up 
the  joint  resolution,  consents  to  its  conditions. 

Nock's  Case,  (1866)  2  a.  CI.  451. 

2.  Imposed  on  Executive  and  Administrative  Officers  —  a.  In  General.  — 
Congress  can  neither  withdraw  from  judicial  cognizance  any  matter  which, 
from  its  nature,  is  the  subject  of  a  suit  at  the  common  law,  or  in  equity,  or 
admiralty;  nor,  on  the  other  hand,  can  it  bring  under  the  judicial  power  a 
matter  which,  from  its  nature,  is  not  a  subject  for  judicial  determination.  At 
the  same  time  there  are  matters,  involving  public  rights,  which  may  be  presented 
in  such  form  that  the  judicial  power  is  capable  of  acting  on  them,  and  which 
are  susceptible  of  judicial  determination,  but  which  Congress  may  or  may  not 
bring  within  the  cognizance  of  the  courts  of  the  United  States^  as  it  may  deem 
proper. 

Murray  v.  Hoboken  Land,  etc.,  Co.,  (1865)  this   'judicial   poT^er'  is  to   extend   to   all 

18  How.  (U.S.)  274.  'cases,'    in    law   and    equity,    arising    under 

"  It  is  manifest,  we  think,  that  by  the  term  the  Constitution,  etc.     It  was  not  intended 

*  judicial  power '  is  here  meant  that  power  ^7  the  general  terms  here  employed  to  deny  to 

with  which  the  courts  are  to  be  clothed  for  the  other  departments  the  exercise  of  powers 

the  purpose  of  the  trial  and  determining  of  in  their  nature  judicial,  if  essential  to  render 

causes.    The  judges  of  these  courts  are  to  the  powers  expressly  delegated  tothemeffec- 

hold  their  offices  during  good  behavior;  and  tual."    Ex  p.  Gist,  (1856)  26  Ala.  162. 

b.  On  Judges  in  Nonjudicial  Capacity.  —  Congress  may  by  law  impose 
duties  upon  executive  and  ministerial  officers  of  the  government,  which  require 
them  to  consider  and  determine  questions  of  law  and  of  fact,  but  in  so  doing  they 
do  not  exercise  judicial  power.  Such  duties  have  been  imposed  upon  judges, 
to  be  performed  out  of  the  course  of  the  courts ;  and  their  decisions,  although 
judicial  in  nature,  are  held  not  to  have  been  made  in  the  exercise  of  judicial 
power  under  the  Constitution. 

State  V.  Sullivan,   (1892)   50  Fed.  Rep.  699. 

c.  Giving  President  Power  to  Rettusb  to  Accept  Condemned  Prop- 
erty. —  An  Act  of  Congress  providing  for  the  condemnation  of  land  for 
public  uses  is  not  unconstitutional  because  it  provides  that  the  values  fixed  by 
the  commission  are  not  to  be  paid  unless  the  President  shall  decide  the  same 
to  be  reasonable.  The  President  is  given,  by  the  Act,  no  power  to  take  the 
property  against  the  verdict  of  the  assessors;  he  is  only  vested  with  authority 
either  to  acquiesce  in  their  judgment  or  to  decline  to  accept  the  property. 

U.  S.  V.  Cooper,  (1891)  20  D.  C.  104. 

d.  Whether  Bridge  Is  an  Obstruction  to  Navigation.  —  An  Act  of 
Congress  which  does  not  delegate  to  the  secretary  of  war  all  the  power  of 
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Congress  in  regard  to  the  construction  of  bridges  over  navigable  waters,  and 
to  declare  where  bridges  shall  be  built,  but  delegates  the  power  only  to  determine 
whether  an  existing  bridge  is  an  unreasonable  obstruction  to  navigation,  and  to 
direct  the  manner  in  which  the  injury  can  be  obviated,  is  not  invalid  as  a 
delegation  of  judicial  power  to  an  administrative  officer. 


E.  A.  Chatfield  Co.  v.  New  Haven,  (1901) 
110  Fed.  Rep.  793,  in  which  the  court  quoted 
with  approval  the  language  of  the  court  in 
U.  S.  r.  Moline,  ( 1897 )  82  Fed.  Rep.  592,  on 
a  similar  statute :  "  '  The  secretary  of  war 
has  no  power  to  carry  out  his  decisions  re- 
specting these  obstructions  except  through 
a  court.     Any  question,  whether  of  law  or 


fact,  essentially  judicial,  may  be  raised 
under  these  informations.  A  court  of  the 
United  States  stands  always,  by  the  clear 
provisions  of  the  Act,  between  the  decision 
of  the  secretary  and  its  execution.  There  is, 
therefore,  in  the  Act,  no  delegation  of  judi- 
cial power  to  the  secretary  that  is  not  open 
to  review  in  the  courts.'" 


e.  Identification  and  Deportation  of  Aliens.  —  Congress  has  power  to 
forbid  aliens  from  coming  within  the  borders  of  the  United  States,  and  can 
devolve  the  power  and  duty  of  identifying  and  arresting  such  persons,  and 
causing  their  deportation,  upon  executive  or  subordinate  officials. 

commit  to  executive  officers  appointed  by  the 
heads  of  departments  having  jurisdiction  of 
immigration  and  interstate  commerce  the 
determination  of  the  facts  on  which  the  citi- 
zenship of  Chinese  persons  applying  for 
admission  into  the  XJnited  States  depends. 
In  re  Sing  Tuck,  (1903)  126  Fed.  Rep.  395. 
See  also  In  re  Moyquong  Shing,  (1903)  125 
Fed.  Rep.  642. 


U.  S.  t7.  Williams,  (1904)   194  U.  S.  291. 

The  detennuuition  of  all  questions  of  fact 
relating  to  controversies  between  the  United 
States  and  citizens  thereof  does  not  neces- 
sarily devolve  upon  or  belong  to  the  judicial 
department  of  the  government.  There  are 
many  cases  where  the  other  departments  are 
the  sole  and  final  arbiters  in  such  contro- 
versies.    It    is    competent   for    Congress    to 


f.  Power  to  Adjust  Claims  under  a  Treaty.  —  A  power  to  adjust 
claims  under  a  treaty  may  be  constitutionally  conferred  on  the  secretary  of  the 
treasury  as  well  as  on  the  commissioner,  but  such  a  power  is  not  judicial  in 
either  case  in  the  sense  in  which  judicial  power  is  granted  by  the  Constitution 
to  the  courts  of  the  United  States. 

U.  S.  V,  Ferreira,  (1861)  13  How.  (U.  S.)  48. 

g.  Use  of  Set-off  to  Judgment  Against  United  States.  —  Where  the 
government,  as  defendant,  has  sought  to  use  an  independent  demand  against 
the  claimant  by  way  of  set-off,  the  secretary  of  the  treasury  cannot  afterward 
use  it  to  reduce  a  judgment  recovered  by  the  claimant;  but  where  the  govern- 
ment did  not  set  up  in  the  suit  its  independent  cross-demand,  the  secretary  may 
assert  it  as  a  set-off  against  the  judgment  in  the  manner  provided  by  statute. 
In  the  former  case  his  action  would  be  an  unconstitutional  assumption  of 
judicial  power;  in  the  latter,  constitutional  and  legal. 

Bonnafon's  Case,  (1878)  14  Ct.  CI.  484. 

fc.  Issue  of  Distress  Warrant  by  Solicitor  of  Treasury.  —  The  issue 
of  a  distress  warrant  by  the  solicitor  of  the  treasury  under  an  Act  of  Congress 
entitled  "  An  Act  providing  for  the  better  organization  of  the  treasury  depart- 
ment," was  held  not  to  be  void,  as  the  exercise  by  an  executive  department  of  a 
judicial  function. 

Murray  r.  Hoboken  Land,  etc.,  Co.,  (1866)  18  How.  (U.  S.)  274.  But  see  U.  S.  t?.  Tay- 
lor, (1845)  3  McLean  (U.  S.)  539,  28  Fed.  Cas.  No.  16,440. 
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i,  Detbbmining  Disputable  Questions  unbeb  Tamff  Act.  —  A  pro- 
vision in  a  tariff  Act  which  leaves  the  decision  of  disputable  questions  with 
an  administrative  ofRcer  rather  than  with  the  courts  is  not  unconstitutional. 


Cruikshank  v,  Bidwell,  (1898)  86  Fed. 
Hep.  7,  wherein  the  court  said:  "No  citi- 
zen of  the  United  States  has  a  vested  right 
to  import  teas,  if  Congress,  under  its  power 
to  regulate  commerce,  prohibits  their  impor- 
tation. And  if  that  body  chooses  to  admit 
only  those  teas  -which  may  be  approved  by 
such  administrative  officer  as  it  selects,  the 


legiftlation  is  similar  to  that  which  gives  to 
an  administrative  officer  the  power  to  deter- 
mine finally  whether  an  alien  has  or  has  not 
sufficient  property  to  be  allowed  to  enter." 
Decree  denying  motion  for  an  injunction 
affirmed,  as  no  tenable  basis  for  equity 
interposition  was  shown,  (1900)  176  U.  S.  73. 


y.  Determining  Right  to  Receivb  Matt.  Mattbe.  —  An  Act  of  Congress, 
the  effect  of  which  is  that  as  long  as  the  postmaster-general  is  satisfied  that  any 
one  is  engaged  in  one  of  the  schemes  or  enterprises  described  in  the  statute, 
the  person  so  engaged,  while  the  ordinary  mail  is  open  to  him  as  to  all  others 
for  the  receipt  or  transmission  of  ordinary  mail  matter,  shall  not  be  entitled 
to  receive  through  the  mail  either  the  registered  letters  or  money  orders 
provided  for  in  the  law,  is  not  invalid  as  an  attempt  to  clothe  the  postmaster- 
general  with  judicial  power. 

Dauphin  t?.  Key,    (1880)    MacArthur  &  M.    (D.  C.)    206. 

&.  Imposing  Penalty  for  Feaudulent  Tax  Valuation.  —  An  Act  of 
Congress  which  imposes  an  addition  of  one  hundred  per  cent,  to  the  income 
tax  of  a  citizen  as  a  penalty  for  the  "  return  of  a  false  or  fraudulent  list  or  valua- 
tion "  is  not  unconstitutional  as  conferring  on  the  assessor  judicial  power.  The 
Act  does  not  invest  the  assessor  with  power  to  "sentence"  anybody;  it  does 
not  even  allow  him  any  discretion  as  to  the  penal  increase  of  the  tax.  It 
authorizes  him  to  inquire  whether  the  return  is  false  or  fraudulent,  and  if  he 
so  finds,  requires  him  to  add  one  hundred  per  centum  to  the  tax.  This  is  not 
conferring  judicial  power  upon  him,  within  the  meaning  of  the  Constitution. 
It  is  simply  empowering  him  to  ascertain  a  fact,  according  to  which  he  is  to 
adjust  the  amount  of  the  tax  imposed  by  law. 

Doll  t\  Evans,  (1782)  9  Phila.  (Pa.)  364,  29  Leg.  Int.  (Pa.)  116,  7  Fed.  Caa.  No.  3,969. 

I,  Right  to  Collect  or  Refund  Tonnage  Tax.  —  Section  3  of  the  Act 
of  July  5,  1884,  providing  "  that  the  commissioner  of  navigation  shall  be 
charged  with  the  supervision  of  the  laws  relating  to  the  admeasurement  of 
vessels,  and  the  assigning  of  signal  letters  thereto,  and  of  designating  their 
official  number;  and  on  all  questions  of  interpretation,  growing  out  of  the 
execution  of  the  laws  relating  to  these  subjects,  and  relating  to  the  collection 
of  tonnage  tax,  and  to  the  refunding  of  such  tax  when  collected  erroneously  or 
illegally,  his  decision  shall  be  final,"  is  not  invalid  as  investing  a  department 
officer  with  judicial  power. 

North  German  Lloyd  Steamship  Co.  \>.  Hedden,  (1890)   43  Fed.  Rep.  19. 

Vn.   COHTBOL    OF    EXSCXTTIYE    OFFIOEBB    BT    KAVDAWrS    OB    IB^VVOTIOH. — 

The  judiciary  cannot  properly  interfere  with  executive  action  when  the  execu- 
tive officer  is  authorized  to  exercise  his  judgment  or  discretion;  it  is  only  in 

cases  where  the  executive  officer  has  to  perform  a  purely  ministerial  act  that 
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the  OQurts,  either  by  a  proceeding  in  mandamus  or  injunction,  can  direct  or 
control  the  performance  of  such  ministerial  act 

Dudley  t*.  James,  (1897)  83  Fed.  Rep.  349. 
See  also  Gaines  i;.  Thompson,  (1868)  7  Wall. 
(U.  S.)  347;  Taylor  v.  Kercheval,  (1897)  82 
Fed.  Rep.  497. 


See  infra,  MandUimus,  pp.  107,  123. 

From  enforcing  all3ged  unconstitutional 
Uw.  —  The  President  cannot  be  restrained  by 
injunction  from  carrying  into  effect  an  Act 
or  Congress  alleged  to  be  unconstitutional. 
Mississippi  V,  Johnson,   (1866)   4  Wall.   (U. 


S.)    498.     See  Hoover  v,  McChesney,  (1897) 
81  Fed.  Rep.  482. 

Thongh  the  matter  may  become  the  sub- 
ject of  judicial  inquiry,  while  it  is  pending 
before  the  department,  and  the  officers  are 
bringing  to  bear  upon  it  their  own  judgment 
and  discretion,  a  court  has  no  right  to  in- 
terfere with  their  action  by  injunction.  New 
Orleans  v.  Paine,  (1893)  147  U.  S.  261, 
affirming  (1892)  51  Fed.  Rep.  833. 


A  Ministerial  Duty,  the  performance  of  which  may,  in  proper  cases,  be  required 
of  the  head  of  a  department,  by  judicial  process,  is  one  in  respect  to  which 
nothing  is  left  to  discretion.  It  is  a  simple,  definite  duty,  arising  under 
conditions  admitted  or  proved  to  exist,  and  imposed  by  law. 

Mississippi  v.  Johnson,   (1866)   4  Wall.  (U.  S.)  498. 

Vin.  DiHlHUTloir  OF  COHPEITBATIOH. —  A  specific  tax  by  the  United  States 
upon  the  salary  of  an  officer,  to  be  deducted  from  the  amount  which  otherwise 
would  by  law  be  payable  as  such  salary,  is  a  diminution  of  the  compensation 
to  be  paid  to  him,  which,  in  the  case  of  the  judges,  would  be  prohibited  by  the 
Constitution  of  the  United  States  if  the  Act  of  Congress  levying  the  tax  were 
passed  during  the  official  term  of  the  judge  concerning  whom  the  question 
should  arise. 


President  and  Judges  —  Tax  on  Salaries, 
(1869)   13  Op.  Atty.-Gen.  162. 

Territorial  courts  are  not  inferior  courts 
within  the  meaning  of  the  Constitution,  and 
the  provision  which  declares  that  the  judges 


"of  the  Supreme  and  inferior  courts  shall 
receive  for  their  services  a  compensation 
which  shall  not  be  diminished  "  does  not  ex- 
tend to  territorial  judges.  Fisher's  Case, 
(1879)   15  Ct.  CI.  324. 


DL  Tbhube  "  DxTBDro  Good  Behayiox."  —  Congress,  in  ordaining  and  estab- 
lishing "  inferior  courts,"  and  prescribing  their  jurisdiction,  must  confer  upon 
the  judges  appointed  to  administer  them  the  constitutional  tenure  of  office  — 
that  of  holding  "  during  good  behavior." 

Kentucky,   etc..    Bridge   Co.   v.   Louisville, 
etc.,  R.  Co.,   (1889)   37  Fed.  Rep.  612. 


A  territorial  court  is  not  a  court  of  the 
United  States  in  the  sense  of  the  Constitu- 
tion, but,  with  its  judges,  is  a  creation  of 
Congress,  subject  to  the  will  of  that  body 
exercised  under  the  power  given  it  to  "  make 
all  needful  rules  and  regulations  respecting 
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the  territory  or  other  property  of  the  United 
States."  These  judges,  being  then  officers  not 
covered  by  the  clause  fixing  the  tenure  of  the 
United  States  judges  "  during  good  behavior," 
are  subject  to  the  same  incidents  as  to  re- 
moval or  suspension  as  are  other  civil  officers 
appointed  by  the  President  after  confirmation 
by  the  Senate.  Howard  v.  U.  S.,  (1887)  22 
Ct.  CI.  316. 
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ARTICLE  III.,  SECTION  2. 

''  The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  TTnited  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority;  —  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls;  —  to  all  cases  of  admiralty  and  maritime  jurisdiction;  — 
to  controversies  to  which  the  TTnited  States  shall  be  a  party;  —  to  controversies 
between  two  or  more  states ;  —  between  a  state  and  citizens  of  another  state ;  — 
between  citizens  of  different  states,  —  beween  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  and  between  a  state,  or  the  citizens 
thereof,  and  foreign  states,  citizens  or  subjects." 

I.  Jurisdiction  Derived  from  Constitution  or  Laws,  76. 
II.  Exercise  of  Jurisdiction  as  Dependent  on  Statutes,  76. 

1.  Supreme  Courts  76. 

2.  Inferior  Courts ^  76. 

a.  In  General^  76. 

b.  Distribution  Among  Different  Inferior  Tribunals^  78. 

c.  Succession  of  Courts  for  Original  and  Appellate  'jurisdiction  ^  78. 

III.  Jurisdiction  Not  Extended  Beyond  Limits  of  Constitution, 

79- 

IV.  "  Cases  "  and  *'  Controversies,"  79. 

V.  "  In, Law  and  Equity,*'  »i. 

1.  Distinction  Between  Law  and  Equity y  81. 

2.  Uniform  Equity  jurisdiction  in  All  the  States ^  81. 

3.  According  to  jurisdiction  of  High  Court  of  Chancery  in  England^  82. 

4.  Unaffected  by  State  Legislation^  82. 

5.  Right  of  Trial  by  yury  Preserved  by  Seventh  Amendment ^  82. 

6.  Power  of  Congress  to  Define  a  Case  in  Equity ^  82. 

7.  Proceedings  in  Equity  to  Restrain  Combinations  in  Restraint  of  Trade ^ 

83- 

8.  For  Discovery  of  Assets  of  Judgment  Debtor ^  83. 

9.  Proceeding  to  Perpetuate  Testimony^  83. 

10.  Authorizing  Court  of  Equity  to  Impose  Penalty^  83. 

VI.  Arising  under  Constitution,  Laws,  and  Treaties,  83. 

1.  As  Dependent  on  Construction  of  Constitution ^  Law^  or  Treaty y  83. 

2.  Civil  and  Criminal  Causes y  84. 

3.  Rights  and  Obligations  Conferred  and  Imposed  by  Act  of  Congress  y  84. 

4.  When  Other  Questions  of  Fact  or  Law  Imwlvedy  85. 

5.  Regardless  of  Parties  to  Suity  85. 

6.  Suit  Against  a  State  by  a  Citizen  of  the  StatCy  85. 

7.  Suit  to  Set  Aside  a  Patent  for  Landy  85. 

8.  Suits  by  and  Against  Bank  of  United  States y  86. 

9.  Over  Domestic  Relations y  86. 

VII.  "  Of  Admiralty  and  Maritime  Jurisdiction,"  86. 

1.  Exclusiveness  of  Admiralty  and  Maritime  yurisdictioUy  Z^. 

a.  In  Generaly  86. 

b.  State  Jurisdiction  over  Seacoasty  87. 

c.  Concurrent  Jurisdiction  at  Common  LaWy  87. 

2.  As  Understood  at  Time  Constitution  Adoptedy  88. 

a.  In  Generaly  88. 

b.  Not  Limited  by  English  Admiralty  LaWy  88. 
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3.  Not  Limited  to  Tide  Waters,  89. 

4.  Beyond  High-water  Mark,  i^\, 

5.  Maritime  Contracts,  Torts,  and  Crimes,  91. 

a.  Maritime  Contracts,  91. 
(i)  In  General,  91. 

(2)  Contracts  for  Hire  of  Seamen,  91. 

(3)  Contract  of  Affreightment,  92. 

(4)  Agreement  of  Consort  ship,  92. 

(5)  Policy  of  Insurance  as  a  Maritime  Contract,  92. 

b.  Maritime  Torts,  92. 

c.  Maritime  Crimes  and  Offenses,  92. 

6.  Power  of  Congress  to  Legislate  over  Maritime  Law,  93. 

a.  In  General,  93. 

b.  Limitation  of  Vessel  Owners'  Liability,  94. 

c.  Vessels  Enrolled  under  Acts  of  Congress,  94. 

d.  Synopsis  of  Laws  to  Be  Posted  in  Vessels,  94. 

7.  Power  of  State  to  Legislate  over  Maritime  Law,  95. 

a.  Jurisdiction  Cannot  Be  Enlarged  or  Restricted,  95. 

b.  State  Statute  Giving  Right  of  Action  for  Maritime  Tort,  96. 

c.  State  Law  Giving  Lien  for  Use  of  Wharf,  96. 

d.  State  Law  Giving  Lien  for  Nonperformance  of  Contract  of 
Carriage,  96. 

8.  Liens  for  Repairs  and  Supplies,  96. 

a.  Repairs  or  Supplies  in  Foreign  Port,  96. 

b.  Repairs  or  Supplies  in  Home  Port,  96. 

c.  State  Statute  Giving  Lien  for  Repairs  and  Supplies  in  Home 
Port,  96. 

d.  Enforcement  of  Liens  for  Repairs  and  Supplies,  97. 
(i)  /«  General,  97. 

2)  Exclusive  jurisdiction  in  Admiralty  of  Lien  in  Rem.^  97. 
J3)  Common-law  Remedy  of  Attachment  to  Enforce  Lien,  98. 
(4)  No  Admiralty  Jurisdiction  to  Enforce  Liens  for  Con- 
structing  Vessels,  98. 
9     Transportation,  99. 

a.  Between  Two  or  More  States,  99. 

b.  Between  Ports  of  the  Same  State,  99. 

10.  Collision  Within  Body  of  a  County,  99. 

11.  Ferry  Boats  Plying  Between  States,  99. 

12.  Rights  of  Mortgagee  and  Owner  of  Vessel,  100. 

13.  State  Oyster  Laws,  100. 

14.  Supplemental  Suits  to  Determine  Ownership  of  Proceeds,  100. 

15.  Dispute  Between  Part  Owners,  100. 

16.  Pilotage,  10 1. 

VIII.    "  To  Which  the  United  States  Shall  Be  a  Party,"  ioi. 
IX.   "  Between  Two  or  More  States,"  ioi. 
X.   "  Between  a  State  and  Citizens  of  Another  State,"  ioi. 

1.  Object  of  Clause,  10 1. 

2.  Involving  Determination  of  Political  Questions,  102. 

3.  Suit  Against  the  State  in  Assumpsit,  102. 

4.  Modified  by  the  Eleventh  Amendment,  102. 

XI.   "  Between  Citizens  of  Different  States,"  102. 

1.  Object  of  Clause,  102. 

2.  No  Limitation*  on  the  Class  of  Cases,  102. 

3.  Distinguishing  States  and  Citizens,  103. 

4.  Followiftg  Decisions  of  State  Courts,  103, 

5.  Action  to  Annul  a  Will,  103. 

6.  Suit  on  Bond  Taken  in  Name  of  Governor,  104. 

7.  Relation  to  Legislative  Grant  of  Jurisdiction,  104. 

XII.  "  Claiming  Lands  under  Grants  of  Different  States/'  104. 
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XIII.  "  Between  a  State,  or  the  Citizens  Thereof,  and  Foreign 

States,  Citizens,  or  Subjects,"  105. 

1.  Whatever  the  Subject  of  Controversy^  105. 

2.  Indian  Tribe  Not  a  Foreign  State ^  105. 

3.  Suits  Between  Aliens^  105. 

XIV.  District  of  Columbia  and  Territories  as  States,  105. 
XV.  A  State  as  a  Citizen,  106. 

XVI.  A  Corporation  as  a  Citizen,  106. 
XVIL  Residence  and  Citizenship,  106. 
XVIII.  Limitation  of  Amount  in  Controversy,  107. 
XIX.  Mandamus,  107. 
XX.  Common-law  Jurisdiction,  107. 

1.  In  General^  107. 

2.  No  Common-law  Offenses^  108. 

XXI.  Jurisdiction  OF  State  Courts,  108. 

1 .  When  Concurrent  with  Federal  Courts^  1 08. 

2.  When  Congress  May  Authorize  State  Courts  to  Act^  109. 

3.  Congress  May  Exclude  State  yurisdictiofiy  no. 

XXII.  Removal  OF  Causes,  hi. 

1.  From  One  Circuit  to  Another^  m. 

2.  From  State  to  Federal  Courts^  iii. 

XXIII.  State  Laws  as  Affecting  Federal  Jurisdiction,  114. 

1.  Cannot  Abridge  or  Impair  Jurisdiction^  114. 

2.  Substantial  Rights  Given  May  Be  Enforced^  114. 

3.  Respecting  Fraudulent  Conveyances^  114. 

4.  Requiring  Demand  Before  Suit  Against  County y  1 14. 

5.  Requiring  County  to  Be  Sued  in  the  County  Courts  115. 

6.  Domestication  of  Foreign  Corporations y  115. 

I  JUBISDIGTIOH  Debived  FBOH  COH8TITUTIOH  OB  LAWS. —  Under  the  Constitu- 
tion of  the  United  States  the  judicial  power  of  the  general  government  is  vested 
in  one  Supreme  Court,  and  in  such  inferior  courts  as  Congress  shall  from 
time  to  time  ordain  and  establish.  Every  court  of  the  United  States,  therefore, 
must  derive  its  jurisdiction  and  judicial  authority  from  the  Constitution  or  the 
laws  of  the  Uniticd  States. 

Jecker   1'.    Montgomery,    (1851)     13    How.  with  the  legislative  powers  upon  the  plain 
(U.S.)  515.  ground  that  the  Constitution  meant  to  pro- 
See  generally  the   title  Judiciary,   4   Fed.  vide  ample  means  to  accomplish  its  own  ends 
Stat.  Annot.  195.  by  its  own  courts.     Mitchell  v.  Great  Works 

Judicul  power  coextensive  with  legidativ.      ^Jf  "[f ' /e^S;' c^s/ CSea'  ^""^   <"•  ''' 
powers.  —  A    judicial    power    is    coextensive  *  •'jw**. 

n.  ExEBCiSE  OF  JuBisDiGTioir  AS  Defeitdeht  OH  STATUTES  — 1.  Supreme 

Couit.  —  The  Su])reme  Court  alone  possesses  jurisdiction  derived  immediately 
from  the  C^onstitution,  and  of  which  the  legislative  power  cannot  deprive  it* 

Stevenson  r.  Fain,  (1904)  195  U.  S.  167.  diction  of  Supreme  Court  —  Congress  With- 
See  also  U.  S.  v.  Hudson,  (1812)  7  Cranch  out  Power  to  Enlarge  or  Restrict  Original 
(U.  S.)  32.  Jurisdiction ;  and  p.  125,  Appellate  Jurisdic- 

tion of  Supreme  Court  —  Confined  to  Limits 

See  further  infra,  p.   122,  Original  Juris-       Prescribed  by  Statute. 

2.  Inferior  Courts  —  a.  In  General.  —  The  primary  source  of  jurisdiction 

in  the  federal  courts  is  found  in  the  Constitution,  but  it  is  directly  conferred 

through  the  medium  of  Congress  by  grants  thereof,  and  is  conferred  with  such 
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limitations  and  exceptions  as  the  Congress  shall  prescribe  when  creating  the 
courts  and  defining  their  authority. 


U.  S.  V.  Eckford,  (1867)  6  Wall.  (U.  S.) 
488,  reversing  Tillou's  Case,  (1865)  1  Ct. 
CI.  220;  Manley  t\  Olney,  (1887)  32  Fed. 
Rep.  709;  Western  Transp.  Co.  r.  The  Great 
Western,  (1862)  4  West  L.  Month.  281,  20 
Fed.  Cas.  No.  17,443;  U.  S.  v.  Wilson,  (1856) 

3  Blatchf.  (U.  S.)  435,  28  Fed.  Cas.  No. 
16J31:  U.  S.  17.  New  Bedford  Bridge,  (1847) 
1  Woodb.  &  M.  (U.  S.)  401,  27  Fed.  Cas.  No. 
15,887;  Roback  v.  Taylor,  (1866)  2  Bond  (U. 
S.)  36,  20  Fed.  CasI  No.  11,877;  Louisiana 
State  Lottery  Co.  v.  Fitzpatrick,  (1879)  3 
Woods  (U.  S.)  222,  15  Fed.  Cas.  No.  8,541; 
Hubbard  v.  Northern  R.  Co.,  ( 1853)  3  Blatchf. 
(U.  S.)  84,  12  Fed.  Cas.  No.  6,818. 

LesiflUtion  is  necessary  to  give  effect  to 

this    article    of    the   Constitution.  Mutual 

L.  Ins.  Co.  17.  Champliui  (1884)  21  Fed. 
Rep.  89. 

**  The  notion  has  frequently  been  enter- 
tained that  the  federal  courts  derive  their 
judicial  power  immediately  from  the  Con- 
stitution, but  the  political  truth  is  that  the 
disposal  of  the  judicial  power  (except  in  a 
few  specified  instances)  belongs  to  Congress. 
If  Congress  has  given  the  power  to  this  court, 
we  possess  it,  not  otherwise;  and  if  Congress 
has  not  given  the  power  to  us,  or  to  any  other 
court,  it  still  remains  at  the  legislative  dis- 
posal. Besides,  Congress  is  not  bound,  and 
it  would  perhaps  be  inexpedient,  to  enlarge 
the  jurisdiction  of  the  federal  courts,  to 
every  subject,  in  every  form,  which  the  Con- 
stitution might  warrant."  Per  Chase,  J., 
in  Turner  v.  Bank  of  North  America,  (1799) 

4  Dall.   (U.  S.)    10. 

The  civil  jurisdiction  of  the  Circuit  Court 
was,  by  the  Act  of  March  3,  1875,  enlarged 
to  the  entire  extent  of  the  judicial  power 
delegated  to  Congress  by  the  terms  of  the 
Constitution.  Louisiana  State  Lottery  Co. 
r.  Fitzpatrick,  (1879)  3  Woods  (U.  S.)  222, 
15  Fed.  Cas.  No.  8,541. 

CoBstitiitiaii  and  statutes  must  concur. — 
In  order  to  give  jurisdiction  to  a  federal 
court  in  any  case  whatever,  the  Constitii- 
tion  and  the  statute  law  must  concur.  It  is 
not  sufficient  that  the  jurisdiction  may  be 
found  in  the  Constitution  or  the  law.  The 
two  must  co-operate;  the  Constitution  as 
the  ^fontain,  and  the  laws  of  Congress  as  the 
streams  from  which  and  through  which  the 
waters  of  jurisdiction  flow  to  the  court.  This 
results  necessarily  from  the  structure  of 
federal  government.  It  is  a  government  of 
granted  and  limited  powers.  All  powers 
not  granted  by  the  Constitution  to  the  fed- 
eral government  nor  prohibited  to  the  states 
are  reserved  to  the  states  or  the  people.  The 
great  residuum  of  legislative,  executive,  and 
judicial  power  remains  in  the  states.  U.  S. 
r.  Burlington,  etc..  Ferry  Co.,  (1884)  21  Fed. 
Rep.  334.  See  also  In 're  Barry,  (1844)  42 
Fed.  Rep.  122:  In  re  Metzger.  (1847)  5  N. 
Y.  Leg.  Obs.  8.3,  17  Fed.  Cas.  No.  9,511. 

CoDgreas  may  give  the  Circuit  Courts  orig- 
inal furvMction   in  any  case  tf>  which  the 


appellate  jurisdiction  extends.  "The  Con- 
stitution establishes  the  Supreme  Court,  and 
defines  its  jurisdiction.  It  enumerates  cases 
in  which  its  jurisdiction  is  original  and 
exclusive,  and  then  defines  that  which  in 
appellate,  but  does  not  insinuate  that  in  any 
such  case  the  power  cannot  be  exercised  in  its 
original  form  by  courts  of  original  jurisdic- 
tion. It  is  not  insinuated  that  the  judicial 
power,  in  oases  depending  on  the  character 
of  the  cause,  cannot  be  exercised  in  the  first 
instance,  in  the  courts  of  the  Union,  but  must 
first  be  exercised  in  the  tribunals  of  the 
state;  tribunals  over  which  the  government 
of  the  Union  has  no  adequate  control,  and 
which  may  be  closed  to  any  claim  asserted 
under  a  law  of  the  United  States."  Osborn 
t?.  U.  S.  Bank,  (1824)  9  Wheat.  (U.  S.)  821. 

Congress  may  withhold  jurisdiction  of  any 
enumerated  controversies.  —  The  Constitu- 
tion has  defined  the  limits  of  the  judicial 
power  of  the  United  States,  but  has  not 
prescribed  how  much  of  it  shall  be  exercised 
by  the  Circuit  Courts.  Consequently,  an  Act 
of  Congress  which  does  prescribe  the  limits 
of  their  jurisdiction  cannot  be  in  confiict  with 
the  Constitution  unless  it  confers  powers  not 
enumerated  therein.  Having  a  right  to  pre- 
scribe. Congress  may  withhold  from  any 
court  of  its  creation  jurisdiction  of  any  of 
the  enumerated  controversies.  A  provision 
in  an  Act  of  Congress  defining  the  jurisdic- 
tion of  the  Circuit  Courts  which  restrains 
them  from  taking  "  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note 
or  other  chose  in  action,  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  contents, 
if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange,"  is  not  in 
confiict  with  the  constitutional  provision 
specifying  "  controversies  between  citizens  of 
different  states  "  as  a  subject  of  jurisdiction 
of  the  federal  court.  Sheldon  v.  Sill,  (1850) 
8  How.   (U.  S.)  448. 

Jurisdiction  may  be  changed  or  taken  away. 
—  The  jurisdiction  of  inferior  courts  is  de- 
rived from  and  is  subject  to  the  absolute 
control,  of  Congress,  and  may  be  changed  or 
taken  away  at  its  pleasure.  Existing  courts 
may  be  abolished,  and  their  jurisdiction  in  all 
cases  pending  in  them,  whatever  their  con- 
dition, transferred  to  other  existing  courts  or 
to  new  courts.  U.  S.  v.  Haynes,  (1887)  29" 
Fed.  Rep.  696. 

As  to  persons  having  right  to  sue.  —  There 
are  no  inherent  rights  to  sue  in  the  United 
States  court,  as  in  the  courts  of  general 
jurisdiction  in  the  states.  The  courts  them- 
selves were  created  as  tribunals  of  a  special 
and  limited  character  as  to  jurisdiction,  for 
the  necessities  of  the  federal  system;  and 
only  those  persons  can  sue  in  the  United 
States  courts  or  proceed  there  who  are  given 
the  right  to  do  so  by  the  United  States  law. 
U.  S.  f?.  Lancaster,  (1890)  44  Fed.  Rep. 
893. 
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Power  to  impanel  grand  jury.  —  All  courts 
of  the  United  States  are  creatures  of  the 
Constitution  and  laws  of  the  United  States, 
and  have  only  sudh  jurisdictional  powers  as 
are  conferred  by  the  Constitution  and  laws  of 
the  United  States.  The  power  to  impanel  a 
grand  jury  is  not  an  inherent  power  of  a 
court  of  the  United  States,  but  is  derived 
from  the  statute,  and  the  statutory  procedure 
should  be  followed.  Ex  p.  Farley,  (1889)  40 
Fed.  Rep.  67. 

Jurisdiction  must  affirmatiyely  appear. — 
"A  Circuit  Court,  though  an  inferior  court 
in  the  language  of  the  Constitution,  is  not 
so  in  the  language  of  the  common  law;  nor 
are  its  proceedings  subject  to  the  scrutiny 
of  those  narrow  rules  which  the  caution  or 
jealousy  of  the  courts  at  Westminster  long 
applied  to  courts  of  that  denomination,  but 
are  entitled  to  as  liberal  intendments,  or 
presumptions,  in  favor  of  their  regularity, 
as  those  of  any  Supreme  Court.  A  Circuit 
Court,  however,  is  of  limited  jurisdiction, 
and  has  cognizance,  not  of  cases  generally, 
but  onl^  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases 
which  an  unlimited  jurisdiction  would  em- 


brace. And  the  fair  presumption  is  (not  aa 
with  regard  to  a  court  of  general  jurisdic- 
tion, that  a  cause  is  within  its  jurisdiction 
unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  till 
the  contrary  appears.  This  renders  it  neces- 
sary, inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its 
jurisdiction  appears,  or  can  be  presumed,  to 
set  forth  upon  the  record  of  a  Circuit  Court, 
the  facts  or  circumstances  which  give  juris- 
diction, either  expressly  or  in  such  manner 
as  to  render  them  certain  by  legal  intend- 
ment." Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  (U.  S.)  11. 

Federalist.  —  The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  ob- 
viate the  necessity  of  having  recourse  to  the 
Supreme  Court  in  every  case  of  federal 
cognizance.  It  is  intended  to  enable  the 
national  government  to  institute  or  author- 
ize, in  each  state  or  district  of  the  United 
States,  a  tribunal  competent  to  the  determi- 
nation of  matters  of  national  jurisdiction 
within  its  limits.  Hamilton,  in  The  Feder- 
alist, No.  LXXXI. 


6.  DiSTEiBUTiON  Among  Different  Infeeioe  Tbibunals.  —  Congress 
has  the  power  to  confer  some  of  the  judicial  powers  enumerated  on  certain  of 
the  inferior  tribunals  authorized  to  be  established,  and  other  of  the  powers 
enumerated  on  certain  other  inferior  tribunals  authorized  to  be  created  by  the 
same  article. 


James  v.  U.  S.,  (1903)  38  Ct.  CI.  630,  the 
court  saying:  "This  court,  for  example,  is 
constituted  one  of  those  inferior  courts  which 
Congress  authorizes  under  Article  III.;  but 
the  jurisdiction  it  has  of  contracts  between 
the  government  and  the  citizen  from  which 
appeals  may  be  taken  directly  to  the  Su- 
preme Court  is  a  larger  jurisdiction  than 
that  conferred  by  the  Act  of  March  3,  1887, 


24  Stat.  L.  506,  on  other  courts  of  the 
United  States,  as  by  that  Act  the  District 
and  Circuit  Courts  of  the  United  States  are 
given  concurrent  jurisdiction  with  this  court, 
to  a  limited  extent  only,  of  suits  againat  the 
United  States." 

See  also  To  Distribute  the  JudioifU  Potoer, 
8  Fed.  Stat.  Annot.  682. 


e.  Succession  of  Courts  for  Original  and  Appellate  Jurisdiction.  — 
The  exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms 
of  the  Constitution  to  the  Supreme  Court  There  can  be  no  doubt  that  Congress 
may  create  a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest 
appellate  as  well  as  original  jurisdiction.  The  judicial  power  is  delegated  by 
the  Constitution  in  the  most  general  terms,  and  may,  therefore,  be  exercfted 
by  Congress  under  every  variety  of  form,  of  appellate  or  original  jurisdiction. 
And  as  there  is  nothing  in  the  Constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  most  utmost  latitude  of 
which,  in  its  own  nature,  it  is  susceptible. 

Martin  t7.  Hunter,  (1816)  1  Wheat.  (U.S.) 
338,  reversing  (1814)   4  Munf.   (Va.)    1. 

In  those  caaea  in  which  original  jurisdic- 
tion ia  given  to  the  Supreme  Court  the  judi- 
cial power  of  the  United  States  cannot  he 
exercised  in  its  appellate  form.  In  every 
other  case  the  power  is  to  be  exercised  in  its 
original  or  appellate  form,  or  both,  as  the 
wi^om  of  Congress  may  direct.     With  the 


exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  Supreme  Court, 
there  is  none  to  which  judicial  power  ex- 
tends from  which  the  original  jurisdiction 
of  the  inferior  courts  is  excluded  by  the 
Constitution.  Osborn  v.  U.  S.  Bank,  (1824) 
9  Wheat.   (U.  S.)   820. 

Congress  may  give  the  inferior  courts,  au- 
thorized to  be  established,  such  jurisdiction, 
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both  original  and  appellate,  within  the  limitH 
of  the  Constitution,  as  it  may  see  fit  to 
confer.  Home  L.  Ins.  Co.  t7.  Dunn,  (1873) 
19  Wall.  ( U.  S. )  226. 

The  power  here  under  consideration  is  given 
in  general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  **  All  cases  " 
so  arising  are  embraced.  None  are  excluded. 
How   jurisdiction   shall   be   acquired   by   tha 


inferior  courts,  whether  it  shall  be  original 
or  appellate,  or  original  in  part  and  appellate 
in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent  upon 
those  subjects.  They  are  remitted  without 
check  or  limitation  to  the  wisdom  of  the 
legislature.  Nashville  r.  Cooper,  (1867)  6 
Wall.  (U.  S.)  261. 


IIL  JlTBISDIGTION  NOT  EXTENDED  BETOND  LIMITS  OF  CONBTITVTION.  —  An  Act 

of  Congress  cannot  extend  the  jurisdiction  beyond  the  limits  of  the  Constitu- 

tion,  and  a  statute  giving  jurisdiction  to  the  Circuit  Courts  in  all  suits  in 

which  an  alien  is  a  party  is  invalid. 

than  all  of  this  jurisdiction  on  different 
courts  of  the  Union,  and  may  vest  such  juris- 
diction in  those  courts  in  an  original  or 
appellate  form,  as  it  may  think  best;  but  in 
the  distribution  of  jurisdiction  the  constitu- 
tional limit  on  jurisdiction  must  be  respected 
and  cannot  be  exceeded.  So  that  jurisdiction, 
original  or  appeUate,  as  depending  on  the 
subject-matter  or  character  of  the  litigation, 
must  be  limited  to  cases  involving  a  federal 
question,  and  cannot  be  extended  to  cases  non- 
federal in  their  character.  Nashville,  etc., 
R.  Co.  V.  Taylor,  (1898)  86  Fed.  Rep.  173. 

The  limitation  of  the  judicial  power  of  the 
United  States  affects  not  only  the  powers  of 
the  courts  of  the  United  States,  but  the 
power  of  Congress  to  vest  and  give  exercise 
to  such  judicial  powers.  Judicial  power  is 
not  identical  with  jurisdiction.  It  may  lie 
within  the  power  of  the  legislature,  un- 
granted  wholly  or  in  part,  and  in  the  latter 
case  the  measure  of  such  jurisdiction  as  may 
have  been  lodged  would  not  be  the  measure 
of  the  judicial  power  that  created  it.  It 
may  safely  be  affirmed,  however,  that  when 
the  legislature  is  restricted  in  the  creation  of 
judicial  jurisdiction  within  certain  limits, 
such  limits  are  the  measure  of  the  extent  of 
its  judicial  power.  State  v.  Davis,  (1879)  12 
S.  Car.  636. 


Hodgson  V.  Bowerbank,  (1809)  6  Cranch 
(U.  8.)  303. 

Acts  of  Congress  giving  jurisdiction  to  the 
federal  courts  must  be  restrained  by  the  Con- 
stitution. "  Whenever  a  right  grows  out  of, 
or  is  protected  by,  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of 
the  states ;  and  whoever  may  have  this  right, 
it  is  to  be  protected.  But  if  the  person's  title 
is  not  affected  by  the  treaty,  if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."  Owings  v.  Norwood, 
(1809)  5  Cranch  (U.  S.)  348.  See  also 
Smith  r.  American  Nat.  Bank,  (C.  C.  A. 
1898)  89  Fed.  Rep.  838;  People  v.  Murray, 
(N.  Y.  Gen.  Sess.  1864)  5  Park.  Crim.  (N. 
Y.)   602. 

In  regulating  the  judicial  department,  the 
cases  in  which  the  courts  of  the  United  States 
shall  have  jurisdiction  are  particularly  and 
specifically  enumerated  and  defined;  and  they 
are  not  authorized  to  take  cognizance  of  any 
case  which  does  not  come  within  the  descrip- 
tion therein  specified.  Dred  Scott  t\  Sand- 
ford.  (1856)    19  How.  (U.  S.)  401. 

In  the  distribution  of  jurisdiction  not  other- 
wise distributed  and  extended  by  the  Consti- 
tution itself.  Congress  may  confer  all  or  less 


IV.  "Cases"  AHD  "  Contboyebsies." — If  a  proceeding  involves  a  right  which 
in  its  nature  is  susceptible  of  judicial  determination,  and  if  the  determination 
of  it  is  not  simply  ancillary  or  advisory,  but  is  the  final  and  indisputable  basis 
of  action  by  the  parties,  it  is  a  "  case  "  within  the  meaning  of  this  provision. 

La  Abra  Silver  Min.  Co.  r.  U.  S.,  (1899) 
175  U.  S.  457,  in  which  a  suit  instituted 
under  a  special  statute  to  ascertain  whether 
an  award,  made  by  a  commissioner  appointed 
pursuant  to  a  treaty  made  with  a  foreign 
country  for  the  purpose  of  investigating  a 
claim  made  by  a  corporation  against  that 
country,  had  been  obtained  by  fraud  and 
fraudulent  practices  on  the  part  of  the  cor- 
poration was  held  to  be  a  "  case "  of  which 
the  courts  could  take  jurisdiction,  as  the 
statute  made  the  determination  of  the  courts 
the  final  basis  of  action.  Affirming  U.  S.  r. 
U  Abra  Silver  Min.  Co.,  (1897)  32  Ct.  CI. 
462,  (1894)   29  Ct.  C\.  4.32. 

By  CMaeB  asd  controversies  arc  intended  the 
elaims  of  litigante  brought  before  the  courts 


for  determination  by  such  regular  proceed- 
ings as  are  established  by  law  or  custom  for 
the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  United  States  takes  such  a  form  that  the 
judicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  im- 
plies the  existence  of  present  or  possible 
adverse  parties  whose  contentions  are  sub- 
mitted to  the  court  for  adjudication.  Mat- 
tel of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 

"Cases  are  the  natural  boundary  of  juris- 
diction in  one  of  its  directions.  In  the  other 
direction  the  character  of  parties  is  the  bound- 
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Power  to  impanel  grand  jury.  —  All  courts 
of  the  United  States  are  creatures  of  the 
Constitution  and  laws  of  the  United  States, 
and  have  only  such  jurisdictional  powers  as 
are  conferred  by  the  Constitution  and  laws  of 
the  United  States.  The  power  to  impanel  a 
grand  jury  is  not  an  inherent  power  of  a 
court  of  the  United  States,  but  is  derived 
from  the  statute,  and  the  statutory  procedure 
should  be  followed.  Ex  p.  Farley,  (1889)  40 
Fed.  Rep.  67. 

Jurisdiction  must  affirmatively  appear. — 
"A  Circuit  Court,  though  an  inferior  court 
in  the  language  of  the  Constitution,  is  not 
so  in  the  language  of  the  common  law;  nor 
are  its  proceedings  subject  to  the  scrutiny 
of  those  narrow  rules  which  the  caution  or 
jealousy  of  the  courts  at  Westminster  long 
applied  to  courts  of  that  denomination,  but 
are  entitled  to  as  liberal  intendments,  or 
presumptions,  in  favor  of  their  regularity, 
as  those  of  any  Supreme  Court.  A  Circuit 
Court,  however,  is  of  limited  jurisdiction, 
and  has  cognizance,  not  of  cases  generally, 
but  only  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases 
which  an  unlimited  jurisdiction  would  em- 


brace. And  the  fair  presumption  is  (not  as 
with  regard  to  a  court  of  general  jurisdic- 
tion, that  a  cause  is  within  its  jurisdiction 
unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  till 
the  contrary  appears.  This  renders  it  neces- 
sary, inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its 
jurisdiction  appears,  or  can  be  presumed,  to 
set  forth  upon  the  record  of  a  Circuit  Court, 
the  facts  or  circumstances  which  give  juris- 
diction, either  expressly  or  in  such  manner 
as  to  render  them  certain  by  legal  intend- 
ment." Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  (U.  S.)  11. 

Federalist.  —  The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  ob- 
viate the  necessity  of  having  recourse  to  the 
Supreme  Court  in  every  case  of  federal 
cognizance.  It  is  intended  to  enable  the 
national  government  to  institute  or  author- 
ize, in  each  state  or  district  of  the  United 
States,  a  tribunal  competent  to  the  determi- 
nation of  matters  of  national  jurisdiction 
within  its  limits.  Hamilton,  in  The  Feder- 
alist, No.  LXXXI. 


6.  DiSTEiBUTiON  Among  Different  Inferior  Tribunals.  —  Congress 
has  the  power  to  confer  some  of  the  judicial  powers  enumerated  on  certain  of 
the  inferior  tribunals  authorized  to  be  established,  and  other  of  the  powers 
enumerated  on  certain  other  inferior  tribunals  authorized  to  .be  created  by  the 
same  article. 

James  v.  U.  S.,  (1903)  38  Ot.  CI.  630,  the 
court  saying:  "This  court,  for  example,  is 
constituted  one  of  those  inferior  courts  which 
Congress  authorizes  under  Article  III.;  but 
the  jurisdiction  it  has  of  contracts  between 
the  government  and  the  citizen  from  which 
appeals  may  be  taken  directly  to  the  Su- 
preme Court  is  a  larger  jurisdiction  than 
that  conferred  by  the  Act  of  March  3,  1887, 


24  Stat.  L.  505,  on  other  courts  of  the 
United  States,  as  by  that  Act  the  District 
and  Circuit  Courts  of  the  United  States  are 
given  concurrent  jurisdiction  with  this  court, 
to  a  limited  extent  only,  of  suits  against  the 
United  States." 

See  also  To  Distribute  the  Judicial  Power, 
8  Fed.  Stat.  Annot.  682. 


c.  Succession  of  Courts  foe  Original  and  Appellate  Jurisdiction.  — 
The  exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms 
of  the  Constitution  to  the  Supreme  Court  There  can  be  no  doubt  that  Congress 
may  create  a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest 
appellate  as  well  as  original  jurisdiction.  The  judicial  power  is  delegated  by 
the  Constitution  in  the  most  general  terms,  and  may,  therefore,  be  exercHed 
by  Congress  under  every  variety  of  form,  of  appellate  or  original  jurisdiction. 
And  as  there  is  nothing  in  the  Constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  most  utmost  latitude  of 
which,  in  its  own  nature,  it  is  susceptible. 

Martini?.  Hunter,  (1816)  1  Wheat.  (U.S.) 
338,  reversing  (1814)   4  Munf.   (Va.)    1. 

In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  Supreme  Court  the  judi- 
cial power  of  the  United  States  cannot  be 
exercised  in  its  appellate  form.  In  every 
other  case  the  power  is  to  be  exercised  in  its 
original  or  appellate  form,  or  both,  as  the 
wi^om  of  Congress  may  direct.     With   the 


exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  Supreme  CJourt, 
there  is  none  to  which  judicial  power  ex- 
tends from  which  the  original  jurisdiction 
of  the  inferior  courts  is  excluded  by  the 
Constitution.  Osborn  v.  U.  S.  Bank,  (1824) 
9  Wheat.   (U.  S.)   820. 
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Congress  may  give  the  inferior  courtSt  au- 
thorized to  be  established,  such  jurisdiction. 
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both  original  and  appellate,  within  the  limitH 
of  the  Constitution,  as  it  may  see  fit  to 
confer.  Home  L.  Ins.  Co.  v.  Dunn,  (1873) 
19  Wall.  ( U.  S. )   226. 

The  power  here  under  consideration  is  given 
in  general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  "  All  cases  " 
so  arising  are  embraced.  None  are  excluded. 
How   jurisdiction   shall   be   acquired   by   thd 


inferior  courts,  whether  it  shall  be  original 
or  appellate,  or  original  in  part  and  appellate 
in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent  upon 
those  subjects.  They  are  remitted  without 
check  or  limitation  to  the  wisdom  of  the 
legislature.  Nashville  r.  Cooper,  (1867)  6 
Wall.  (U.S.)  261. 


IIL  JlTBISDIGTION  NOT  EXTENDED  BETOND  LIMITS  OF  CONBTITVTION.  —  An  Act 

of  Congress  cannot  extend  the  jurisdiction  beyond  the  limits  of  the  Constitu- 
tion, and  a  statute  giving  jurisdiction  to  the  Circuit  Courts  in  all  suits  in 
which  an  alien  is  a  party  is  invalid. 

than  all  of  this  jurisdiction  on  different 
courts  of  the  Union,  and  may  vest  such  juris- 
diction in  those  courts  in  an  original  or 
appellate  form,  as  it  may  think  best;  but  in 
the  distribution  of  jurisdiction  the  constitu- 
tional limit  on  jurisdiction  must  be  respected 
and  cannot  be  exceeded.  So  that  jurisdiction, 
original  or  appellate,  as  depending  on  the 
subject-matter  or  character  of  the  litigation, 
must  be  limited  to  cases  involving  a  federal 
question,  and  cannot  be  extended  to  cases  non- 
federal in  their  character.  Nashville,  etc., 
R.  Co.  V,  Taylor,  (1898)  86  Fed.  Rep.  173. 

The  limitation  of  the  judicial  power  of  the 
United  States  affects  not  only  the  powers  of 
the  courts  of  the  United  States,  but  the 
power  of  Congress  to  vest  and  give  exercise 
to  such  judicial  powers.  Judicial  power  is 
not  identical  with  jurisdiction.  It  may  lie 
within  the  power  of  the  legislature,  un- 
granted  wholly  or  in  part,  and  in  the  latter 
case  the  measure  of  such  jurisdiction  as  may 
have  been  lodged  would  not  be  the  measure 
of  the  judicial  power  that  created  it.  It 
may  safely  be  affirmed,  however,  that  when 
the  legislature  is  restricted  in  the  creation  of 
judicial  jurisdiction  within  certain  limits, 
such  limits  are  the  measure  of  the  extent  of 
its  judicial  power.  State  v.  Davis,  (1879)  12 
S,  Car.  536. 


Hodgson  r.  Bowerbank,  (1809)  5  Cranch 
(U.  8.)  303. 

Acts  of  Congress  giving  jurisdiction  to  the 
federal  courts  must  be  restrained  by  the  Con- 
stitution.    "  Whenever  a  right  grows  out  of, 
or  is  protected  by,  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of 
the  states ;  and  whoever  may  have  this  right, 
it  is  to  be  protected.     But  if  the  person's  title 
is  not  affected  by   the  treaty,   if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."    Owings  i?.  Norwood, 
(1809)    5   Cranch    (U.    S.)    348.       See   also 
Smith    r.    American   Nat.   Bank,    (C.    C.   A. 
1898)    89  Fed.  Rep.  838;  People  v,  Murray, 
(N.  Y.  Gen.  Sess.  1864)   5  Park.  Crim.    (N. 
Y.)   602. 

In  regulating  the  judicial  department,  the 
cases  in  which  the  courts  of  the  United  States 
shall  have  jurisdiction  are  particularly  and 
specifically  enumerated  and  defined ;  and  they 
are  not  authorized  to  take  cognizance  of  any 
case  which  does  not  come  within  the  descrip- 
tion therein  specified.  Dred  Scott  v.  Sand- 
ford,   (1856)    19  How.  (U.  S.)  401. 

In  the  distribution  of  Jurisdiction  not  other- 
wise distributed  and  extended  by  the  Conati- 
tution  itself,  Congress  may  confer  all  or  less 


IV.  "Cases"  and  " CoNTBoyEBSiES." — If  a  proceeding  involves  a  right  which 
in  its  nature  is  susceptible  of  judicial  determination,  and  if  the  determination 
of  it  is  not  simply  ancillary  or  advisory,  but  is  the  final  and  indisputable  basis 
of  action  by  the  parties,  it  is  a  "  case  "  within  the  meaning  of  this  provision. 


La  Abra  Silver  Min.  Co.  r.  U.  S.,   (1899) 
175   U.   S.   457,   in   which   a  suit   instituted 
under  a  special  statute  to  ascertain  whether 
an  award,  made  by  a  commissioner  appointed 
pursuant   to   a   treaty   made  with   a   foreign 
country  for   the    purpose  of   investigating  a 
claim  made    by   a    corporation   against   that 
country,    had  'been    obtained    by    fraud    and 
fraudulent  practices  on  the  part  of  the  cor- 
poration was  held  to  be  a  **  case  '*  of  which 
tAe  courts   could    take    jurisdiction,    as    the 
i^ttA^  made  the  determination  of  the  courts 
the  ^nal  ba.sis  of  action.    A/firminfl  U.  S.  r. 
U  Abra  Silver  Min.   Co.,   (1897)    32  Ct.  CI. 
462,  (1894)   29  Ct.  CI.  432. 

By  cMseB  snd  controversies  are  intended  the 
eiajms  of  litigants  brought  before  the  courts 
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for  determination  by  such  regular  proceed- 
ings as  are  established  by  law  or  custom  for 
the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  United  States  takes  such  a  form  that  the 
judicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  im- 
plies the  existence  of  present  or  possible 
adverse  parties  whose  contentions  are  sub- 
mitted to  the  court  for  adjudication.  Mat- 
tel of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 

"Cases  are  the  natural  boundary  of  juris- 
diction in  one  of  its  directions.  In  the  other 
direction  the  character  of  parties  is  the  bound- 

Yolame  IX. 


Jadidal  Fow«r. 


CONSTITUTION. 
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Power  to  impanel  grand  jury.  —  All  courts 
of  the  United  States  are  creatures  of  the 
Constitution  and  laws  of  the  United  States, 
and  have  only  such  jurisdictional  powers  as 
are  conferred  by  the  Constitution  and  laws  of 
the  United  States.  The  power  to  impanel  a 
grand  jury  is  not  an  inherent  power  of  a 
court  of  the  United  States,  but  is  derived 
from  the  statute,  and  the  statutory  procedure 
should  be  followed.  Ew  p.  Farley,  (1889)  40 
Fed.  Rep.  67. 

Jurisdiction  must  affirmatively  appear. — 
"A  Circuit  Court,  though  an  inferior  court 
in  the  language  of  the  Constitution,  is  not 
BO  in  the  language  of  the  common  law;  nor 
are  its  proceedings  subject  to  the  scrutiny 
of  those  narrow  rules  which  the  caution  or 
jealousy  of  the  courts  at  Westminster  long 
applied  to  courts  of  that  denomination,  but 
ore  entitled  to  as  liberal  intendments,  or 
presumptions,  in  favor  of  their  regularity, 
as  those  of  any  Supreme  Court.  A  Circuit 
Court,  however,  is  of  limited  jurisdiction, 
and  has  cognizance,  not  of  cases  generally, 
but  only  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases 
which  an  unlimited  jurisdiction  would  em- 


brace. And  the  fair  presumption  is  (not  as 
with  regard  to  a  court  of  general  jurisdic- 
tion, that  a  cause  is  within  its  jurisdiction 
unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  till 
the  contrary  appears.  This  renders  it  neces- 
sary, inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its 
jurisdiction  appears,  or  can  be  presumed,  to 
set  forth  upon  the  record  of  a  Circuit  Court, 
the  facts  or  circumstances  which  give  juris- 
diction, either  expressly  or  in  such  manner 
as  to  render  them  certain  by  legal  intend- 
ment." Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  (U.  S.)  11. 

Federalist.  —  The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  ob- 
viate the  necessity  of  having  recourse  to  the 
Supreme  Court  in  every  case  of  federal 
cognizance.  It  is  intended  to  enable  the 
national  government  to  institute  or  author- 
ize, in  each  state  or  district  of  the  United 
States,  a  tribunal  competent  to  the  determi- 
nation of  matters  of  national  jurisdiction 
within  its  limits.  Hamilton,  in  The  Feder- 
alist, No.  LXXXI. 


6.  Distribution  Among  Different  Inferior  Tribunals.  —  Congress 
has  the  power  to  confer  some  of  the  judicial  powers  enumerated  on  certain  of 
the  inferior  tribunals  authorized  to  be  established,  and  other  of  the  powers 
enumerated  on  certain  other  inferior  tribunals  authorized  to  be  created  by  the 
same  article. 

James  v.  U.  S.,  (1903)  38  Ot.  CI.  630,  the 
court  saying:  "This  court,  for  example,  is 
constituted  one  of  those  inferior  courts  which 
Congress  authorizes  under  Article  III.;  hut 
the  jurisdiction  it  has  of  contracts  between 
the  government  and  the  citizen  from  which 
appeals  may  be  taken  directly  to  the  Su- 
preme Court  is  a  larger  jurisdiction  than 
that  conferred  by  the  Act  of  March  3,  1887, 


24  Stat.  L.  506,  on  other  courts  of  the 
United  States,  as  by  that  Act  the  District 
and  Circuit  Courts  of  the  United  States  are 
given  concurrent  jurisdiction  with  this  court, 
to  a  limited  extent  only,  of  suits  against  the 
United  States." 

See  also  To  Distribute  the  Judicial  Power, 
8  Fed.  Stat.  Annot.  682. 


c.  Succession  of  Courts  fob  Original  and  Appellate  Jurisdiction.  — 
The  exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms 
of  the  Constitution  to  the  Supreme  Court  There  can  be  no  doubt  that  Congress 
may  create  a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest 
appellate  as  well  as  original  jurisdiction.  The  judicial  power  is  delegated  by 
the  Constitution  in  the  most  general  terms,  and  may,  therefore,  be  exercHed 
by  Congress  under  every  variety  of  form,  of  appellate  or  original  jurisdiction. 
And  as  there  is  nothing  in  the  Constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  most  utmost  latitude  of 
which,  in  its  own  nature,  it  is  susceptible. 

Martini?.  Hunter,  (1816)  1  Wheat.  (U.S.) 
338,  reversing  (1814)   4  Munf.   (Va.)    1. 

In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  Supreme  Court  the  judi 


cial  power  of  the  United  States  cannot  be 
exercised  in  its  appellate  form.  In  every 
other  case  the  power  is  to  be  exercised  in  its 
original  or  appellate  form,  or  both,  as  the 
wi^om  of  Congress  may  direct.    With  the 
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exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  Supreme  Court, 
there  is  none  to  which  judicial  power  ex- 
tends from  which  the  original  jurisdiction 
of  the  inferior  courts  is  excluded  by  the 
Constitution.  Osborn  v.  U.  S.  Bank,  (1824) 
9  Wheat.   (U.  S.)   820. 

Congress  may  give  the  inferior  courts,  au- 
thorized to  be  established,  such  jurisdiction. 
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both  original  and  appellate,  within  the  limitH 
of  the  Constitution,  as  it  may  see  fit  to 
confer.  Home  L.  Ins.  Co.  v,  Dunn,  (1873) 
19  Wall.  (U.  S.)   226. 

The  power  here  under  consideration  is  given 
in  general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  "  All  cases '' 
so  arising  are  embraced.  None  are  excluded. 
How   jurisdiction   shall  be   acquired   by   the 


inferior  courts,  whether  it  shall  be  original 
or  appellate,  or  original  in  part  and  appellate 
in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent  upon 
those  subjects.  They  are  remitted  without 
check  or  limitation  to  the  wisdom  of  the 
legislature.  Nashville  r.  Cooper,  (1867)  6 
Wall.  (U.  S.)  251. 


IIL  JiTBisDicTiON  Not  Extehoed  Betond  Limits  of  Constitution.  —  An  Act 

of  Congress  cannot  extend  the  jurisdiction  beyond  the  limits  of  the  Constitu- 
tion, and  a  statute  giving  jurisdiction  to  the  Circuit  Courts  in  all  suits  in 
which  an  alien  is  a  party  is  invalid. 


Hodgson  r.  Bowerbank,  (1809)  6  Cranch 
(U.  8.)  303. 

Acts  of  Congress  giving  jurisdiction  to  the 
federal  courts  must  be  restrained  by  the  Con- 
stitution. "  Whenever  a  right  grows  out  of, 
or  is  protected  by,  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of 
the  states ;  and  whoever  may  have  this  right, 
it  is  to  be  protected.  But  if  the  person's  title 
is  not  affected  by  the  treaty,  if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."  Owings  i?.  Norwood, 
(1809)  5  Cranch  (U.  S.)  348.  See  also 
Smith  r.  American  Nat.  Bank,  (C.  C.  A. 
1898)  89  Fed.  Rep.  838;  People  v,  Murray, 
(X.  Y.  Gen.  Sess.  18(J4)  5  Park.  Crim.  (N. 
Y.)   602. 

In  resnlating  the  judicial  department,  the 
cases  in  which  the  courts  of  the  United  States 
shall  have  jurisdiction  are  particularly  and 
specifically  enumerated  and  defined ;  and  they 
are  not  authorized  to  take  cognizance  of  any 
case  which  does  not  come  within  the  descrip- 
tion therein  specified.  Dred  Scott  v.  Sand- 
ford,  (1856)    19  How.  (U.  S.)   401. 

In  the  distribution  of  jurisdiction  not  other- 
wise distributed  and  extended  by  the  Consti- 
tution itself,  Congress  may  confer  all  or  less 


than  all  of  this  jurisdiction  on  different 
courts  of  the  Union,  and  may  vest  such  juris- 
diction in  those  courts  in  an  original  or 
appellate  form,  as  it  may  think  best;  but  in 
the  distribution  of  jurisdiction  the  constitu- 
tional limit  on  jurisdiction  must  be  respected 
and  cannot  be  exceeded.  So  that  jurisdiction, 
original  or  appellate,  as  depending  on  the 
subject-matter  or  character  of  the  litigation, 
must  be  limited  to  cases  involving  a  federal 
question,  and  cannot  be  extended  to  cases  non- 
federal in  their  character.  Nashville,  etc., 
R.  Co.  r.  Taylor,  (1898)  86  Fed.  Rep.  173. 

The  limitation  of  the  judicial  power  of  the 
United  States  affects  not  only  the  powers  of 
the  courts  of  the  United  States,  but  the 
power  of  Congress  to  vest  and  give  exercise 
to  such  judicial  powers.  Judicial  power  is 
not  identical  with  jurisdiction.  It  may  lie 
within  the  power  of  the  legislature,  un- 
granted  wholly  or  in  part,  and  in  the  latter 
case  the  measure  of  such  jurisdiction  as  may 
have  been  lodged  would  not  be  the  measure 
of  the  judicial  power  that  created  it.  It 
may  safely  be  affirmed,  however,  that  when 
the  legislature  is  restricted  in  the  creation  of 
judicial  jurisdiction  within  certain  limits, 
such  limits  are  the  measure  of  the  extent  of 
its  judicial  power.  State  v.  Davis,  (1879)  12 
S.  Car.  636. 


IV.  ''Cases"  AHD  "Cohteovbebieb."— If  a  proceeding  involves  a  right  which 
in  its  nature  is  susceptible  of  judicial  determination,  and  if  the  determination 
of  it  is  not  simply  ancillary  or  advisory,  but  is  the  final  and  indisputable  basis 
of  action  by  the  parties,  it  is  a  "  case  "  within  the  meaning  of  this  provision. 


La  Abra  Silver  Min.  Co.  t?.  U.  S.,  (1899) 
175  U.  S.  457^  in  which  a  suit  instituted 
under  a  special  statute  to  ascertain  whether 
an  award,  made  by  a  commissioner  appointed 
pursuant  to  a  treaty  made  with  a  foreign 
country  for  the  purpose  of  investigating  a 
claim  made  by  a  corporation  against  that 
country,  had  been  obtained  by  fraud  and 
fraudulent  practices  on  the  part  of  the  cor- 
poration was  held  to  be  a  "  case  '*  of  which 
the  courts  could  take  jurisdiction,  as  the 
statute  made  the  determination  of  the  courts 
the  final  basis  of  action.  Affirminq  U.  8.  r. 
Ia  Ahrvi  Silver  Min.  Co.,  (1897)  32  Ct.  CI. 
462.  (1894)   29  Ct.  01.  432. 

By  cases  and  controversies  are  intended  the 
claims  of  litigants  brought  before  the  courts 


for  determination  by  such  regular  proceed- 
ings as  are  established  by  law  or  custom  for 
the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  ITnited  States  takes  such  a  form  that  the 
jiidicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  im- 
plies the  existence  of  present  or  possible 
adverse  parties  whose  contentions  are  sub- 
mitted to  the  court  for  adjudication.  Mat- 
tel of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 

"Cases  are  the  natural  boundary  of  juris- 
diction in  one  of  its  directions.  In  the  other 
direction  the  character  of  parties  is  the  bound- 
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CONSTITUTION. 


Art.  ni.,  MO.  2. 


Power  to  impanel  grand  jury.  —  All  courts 
of  the  United  States  are  creatures  of  the 
Constitution  and  laws  of  the  United  States, 
and  have  only  such  jurisdictional  powers  as 
are  conferred  by  the  Constitution  and  laws  of 
the  United  States.  The  power  to  impanel  a 
grand  jury  is  not  an  inherent  power  of  a 
court  of  the  United  States,  but  is  derived 
from  the  statute,  and  the  statutory  procedure 
should  be  followed.  Em  p.  Farley,  (1889)  40 
Fed.  Rep.  67. 

Jurisdiction  must  affirmatively  appear. — 
"A  Circuit  Court,  though  an  inferior  court 
in  the  language  of  the  Constitution,  is  not 
so  in  the  language  of  the  common  law;  nor 
are  its  proceedings  subject  to  the  scrutiny 
of  those  narrow  rules  which  the  caution  or 
jealousy  of  the  courts  at  Westminster  long 
applied  to  courts  of  that  denomination,  but 
ore  entitled  to  as  liberal  intendments,  or 
presumptions,  in  favor  of  their  regularity, 
as  those  of  any  Supreme  Court.  A  Circuit 
Court,  however,  is  of  limited  jurisdiction, 
and  has  cognizance,  not  of  cases  generally, 
but  only  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases 
which  an  unlimited  jurisdiction  would  em- 


brace. And  the  fair  presumption  is  (not  as 
with  regard  to  a  court  of  general  iurisdic- 
tion,  that  a  cause  is  within  its  jurisdiction 
unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  till 
the  contrary  appears.  This  renders  it  neces- 
sary, inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its 
jurisdiction  appears,  or  can  be  presumed,  to 
set  forth  upon  the  record  of  a  Circuit  Court, 
the  facts  or  circumstances  which  give  juris- 
diction, either  expressly  or  in  such  manner 
as  to  render  them  certain  by  legal  intend- 
ment." Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  (U.  S.)   11. 

Federalist.  —  The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  ob- 
viate the  necessity  of  having  recourse  to  the 
Supreme  Court  in  every  case  of  federal 
cognizance.  It  is  intended  to  enable  the 
national  government  to  institute  or  author- 
ize, in  each  state  or  district  of  the  United 
States,  a  tribunal  competent  to  the  determi- 
nation of  matters  of  national  jurisdiction 
within  its  limits.  Hamilton,  in  The  Feder- 
alist, No.  LXXXI. 


6.  Distribution  Among  Different  Inferior  Tribunai-s.  —  Congress 
has  the  power  to  confer  some  of  the  judicial  powers  enumerated  on  certain  of 
the  inferior  tribunals  authorized  to  be  established,  and  other  of  the  powers 
enumerated  on  certain  other  inferior  tribunals  authorized  to  be  created  by  the 
same  article. 

James  t;.  U.  S.,  (1903)  38  Ct.  CI.  630,  the 
court  saying:  "  This  court,  for  example,  is 
constituted  one  of  those  inferior  courts  which 
Congress  authorizes  under  Article  III.;  but 
the  jurisdiction  it  has  of  contracts  between 
the  government  and  the  citizen  from  which 
appeals  may  be  taken  directlpr  to  the  Su- 
preme Court  is  a  larger  jurisdiction  than 
that  conferred  by  the  Act  of  March  3,  1887, 


24  Stat.  L.  505,  on  other  courts  of  the 
United  States,  as  by  that  Act  the  District 
and  Circuit  Courts  of  the  United  States  are 
given  concurrent  jurisdiction  with  this  court, 
to  a  limited  extent  only,  of  suits  against  the 
United  States." 

See  also  To  Distribute  the  Judicial  Power, 
8  Fed.  Stat.  Annot.  682. 


c.  Succession  of  Courts  foe  Obiginal  and  Appellate  Jueisdiction.  — 
The  exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms 
of  the  Constitution  to  the  Supreme  Court  There  can  be  no  doubt  that  Congress 
may  create  a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest 
appellate  as  well  as  original  jurisdiction.  The  judicial  power  is  delegated  by 
the  Constitution  in  the  most  general  terms,  and  may,  therefore,  be  exercHed 
by  Congress  under  every  variety  of  form,  of  appellate  or  original  jurisdiction. 
And  as  there  is  nothing  in  the  Constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  most  utmost  latitude  of 
which,  in  its  own  nature,  it  is  susceptible. 

Martini?.  Hunter,  (1816)  1  Wheat.  (U.S.) 
338,  reversing  (1814)  4  Munf.   (Va.)    1. 

In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  Supreme  Court  the  judi 


cial  power  of  the  United  States  cannot  be 
exercised  in  its  appellate  form.  In  every 
other  case  the  power  is  to  be  exercised  in  its 
original  or  appellate  form,  or  both,  as  the 
wi^om  of  Congress  may  direct.    With  the 
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exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  Supreme  Court, 
there  is  none  to  which  judicial  power  ex- 
tends from  which  the  original  jurisdiction 
of  the  inferior  courts  is  excluded  by  the 
Constitution.  Osborn  v.  U.  S.  Bank,  (1824) 
9  Wheat.   (U.  S.)   820. 

Congress  may  give  the  inferior  courts,  au- 
thorized to  be  established,  such  jurisdiction, 
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both  original  and  appellate,  within  the  limitH 
of  the  Ck>n8titution,  as  it  may  see  fit  to 
confer.  Home  L.  Ins.  Co.  v.  Dunn,  (1873) 
15)  Wall.  (U.  S.)  226. 

The  power  here  under  consideration  is  given 
in  general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  "  All  cases '' 
eo  arising  are  embraced.  None  are  excluded. 
How  jurisdiction   shall  be   acquired   by   the 


inferior  courts,  whether  it  shall  be  original 
or  appellate,  or  original  in  part  and  appellate 
in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent  upon 
those  subjects.  They  are  remitted  without 
check  or  limitation  to  the  wisdom  of  the 
legislature.  Nashville  r.  Cooper,  (1867)  6 
Wall.  (U.  S.)  261. 


IIL  JiTBisDicTiON  Not  Extended  Betond  Limits  of  Constitvtioh.  —  An  Act 

of  Congress  cannot  extend  the  jurisdiction  beyond  the  limits  of  the  Constitu- 
tion, and  a  statute  giving  jurisdiction  to  the  Circuit  Courts  in  all  suits  in 
which  an  alien  is  a  party  is  invalid. 


Hodgson  r.  Bowerbank,  (1809)  6  Cranch 
(U.  S.)  303. 

Acts  of  Congress  giving  jurisdiction  to  the 
federal  courts  must  be  restrained  by  the  Con- 
stitution. "  Whenever  a  right  grows  out  of, 
or  is  protected  by,  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of 
the  states;  and  whoever  may  have  this  right, 
it  is  to  be  protected.  But  if  the  person's  title 
is  not  affected  bv  the  treatv,  if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."  Owings  v.  Norwood, 
(1809)  5  Cranch  (U.  S.)  348.  See  also 
Smith  r.  American  Nat.  Bank,  (C.  C.  A. 
1898)  89  Fed.  Rep.  838;  People  t\  Murray, 
(N.  Y.  Gen.  Sess.  1864)  5  Park.  Crim.  (N. 
Y.)   602. 

In  regulating  the  judicial  department,  the 
cases  in  which  the  courts  of  the  United  States 
shall  have  jurisdiction  are  particularly  and 
specifically  enumerated  and  defined ;  and  they 
are  not  authorized  to  take  cognizance  of  any 
case  which  does  not  come  within  the  descrip- 
tion therein  specified.  Dred  Scott  V,  Sand- 
ford,  (1856)   19  How.  (U.  S.)  401. 

In  the  distribution  of  jurisdiction  not  other- 
wise distributed  and  extended  by  the  Consti- 
tution itself,  Congress  may  confer  all  or  less 


than  all  of  this  jurisdiction  on  different 
courts  of  the  Union,  and  may  vest  such  juris- 
diction in  those  courts  in  an  original  or 
appellate  form,  as  it  may  think  best;  but  in 
the  distribution  of  jurisdiction  the  constitu- 
tional limit  on  jurisdiction  must  be  respected 
and  cannot  be  exceeded.  So  that  jurisdiction, 
original  or  appellate,  as  depending  on  the 
subject-matter  or  character  of  the  litigation, 
must  be  limited  to  cases  involving  a  federal 
question,  and  cannot  be  extended  to  cases  non- 
federal in  their  character.  Nashville,  etc., 
R.  Co.  V,  Taylor,  (1898)  86  Fed.  Rep.  173. 

The  limitation  of  the  judicial  power  of  the 
United  States  affects  not  only  the  powers  of 
the  courts  of  the  United  States,  but  the 
power  of  Congress  to  vest  and  give  exercise 
to  such  judicial  powers.  Judicial  power  is 
not  identical  with  jurisdiction.  It  may  lie 
within  the  power  of  the  legislature,  un- 
granted  wholly  or  in  part,  and  in  the  latter 
case  the  measure  of  such  jurisdiction  as  may 
have  been  lodged  would  not  be  the  measure 
of  the  judicial  power  that  created  it.  It 
may  safely  be  affirmed,  however,  that  when 
the  legislature  is  restricted  in  the  creation  of 
judicial  jurisdiction  within  certain  limits, 
such  limits  are  the  measure  of  the  extent  of 
its  judicial  power.  State  v.  Davis,  (1879)  12 
S.  Car.  636. 


IV.  "Cases"  ahd  "Cohteovbesies."— If  a  proceeding  involves  a  right  which 
in  its  nature  is  susceptible  of  judicial  determination,  and  if  the  determination 
of  it  is  not  simply  ancillary  or  advisory,  but  is  the  final  and  indisputable  basis 
of  action  by  the  parties,  it  is  a  "  case  "  within  the  meaning  of  this  provision. 

La  Abra  Silver  Min.  Co.  v,  U.  S.,   (1899) 
175   U.   S.   457,   in   which  a  suit   instituted 
nnder  a  special  statute  to  ascertain  whether 
an  award,  made  by  a  commissioner  appointed 
pursuant  to  a   treaty  made  with  a  foreign 
country   for   the   purpose  of  investigating  a 
claim  'made   by  a    corporation   against   that 
country,   had    been    obtained   by    fraud    and 
fraudulent  practices  on  the  part  of  the  cor- 
poration was  held  to  be  a  "  case  "  of  which 
the  courts   could    take    jurisdiction,   as    the 
statute  made  the  determination  of  the  courts 
the  final  basis  of  action.    Affirming  U.  S,  r. 
La  Abra  Silver  Min.  Co.,   (1897)   32  Ct.  CI. 
452.  fI894)   20  Ct.  CI.  432. 

^y  eases  and  controversies  are  intended  tlie 
elains  oi  litigants  brought  before  the  courts 
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for  determination  by  such  regular  proceed- 
ings as  are  established  by  law  or  custom  for 
the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  United  States  takes  such  a  form  that  the 
ji^dicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  im- 
plies the  existence  of  present  or  possible 
adverse  parties  whose  contentions  are  sub- 
mitted to  the  court  for  adjudication.  Mat- 
tel of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 

"Cases  are  the  natural  boundary  of  juris- 
diction in  one  of  its  directions.     In  the  other 
direction  the  character  of  parties  is  the  bound- 
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Power  to  impanel  grand  jury.  —  All  courts 
of  the  United  States  are  creatures  of  the 
Constitution  and  laws  of  the  United  States, 
and  have  only  sueh  jurisdictional  powers  as 
are  conferred  by  the  Constitution  and  laws  of 
the  United  States.  The  power  to  impanel  a 
grand  jury  is  not  an  inherent  power  of  a 
court  of  the  United  States,  but  is  derived 
from  the  statute,  and  the  statutory  procedure 
should  be  followed.  Ex  p.  Farley,  (1889)  40 
Fed.  Rep.  67. 

Jurisdiction  must  affirmatively  appear. — 
"A  Circuit  Court,  though  an  inferior  court 
in  the  language  of  the  Constitution,  is  not 
BO  in  the  language  of  the  common  law;  nor 
are  its  proceedings  subject  to  the  scrutiny 
of  those  narrow  rules  which  the  caution  or 
jealousy  of  the  courts  at  Westminster  long 
applied  to  courts  of  that  denomination,  but 
are  entitled  to  as  liberal  intendments,  or 
presumptions,  in  favor  of  their  regularity, 
as  those  of  any  Supreme  Court.  A  Circuit 
Court,  however,  is  of  limited  jurisdiction, 
and  has  cognizance,  not  of  cases  generally, 
but  onlv  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases 
which  an  unlimited  jurisdiction  would  em- 


brace. And  the  fair  presumption  is  (not  as 
with  regard  to  a  court  of  general  jurisdic- 
tion, that  a  cause  is  within  its  jurisdiction 
unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  till 
the  contrary  appears.  This  renders  it  neces- 
sary, inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its 
jurisdiction  appears,  or  can  be  presumed,  to 
set  forth  upon  the  record  of  a  Circuit  Court, 
the  facts  or  circumstances  which  give  juris- 
diction, either  expressly  or  in  such  manner 
as  to  render  them  certain  by  legal  intend- 
ment." Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  (U.  S.)   11. 

Federalist.  —  The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  ob- 
viate the  necessity  of  having  recourse  to  the 
Supreme  (Dourt  in  every  case  of  federal 
cognizance.  It  is  intended  to  enable  the 
national  government  to  institute  or  author- 
ize, in  each  state  or  district  of  the  United 
States,  a  tribunal  competent  to  the  determi- 
nation of  matters  of  national  jurisdiction 
within  its  limits.  Hamilton,  in  The  Feder- 
alist, No.  LXXXI. 


6.  Distribution  Among  Different  Inferior  Tribunals.  —  Congress 
has  the  power  to  confer  some  of  the  judicial  powers  enumerated  on  certain  of 
the  inferior  tribunals  authorized  to  be  established,  and  other  of  the  powers 
enumerated  on  certain  other  inferior  tribunals  authorized  to  be  created  by  the 
same  article. 

James  v.  U.  S.,  (1903)  38  Ct.  CI.  630,  the 
court  saying:  "This  court,  for  example,  is 
constituted  one  of  those  inferior  courts  which 
Congress  authorizes  under  Article  III.;  but 
the  jurisdiction  it  has  of  contracts  between 
the  government  and  the  citizen  from  which 
appeals  may  be  taken  directly  to  the  Su- 
preme Court  is  a  larger  jurisdiction  than 
that  conferred  by  the  Act  of  March  3,  1887, 


24  Stat.  L.  505,  on  other  courts  of  the 
United  States,  as  by  that  Act  the  District 
and  Circuit  Courts  of  the  United  States  are 
given  concurrent  jurisdiction  with  this  court, 
to  a  limited  extent  only,  of  suits  against  the 
United  States." 

See  also  To  Distribute  the  Judicial  Power, 
8  Fed.  Stat.  Annot.  682. 


c.  Succession  of  Courts  foe  Original  and  Appellate  Jurisdiction.  — 
The  exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms 
of  the  Constitution  to  the  Supreme  Court  There  can  be  no  doubt  that  Congress 
may  create  a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest 
appellate  as  well  as  original  jurisdiction.  The  judicial  power  is  delegated  by 
the  Constitution  in  the  most  general  terms,  and  may,  therefore,  be  exercised 
by  Congress  under  every  variety  of  form,  of  appellate  or  original  jurisdiction. 
And  as  there  is  nothing  in  the  Constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  most  utmost  latitude  of 
which,  in  its  own  nature,  it  is  susceptible. 


Martini?.  Hunter,  (1816)  1  Wheat.  (U.S.) 
338,  reversing  (1814)   4  Munf.    (Va.)    1. 

In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  Supreme  Court  the  judi- 
cial power  of  the  United  States  cannot  be 
exercised  in  its  appellate  form.  In  every 
other  case  the  power  is  to  be  exercised  in  its 
original  or  appellate  form,  or  both,  as  the 
wi^om  of  Congress  may  direct.     With  the 


exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  Supreme  Court, 
there  is  none  to  which  judicial  power  ex- 
tends from  which  the  original  jurisdiction 
of  the  inferior  courts  is  excluded  by  the 
Constitution.  Osborn  i\  U.  S.  Bank,  (1824) 
9  Wheat.   (U.  S.)   820. 

Congress  may  give  the  inferior  courts,  au- 
thorized to  be  established,  such  jurisdiction, 
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both  original  and  appellate,  within  the  limitu 
of  the  Constitution,  as  it  may  see  fit  to 
confer.  Home  L.  Ins.  Co.  t;.  Dunn,  (1873) 
19  Wall.  ( U.  S. )   226. 

The  power  here  under  consideration  is  given 
in  general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  "  All  case»  " 
so  arising  are  embraced.  None  are  excluded. 
How   jurisdiction   shall   be   acquired   by   tha 


inferior  courts,  whether  it  shall  be  original 
or  appellate,  or  original  in  part  and  appellate 
in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent  upon 
those  subjects.  They  are  remitted  without 
check  or  limitation  to  the  wisdom  of  the 
legislature.  Nashville  r.  Cooper,  (1867)  6 
Wall.  (U.  S.)  251. 


IIL  JvBisDiCTiON  Not  Extended  Betond  Limits  of  Constitvtioh.  —  An  Act 

of  Congress  cannot  extend  the  jurisdiction  beyond  the  limits  of  the  Constitu- 
tion, and  a  statute  giving  jurisdiction  to  the  Circuit  Courts  in  all  suits  in 
which  an  alien  is  a  party  is  invalid. 


Hodgson  r.  Bowerbank,  (1809)  6  Cranch 
(U.  S.)  303. 

Acts  of  Congress  giving  jurisdiction  to  the 
federal  courts  must  be  restrained  by  the  Con- 
stitution. "  Whenever  a  right  grows  out  of, 
or  is  protected  by,  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of 
the  states ;  and  whoever  may  have  this  right, 
it  is  to  be  protected.  But  if  the  person's  title 
is  not  affected  by  the  treaty,  if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."  Owings  v,  Norwood, 
(1809)  5  Cranch  (U.  S.)  348.  See  also 
Smith  r.  American  Nat.  Bank,  (C.  C.  A. 
1898)  89  Fed.  Rep.  838;  People  v,  Murray, 
(N.  Y.  Gen.  Sess.  1864)  5  Park.  Crim.  (N. 
Y.)  602. 

In  regulating  the  judicial  department,  the 
cases  in  which  the  courts  of  the  United  States 
shall  have  jurisdiction  are  particularly  and 
specifically  enumerated  and  defined ;  and  they 
arc  not  authorized  to  take  cognizance  of  any 
case  which  does  not  come  within  the  descrip- 
tion therein  specified.  Dred  Scott  v.  Sand- 
ford,  (1856)    19  How.  (U.  S.)  401. 

In  the  distribution  of  jurisdiction  not  other- 
wise distributed  and  extended  by  the  Consti- 
tution itself,  Congress  may  confer  all  or  less 


than  all  of  this  jurisdiction  on  different 
courts  of  the  Union,  and  may  vest  such  juris- 
diction in  those  courts  in  an  original  or 
appellate  form,  as  it  may  think  best;  but  in 
the  distribution  of  jurisdiction  the  constitu- 
tional limit  on  jurisdiction  must  be  respected 
and  cannot  be  exceeded.  So  that  jurisdiction, 
original  or  appellate,  as  depending  on  the 
subject-matter  or  character  of  the  litigation, 
must  be  limited  to  cases  involving  a  federal 
question,  and  cannot  be  extended  to  cases  non- 
federal in  their  character.  Nashville,  etc., 
R.  Co.  V,  Taylor,  (1898)  86  Fed.  Rep.  173. 

The  limitation  of  the  judicial  power  of  the 
United  States  affects  not  only  the  powers  of 
the  courts  of  the  United  States,  but  the 
power  of  Congress  to  vest  and  give  exercise 
to  such  judicial  powers.  Judicial  power  is 
not  identical  with  jurisdiction.  It  may  lie 
within  the  power  of  the  legislature,  un- 
granted  wholly  or  in  part,  and  in  the  latter 
case  the  measure  of  such  jurisdiction  as  may 
have  been  lodged  would  not  be  the  measure 
of  the  judicial  power  that  created  it.  It 
may  safely  be  affirmed,  however,  that  when 
the  legislature  is  restricted  in  the  creation  of 
judicial  jurisdiction  within  certain  limits, 
such  limits  are  the  measure  of  the  extent  of 
its  judicial  power.  State  v.  Davis,  (1879)  12 
S.  Car.  636. 


IV.  "Cases"  ahd  "Cohteovbesieb."— If  a  proceeding  involves  a  right  which 
in  its  nature  is  susceptible  of  judicial  determination,  and  if  the  determination 
of  it  is  not  simply  ancillary  or  advisory,  but  is  the  final  and  indisputable  basis 
of  action  by  the  parties,  it  is  a  "  case  "  within  the  meaning  of  this  provision. 


La  Abra  Silver  Min.  Co.  t?.  U.  S.,    (1899) 
175   U.    S.    457,   in   which   a   suit   instituted 
under  a  special  statute  to  ascertain  whether 
an  award,  made  by  a  commissioner  appointed 
pursuant   to   a   treaty   made  with  a   foreign 
country  for   the   purpose  of  investigating  a 
claim  made    by   a    corporation   against   that 
country,    had    been    obtained    by    fraud    and 
fraudulent  practices  on  the  part  of  the  cor- 
poration was  held  to  be  a  '*  case "  of  which 
the  courts   could    take    jurisdiction,    as    the 
t/taXoie  made  the  determination  of  the  courts 
the  final  basis  oi  action.    Affirming  V.  S.  r. 
La  ^bra  Silver  Min.   Co..   (1897)    32  Ct.  CI. 
4^2,  (1894)   29  Ct.  CI.  432. 

^j  cM»eB  and  controversies  are  intended  the 
ciaiois  of  litigants  brought  before  the  courts 
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for  determination  by  such  regular  proceed- 
ings as  are  established  by  law  or  custom  for 
the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  United  States  takes  such  a  form  that  the 
jiidicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  im- 
plies the  existence  of  present  or  possible 
adverse  parties  whose  contentions  are  sub- 
mitted to  the  court  for  adjudication.  Mat- 
tel of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 

"Cases  are  the  natural  boundary  of  juris- 
diction in  one  of  its  directions.  In  the  other 
direction  the  character  of  parties  is  the  bound- 
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aiy.  That  sense  of  the  word  'case'  should 
then  be  taken  as  its  intended  sense  that  en- 
ables it  to  serve  as  the  boundary  of  original 
jurisdiction  where  that  jurisdiction  is  de- 
scribed by  it.  The  Constitution,  with  a  nicety 
of  expressidn,  due  to  the  merited  influence  of 
the  distinguished  lawyers  who  assisted  in 
its  preparation,  that  leaves  no  doubt  as  to  its 
intention  to  use  the  word  '  case '  in  its  tech- 
nical sense,  employs  that  term  when  defining 
the  limits  of  jurisdiction  by  the  nature  of 
its  subject-matter,  and  applies  the  term  '  con- 
troversies '  where  jurisdiction  is  intended  to 
depend  on  the  character  of  parties.  The  in- 
stance of  *  cases  affecting  ambassadors,'  etc., 
is  not  a  departure  from  the  order  of  expres- 
sion ;  on  the  contrary,  the  form  of  the  expres- 
sion opens  the  inference  that  it  was  intended 
to  give  this  jurisdiction  a  scope  beyond  the 
instances  where  the  ambassador  or*  other 
public  minister  is  a  party  in  a  legal  sense, 
as  consisting  with  the  use  of  the  word 
*  cases  *  instead  of  *  controversies.* "  State  t?. 
Davis,  (1879)   12  S.  Car.  639. 

Classes  of  cases.  —  It  is  apparent  upon  the 
face  of  this  clause  that  in  one  class  of  cases 
the  jurisdiction  of  the  federal  courts  depends 
on  the  character  of  the  cause,  whoever  may 
be  the  parties,  and  in  the  other  on  the  char- 
acter of  the  parties,  whatever  may  be  the 
subject  of  controversy.  U.  S.  t?.  Texas, 
(1892)   143  U.  S.  643. 

Three  classes  of  cases. —"It  will  be  ob- 
served that  the  judicial  power  of  the  United 
States,  under  this  provision  of  the  Constitu- 
tion, extends  to  three  classes  of  cases,  deter- 
mined respectively  ( 1 )  by  the  subject-matter 
of  the  action  wherein  the  power  is  exercised: 
(2)  by  the  parties  thereto;  and  (3)  by  the 
remedy  to  be  enforced  or  course  of  proceed- 
ings adopted.  ♦  •  •  The  first  clause  of  the 
section  confers  judicial  power  in  actions  aris- 
ing under  the  Constitution,  laws,  and  treaties 
of  the  United  States.  That  is,  where  rights 
are  given  or  preserved,  or  liabilities  accrue 
under  them,  whenever  they  affect  or  operate 
upon  parties  to  actions,  to  such  actions  the 
judicial  power  of  the  United  States  extends. 
Here,  then,  the  judicial  power  is  determined 
in  a  class  of  cases  by  the  subject-matter  of 
the  action.  The  conditions,  character,  or  citi- 
zenship of  the  parties  to  the  actions  have 
nothing  to  do  with  the  jurisdiction  of  the 
United  States  courts.  For  instance,  if  an  ac- 
tion arises  between  citizens  of  the  same  state, 
under  the  laws  of  the  United  States,  the  fed- 
eral courts  take  jurisdiction  thereof.    It  will 


be  seen  that,  in  this  class  of  cases,  the  subject- 
matter  and  not  the  parties  is  the  test  of 
jurisdiction.  The  federal  judicial  power  in 
such  instances  extends  to  all  cases  in  law 
and  chancery,  separate  jurisdictions  existing 
in  the  states  when  the  Constitution  was 
adopted,  and  which  had  been  found  suffi- 
cient for  the  administration  of  justice  to  the 
people.  The  system  of  jurisprudence  then 
prevailing  was,  doubtless,  recognized  by  the 
framers  of  the  Constitution,  and  it  was  in- 
tended that  all  rights  arising  under  the 
Constitution,  laws,  and  treaties  of  the  United 
States  should  be  settled  by  actions  in  the 
jurisdictions  of  law,  chancery,  and  admir- 
alty in  which  justice  was  then  administered. 
To  this  class  of  actions  belong  controversies 
between  citizens  of  the  same  state  claiming 
lands     under     grants     of     different     states. 

•  *  •  The  second  class  of  actions  are  those 
in  which  the  jurisdiction  of  the  federal  courts 
is  determined  by  the  parties.  These  are  all 
actions  against  *  ambassadors,  other  public 
ministers  and  consuls,'  and  '  controversies 
to  which  the  United  States  shall  be  a  party; 
to  controversies  between  two  or  more  states; 
between  a  state  and  citizens  of  another  state; 
between  citizens  of  different  states;  •  •  • 
and  between  a  state  or  the  citizens  thereof, 
and  foreign  states,  citizens,  or  subjects.'  It 
is  very  plain  that  whatever  may  be  the  sub- 
ject-matter of  such  actions,  jurisdiction 
therein  is  conferred  upon  the  United  States. 

•  *  *  The  third  cla^s  of  cases  to  which  the 
judicial  power  of  the  United  States  extends 
is  determined  by  the  remedy  sought,  the 
course  of  proceeding  had,  the  form,  manner, 
rnd  forum  in  which  the  actions  are  prose- 
cuted. It  is  prescribed  that  the  federal 
jurisdiction  shall  extend  *to  all  cases  of 
admiralty  and  maritime  jurisdiction.'  The 
word  *  jurisdiction '  in  this  connection  re- 
lates to  the  forum  and  course  of  proceedings. 
Thus,  we  speak  of  cases  of  chancery  jurisdic- 
tion, meaning  thereby  actions  cognizable  in  a 
court  of  chancery  within  the  limits  of  the 
authority  of  chancery  courts.  In  this  class 
the  judicial  power  conferred  is  limited  by 
the  authority  of  the  court  of  admiralty; 
cases  within  its  jurisdiction  are  cognizable 
in  the  federal  courts.  It  is  readily  seen  that 
the  parties  to  such  actions  have  nothing  to  do 
in  determining  the  jurisdiction  to  which  they 
are  assigned.  And  we  think  it  is  equally 
as  plain  that  the  same  is  true  of  the  subject- 
matter  of  the  action."  Home  Ins.  Co.  v. 
North  Western  Packet  Co.,  (1871)  32  Iowa 
236. 


The  Use  of  the  Word  "  CoBtroyoriiat "  as  in  contradistinction  to  the  word  "  cases," 
and  the  omission  of  the  word  "  all  "  in  respect  of  controversies,  left  it  to 
Congress  to  define  the  controversies  over  which  the  courts  it  was  empowered  to 
ordain  and  establish  might  exercise  jurisdiction,  and  the  manner  in  which  this 
was  to  be  done. 

Stevenson  t?.  Fain,  (1904)  195  U.  S.  167.  rights    or    wrongs    cognizable    by    law,    and 

which   may   therefore   be   the   subject   of   an 
A  controversy,  in  the  contemplation  of  the      action  or  involved  therein.     Fisk  v.  Henarie, 
Constitution,    is    but    a    dispute    conpeming       (1887)  32  Fed,  Rep.  423. 
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The  texm  "  cdBtroreniM/'  if  diatingiiish- 
able  At  all  from  **  caooo,"  ii  so  in  that  it  is 
less  oomprehensiye  than  the  latter,  and  in- 


cludes only  suits  of  a  civil  nature.  Matter 
of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 


y.  ''Iv  Law  hXh  Eqvitt"  —  1.  Diotmetion  Between  Law  and  Equity.— 
In  creating  and  defining  the  judicial  power  of  the  general  government  the 
situation  establishes  the  distinction  between  law  and  equity;  and  a  party  who 
claims  a  legal  title  must  proceed  according  to  the  forms  of  practice  in  such 
cases  in  the  state  court  But  if  the  claim  is  an  equitable  one  he  must  proceed 
according  to  rules  which  have  been  prescribed  by  the  Supreme  Court  of  the 
United  States  regulating  proceedings  in  equity  in  the  courts  of  the  United 
States. 


Bennett  v,  Butterworth,  (1860)  11  How. 
(U.  S.)  674.  8ee  also  Anglo-American  Land, 
etc.,  Co.  t\  Lombard,  (C.  C.  A.  1904)  132  Fed. 
Rep.  731;  Jones  v.  Mutual  Fidelity  Co., 
(1903)    123  Fed.  Rep.  506. 

See  also  the  title  Judiciary^  4  Fed.  Stat. 
Aj^ot.  265,  312. 

"  In  every  instance  in  which  this  couiH;  has 
expounded  the  phrases  '  proceedings  at  the 
common  law'  and  'proceedings  in  equity/ 
with  reference  to  the  exercise  of  the  judicial 
powers  of  the  courts  of  the  United  States, 
they  will  be  found  to  have  interpreted  the 
former  as  signifying  the  application  of  the 
definitions  and  principles  and  rules  of  the 
common  law  to  rights  and  obligations 
essentially  legal;  and  the  latter  as  meaning 
the  administration  with  reference  to  equitable 
as  contradistinguished  from  legal  rights,  of 
the  equity  law  as  defined  and  enforced  by  the 
Court  of  Chancery  in  England."  Fcnn  v. 
Holme,  (1868)  21  How.  (U.  S.)  484. 

"The  Constitution  of  the  United  States 
and  the  Acts  of  Congress  recognize  and 
establish  the  distinction  between  law  and 
equity.  The  remedies  in  the  courts  of  the 
United  States  are,  at  common  law  or  in 
equity,  not  according  to  the  practice  of  state 


courts,  but  according  to  the  principles  of 
common  law  and  equity,  as  distinsuished  and 
defined  in  that  country  from  whicn  we  derive 
our  knowledge  of  these  principles."  Thomp- 
son V.  Railroad  Cos.,  (1867)  6  Wall.  (U.  S.) 
137. 

In  determining  the  relative  jurisdiction 
over  actions  at  law  and  suits  in  equity,  it 
becomes  necessary,  under  our  judicial  sys- 
tem, to  consider  (1)  the  subject-matter,  (2) 
the  relief,  (3)  its  application,  (4)  the  com- 
petency of  a  court  of  law  to  afford  it.  These 
are  the  tests,  and  their  application  is  not  to 
be  regulated  by  the  decisions  of  the  state 
courts,  whose  judicial  system  in  many  in- 
stances is  organized  on  a  principle  wholly 
inconsistent  with  that  upon  which  the 
federal  courts  are  organized.  The  courts  of 
the  United  States  are  courts  of  limited  juris- 
diction, which  must  be  exercised  in  the  mode 
pointed  out  bv  the  Constitution  and  Acts  of 
Congress.  They  are  without  power  to  do 
away  with  the  distinction  between  law  and 
equity,  the  forms  used  and  the  causes  and 
reasons  which  distinguish  the  one  from  the 
other,  even  if  they  were  so  inclined.  Smith  v, 
American  Nat.  Bank,  (C.  C.  A.  189j8)  89  Fed. 
Rep.  839. 


8.  Vniform  Equity  Jnrisdietion  in  AU  the  States. —  The  equity  jurisdiction  of 
the  courts  of  the  United  States  is  derived  from  the  Constitution  and  laws 
of  the  United  States.  Their  powers  and  rules  of  decision  are  the  same  in  all 
the  states.  Their  practice  is  regulated  by  themselves  and  by  rules  established 
by  the  Supreme  Court 


Noonan  v.  Lee,  (1862)  2  Black  (U.  S.)  609. 
See  also  Payne  f.  Hook,  (1868)  7  Wall.  (U. 
S.)  430. 

At  the  courts  of  the  Union  have  a  chan- 
cery jmiadiction  in  every  state,  and  the  Judi- 
ciary Act  confers  the  same  chancery  powers 
on  all,  and  gives  the  same  rule  of  decision, 
its  jurisdiction  in  one  state  must  be  the  same 
as  in  other  states.  U.  S.  V,  Howland,  (1819) 
4  Wheat   (U.  S.)  115. 

"  Wherever  a  case  in  e^ity  may  arise  and 
be  determined,  under  the  judicial  power  of  the 
United  States,  the  same  principles  of  equity 
nnist  be  applied  to  it^  ana  it  is  lor  tbe  courts 
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of  the  United  States,  and  for  this  court  in 
the  last  resort,  to  decide  what  those  prin- 
ciples are,  and  to  apply  such  of  them  to 
each  particular  case  as  they  may  find  justly 
applicable  thereto.  These  principles  may 
make  part  of  the  law  of  a  state,  or  they  may 
have  been  modified  by  its  legislation,  or 
usages,  or  they  may  never  have  existed  in  its 
jurisprudence.  Instances  of  each  kind  may 
now  be  found  in  the  several  states.  But  in 
all  the  states,  the  equity  law,  recognized  by 
the  Oonstitution  and  by  Acts  of  Congress,  and 
modified  by  the  latter,  is  administered  by  the 
courts  of  the  United  States,  and  up<Mi  appeal 
by  this  court."  Neves  v.  Scott,  (1861)  13 
How.  (U,  S.)  272. 
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3.  According  to  Jorisdiotion  of  High  Court  of  Chancery  in  England.  -^  The  equity 
jurisdiction  conferred  on  the  federal  courts  is  the  same  that  the  High  Court 
of  Chancery  in  England  possesses. 

Payne  t?.  Cook,  (1868)  7  Wall.  (U.  S.)  430. 

The  usages  of  the  High  Court  of  Chancery 
in  England,  whenever  the  jurisdiction  is  exer- 
cised, govern  the  proceedings.     This  may  be 


said  to  be  the  common  law  of  chancery,  and 
since  the  organization  of  the  government  it 
has  been  observed.  Pennsylvania  v.  Wheel- 
ing, etc.,  Bridge  Co.,  (1851)  13  How.  (U.  S.) 
563. 


4.  Unaffected  by  State  Legislation.  —  The  equity  jurisdiction  conferred  on  the 
federal  cdurts  is  subject  to  neither  limitation  nor  restraint  by  state  legislation. 


Payne  r.  Hook,  (1868)  7  Wall.  (U.  8.)  430. 
See  also  Noonan  v.  Lee,  (1862)  2  Black  (U. 
S.)   509. 

In  exercising  chancery  jurisdiction,  the 
courts  of  the  Union  are  not  limited  by  the 


chancery  system  adopted  by  any  state,  and 
they  exercise  their  functions  in  a  state  where 
no  court  of  chancery  has  been  established. 
Pennsylvania  v.  Wheeling,  etc..  Bridge  Co., 
(1851)    13  How.   (U.  6.)  563. 


Although  the  Forms  of  Proceedings  and  Praetioe  in  the  State  Courts  Eaye  Been  Adopted 
in  the  Circuit  Courts  of  the  United  States,  yet  the  adoption  of  the  state  practice 
cannot  have  the  effect  of  confounding  the  principles  of  law  and  equity,  nor  as 
authorizing  legal  and  equitable  claims  to  be  blended  together  in  one  suit 


Lindsay  v,  Shreveport  First  Nat.  Bank, 
(1895)  156  U.  S.  493.  See  also  Anglo-Ameri- 
can Land,  etc.,  Co.  v.  Lombard,  (C.  C.  A. 
1904)   132  Fed.  Rep.  731. 

See  sections  9x4,  9x5,  and  9x6,  R.  S.,  under 
title  Judiciaryy  4  Fed.  Stat.  Annot.  563, 
677,  580. 


Creating  liens  of  mechanics  and  material- 
men.—  A  Circuit  Court  on  the  law  side  can- 
not follow  a  remedy  provided  b^  a  state  stat- 
ute creating  the  lien  of  mechanics,  employees, 
and  materialmen,  in  so  far  as  the  remeoy  there 
given  is  essentially  equitable  in  its  nature 
rather  than  legal.  De  La  Vergne  Refrigerat- 
ing Mach.  Co.  V.  Montgomery  Brewing  Co., 
(1891)  46  Fed.  Rep.  831. 


6.  Bight  of  Trial  by  Jury  Preieryed  by  Seventh  Amendment.  —  The  distinction 
of  jurisdiction  between  law  and  equity  is  constitutional  to  the  extent  to  which 
the  Seventh  Amendment  forbids  any  infringement  of  the  right  of  trial  by  jury, 
as  fixed  by  the  common  law. 


Root  V.  Lake  Shore,  etc.,  R.  Co.,    (1881) 
105  U,  S.  206. 

The  terms  '*  law "  and  "  equity,"  as  used 
in  the  Constitution,  although  intended  to 
mark  and  fix  the  distinction  between  the  two 
systems  of  jurisprudence  as  known  and  prac- 
ticed at  the  time  of  its  adoption,  do  not  re- 
strict the  jurisdiction  conferred  by  it  to  the 
very  rights  and  remedies  then  recognized  and 
employed,  but  embrace  as  well  not  only  rights 
newly  created  by  statutes  of  the  states,  as  in 


cases  of  actions  for  the  loss  occasioned  to 
survivors  by  the  death  of  a  person  caused 
by  the  wrongful  act,  neglect,  or  default  of 
another,  but  new  forms  of  remedies  to  be 
administered  in  the  courts  of  the  United 
States,  according  to  the  nature  of  the  case, 
so  as  to  save  suitors  the  right  of  trial  by 
jury  in  cases  in  which  they  are  entitled  to  it, 
according  to  the  course  and  analogy  of  the 
common  law.  Ellis  v.  Davis,  (1883)  100  U. 
S.  497. 


6,  Power  of  Congress  to  Define  a  Case  in  Equity.  —  In  the  absence  of  exppBss 
statutory  provisions,  such  as  those  recognizing  and  enforcing  a  resulting  trust, 
the  jurisdiction  of  the  courts  of  the  United  States  is  properly  commensurate 
with  every  right  and  duty  created,  declared,  or  necessarily  implied  by  and 
under  the  Constitution  and  laws  of  the  United  States.  Those  courts  are  created 
courts  of  the  common  law  and  equity ;  and  under  whichsoever  of  these  classes 
of  jurisprudence  such  rights  or  duties  may  fall,  or  be  appropriately  ranged, 
they  are  to  be  taken  cognizance  of  and  adjudicated  according  to  the  settled  and 
known  principles  of  that  division  to  which  they  belong. 
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Irvine  fT.  Manhall,  (1857)  20  How.  (U.  S.)       declaration    is   oblipitory   upon » the   federal 
564.  courts  by  superadding  the  authority  of  the 

-»_        i.*u  i.;iii«        u*       l^islative  department  of  the  government  to 

Congress   has   the  power   to   define   what      ^^^  ^^  ^^^  ^^^^  1        so  al  not  to  leave 

shall  be  a  case  m  equity  by  declaring  what  ^j^^  ,.^^  ^^  separation  discretionary  with  the 

the  common  law  was  which  drew  the  line  be-  .    .  g^.^^  ^    American  Nat.  Bank,   (C. 

tween  the  courts  of  law  and  equity,  and  there  (.   \    jg^gj  gg  j,^  ^       ggg, 

can  be  no  doubt  that,  when  so  declared,  that  ^ 

7.  Proceedings  in  Eqnity  to  Bestrain  Combinations  in  Bestraint  of  Trade.  — 
Congress  has  power  to  authorize  civil  proceedings  in  equity  to  suppress  and 
restrain  combinations  and  conspiracies  to  accomplish  the  obstruction  of  inter- 
state commerce  and  trade  before  it  is  accomplished. 

U.  S.  i?.  Elliott,  (1894)  64  Fed.  Rep.  31. 

8.  For  Discovery  of  Assets  of  Judgment  Debtor.  —  A  proceeding  for  the  dis- 
covery of  the  assets  of  a  judgment  debtor  in  aid  of  an  execution  at  law  provided 
for  by  a  state  statute,  and  applied  under  section  916,  R.  S.,  is  not  in  conflict 
with  this  clause  which  preserves  and  establishes  the  distinction  between  relief 
at  law  and  in  equity. 

Ex  p.  Boyd,  (1881)  105  U.  S.  647. 

9.  Proceeding  to  Perpetuate  Testimony. — Proceedings  to  perpetuate  testimony, 
where  litigation  is  expected  or  apprehended,  are  within  the  ordinary  jurisdic- 
tion of  courts  of  equity,  and  come  under  the  designation  of  "  cases  in  equity  " 
in  the  Constitution. 

Matter  of  Pacific  R.  Commisgion,  (1887)  32  Fed.  Rep.  257. 

10.  Authorizing  Court  of  Equity  to  Impose  Penalty.  —  The  Act  of  Feb.  4,  1887, 
in  regard  to  design  patents,  provides  that  "  any  person  violating  the  provisions, 
or  either  of  them,  of  this  section,  shall  be  liable  in  the  amount  of  two  hundred 
and  fifty  dollars;  and  in  case  the  total  profit  made  by  him  from  the  manu- 
facture or  sale,  as  aforesaid,  of  the  article  or  articles  to  which  the  design,  or 
colorable  imitation  thereof,  has  been  applied,  exceeds  the  sum  of  two  hundred 
and  fifty  dollars,  he  shall  be  further  liable  for  the  excess  of  such  profit  over 
and  above  the  sum  of  two  hundred  and  fifty  dollars.  And  the  full  amount  of 
such  liability  may  be  recovered  by  tlie  owner  of  the  letters  patent,  to  his  own 
use,  in  any  Circuit  Court  of  the  United  States  having  jurisdiction  of  the 
parties,  either  by  action  at  law  or  upon  a  bill  in  equity  for  an  injunction  to 
restrain  such  infringement"  It  is  not  invalid  in  giving  a  court  of  equity 
jurisdiction  of  penalties,  as  Congress  has  the  right  to  confer  this  authority 
upon  a  court  of  equity  as  incidental  to  the  exercise  of  its  ordinary  jurisdiction. 

Untermeyer  r.  Freund,  (C.  C.  A.  1893)  58       Cas.  No.  13,395,  and  affirming  Untermeyer  t?. 
Fed.   Rep.   210,   citing  Stevens  v.  Gladding,       Freund,   (1892)  50  Fed.  Rep.  77. 

YI  ABiBnre  uvbeb  Cohstitutioh,  Lawb,  ahd  Treaties  —  1.  As  Dependent 
on  Cenitmetion  of  Cfonstitution,  Law,  or  Treaty.  —  A  case  arising  under  the  Con- 
stitution and  laws  of  the  United  States  is  not  merely  one  where  a  party  comes 

mto  court  to  demand  something  conferred  upon  him  by  the  Constitution  or 
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by  a  law  or  treaty.  A  case  consists  of  the  right  of  one  party  as  well  as  of  the 
other,  and  may  truly  be  said  to  arise  under  the  Constitution  or  a  law  or  a  treaty 
of  the  United  States  whenever  its  correct  decision  depends  upon  the  construction 
of  either.  Cases  arising  under  the  laws  of  the  United  States  are  such  as  grow 
out  of  the  legislation  of  Congress,  whether  they  constitute  the  right  or  privilege, 
or  claim  or  protection,  or  defense  of  the  party,  in  whole  or  in  part,  by  whom 
they  are  asserted. 

Tennessee  v.  Davis,   (1879)    100  U.  S.  264. 

See  Act  of  March  3,  1875,  sec.  1,  as 
amended,  under  title  Judiciary,  4  Fed.  Stat. 
Annot.  280. 


A  defense  interposed  to  an  indictment  in  a 
state  court  under  the  laws  of  the  state,  de- 
pending for  its  force  and  effect  upon  the  Con- 
stitution and  laws  of  the  United  btates,  is  not 
a  case  arising  under  the  Constitution  and  laws 
of  the  United  States  in  the  sense  of  the  Con- 
stitution. State  r.  Davis,  (1879)  12  S.  Car. 
541,  in  which  case  the  court  said:  "A  case 
can  be  said  to  arise  under  the  Constitution, 
laws,  and  treaties  of  the  United  States  only 
when  the  law  propounded  as  the  ground  of  de- 
manding judgment  has  its  force  under  that 
source  of  authority.  If  a  defendant  cannot 
claim  affirmative  relief  his  position  is  purely 


defensive,  and  the  matter  of  his  defense  is 
always  regarded  as  incidental  to  the  main 
question,  and,  as  such,  does  not  enter  into 
the  l^gal  description  of  the  nature  of  the 
case.  When  such  a  defendant  asserts  title 
or  claim  in  himself  to  defeat  that  set  up  by 
the  plaintiff,  the  whole  force  of  his. defense 
is  to  negative  the  grounds  on  which  the  plain- 
tiff demands  judgment,  each  defensive  ground 
not  amounting  to  the  introduction  of  a  new 
and  counter  cause  of  action.  Where  the  de- 
fendant is  entitled  to  affirmative  relief,  his 
matter  of  defense  assumes  the  form  of  a 
cause  of  action.  In  that  case  considerations 
of  a  different  character  would  present  them- 
selves which  cannot  properly  be  discussed  in 
the  present  case,  as  it  does  not  possess  that 

ftMtUlT." 


The  Conitmotion  of  Treaties  is  the  pecujiar  province  of  the  judiciary,  and,  except 
in  cases  purely  political,  Congress  has  no  constitutional  power  to  settle  the 
rights  under  a  treaty  or  to  affect  titles  already  granted  by  the  treaty  itself. 

Jones  V.  Meehan.  (1899)   175  U.  S.  1. 

2.  Civil  and  Criminal  Causes.  — Provision  that  the  judicial  power  shall  "extend 

to  all  cases  in  law  and  equity  arising  under  the  Constitution,  the  laws  of  the 

United  States,  and  treaties  made  or  which  shall  be  made  under  their  authority," 

embraces  alike  civil  and  criminal  cases  arising  under  the  Constitution  and  laws. 

Both  are  equally  within  the  dominion  of  the  judicial  powers  of  the  United 

States,  and  there  is  nothing  in  tJie  grant  to  justify  an  assertion  that  whatever 

power  may  be  exerted  over  a  civil  case  may  not  be  exerted  aa  fully  over  a 

criminal  one. 

Tennessee  r.  Davis,  (1879)  100  U.  S.  264. 

3.  Bights  and  Obligations  Conferred  and  Imposed  by  Aet  of  Congress.  —  An  Act 

of  Congress  authorizing  a  suit  to  be  brought  about  matters  arising  under  an 
Act  of  Congress  which  chartered  a  railroad  company  and  conferred  on  it 
certain  rights  and  benefits,  end  imposed  on  it  certain  obligations,  is  a  subject 
of  which  Congress  may  give  the  federal  courts  jurisdiction. 

U.  S.  V.  Union  Pac.  R.  Co.,  (1878)  98  U. 
S.  602,  holding  that  an  Act  of  Congress,  which 
required  the  attorney-general  to  institute  a 
suit  in  equity  in  the  name  of  the  United 
States   against   the   Union    Pacific    Railroad 


Company  and  against  all  persons  who  may, 
in  their  own  names  or  through  any  agents, 
have  subscribed  for  or  received  capital  stock 
in  the  said  road,  which  had  not  been  paid 
for  in  full,  or  had  been  received  unlawfully 
and   contrary   to   equity,    and    made   special 


94 


provisions  for  the  bringing  of  such  parties 
before  the  court,  and  was  intended  not  to 
change  the  substantial  rights  of  the  parties 
to  the  suit  wiiich  it  authorized,  but  to  pro- 
vide a  specific  method  of  procedure,  which, 
by  removing  restrictions  on  the  jurisdiction, 
process,  and  pleading  in  ordinary  cases,  would 
give  a  larger  scope  for  the  action  of  the  court, 
and  a  more  economical  and  efficient  remedy 
than  before  existed,  was  a  valid  and  con- 
stitutional exercise  of  legislative  power. 
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4.  When  Other  Qneftions  of  Fact  or  Law  Involved.  —  When  a  question  to  which 
the  judicial  power  of  the  Union  is  extended  by  the  Constitution  forms  an 
ingredient  of  the  original  cause,  it  is  in  the  power  of  Congress  to  give  the 
Circuit  Courts  jurisdiction  of  that  cause,  although  other  questions  of  fact  or 
of  law  may  be  involved  in  it 


Osboni  r.  U.  S.  Bank,  (1824)  9  Wheat. 
(U.  S.)  821,  wherein  the  court  said:  "A 
cause  may  depend  on  several  questions  of  fact 
and  law.  Some  of  these  may  depend  on  the 
construction  of  a  law  of  the  United  States; 
others  on  principles  unconnected  with  that 
law.  If  it  be  a  sufficient  foundation  for 
jurisdiction,  that  the  title  or  right  set  up 
by  the  party  may  be  defeated  by  one  con- 
struction of  the  Constitution  or  law  of  the 
United  States,  and  sustained  by  the  opposite 
construction,  provided  the  facts  necessary  to 
support  the  action  be  made  out,  then  all  the 
other  questions  must  be  decided  as  incidental 
to  this,  which  gives  that  jurisdiction.  Those 
other  questions  cannot  arrest  the  proceed- 
ings." 

Congress  may  give  jurisdiction  to  the 
United  States  courts  of  suits  involving  ques- 
tions arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  although  other 
questions  of  fact  or  law  be  involved,  and  this 
jurisdiction  can  be  given  as  well  by  the  pro- 


cess of  removal  as  by  the  original  institution 
of  the  suit  in  the  federal  court,  or  as  by  an 
appeal  or  writ  of  error.  Fisk  v.  Union  Pac. 
R.  Co.,  (1869)'  6  Blatchi.  (U.  S.)  362,  9  Fed. 
Cas.  No.  4,827. 

A  single  federal  purpose  or  ground  of  juris- 
diction would  be  sufficient  in  the  exercise  of 
the  constitutional  power  in  Congress  to  vest 
a  Circuit  Court  with  jurisdiction,  although 
some  of  the  defendants  are  residents  of 
the  same  state  as  the  plaintiff.  Whelan  v, 
N^w  York,  etc.,  R.  Co.,  (1888)  35  Fed.  Rep. 
869,  in  which  case  the  court  said :  "It  re- 
sults necessarily  from  the  supremacy  of  the 
Federal  Constitution,  and  the  laws  passed  by 
Congress  within  the  limits  of  the  powers 
conferred,  that  a  single  federal  object  may 
control  the  question  of  jurisdiction  even  when 
the  suit  includes  or  relates  to  other  matters 
or  parties  which  come  proi>erly  within  the 
local  jurisdiction,''  and  cited  Gordon  v. 
Longest,  (1842)  16  Pet.  (U.  S.)  104,  and 
Barney  v.  Lathan,  <1880)   103  U.  S.  205. 


6.  Begardless  of  Parties  to  Snit.  —  A  case  arising  under  the  Constitution  or 
laws  of  the  United  States  is  cognizable  in  courts  of  the  Union,  whoever  may  be 
the  parties  to  that  case,  and  an  exception  does  not  exist  in  those  cases  in  which 
the  state  may  be  a  party. 


Cohen  r.  Virginia,  (1821)  6  Wheat.  (U.  S.) 
383. 


« 


This  clause  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent 
of  the  Constitution,  laws,  and  treaties  of  the 
United  States,  when  any  question  respecting 
them  shall  assume  surh  a  form  that  the 
judicial  power  is   capable   of   acting  on   it. 


That  power  is  capable  of  acting  only  when 
the  subject  is  submitted  to  it  by  a  party  who 
asserts  his  rights  in  the  form  prescribed  by 
law.  It  then  becomes  a  case,  and  the  Con- 
stitution declares  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the  Con- 
stitution, laws,  and  treaties  of  the  United 
States."  Oabom  t\  U.  S.  Bank,  (1824)  9 
Wheat.   (U.  S.)   819. 


8.  Suit  Againft  a  State  by  a  Citizen  of  the  State.  —  This  clause  does  not  give 
the  right  to  bring  a  suit  in  a  federal  court  against  a  state  by  a  citizen  of  that 
state  in  a  case  arising  under  the  Constitution  and  laws  of  the  United  States. 

Hans  r.  Louisiana,  (1890)  134  U.  S.  0,  affirming  (1885)  24  Fed.  Rep.  55.  See  also 
North  Carolina  v.  Temple,  (1890)  134  U.  S.  30. 

7.  Suit  to  Set  Aside  a  Patent  for  Land.—  The  attorney-general  as  the  head 
of  the  department  of  justice  has  the  right  to  institute,  in  the  name  of  the 
United  States,  a  suit  to  abrogate,  annul,  or  set  aside  a  patent  for  land  which 
has  been  issued  by  the  government,  in  a  case  where  such  an  instrument,  if 
permitted  to  stand,  would  work  serious  injury  to  the  United  States  and 
prejudice  its  interest,  and  where  it  has  been  obtained  by  fraud,  imposture,  or 
mistake. 

U.  S.  r.  San  Jacinto  Tin  Co.,  (1888)  125  U.  S.  285.  See  also  U.  S.  v.  Beebe,  (1888) 
127  U.  S.  343. 
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8.  Sniti  By  and  Against  Bank  of  United  Statea  —  The  Act  of  Congress  incor- 
porating the  Bank  of  the  United  States,  and  giving  the  Circuit  Courts  of  the 
United  States  jurisdiction  of  suits  by  and  against  the  bank,  is  constitutional. 

Osborn  v,  U.  S.  Bank,  (1824)   9  Wheat.  (U.  S.)   738. 

9.  Over  Domeitio  Kelationa  —  The  whole  subject  of  the  domestic  relations  of 
husband  and  wife,  parent  and  child,  belongs  to  the  laws  of  the  states  and  not 
to  the*laws  of  the  United  States.  The  right  to  control  and  possession  of  a 
child,  as  contested  by  its  father  and  its  grandfather,  is  one  in  regard  to  whidi 
neither  Congress  nor  any  authority  of  the  United  States  haa  any  special  juris- 
diction, when  whether  the  one  or  the  other  is  entitled  to  the  possession  does 
not  depend  upon  any  Act  of  Congress,  or  any  treaty  of  the  United  States  or 
its  Constitution. 


In  re  Burrus,  (1890)  136  U.  S.  595,  wherein 
the  court  said:  "So  far  as  the  question 
whether  the  custody  of  a  child  can  be  brought 
into  litigation  in  a  Circuit  Court  of  the 
United  States,  even  where  the  citizenship  of 
the  opposing  parties  is  such  as  ordinarily 
confers  jurisdiction  on  that  court,  the  matter 
was  left  undecided  in  the  case  of  Barry  v. 
Mercein,  (1847)  6  How.  (U.  S.)  103.  Ob- 
viously, although  the  statutes  of  the  United 
States  have  since  enlarged  the  jurisdiction 
of  the  Circuit  Courts  by  declaring  that  they 


shall  have  original  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all 
civil  suits  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  imder  their  authority, 
the  difficulty  is  not  removed  by  this  provi- 
sion, for,  as  we  have  already  said,  the  custody 
and  guardianship  by  the  parent  of  his  child 
does  not  arise  under  the  Constitution,  laws, 
or  treaties  of  the  United  States  and  is  not 
dependent  on  them." 


TIL  "  Of  Adxibaltt  akd  Mabitixe  Jubibdigtiok  "  —  1.  ExoluuveneM  of 
Admiralty  and  Maritime  Jurisdiction  —  a.  In  General.  —  The  admiralty  and 
maritime  jurisdiction  conferred  by  the  Constitution  and  laws  of  the  United 
States  upon  the  District  Courts  of  the  United  States  is  exclusive. 

The  Glide,  (1897)   167  U.  S.  623. 

See  section  563,  R.  S.,  under  title  Judi- 
ciary, 4  Fed.  Stat.  Annot.  220. 

The  ezclusive  juriadiction  in  admiralty 
cases  was  conferred  on  the  national  govern- 
ment, as  closely  connected  with  the  grant  of 
the  commercial  power.  The  admiralty  court 
is  a  maritime  court  instituted  for  the  pur- 
pose of  administering  the  law  of  the  seas. 
There  seems  to.  be  ground,  therefore,  for  re- 
straining jurisdiction,  in  some  measure, 
within  the*  limit  of  the  grant  of  the  commer- 


cial power,  which  would  confine  it,  in  cases 
of  contracts,  to  those  concerning  the  naviga- 
tion and  trade  of  the  country  upon  the  high 
seas  and  tide-waters  with  foreign  countries, 
and  among  the  several  states.  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  (1848) 
6  How.  (U.  S.)  392. 

Admiralty  jurisdiction  exists  and  is  exer- 
cised in  the  United  States,  under  and  by 
virtue  of  the  Constitution  and  laws,  and  in- 
dependently of  the  navigation  laws  of  Con- 
gress. The  General  Cass,  (1871)  Brown 
Adm.  334,  10  Fed.  Cas.  No.  5,307. 


Xatirs  Admiralty  Power  Lodgsd  In  Fsderal  Courts.  —  The  entire  admiralty  power  of 
the  Ponstitution  was  lodged  in  the  federal  courts. 


American  Steamboat  Co.  v.  Chaae,  (1872) 
16  Wall.  (U.  S.)  522.  See  also  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  (1848) 
6  How.  ( U.  S. )  390. 

Within  the  cognizance  of  this  jurisdiction 
are  all  affairs  relating  to  vessels  of  trade, 
and  the  owners  thereof,  as  such;  and  all 
matters  which  concern  owners,  proprietors  of 
ships  as  such  —  all  causes  of  pawning,  hypo- 
thecating, or  pledging  of  the  ship  or  vessel 
itself,  or  any  part  thereof,  at  sea,  and  what- 
ever is  of  a  maritime  nature,  either  by  way 
of  navigation  upon  the  seas,  or  negotiation  at 
or  beyond  the  sea,  in  the  way  of  maritime 


trade  or  commerce  —  also  the  nautic  right 
which  maritime  ]^ersons  have  in  ships,  their 
tackle,  etc.;  likewise  all  causes  of  out- 
riggers, furnishers,  owners,  and  part  owners 
of  ships,  as  such.  Stevens  v.  The  Sandwich, 
(1801)  1  Pet.  Adm.  233,  23  Fed.  Cas.  No. 
13,409. 

Jurisdiction  conferred  on  District  Courts.  — 
Th«  Constitution  leaves  to  the  discretion  of 
Congress  the  distribution  of  the  subjects  and 
cases  which  they  think  proper  to  establish. 
In  the  exercise  of  that  discretion,  Congress, 
in  1789,  declared  that  the  District  Courts 
should  have  "  exclusive  original  cognicanoe  of 
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all  civil  causes  of  admiralty  and  maritime 
jurisdictioii ; "  thus  conferring  upon  the 
IMstrict  Courts,  in  respect  to  civil  causes,  as 
full  and  ample  unlimited  original  jurisdic- 
tion, in  admiralty,  as  it  was  in  the  power  of 
the  nati<mal  government  to  confer  upon  the 
national  courts.  Western  Transp.  Co.  t?.  The 
Great  Western,  ( 1862)  4  West.  L.  Month.  281, 
29  Fed.  Cas.  No.  17,443. 

Whether  considered  as  an  instance  or  as  a 
prise  court,  every  District  Court  possesses  all 
the  powers  of  a  court  of  admiralty.  Glass  v. 
The  Sloop  BeUey,   (1794)   3  Dall.   (U.  S.)  6. 

All  admiralty  jurisdiction  refers  directly  or 
indirectly  to  navigation.  It  is  the  vessel 
and  its  navigation,  and  the  crimes,  torts,  and 


contracts  growing  out  of  it,  that  form  the 
objects  of  admiralty  jurisdiction.  U.  S.  v, 
Burlington,  etc.,  Ferry  Co.,  (1884)  21  Fed. 
Rep.  335. 

Cases  of  seizure  on  the  high  seas  or  the 
navigable  waters  of  the  United  States,  for 
the  violation  of  any  law  thereof,  are  cases  of 
admiralty  and  maritime  jurisdiction.  The 
Idaho,   (1886)   29  Fed.  Rep.  189. 

Not  limited  by  the  rules  of  the  common 
law.  —  The  general  jurisdiction  of  the  courts 
of  the  United  States  in  admiralty  and  mari- 
time cases  is  not  limited  by  the  rules  of  the 
common  law.  The  Stephen  Allen,  (1830) 
Blatchf.  &  H.  Adm.  175,  22  Fed.  Cas.  No. 
13,361. 


6.  State  Jubisdiotion  over  Seacoast.  —  Within  what  are  generally  recog- 
nized as  the  territorial  limits  of  states  by  the  law  of  nations,  a  state  can  define 
its  boundaries  on  the  sea,  and  the  boundaries  of  its  counties,  and  a  state  has 
jurisdiction,  within  such  territorial  limits,  of  offenses  not  punishable  under 
Acts  of  Congress. 


Manchester  v,  Massachusetts,  (1801)  130 
U.  S.  264.  See  U.  S.  v,  Bevans,  (1818)  3 
Wheat.  (U.  S.)  390. 

A  state  statute  creating  a  civil  liability  for 
an  act  causing  the  death  of  another  may  be 


enforced  in  a  court  of  admiralty  when  the 
act  complained  of  occurred  within  the  mari- 
time territorial  limits  of  the  state.  Hum- 
boldt Lumber  Manufacturers'  Assoc,  v. 
Christopherson,  (C.  C.  A.  1806)  73  Fed.  Rep. 
239. 


c.  CoNCUBRENT  JuEisDicTiON  AT  CoMMON  Law.  —  Wherever  the  District 
Courts  of  the  United  States  have  original  cognizance  of  admiralty  causes  by 
virtue  of  an  Act  of  Congress,  that  cognizance  is  exclusive  with  the  exception 
always  of  such  concurrent  remedy  as  is  given  by  the  common  law. 

this  jurisdiction  is  vested  in  the  courts  of 
admiralty,  to  the  exclusion  of  the  courts  of 
common  law.  But  in  cases  where  the  juris- 
diction of  common  law  and  admiralty  are  con- 
current (as  in  cases  of  possessory  suits, 
mariners'  wages,  and  marine  torts),  there  is 
nothing  in  the  Constitution  necessarily  lead- 
ing to  the  conclusion  that  the  jurisdiction 
was  intended  to  be  exclusive;  and  there  is  no 
better  ground,  upon  general  reasoning,  to 
contend  for  it.  The  reasonable  interpreta- 
tion," continues  the  commentator,  "  would 
seem  to  be,  that  it  conferred  on  the  national 
judiciary  the  admiralty  and  maritime  juris- 
diction exactly  according  to  the  nature  and 
extent  and  modifications  in  which  it  existed 
in  the  jurisprudence  of  the  common  law. 
When  the  jurisdiction  was  exclusive,  it  re- 
mained so;  when  it  was  concurrent,  it  re- 
mained so.  Hence  the  states  could  have 
no  right  to  create  courts  of  admiralty  as  such, 
or  to  confer  on  their  own  courts  the  cogni- 
zance of  such  oases  as  were  exclusively 
cognizable  in  admiralty  courts.  But  the 
states  mipht  well  retain  and  exercise  the 
jurisdiction  in  cases  of  which  the  cognizance 
was  previously  concurrent  in  the  courts  of 
common  law.  This  latter  class  of  cases  can 
be  no  more  deemed  cases  of  admiralty  and 
maritime  jurisdiction  than  cases  of  common- 
law  jurisdiction."  Taylor  v.  Carryl,  (1857) 
20  How.  (U.  S.)  598. 
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The  Hine  v.  Trevor,  (1866)  4  Wall.  (U.  S.) 
555.  See  also  The  Moses  Taylor,  (1866)  4 
Wall.  (U.  S.)  430;  De  Lovio  v.  Boit,  (1815) 
2  Gall.  (U.  S.)  398,  7  Fed.  Cas.  No.  3,776. 

Naither  a  jury  trial  nor  the  concurrent 
jmifldiction  of  the  common-law  courts  can  be 
a  test  for  jurisdiction  in  admiralty.  Waring 
V,  Clarke,   (1847)   5  How.  (U.  S.)   459. 

Personal  suits  in  state  courts.  —  Under  the 
grant  by  the  Ccmstitution  of  judicial  power 
to  the  United  States  in  all  cases  of  admiralty 
and  maritime  jurisdiction,  and  under  the 
rightful  legislation  of  Congress,  personal 
suits  on  marine  contracts  or  for  maritime 
torts  can  be  maintained  in  the  state  courts. 
Manchester  rl  Massachusetts,  (1891)  139  U. 
S.  262,  affirming  Com.  v.  Manchester,  (1890) 
152  Mass.  230.  See  also  Dunham  r.  Lamp- 
here,  (1855)  3  Gray  (Mass.)   268. 

Story's  views  approved.  —  The  relation  of 
the  District  Courts,  as  courts  of  admiralty,  is 
defined  with  exactness  and  precision  by  Jus- 
tice Story  in  his  Commentaries  on  the  Con- 
stitution.    He  says:     "Mr.  Chancellor  Kent 
and    Mr.    Rawle    seem    to    think    that    the 
admiralty  jurisdiction  given  by  the  Constitu- 
tion  is,    in    all    cases,    necessarily   exclusive. 
Bat  it  is  believed  that  this  opinion  is  founded 
OD  mistake;.     It  i®  exclusive  in  all  matters  of 
Drize.  for  the  re&son  that,  at  the  common  law 
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Power  of  Congress  to  render  admiralty  ju- 
risdiction exclusive.  —  The  grant  of  the  civil 
jurisdiction  of  the  admiralty  is  not  neces- 
sarily exclusive,  and  a  denial  of  the  exercise 
of  the  power  of  the  states  until  Congress  acts 
upon  the  subject.  There  are  certainly  very 
strong  grounds  for  maintaining  that,  in  those 
cases  where,  previous  to  tlie  formation  of  the 
general  government,  the  state  tribunals 
possessed  and  were  in  the  constant  habit  of 
exercising  jurisdiction,  they  may  continue  to 
exercise  the  same  where  the  common  law 
afTords  a  full  and  adequate  remedy.  The 
Schooner  Wave  v.  Hyer,  2  Paine  (U.  S.)  131, 
29  Fed.  Cas.  No.  17.300.  But  see  The  Ferry 
Steamer  Norfolk,  (1877)  2  Hughes  (U.  S.) 
123,  18  Fed.  Cas.  No.  10,297;  The  Hunts- 
ville,  (1871)  8  Blatchf.  (U.  S.)  228,  12  Fed. 
Cas.  No.  6,916. 

Though  the  admiralty  and  maritime  juris- 
diction is  not,  by  the  terms  of  the  Constitu- 
tion, declared  to  be  exclusive,  yet  the  juris- 
diction may  by  Congress  be  rendered  ex- 
clusive. Chisholm  v.  Northern  Transp.  Co., 
(1872)  61  Barb.  (N.  Y.)  388. 

The  judicial  power  of  the  United  States, 
in  admiralty  cases,  is  limited  by  the  proceed- 


ings had,  the  form,  manner,  and  forum  in 
which  actions,  under  the  law  in  that  juris- 
diction, are  prosecuted;  and  exclusive  juris- 
diction is  not  bestowed  upon  the  federal 
courts  over  subjects  which  may  be  the  founda- 
tion of  actions  in  admiralty,  and  also  accord- 
ing to  the  course  of  the  common  law,  in 
chanceiy  or  at  law.  In  such  cases  the  state 
courts  have  concurrent  jurisdiction  with  the 
United  States  admiralty  courts.  That  such 
is  the  congressional  interpretation  of  the 
Constitution  of  the  United  States,  and  that, 
if  under  the  clause  in  question  the  exclusive 
judicial  power  in  admiralty  cases  may  be 
assumed  by  the  United  States,  it  has  not  been 
but  is  preserved  to  the  states,  is  made  plain 
by  the  Act  of  Congress  of  the  24th  of  Sept., 
1789,  section  9,  which  is  in  these  words: 
"  The  District  Courts  •  •  •  shall  also  have 
exclusive  original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  in- 
cluding all  seizures  under  laws  of  impost, 
navigation,  or  trade  of  the  United  States, 
*  *  *  saving  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it."  Home 
Ins.  Co.  t;.  North  Western  Packet  Co.,  (1871) 
32  Iowa  242. 


2.  Ai  Understood  at  Time  Conititution  Adopted  —  a.  In  Gbnera^l.  —  The  true 
limits  of  admiralty  and  maritime  jurisdiction  can  only  be  ascertained  by  refer- 
ence to  what  cases  were  cognizable  in  the  maritime  courts  when  the  Constitution 
was  formed.  What  was  reserved  to  the  states,  to  be  regulated  by  their  own 
institutions,  cannot  be  rightfully  infringed  by  the  general  government,  either 
through  its  legislative  or  judiciary  department. 

People's  Ferry  Co.  t\  Beers,  (1857)  20 
How.  (U.  S.)  401.  See  also  Murray  r.  Chi- 
cago, etc.,  R.  Co.,   (1894)   62  Fed.  Rep.  28. 


Jurisdiction  in  admiralty  under  the  Consti- 
tution of  the  United  States  and  laws  of  Con- 
gress must  be  determined  by  a  just  reference 
to  the  laws  of  the  states  and  the  usages  of 
the  courts  prevailing  in  the  states  at  the  time 
when  the  Constitution  wa»  adopted.  No  other 
rules  are  known,  which  it  is  reasonable  to 
suppose  could  have  been  in  the  minds  of  the 
men  who  framed  the  Constitution  and  organ- 
ized the  judicial  system  of  the  United  States, 
than  those  which  were  then  in  force  in  the 
respective  states,  and  which  they  were  ac- 
customed to  see  in  the  daily  and  familiar 
practice  in  the  state  courts.  Many  of  the 
Iaw»  and  usages  were  the  same  as  those  then 
neknowlcMlged  in  England,  and  to  that  extent 
tlio  admiralty  dwisiona  in  the  state  courts 
and  those  made  in,  the  courts  of  the  parent 
country  and  of  the  commercial  countries  of 
oontineutal  Europe,  when  analogous,  furnish  a 
common  <?uide.  Cunningham  r.  Hall,  (1858) 
1  Cliff.  (U.  S.)  43,  6  Fed.  Cas.  No.  3,481. 

Admiralty  was  a  jurisdiction  limited  and 
defined  by  the  statute  and  common  law;  its 
boundaries  had   been   declared  by   adjudica- 


tions in  the  courts  of  the  states,  so  recently* 
before  the  framing  of  the  Constitution  in 
convention,  that  th^  must  have  been  familiar 
to  the  members.  To  the  states  in  which 
courts  of  admiralty  had  been  long  held,  its 
jurisdiction  was  well  known,  and  in  the 
absence  of  any  judicial  authority  under  the 
governments  of  the  states,  in  opposition  to 
what  has  been  referred  to,  we  must  consider 
this  jurisdiction  to  have  been  granted  pre- 
cisely as  it  had  been  previously  exercised. 
Bains  v.  The  Schooner  James  and  Catherine, 
(1832)  Baldw.  (U.  S.)  644,  2  Fed.  Cas.  No. 
756. 

The  clause  extending  the  judicial  power  to 
all  cases  of  admiralty  and  maritime  jurisdic- 
tion manifestly  embraces  those  subjects, 
whether  of  contract  or  tort,  which  were  then, 
under  the  general  maritime  law,  the  appro- 
priate subjects  of  the  jurisdiction  of  courts 
of  admiralty.  There  were  cases  upon  and 
contracts  pertaining  to  the  navigation  of  the 
high  seas,  in  contradistinction  to  contracts 
made  or  to  be  executed  on  land,  or  to  torts 
of  the  same  character  as  to  locality,  com- 
prehending navigable  rivers  in  which  the  tide 
ebbed  and  flowed.  Scott  v.  The  Propeller 
Young  America,  (1856)  Newb.  Adm.  101,  21 
Fed.  Cas.  No.  12,540. 


6.  Not  Limited  by  English  Admibalty  Law.  —  The  admiralty  jurisdic- 
tion extends  to  localities  and  subjects  which,  by  the  jealousy  of  the  common  law, 
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were  prohibited  to  it  in  England,  but  which  fairly  belong  to  it  on  every  ground 

of  reason  when  applied  to  the  peculiar  circumstances  of  this  country,  with  its 

extended  territories,  its  inland  seas,  and  its  navigable  rivers,  especially  as  the 

narrow  restrictions  of  the  English  law  had  never  prevailed  on  this  side  of  the 

AtlaAtic,  even  in  colonial  times. 

The  admiralty  and  maritime  jurisdiction  of 
the  United  States  is  not  limited  either  by 
the  restraining  statutes  or  the  judicial  pro- 
hibitions of  England,  but  is  to  be  interpreted 
by  a  more  enlarged  view  of  its  essential 
nature  and  objects,  and  with  reference  to 
analogous  jurisdictions  in  other  countries 
constituting  the  maritime  commercial  world, 
as  well  as  to  that  of  England.  In  accordance 
with  this  more  enlarged  view  of  the  subject, 
several  results  have  been  arrived  at  widely 
differing  from  the  long-established  rules  of 
the  English  courts.  First,  as  to  the  locus  or 
territory  of  maritime  jurisdiction;  that  is, 
the  place  or  territory  where  the  law  mari- 
time prevails,  where  torts  must  be  committed, 
and  where  the  business  must  be  transacted, 
in  order  to  be  maritime  in  their  character;  a 
long  train  of  decisions  has  settled  that  it 
extends  not  only  to  the  main  sea,  but  to  all 
the  navigable  waters  of  the  United  States,  or 
bordering  on  the  same,  whether  land-locked 
or  open,  salt  or  fresh,  tide  or  no  tide. 
Secondly,  as  to  contracts,  it  has  been  equally 
well  settled  that  the  English  rule  which  con- 
cedes jurisdiction,  with  a  few  exceptions, 
only  to  contracts  made  upon  the  sea  and  to 
be  executed  thereon  (making  locality  the 
test),  is  entirely  inadmissible,  and  that  the 
true  criterion  is  the  nature  and  subject- 
matter  of  the  contract,  as  whether  it  was  a 
maritime  contract,  having  reference  to  mari- 
time service  or  maritime  transactions.  New 
England  Mut.  Marine  Ins.  Co.  v,  Dunham, 
(1870)    11  Wall.   (U.  S.)  24. 


The  Lottawanna,  (1874)  21  Wall.  (U.  S.) 
576.  See  also  New  Jersey  Steam  Nav.  Co.  t?. 
Merchants'  Bank,  (1848)  6  How.  (U.  S.) 
392;  Waring  v.  Clarke,  (1847)  6  How.  (U. 
S.)  459;  Steele  v.  Thacher,  (1825)  1  Ware 
(U.  S.)  91,  22  Fed.  Cas.  No.  13,348;  De  Lovio 
r.  Boit,  (1815)  2  Gall.  (U.  S.)  398,  7  Fed. 
Cas.  No.  3,776;  Cimningham  v.  Hall,  (1858) 
1  Cliff.  (U.  S.)  43,  6  Fed.  Cas.  No.  3,481. 
But  see  W^oodruff  v.  The  Levi  Dearbome, 
(1811)  4  Hall  Law  J.  97,  30  Fed.  Cas.  No. 
17,988;  Thompson  v.  The  Ship  Catharina, 
(1795)  1  Pet.  Adm.  104,  23  Fed.  Cas.  No. 
13,949. 

Judicial  power,  in  all  cases  of  admiralty 
and  maritime  jurisdiction,  is  delegated  by 
the  Constitution  to  the  federal  government  in 
general  terms,  and  courts  of  this  character 
had  then  been  established  in  all  commercial 
and  maritime  nations,  differing,  however, 
materially  in  different  countries  in  the 
powers  and  duties  confided  to  them;  the  ex- 
tent of  the  jurisdiction  conferred  depending 
very  much  upon  the  character  of  the  govern- 
ment in  which  they  were  created;  and  this 
circumstance,  with  the  general  terms  of  the 
grant,  rendered  it  difficult  to  define  the  exact 
limits  of  its  power  in  the  United  States. 
This  difficulty  was  increased  by  the  complex 
character  of  our  government,  where  separate 
and  distinct  specified  powers  of  sovereignty 
are  exercised  by  the  United  States  and  a 
state  independently  of  each  other  withi|i  the 
same  territorial  limits.  And  the  reports  of 
the  decisions  of  this  court  will  show  that  the 
subject  has  often  been  before  it,  and  care- 
fully considered,  without  being  able  to  fix 
with  precision  its  definite  boundaries;  but 
certainly  no  state  law  can  enlarge  it,  nor  can 
an  Act  of  Congress  or  rule  of  court  make  it 
broader  than  the  judicial  power  may  deter- 
mine to  be  its  true  limits.  And  this  boundary 
is  to  be  ascertained  by  a  reasonable  and  just 
construction  of  the  words  used  in  the  Con- 
stitution, taken  in  connection  with  the  whole 
instrument,  and  the  purposes  for  which 
admiralty  and  maritime  jurisdiction  was 
granted  to  the  federal  government.  The 
Steamer  St.  Lawrence,  (1861)  1  Black  (U. 
S.)    526. 


Originally  the  Court  of  Admiralty  in  Eng- 
land entertained  jurisdiction  of  petitory  as 
well  as  of  mere  possessory  actions.  Since  the 
Restoration,  that  court,  through  the  jealous 
interference  of  courts  of  law,  had  ceased  to 
pronounce  directly  on  questions  of  ownership 
or  property.  Petitory  suits  were  silently 
abandoned,  and,  if  in  a  possessory  action  a 
question  of  mere  property  arose,  especially 
of  a  more  complicated  nature,  it  declined  to 
interfere.  Ward  v.  Peck,  (1865)  18  How. 
(U.  S.)  267. 

Except  as  adopted  by  statute,  the  general 
maritime  law  is  not  the  law  of  this  country. 
The  Sacramento,   (1904)    131  Fed.  Rep.  374. 


3.  Hot  Limited  to  Tide  Wateri.  —  The  lakes  and  navigable  waters  connecting 

them  are  within  the  scope  of  admiralty  and  maritime  jurisdiction  as  known 

and  understood  in  the  United  States  when  the  Constitution  was  adopted,  and 

an  Act  of  Congress  extending  the  jurisdiction  of  the  District  Courts  to  certain 

cases  upon  the  lakes  and  navigable  waters  connecting  the  same,  and  declaring 

that  these  courts  shall  have,  possess,  and  exercise  the  same  jurisdiction   in 

matters  of  contract  and  tort  arising  in,  or  upon,  or  conceminc:  stoa-nbo'its  or 

other  vessels  of  twenty  tons  burden  and  upwards,  enrolled  and  licenced  for 
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the  coasting  trade  and  at  the  time  employed  in  business  of  commeroe  and 
navigation  between  ports  and  places  in  different  states  and  territories,  as  was 
at  the  time  of  the  passage  of  the  Act  possessed  and  exercised  by  the  District 
Courts  in  cases  of  like  steamboats  and  other  vessels  employed  in  navigation  and 
commerce  on  the  high  seas  or  tide  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  is  constitutional.  The  fact  there  is  no  tide 
in  the  lakes  or  the  waters  connecting  them  does  not  make  such  waters  unsuitable 
for  admiralty  jurisdiction. 


The  Propeller  Genesee  Chief  v.  Fitzhugh, 
(1861)  12  How.  (U.  S.)  451,  wherein  the 
court  said:  "At  the  time  the  Constitution 
of  the  United  States  was  adopted,  and  our 
courts  of  admiralty  went  into  operation,  the 
definition  which  had  been  adopted  in  Eng- 
land was  equally  proper  here.  In  the  old  thir- 
teen states  the  far  greater  part  of  the  navig- 
able waters  are  tide  waters.  And  in  the 
states  which  were  at  that  period  in  any  de- 
gree commercial,  and  where  courts  of  ad- 
miralty were  called  on  to  exercise  their  juris- 
diction, every  public  river  was  tide  water  to 
the  head  of  navigation.  And,  indeed,  imtil 
the  discovery  of  steamboats,  there  could  be 
nothing  like  forei^  commerce  upon  waters 
with  an  unchanging  current  resisting  the 
upward  passage.  The  courts  of  the  United 
States,  therefore,  naturally  adopted  the 
English  mode  of  defining  a  public  river,  and 
consequently  the  boundary  of  admiralty 
jurisdiction.  It  measured  it  by  tide  water. 
And  that  definition  having  found  its  way  into 
our  courts,  became,  after  a  time,  the  familiar 
mode  of  describing  a  public  river,  and  was 
repeated,  as  cases  occurred,  without  par- 
ticularly examining  whether  it  was  as  uni- 
versally applicable  in  this  country  as  it  was 
in  England.  If  there  were  no  waters  in  the 
United  States  which  are  public,  as  contradis- 
tinguished from  private,  except  where  there 
is  tide,  then  unquestionably  here  as  well  as 
in  England,  tide  water  must  be  the  limits  of 
admiralty  power.  And  as  the  English  defini- 
tion was  adopted  in  our  courts,  and  con- 
stantly used  in  judicial  proceedings  and 
forms  of  pleading,  borrowed  from  England, 
the  public  character  of  the  river  was  in  pro- 
cess of  time  lost  sight  of,  and  the  jurisdic- 
tion of  the  admiralty  treated  as  if  it  was 
limited  by  the  tide.  The  description  of  a 
public  navigable  river  was  substituted  in  the 
place  of  the  thing  intended  to  be  described. 
And  under  the  natural  influence  of  precedents 
and  established  forms,  a  definition  originally 
correct  was  adhered  to  and  acted  on,  after  it 
had  ceased,  from  a  change  in  circumstances, 
to  be  the  true  description  of  public  waters. 
It  was  under  the  influence  of  these  prece- 
dents and  this  usage,  that  the  case  of  The 
Steamboat  Thomas  Jefferson,  (1825)  10 
Wheat.  (U.  S.)  428,  was  decided  in  this 
court,  and  the  jurisdiction  of  the  courts  of 
admiralty  of  the  United  States  declared  to 
be  limited  to  the  ebb  and  flow  of  the  tide. 
The  Steam  'Boat  Orleans  v.  Phncbus,  (1837) 
11  Pet.  (U.  S.)  175,  afterwards  followed  this 
case,  merely  as  a  point  decided.  •  •  * 
The  nature  of  the  questions  concerning  the 


extent  of  the  admiralty  jurisdiction,  which 
have  arisen  in  tl)is  court,  were  not  calculated 
to  call  its  attention  particularly  to  the  one 
we  are  now  considering.  The  point  in  dis- 
pute has  generally  been  whether  the  juris- 
diction was  not  as  limited  in  the  United 
States  as  it  was  in  England  at  the  time  the 
Constitution  was  adopted.  And  if  it  was  so 
limited,  then  it  did  not  extend  to  contracts 
for  maritime  services  when  made  on  land, 
nor  to  torts  and  collisions  on  a  tide- water 
river,  if  they  took  place  in  the  body  of  a 
country.  The  attention  of  the  court,  there- 
fore, in  former  cases,  has  been  generally 
strongly  attracted  to  that  question,  and  never, 
we  believe,  until  recently,  drawn  to  the  one 
we  are  now  discussing,  except  in  the  case  of 
The  Thomas  Jefferson,  afterwards  followed 
in  The  Steam  Boat  Orleans  r.  Phoebus,  as  al- 
ready mentioned.  For,  with  this  exception, 
the  cases  always  arose  on  contracts  for  ser- 
vices on  tide  water,  or  were  upon  libels  for 
collisions  or  other  torts  committed  within 
the  ebb  and  flow  of  the  tide.  There  was, 
therefore,  no  necessity  for  inquiring  whether 
the  jurisdiction  extended  further  in  a  public 
navigable  water.  And  following  the  English 
definition,  tide  was  assumed  and  spoken  of 
as  its  limit,  although  that  particular  ques- 
tion was  not  before  the  court.  *  *  *  It 
is  evident  that,  a  definition  that  would  at 
this  day  limit  public  rivers  in  this  country 
to  tide-water  rivers  is  utterly  inadmissible. 
We  have  thousands  of  miles  of  public  navig- 
able water,  including  lakes  and  rivers,  in 
which  there  is  no  tide.  And  certainly  there 
can  be  no  reason  for  admiralty  power  over  a 
public  tide  water,  which  does  not  apply  with 
equal  force  to  any  other  public  water  used  for 
commercial  purposes  and  foreign  trade.  The 
lakes  and  the  waters  connecting  them  are  un- 
doubtedly public  waters,  and  we  think  are 
within  the  grant  of  admiralty  and  maritime 
jurisdiction  in  the  Constitution  of  the  United 
States."  See  aho  Fretz  r.  Bull,  (1851)  12 
How.  (U.  S.)  466;  Franconet  v.  The  Propel- 
ler F.  W.  Backus,  (1852)  Newb.  Adm.  1,  9 
Fell.  Q^.  No.  5,048;  U.  S.  r.  Wilson,  (1856) 
3  Blax?hf.  (U.  S.)  435,  28  Fed.  Cas.  No. 
16,731;  Williams  r.  The  Barge  Jenny  Lind, 
(1853)  Newb.  Adm.  443,  29  Fed.  Cas.  No. 
17,723. 

Limit  of  territorial  jurisdiction  over  tide 
waters.  —  "We  think  it  must  be  regarded  as 
est?iblished  that,  as  between  nations,  the 
minimum  limit  of  the  territorial  jurisdiction 
of  a  nntion  over  tide  w^aters  is  a  marine 
league    from    its    coast;    that    bays    wholly 
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within  its  territory  not  exceeding  two  marine 
leases  in  width  ai  the  mouth  are  within  this 
limit;  and  that  included  in  this  territorial 
jurisdiction  is  the  right  of  control  over 
fisheries,  whether  the  fish  be  migratory,  free- 
swimming  fish,  or  free-moving  fish^  or  fish 
attached  to  or  embedded  in  the  soil.  The 
open  sea  within  this  limit  is,  of  course,  sub- 
ject to  the  common  right  of  navigation ;  and 


all  governments,  for  the  purpose  of  self-pro- 
tection in  time  of  war  or  for  the  prevention 
of  frauds  on  its  revenue,  exercise  an  au- 
thority beyond  this  limit."  Manchester  v. 
Massachusetts,  (1891)  139  U.  S.  258,  c^rm- 
ing  Oom.  r.  Alanchester,  (1890)  162  Mass. 
230.  See  also  Dunham  v.  Lamphere,  (1855) 
3  Gray  (Mass.)  268. 


Tht  Sntirf  Kavigablt  Wattrs  of  the  United  States  are  covered  by  the  admiralty 
jurisdiction^  to  which  the  power  of  the  federal  judiciary  is  declared  to  extend. 

mercial  prosperity  in  the  future  which  n« 
nation  ever  enjoyed.  Our  contracted  views  of 
the  English  admiralty,  which  was  limited  bv 
the  ebb  and  flow  of  the  tide,  were  discarded, 
and  the  more  liberal  principles  of  the  civil 
law,  equally  embraced  by  the  Constitution, 
were  adopted.  This  law  is  commercial  in  its 
character,  and  applies  to  all  navigable  waters, 
except  to  a  commerce  exclusively  within  a 
state.  Many  of  our  leading  rivers  are  some- 
times imnavigable;  but  this  cannot  affect 
their  navigability  at  other  times.  A  com- 
merce carried  on  between  two  or  more  states 
is  subject  to  the  laws  and  regulations  of 
Congress,  and  to  the  admiralbr  jurisdiction." 
Nelson  v.  Leland,  (1859)  22  How.  (U.  S.)  55. 


The  Hine  v.  Trevor,  (1866)  4  Wall.  (U.  S.) 
660.  See  also  The  Robert  W.  Parsons, 
(1903)   191  U.  S.  26. 

A  canal  wholly  within  the  limits  of  a  state, 
connecting  navigable  waters,  is  within  the 
admiral^  and  maritime  jurisdiction.  The 
Robert  W.  Parsons,  (1903)  191  U.  S.  26. 
See  also  Ex  p.  Boyer,   (1884)   109  U.  S.  629. 

''Under  the  English  system,  the  ebb  and 
flow  of  the  tide,  with  few  if  any  exceptions, 
established  the  fact  of  navigability;  and  this 
was  the  course  of  decision  in  this  country, 
until  recently.  The  vast  extent  of  our  fertile 
country,  its  increasing  commerce,  its  inland 
seas,  bays,   and   rivers,  open  to  us   a  com- 


4.  Beyond  High-water  Mark.  —  When  the  doctrine  was  held  that  admiralty 
jurisdiction  in  cases  purely  dependent  upon  the  locality  of  the  act  done  was 
limited  to  the  sea  and  to  tide  waters  as  far  as  the  tide  flows,  and  that  it  did  not 
reach  beyond  high-water  mark,  it  was  said  that  mixed  cases  may  arise,  and 
indeed  do  often  arise,  where  the  acts  and  services  done  are  of  a  mixed  nature, 
as  where  salvage  services  are  performed  partly  on  tide  waters,  and  partly  on 
the  shore,  for  the  preservation  of  the  property  saved,  in  which  the  admiralty 
jurisdiction  has  been  constantly  exercised  to  the  extent  of  decreeing  salvage. 

U.  S.  V.  Coombs,  (1838)   12  Pet.  (U.  S.)  76. 

5.  Karitime  Contracts,  Torts,  and  Crimes — a.  Mabitime  Contracts  —  (1) 
In  OenerdL  —  The  admiralty  jurisdiction,  in  oases  of  contract,  depends 
primarily  upon  the  nature  of  the  contract,  and  is  limited  to  contracts,  claims, 
and  services,  purely  maritime,  and  touching  rights  and  duties  appertaining  to 
commerce  and  navigation. 

People's  Ferry  Co.  i?.  Beers,  (1857)  20 
How.  (U.  S.)  401.  See  De  Lovio  r.  Boit, 
(1815)  2  Gall.  (U.  S.)  398,  7  Fed.  Cas.  No. 
3,776. 

Cases  of  maritime  jurisdiction  include  all 
nuiritime  contracts,  torts,  and  injuriefl  which 
are.  in  the  understanding  of  the  common  law, 
as  well  as  of  the  admiralty,  causes  civil  and 
maritime.  De  Tx)vio  r.  Boit,  (1815)  2  Gall. 
(U.  S.)  308,  7  Fed.  Cas.  No.  3,776. 

Tlie  sabject-mAtter  is  the  test  of  a  marine 


contract.  A  contract  appertaining  to  com- 
merce and  navigation,  whierever  made,  to  be 
performed  on  the  navigable  waters  of  the 
United  States,  is  in  general  a  marine  con- 
tract. U.  S.  V.  Burlington,  etc..  Ferry  Ca, 
(1884)  21  Fed.  Rep.  336. 

Whether  to  be  performed  on  land  or  water. 
—  Jurisdiction  attaches  in  case  of  a  mari- 
time contract  irrespective  of  the  question 
whether  it  is  to  be  performed  on  land  or 
water.  Dailey  t\  New  York,  (1904)  128  Fed. 
Rep.  798. 


(2)  Contracts  for  Hire  of  Seamen.  —  Section  24,  of  the  Act  of  Congress 
of  Dec.  21,  1898,  entitled  "  An  Act  to  amend  the  laws  relating  to  American 
seamen  for  the  protection  of  such  seamen,  and  to  promote  commerce  "  (30  Stat^ 
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L.  775),  in  prohibiting  the  prepayment  of  the  wages  of  seamen,  is  a  constitutional 
enactment,  applying  to  the  prepayment  on  American  soil  or  in  American 
waters  of  the  wages  of  seamen,  who  are  British  subjects,  shipping  in  American 
ports  on  British  merchant  vessels;  there  being  no  treaty  between  the  United 
States  and  Great  Britain  inconsistent  with  such  application. 

to  contracts  for  the  hire  of  seamen^  the 
admiralty  never  pretended  to  claim,  nor  could 
it  rightiully  exercise,  any  jurisdiction,  ex- 
cept in  caBes  where  the  service  was  sub- 
stantially performed,  or  to  be  performed, 
upon  the  sea,  or  upon  waters  within  the  ebb 


IheKestor,  (1901)  110  Fed.  Rep.  432.  See 
the  title  Seamen,  6  Fed.  Stat.  Annot.  872. 

When  it  was  considered  that  the  admiralty 
jurisdiction  was  limited  to  the  open  sea  and 
to  tide  waters,  it  was  held  that  the  District 
Court,  as  a  court  of  admiralty,  had  not  juris- 
diction of  a  suit  over  wages  earned  on  the 
voyage  from  the  shipping  port  In  the  state  of 
Kentucky  up  the  river  Missouri  and  back 
again  to  the  port  of  departure.     "  In  respect 


upon 

and  flow  of  the  tide.  This  is  the  prescribed 
limit  which  it  was  not  at  liberty  to  tran- 
scend." The  Steamboat  Thomas  Jefferson, 
(1825)   10  Wheat  (U.  S.)  429. 


(3)  Contract  of  Affreightment.  —  A  suit  upon  a  contract  of  affreightment 
for  the  purpose  of  recovering  a  large  amount  of  specie  lost  in  a  steamer  which 
took  fire  and  was  consumed  on  Long  Island  Sound,  about  four  miles  off  Hunt- 
ington lighthouse,  and  between  forty  and  fifty  miles  from  the  city  of  New 
York,  was  held  to  be  within  admiralty  jurisdiction. 

New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  (1848)  6  How.   (U.  S.)  378. 

(4)  Agreement  of  Consortship.  —  An  agreement  or  a  stipulation  of  oon8or*> 
ship  is  a  contract  capable  of  being  enforced  in  the  admiralty  against  property 
or  proceeds  in  the  custody  of  the  court 

Andrews  v.  Wall,  (1845)  3  How.  (U.  S.)  572. 

(5)  Policy  of  Insuraowe  as  a  Maritime  Contract.  —  A  policy  of  insurance 
is  a  maritime  contract,  and  therefore  of  admiralty  jurisdiction. 

De  Lovio  v.  Boit,  (1815)  2  Gall.  (U.  S.)  398,  7  Fed.  Cas.  No.  3,776. 

b.  Mabitimb  Torts.  —  Admiralty  jurisdiction  rests  upon  the  grant  in  the 
Constitution.  The  courts  of  the  United  States  proceeding  as  courts  of  admiralty 
and  maritime  jurisdiction  have  jurisdiction  in  cases  of  maritime  torts  in 
personam  as  well  as  in  rem. 

The  jurisdiction  of  courts  of  admiralty,  in 
matters  of  contract,  depends  upon  the  nature 
and  character  of  the  contract;  but  in  torts 
it  depends  entirely  on  locality.  If  the  wrong 
be  committed  on  the  hi^h  seas,  or  within  the 
ebb  and  flow  of  the  tide,  it  has  never  been 
disputed  that  it  comes  within  the  jurisdic- 
tion of  that  court.  Philadelphia,  etc.,  R.  Co. 
r.  Philadelphia,  etc..  Steam  Towboat  Co., 
(18.59)  23  How.  (U.  S.)  215.  See  also  Chis- 
holm  V,  Northern  Transp.  Co.,  (1872)  61 
Barb.   (N.  Y.)  388. 


Manro  v.  Almeida,  (1825)  10  Wheat.  (U. 
S.)  493.  See  also  De  Lovio  v.  Boit,  (1815)  2 
Gall.  (U.  S.)  398,  7  Fed.  Cas.  No.  3,776. 

With  respect  to  marine  torts  the  test  of 
admiralty  jurisdiction  is  locality.  A  marine 
tort  cannot  be  made  to  depend  upon  the  kind 
of  commerce  in  which  the  shipi  is  employed. 
If  a  marine  tort  be  committM  nnvwhere 
upon  navigable  water  of  the  United  States, 
whotlier  the  ship  or  vpssel  be  en^rajjod  in  com- 
merce wholly  domestic  to  a  ntate  or  inter- 
state, the  case  is  one  of  admiralty  and 
maritime  jurisdiction.  U.  S.  v.  Burlington, 
etc..  Ferry  Co.,  (1884)  21  Fed.  Rep.  336. 

c.  Maritime  Crimes  and  Offenses.  —  The  courts  of  the  United  States, 
merely  by  virtue  of  this  p^ant  of  judicial  power,  and  in  the  absence  of  legislation 
by  Congress,  have  no  jurisdiction  of  maritime  crimes  and  offenses.      The 
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criminal  jurisdiction  of  the  courts  of  the  United  States  is  wholly  derived  from 
the  statutes  of  the' United  States. 


Manchester  v,  Massachusetts,  (1891)  139 
U.  S.  262,  affirming  Com.  v,  Manchester, 
(1890)  152  Mass.  230.  See  also  U.  S.  v. 
Burlington,  etc.,  Ferry  Co.,  (1884)  21  Fed. 
Rep.  336;  The  Schooner  Wave  v.  Hyer,  2 
Paine  (U.  S.)   131,  29  Fed.  Cas.  Na  17,300. 

The  grant  of  power  to  Consrees  to  regnUte 
foreign  commerce,  and  the  declaration  that 


the  judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction,  do 
not  enable  a  court  to  punish  any  act  as  a 
crime,  unless  some  part  of  the  Constitution, 
or  a  treaty,  or  some  law  of  Congress,  makes 
it  a  crime,  and  confers  authority  on  that 
court  to  punish  it.  U.  S.  v.  New  Bedford 
Bridge,  (1847)  1  Woodb.  &  M.  (U.  S.)  401, 
27  Fed.  Cas.  No.  15,867. 


6.  Power  of  Congress  to  Legislate  over  Maritime  Law  —  a.  In  Geneiial.  — 
The  power  of  Congress  to  make  amendments  of  the  maritime  law  of  the  country 
is  coextensive  with  that  law.  It  is  not  confined  to  the  boundaries  or  class  of 
subjects  which  limit  and  characterize  the  power  to  regulate  commerce;  but, 
in  maritime  matters,  it  extends  to  all  matters  and  places  to  which  the  maritime 
law  extends. 


In  re  Gamett,  ( 1801 )  141  U.  S.  12. ' 

"  The  Constitution,  in  defining  the  powers 
of  the  courts  of  the  United  States,  extends 
them  to  *  all  cases  of  admiralty  and  mari.- 
iime  jurisdiction.'  It  defines  how  much  of 
the  judicial  power  shall  be  exercised  by  the 
Supreme  Court  only;  and  it  was  left  to  Con- 
gress to  ordain  and  establish  other  Courts, 
and  to  fix  the  boundary  and  extent  of  their 
respective  jurisdictions.  Congress  might  give 
any  of  these  courts  the  whole  or  so  much  of 
the  admiralty  jurisdiction  sua  it  saw  fit.  It 
might  extend  their  jurisdiction  over  all 
navigable  waters,  and  all  ships  and  vessels 
thereon,  or  over  some  navigable  waters,  and 
vessels  of  a  certain  description  only.  Con- 
sequently, as  Congress  had  never  before  1845 
conferred  admiralty  jurisdiction  over  the 
northern  fresh-water  lakes  not  'navigable 
from  the  sea,'  the  District  Courts  could  not 
assume  it  by  virtue  of  this  clause  in  the  Con- 
stitution. An  Act  of  Congress  was  therefore 
necessary  to  confer  this  jurisdiction  on  those 
waters,  and  was  completely  within  the  con- 
stitutional powers  of  Congress."  Jackson  t?. 
The  Steamboat  Magnolia,  (1857)  20  How. 
(U.  S.)    300. 

Whatever  may  be  necessary  to  the  full  and 
unlimited  exercise  of  admiralty  and  maritime 
jurisdiction  is  in  the  government  of  the 
Union.  Congress  may  pass  all  laws  which  are 
necessary  and  proper  for  giving  the  most 
complete  effect  to  this  power.  Still,  the  gen- 
en\  jurisdiction  over  the  place,  subject  to 
this  grant  of  power,  adheres  to  the  territory, 
as  a  portion  of  sovereignty  not  yet  given 
awav.  U.  S.  v.  Bevans,  (1818)  3  Wheat. 
(U.  S.)  389. 

"  Aside  from  the  grant  of  power  to  regulate 
foj-iffk  and  interstate  commerce,  the  (insti- 
tution, it  must  be  remembered,  contains  no 
direct  frmnt  to  Congress  of  legislative  power 
over  the  maritime  law.  Its  authority  upon 
that  subject,  over  and  above  the  power  derived 
from  the  commercM  chuse.  though  no  doubt 
now  flrmlv  established  (Butler  v.  Boston, 
etc..  Steamship  Co.,  (1889)  130  U.  S.  527; 
ffi  re  Gamett,  (1891)  141  U.  S.  1 ),  rests  upon 


implication  only.  The  grounds,  of  this  im- 
plication, briefly  stated,  are  that  the  Con- 
stitution, in  extending  the  judicial  power  to 
all  cases  of  maritime  jurisdiction,  presup- 
poses a  certain  body  of  maritime  law  as  its 
necessary  attendant;  that  this  law  is  not 
only  a  matter  of  interstate  and  international 
concern,  but  requires,  also,  harmony  and  con- 
sistency in  its  administration,  and  hence 
cannot  be  subject  to  defeat  or  impairment  by 
liability  to  the  diverse  legislation  of  numer- 
ous states;  and  that  it  cannot  be  supposed 
that  the  states,  in  parting  with  all  control 
over  the  judicial  administration  of  maritime 
causes,  intended  to  resen'e  to  themselves  ii 
general  legislative  power  over  the  same  sub- 
ject; and  that  Congress  must>  therefore,  be 
the  only  body  competent  to  make  any  needed 
changes  in  the  general  rules  of  the  maritime 
law."  The  City  of  Norwalk,  (1893)  55  Fed. 
Rep.  105,  affirmed  in  The  Transfer  No.  4,  (C. 
C.  A.  1894)  61  Fed.  Rep.  364.  See  The 
Katie,  (1889)  40  Fed.  Rep.  493. 

May  modify  the  practice  of  the  court. — 
'*  The  Constitution  declares  that  the  judicial 
power  of  the  United  States  shall  extend  to 
*all  cases  of  admiralty  and  maritime  juris- 
<Mction.'  But  it  does  not  direct  that  the  court 
sliall  proceed  according  to  ancient  and  estab- 
lished forms,  or  shall  adopt  any  other  form 
or  mode  of  practice.  The  grant  defines  the 
subjects  to  which  the  jurisdiction  may  be 
extended  by  Congress.  But  the  extent  of  the 
power  as  well  as  the  mode  of  proceeding  in 
which  that  jurisdiction  is  to  be  exercised, 
like  the  power  and  practice  in  all  the  other 
courts  of  the  United  States,  are  subject  to 
the  regulation  of  Congress,  except  where  that 
power  is  limited  by  the  terms  of  the  Con- 
stitutioUv  or  by  necessnry  implication  from  its 
language.  In  admiralty  and  maritime  cases 
there  is  no  such  limitation  as  to  the  mode  of 
proceeding,  and  Congress  may  therefore,  in 
cases  of  thnt  description,  give  either  party 
right  of  trial  hv  jiir>%  or  modify  the  practice 
of  the  court  in  any  other  respect  that  it 
deems  more  conducive  to  the  administration 
of  justice,'*  The  Propeller  Genesee  Chief  t?. 
Fitzhugh,  (1851)    12  How.  (U.  S.)   460. 
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OongroM  Hm  Authority  nndor  tho  Oommorelal  Powor,  if  ao  other)  to  introduce  sudl 
changes  as  are  likely  to  be  needed. 


The  Lottawanna,  (1874)  21  Wall.  (U.  S.) 
577,  wherein  the  court  said :  "  It  cannot  be 
supposed  that  the  framers  of  the  Constitution 
contemplated  that  the  law  should  forever  re- 
main unalterable." 

The  admiralty  jurisdiction  of  the  United 
States  is  a  part  of  its  Judicial  power,  and 
not  its  legislative.  It  extends  "  to  all  cases 
of    admiralty    and    maritime    jurisdiction." 


And  while  it  does  not  authorize  Congress  to 
create  admiralty  cases,  yet  if,  in  the  exercise 
of  its  power  derived  from  other  clauses  of  the 
Constitution,  it  should  do  so,  as  the  power  to 
regulate  commerce^  the  grant  of  judicial 
power  would  extend  to  them,  and  include 
them,  because  in  their  nature  and  con- 
stituents they  would  be  cases  of  admiralty 
and  maritime  jurisdiction.  The  City  of 
Salem,   (1889)   37  Fed.  Rep.  849. 


Tho  Extent  of  tho  Commoroial  Powor  Cannot  Be  Dopondod  on  to  maintain  the  validity 
of  a  grant  of  jurisdiction  to  the  federal  courts.  "  They  are  entirely  distinct 
things^  having  no  necessary  connection  with  one  another,  and  are  conferred  in 
the  Constitution  by  separate  and  distinct  grants.  The  extent  of  the  judicial 
power  is  carefully  defined  and  limited,  and  Congress  cannot  enlarge  it  to  suit 
even  the  wants  of  commerce,  nor  for  the  more  convenient  execution  of  its 
commercial  regulations." 

No.  11,239,  affirming  (1859)  19  Fed.  Cas.  No. 
1 1,238. 

Regulation  of  interstate  navigation.— 
Congress  is  not  limited  to  the  regulation  of 
navigation  concerning  interstate  and  foreign 
commerce,  but  has  the  power  to  regulate 
navigation  upon  navisable  waters  of  the 
United  States  concerned  exclusively  with  the 
domestic  commerce  of  the  states.  Tlie  power 
of  Congress  to  regulate  navigation  is  not 
wholly  derived  from  the  power  to  regulate 
commerce,  but  may  be  derived  from  the 
double  sources  of  the  commercial  power  and 
the  admiralty  power;  in  some  cases  from  one 
power,  and  in  other  cases  from  both;  and  the 
national  legislature  is  competent  under  the 
admiralty  power  to  declare  what  cases  con- 
nected with  navigation  are  of  admiralty 
jurisdiction,  and  to  create  offenses  within 
that  jurisdiction.  U.  S.  v,  Burlington,  etc. 
Ferry  Co.,  (1884)   21  Fed.  Rep.  339. 


The  Propeller  Crenesee  Chief  v.  Fitzhugh, 
(1861)  12  How.  (U.  S.)  452.  See  also  U.  S. 
V,  Burlington,  etc..  Ferry  Co.,  (1884)  21  Fed. 
Rep.  331 ;  Western  Transp.  Co.  v.  The  Great 
Western,  (1862)  4  West.  L.  Month.  281,  29 
Fed.  Cas.  No.  17,443. 

The  line  of  jurisdiction,  whatever  it  may 
be,  whether  of  admiralty  or  of  common-law 
cognisance,  in  the  federal  government,  under 
the  clause  in  the  Constitution  conferring  upon 
it  the  power  over  foreign  commerce,  and  com- 
merce between  the  states,  must  depend  ulti- 
mately upon  the  legislation  of  Congress;  and 
the  same  clause,  by  necessary  implication, 
fixes  the  line  of  jurisdiction  in  the  states,  as 
all  power  over  the  subject,  outside  of  this 
grant,  is  left  to  the  states  —  in  other  words, 
remains  where  it  existed  before  the  adoption 
of  the  Constitution  —  and  comprehends  juris- 
diction over  all  their  exclusively  internal 
trade  and  commerce.  Poag  v.  The  McDonald, 
(1860)   17  Leg.  Int  (Pa.)   318,  19  Fed.  Cas. 


b.  Limitation  of  Vessel  Ownhbs'  Liability.  —  The  law  of  limited  lia- 
bility was  enacted  by  Congress  as  a  part  of  the  maritime  lien,  and  therefore  it 
is  coextensive,  in  its  operation,  with  the  whole  territorial  domain  of  that  law. 

Butler  r.  Boston  Steamship  Co.,  (1889)  492;  The  Garden  City,  (1886)  26  Fed.  Rep. 
130  U.  S.  527.  See  also  In  re  Gamett,  (1891)  769.  See  the  title  Limitation  of  Vesael  Oum- 
141  U.  8.  12;  The  Katie,  (1889)  40  Fed.  Rep.       er'a  Liability,  4  Fed.  Stat.  Annot.  837. 

c.  Vessels  Enrolled  under  Acts  of  Congress.  —  The  admiralty  and 
maritime  jurisdiction  conferred  by  the  Constitution  upon  the  courts  of  the 
United  States  extends  over  vessels  enrolled  and  licensed  for  the  coast  trade 
and  over  navigable  waters. 

Chisholm  v.  Northern  Transp.  Co.,  (1872)  61  Barb.  (N.  Y.)  388. 

d.  Synopsis  of  Laws  to  Be  Posted  in  Vessei^s.  —  An  Act  of  Congress 

providing  that  the  secretary  of  the  treasury  should  cause  to  be  prepared  a 
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synopsis  of  the  laws  relating  to  the  carriage  of  passengers  and  their  safety  in 
vessels  propelled  in  whole  or  in  part  by  steam,  and  give  them  to  any  such  vessel, 
on  application  of  its  owner  or  master,  who  should,  without  unnecessary  delay, 
have  the  same  framed  under  glass  and  should  place  and  keep  them  in  con- 
spicuous places  in  such  vessel,  and  imposing  a  forfeiture  in  ease  such  owner 
or  master  sjiould  neglect  or  refuse  to  comply  with  the  provisions  of  the  statute, 
was  within  the  power  of  Congress  to  regulate  commerce  among  the  several 
states,  and  the  constitutional  provision  extending  the  judicial  power  to  all 
cases  of  admiralty  and  maritime  jurisdiction. 

The  LeweUen,  (1868)  4  Bias.  (U.  S.)  156,  15  Fed.  Gas.  No.  8^7.     See  section  4494,  R.  S., 
under  title  Steam  Vessels,  7  Fed.  Stat.  Annot.  196. 

7.  Power  of  State  to  Legislate  over  Maritime  Law  —  cl  Jubisdigtion  Cannot 
Bb  Eni-akoed  OB  Restbicted.  —  The  admiralty  and  maritime  jurisdiction  is 
conferred  on  the  courts  of  the  United  States  bv  the  Constitution,  and  cannot 
be  enlarged  or  restricted  by  the  legislation  of  a  state.  No  state  legislation, 
therefore,  can  bring  within  the  admiralty  jurisdiction  of  the  national  courts  a 
subject  not  maritime  in  its  nature.  But  when  a  right,  maritime  in  its  nature, 
and  to  be  enforced  by  process  in  tlie  nature  of  admiralty  process,  has  been 
given  by  the  statute  of  a  state,  the  admiralty  courts  of  the  United  States  have 
jurisdiction,  and  exclusive  jurisdiction,  to  enforce  that  right  according  to 
their  own  rules  of  procedure. 

legislationi  by  tike  states,  applicable  alike  on 
land  and  water,  in  their  exercise  of  the  police 
power  for  the  preservation  of  life  and  health, 
though  incidentally  affecting  marine  affairs; 
provided  that  such  legislation  does  not  con- 
travene any  Acta  of  Congress,  nor  work  any 
prejudice  to  the  characteristic  features  of  the 
maritime  law,  nor  interfere  with  its  proper 
harmony  and  uniformity  in  its  international 
and  interstate  relations.  The  long-established 
doctrine  in  the  Supreme  Court  has  been  that 
in  this  field  of  '^  border  legislation,"  state 
laws  are  valid  until  Congress  interposes  and 
thereby  excludes  further  state  legislation. 
There  is  no  reason  why  local  state  legislaticm 
should  be  deemed  any  more  restricted  by  the 
implied  power  of  Congress  over  maritime 
legislation  than  it  is  by  express  grant  of  the 
commercial  power.  The  City  of  Norwalk, 
(1893)  55  Fed.  Rep.  106,  affirmed  in  The 
Transfer  No.  4,  (C.  C.  A.  1894)  61  Fed.  Rep. 
364. 


The  J.  E.  Rumbell,   (1893)    148  U.  S.  12. 
See  also  The  Roanoke,  (1903)   189  U.  S.  197. 

"The  Constitution  must  have  referred  to 
a  system  of  law  coextensive  with,  and  operat- 
ing uniformly  in,  the  whole  country.  It  cer- 
tainly could  not  have  been  the  intention  to 
place  the  rules  and  limits  of  maritime  law 
under  the  disposal  and  regulation  of  the 
several  states,  as  that  would  have  defeated 
the  uniformity  and  consistency  at  which  the 
Constitution  aimed  on  all  subjects  of  a  com- 
mercial character  affecting  the  intercourse  of 
the  states  with  each  other  or  with  foreign 
states."  The  Lottawanna,  (1874)  21  Wall. 
(U.  S.)  675. 

The  effect  of  a  state  statute  cannot  be  to 
cnUrge  the  jurisdiction  of  a  court  of  admi- 
ralty, but  only  to  furnish  a  remedy  which 
did  not  exist  oefore  the  statute  was  passed. 
The  remedy  within  the  contemplation  of  the 
state  statute  must  be  limited  to  such  articles 
as  are  for  the  benefit  of  the  nhip,  in  aid  of 
tiie  voyage,  and  necessary  in  order  to  make  the 
ship  accomplish  her  undertaking.  The  Mary 
F.  Chisholm,  (1904)  129  Fed.  Rep.  814.  See 
also  The  Barque  Chusan,  (1843)  2  Story  (U. 
S.)  455,  5  Fed-  Cajs.  No.  2,717;  The  Coer- 
nine,  (1858)  21  Law  Rep.  343,  5  Fed.  Cas. 
No.  2,944. 

Xatten  of  merely  local  concern.  —  The  im- 
plied power  of  Congress  to  legislate  over 
maritime  law  does  not  exclude  state  legisla- 
tion upon  matters  of  merely  local  concern, 
which  ean  be  much  better  cared  for  under 
sUte  authority,  and  which  have  always  been 
thus  cared  {oxi    nor  does  it  exclude  general 


There  seem  to  be  at  least  three  classes  of 
subjects,  none  of  them  affecting,  however, 
what  is  peculiar  to  the  general  maritime  law. 
or  touching  its  international  or  interstate 
relations,  in  which  state  legislation  is  com- 
petent to  affect  the  rights  of  parties  in  court>% 
of  admiralty,  in  the  absence  of  legislation  bv 
Congress,  viz. :  ( 1 )  in  the  establishment  of 
the  general  rights  of  persons  and  property 
within  the  state  limits;  (2)  in  the  exercise 
of  the  police  power;  (3)  in  certain  local 
regulations  of  a  maritime  nature.  The  City 
of  Norwalk,  (1893)  56  Fed.  Rep.  108,. 
affirmed  The  Transfer  No.  4,  (C.  C.  A.  1894) 
61  Fed.  Rep.  364. 
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6.  State  Statute  Giving  Right  of  Action  fob  Maritime  Toet.  —  A 
state  statute  giving  to  the  next  of  kin  of  a  person  crossing  upon  one  of  its  public 
highways  and  killed  by  a  common  carrier  an  action  for  damages  for  the  injury 
caused  by  the  death  of  such  person,  does  not  interfere  with  the  admiralty  juris- 
diction as  conferred  by  this  provision  and  Acts  of  Congress  passed  thereafter. 

American  Steamboat  Co.  v.  Chase,  (1872)  death  of  a  person  resulting  from  a  maritime 
16  Wall.   (U.  S.)   530.  tort,  may  be  administered  by  an  admiralty 

court  in  the  absence  of  legislation  by  Con- 

A  state  statute  authorizing  a  recovery  of  gress.  The  City  of  Norwalk,  (1893)  55  Fed. 
pecuniary  damages  "in  behfdf  of  a  widow,  Rep.  98,  afprmed  The  Transfer  No.  4,  (C.  C. 
husband,  children,  or  next  of  kin,"  for  the       A.  1894)  61  Fed.  Rep.  364. 

c.  State  Law  Giving  Lien  fob  Use  of  Wharf.  —  A  state  statute  making 
all  domestic  vessels  subject  to  a  lien  for  the  use  of  a  wharf  does  not  make  a 
lease  of  the  wharf  a  maritime  contract  which  can  be  enforced  in  a  court  of 
admiralty.  By  the  term  ".use  of  a  wharf  "  it  is  evident  that  nothing  more  was 
intended  than  "  wharfage,"  which  distinctly  and  obviously  relates  to  the  naviga- 
tion, business,  or  commerce  of  the  sea,  and  has  always  been  regarded  as  among 
the  usual  and  necessary  port  charges  of  a  vessel.  Wharfage  is  the  use  of  a 
wharf  furnished  in  the  ordinary  course  of  navigation.  A  contract  relating  to 
wharfage,  as  understood  in  the  laws  and  usages  of  maritime  affairs,  is  clearly 
a  maritime  contract.  But  there  is  a  distinct  difference  between  a  claim  for 
"  wharfage  "  and  a  claim  for  "  rent  of  a  wharf." 

The  James  T.  Furber,   (1904)    129  Fed.  Rep.  806. 

d.  State  Law  Giving  Lien  fob  Nonpeefobmance  of  Contbact  of  Cab- 
BiAOE.  —  A  state  statute  giving  a  lien  for  nonperformance  of  any  contract 
for  the  carriage  on  a  vessel  of  passengers  or  property,  and  providing  that 
such  liens  shall  be  enforceable  by  suits  m  rem,  was  held  to  be  enforceable  in  a 
suit  in  admiralty. 

The  Energia,   (1903)    124  Fed.  Rep.  842. 

8.  Lieni  for  Kepairs  and  Supplies  —  a.  Repaibs  ob  Supplies  in  Fobbign 
Pobt.  —  For  necessary  repairs  or  supplies  furnished  to  a  vessel  in  a  foreign 
port,  a  lien  is  given  by  the  general  maritime  law,  following  the  civil  law,  and 
may  be  enforced  in  admiralty. 

the  General  Smith,   (1819)    4  Wheat.   (U.  (1856)    19  How.  (U.  S.)  22;  The  Grapeshot* 

S.)    438;   The  St.  Jago  de  Cuba,    (1824)    9  (1869)  9  V^all.  (U.S.)  129;  The  Lulu,  ( 1869) 

Wheat.  (U.  S.)  409;  The  Ship  Virgin,(1834)  10  Wall.  (U.  S.)   192;  The  Kalarama,  (1869) 

8    Pet.     (U.   S.)     550;    Thomas    v.   Osborn,  10  Wall.   (U.  S.)  204. 

b.  Repaibs  ob  Supplies  in  Home  Pobt.  —  For  repairs  or  supplies  in  the 
home  port  of  a  vessel,  no  lien  exists,  nor  can  be  enforced  in  admiralty  under  the 
general  law,  independently  of  local  statute. 

The  Lottawanna,    (1874)    21   Wall.    (U.S.)    558;  The  Edith,    (1876)    94  U.  S.  618. 

c.  State  Statute  Giving  Lien  fob  Repaibs  and  Supplies  in  Home 

Pobt.  —  Whenever  the  statute  of  a  state  gives  a  lien,  to  be  enforced  by  process 

in  rem  against  a  vessel,  for  repairs  or  supplies  in  her  home  port,  this  lien, 

being  similar  to  the  lien  arising  in  a  foreign  port  under  the  general  law,  is  in 
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the  nature  of  a  maritime  lien,  and  therefore  may  be  enforced  in  admiralty  in  the 
courts  of  the  United  States. 


The  Robert  W.  Parsons,  (1903)  191  U.  S. 
24;  The  Steamer  8t.  Lawrence,  (1861)  1 
Black  (U.  S.)  622;  The  Lottawanna,  (1874) 
21  Wall.  (U.  S.)  558. 

A  lien  upon  a  yesael,  giveii  by  the  local  law, 
for  repairs  in  her  home  port»  can  be  enforced 
hy  suit  in  rem  in  admiralty.  Peyroux  v, 
Howard,  (1833)  7  Pet.  (U.  S.)  324. 

State  legialatiires  have  no  authority  to  cre- 
ate a  maritime  lieOy  nor  can  they  confer  any 
jurisdiction  upon  a  state  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem 
as  practiced  in  an  admiralty  court.  But  a 
maritime  lien  does  not  arise  on  a  contract  to 
build  a  ship  or  in  a  contract  to  furnish  ma- 
terials for  that  purpose;  and  in  respect  to 
such  contracts  it  is  competent  for  the  states 
to  create  such  liens  as  their  legislatures  may 
deem  just  and  expedimt,  not  amounting  to 
a  refutation  of  commerce,  and  to  enact  rea- 
sonable rules  and  regulations  prescribing  the 
mode  of  their  enforcement,  if  not  inconsistent 
with  the  exclusive  jurisdiction  of  the  admi- 
ralty courto.  Edwards  P.  Elliott,  (1874)  21 
WaU.  (U.  8.)  657. 


A  New  York  statute  which  provided  that 
whenever  a  debt  amounting  to  fifty  dollars  or 
upwards  sball  be  contracted  by  the  master, 
owner,  agent,  or  consignee  of  any  ship  or  ves- 
sel within  that  state,  for  either  of  the  follow- 
ing purposes:  (1)  on  account  of  any  work 
done  or  materials  or  articles  furnished  in 
this  state  for  or  towards  the  building,  re- 
pairing, fitting,  furnishing,  or  equipping  such 
ship  or  vessel;  (2)  for  such  provisions  and 
stores  furnished  within  that  state  as  may  be 
fit  and  proper  for  the  use  of  such  vessel,  at 
any  time  wnen  the  same  were  furnished;  (3) 
on  account  of  the  wharfage,  and  the  expenses 
of  keeping  such  vessd  in  port,  including  the 
expenses  incurred  in  employing  vessels  to 
watch  her;  and  that  such  debt  snail  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel, 
and  furniture,  and  shall  be  preferred  to  all 
others  thereon,  except  mariners'  wages,  was 
held  to  be  constitutional,  as  applied  to  cases 
of  repairs  for  domestic  ships,  that  is,  of  ships 
belonging  to  the  ports  of  that  state.  The 
Barque  Chusan,  (1843)  2  Story  (U.  S.)  466, 
5  Fed.  Cas.  No.  2,717. 


d.  Enfobcement  of  Liens  for  Repaibs  and  Supplies  —  (1)  ^^  Oeneral. 
—  Where  repairs  have  been  made  or  necessaries  have  been  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on 
the  ship  itself  for  his  security;  and  he  may  well  maintain  a  suit  in  rem  in  tl^^ 
admiralty  to  enforce  his  right.  But  in  respect  to  repairs  and  necessaries  in  tlm 
port  or  state  to  whidi  the  ship  belongs,  the  case  is  governed  altogether  by  tho 
municipal  law  of  that  state;  and  no  lien  is  implied  unless  it  is  recognized  by 
that  law. 


The  General  Smith,  (1819)  4  Wheat.  (U. 
8.)  443.  See  also  Peyroux  v.  Howard, 
(1833)  7  Pet.   (U.  S.)  340. 

Such  auits  denied  in  England.  —  "Another 
class  of  cases  in  which  jurisdiction  has  al- 
ways been  exercised  by  the  admiralty  courts 
in  *  thin  country,  but  which  is  denied  in 
Englaild,  are  suits  by  ship  carpenters  and 


materialmen,  for  repairs  and  necessaries 
made  and  furnished  to  ships,  whether  foreign 
or  in  the  port  of  a  state  to  which  they  do  not 
belong,  or  in  the  home  port,  if  the  municipal 
laws  of  the  state  give  a  lien  for  the  work 
and  materials."  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  (1848)  6  How.  (U.  S.) 
390. 


A  OoBtraet  for  tht  Btpalr  «f  a  Canal  Boat  while  lying  in  a  canal  wholly  within  the 
limits  of  a  state  and  connecting  navigable  waters  is  a  maritime  contract. 

The  Robert  W.  Parsons,   (1903)    191  U.S.  ings  in  rem,  is  invalid  in  so  far  as  it  would 

23,  holding  Ihat  a  New  York  statute  giving  give  the  state  courts  jurisdiction  in  rem  of 

a  lien  for  repairs  upon  vessels,  and  providing  such  a  case. 
for  the  enforcement  of  such  lien  by  proceed- 

(2)  Exclusive  Jurisdiction  in  Admiralty  of  Lien  in  Rem.  —  A  lien  given 
by  state  statute  for  repairs  or  supplies  to  a  vessel  in  her  home  port,  in  the 
nature  of  a  maritime  lien,  and  to  be  enforced  by  process  in  the  nature  of 
admiralty  process,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States. 
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6.  State  Statute  Giving  Right  of  Action  fob  Maritime  Tobt.  —  A 
state  statute  giving  to  the  next  of  kin  of  a  person  crossing  upon  one  of  its  public 
highways  and  killed  by  a  common  carrier  an  action  for  damages  for  the  injury 
caused  by  the  death  of  such  person,  does  not  interfere  with  the  admiralty  juris- 
diction as  conferred  by  this  provision  and  Acts  of  Congress  passed  thereafter. 

American  Steamboat  Co.  v.  Chase,  (1872)  death  of  a  person  resulting  from  a  maritime 
16  Wall.  (U.  S.)   530.  tort,  may  be  administered  by  an  admiralty 

court  in  the  absence  of  legislation  by  Con- 

A  state  statute  authorizing  a  recovery  of  gress.  The  City  o¥  Norwalk,  (1893)  55  Fed. 
pectiniary  damages  "in  behsUf  of  a  widow,  Rep.  08,  afprmed  The  Transfer  No.  4,  (C.  C. 
husband,   children,  or  next  of  kin/*  for  the       A.  1894)  61  Fed.  Rep.  364. 

c.  State  Law  Giving  Lisn  fob  Use  of  Whakf.  —  A  state  statuto  making 
all  domestic  vessels  subject  to  a  lien  for  the  use  of  a  wharf  does  not  make  a 
lease  of  the  wharf  a  maritime  contract  which  can  be  enforced  in  a  court  of 
admiralty.  By  the  term  ".use  of  a  wharf  "  it  is  evident  that  nothing  more  was 
intended  than  "  wharfage,"  which  distinctly  and  obviously  relates  to  the  naviga- 
tion, business,  or  commerce  of  the  sea,  and  has  always  been  regarded  as  among 
the  usual  and  necessary  port  charges  of  a  vessel.  Wharfage  is  the  use  of  a 
wharf  furnished  in  the  ordinary  course  of  navigation.  A  contract  relating  to 
wharfage,  as  understood  in  the  laws  and  usages  of  maritime  affairs,  is  clearly 
a  maritime  contract.  But  there  is  a  distinct  difference  between  a  claim  for 
"  wharfage  "  and  a  daim  for  "  rent  of  a  wharf." 

The  James  T.  Furber,   (1904)    129  Fed.  Rep.  806. 

d.  State  Law  Giving  Lien  fob  Nonpeefoemance  of  Contract  of  Cab- 
BiAGE.  —  A  state  statute  giving  a  lien  for  nonperformance  of  any  contract 
for  the  carriage  on  a  vessel  of  passengers  or  property,  and  providing  that 
such  liens  shall  be  enforceable  by  suits  m  rem,  was  held  to  be  enforceable  in  a 
suit  in  admiralty. 

The  Energia,   (1903)   124  Fed.  Rep.  842. 

8.  Liens  for  Kepairi  and  Suppliei  —  a.  Repaibs  ob  Supplies  in  Foreign 
Port.  —  For  necessary  repairs  or  supplies  furnished  to  a  vessel  in  a  foreign 
port,  a  lien  is  given  by  the  general  maritime  law,  following  the  civil  law,  and 
may  be  enforced  in  admiralty. 

The  General  Smith,   (1819)   4  Wheat.   (U.  (1856)   19  How.   (U.  S.)  22;  The  Grapeshot, 

S.)    438;    The  St.   Jago  de  Cuba,    (1824)    9  (1869)  9  Wall.  (U.S.)  129;  The  Lulu,  (1869) 

Wheat.  (U.  S.)  409;  The  Ship  Virgin,(1834)  10  Wall.  (U.  S.)   192;  The  Kalarama,  (1869) 

8    Pet.     (U.    S.)     650;    Thomas    v.   Osbom,  10  Wall.   (U.  S.)  204. 

_^  *  ^.^  — _ 

6.  Repairs  ob  Supplies  in  Home  Port.  —  For  repairs  or  supplies  in  the 
home  port  of  a  vessel,  no  lien  exists,  nor  can  be  enforced  in  admiralty  under  the 
general  law,  independently  of  local  statute. 

The  Lottawanna,    (1874)    21   Wall.    (U.S.)    558;  The  Edith,    (1876)    94  U.  S.  518. 

c.  State  Statute  Giving  Lien  fob  Repairs  and  Supplies  in  Home 

Port.  —  Whenever  the  statute  of  a  state  gives  a  lien,  to  be  enforced  by  process 

in  rem  against  a  vessel,  for  repairs  or  supplies  in  her  home  port,  this  lien, 

being  similar  to  the  lien  arising  in  a  foreign  port  under  the  general  law,  is  in 
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the  nature  of  a  maritime  lien^  and  therefore  may  be  enforced  in  admiralty  in  the 
courts  of  the  United  States. 


The  Robert  W.  Parsons,  (1903)  191  U.  S. 
24;  The  Steamer  St  Lawrence^  (1861)  1 
Black  (U.  S.)  522;  The  Lottawanna,  (1874) 
21  Wall.  (U.  S.)  658. 

A  fien  upon  a  yesael,  giveii  by  the  local  law, 
for  repairs  in  her  home  port»  can  be  enforced 
by  suit  in  rem  in  admiralty.  Peyroux  v. 
Howard,  (1833)  7  Pet.  (U.  S.)  324. 

State  legialatiires  haTO  no  authority  to  cre- 
ate a  maritime  lien,  nor  can  they  confer  any 
jurisdiction  upon  a  state  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem 
as  practiced  in  an  admiralty  court  But  a 
maritime  lien  does  not  arise  on  a  contract  to 
build  a  ship  or  in  a  contract  to  furnish  ma- 
terials for  that  purpose;  and  in  respect  to 
such  contracts  it  is  competent  for  the  states 
to  create  such  liens  as  their  legislatures  may 
deem  just  and  expedient,  not  amounting  to 
a  refutation  of  commerce,  and  to  enact  rea- 
sonable rules  and  regulations  prescribing  the 
mode  of  their  enforcement,  if  not  inconsistent 
with  the  exclusive  jurisdiction  of  the  admi- 
ralty courts.  Edwards  v.  Elliott^  (1874)  21 
Wall.  (U.  S.)  667. 


A  New  York  statute  which  provided  that 
whenever  a  debt  amounting  to  fifty  dollars  or 
upwards  s^all  be  contracted  hy  the  master, 
owner,  agent,  or  consignee  of  any  ship  or  ves- 
sel within  that  state,  for  either  of  the  follow- 
ing purposes:  (1)  on  account  of  any  work 
done  or  materials  or  articles  furnished  in 
this  state  for  or  towards  the  building,  re- 
pairing, fitting,  furnishing,  or  equipping  such 
ship  or  vessel;  (2)  for  such  provisions  and 
stores  furnished  within  that  state  as  may  be 
fit  and  proper  for  the  use  of  such  vessel,  at 
any  time  wnen  the  same  were  furnished;  (3) 
on  account  of  the  wharfage,  and  the  expenses 
of  keeping  such  vessd  in  port,  including  the 
expenses  incurred  in  employing  vessels  to 
watch  her;  and  that  such  debt  shall  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel, 
and  furniture,  and  shall  be  preferred  to  all 
others  thereon,  except  mariners'  wages,  was 
held  to  be  constitutional,  as  applied  to  cases 
of  repairs  for  domestic  ships,  that  is,  of  ships 
belonging  to  the  ports  of  that  state.  The 
Barque  Chusan,  (1843)  2  Story  (U.  S.)  455, 
5  Fed.  Cas.  No.  2,717. 


d,  Enfobgement  of  Liens  fob  Repaibs  and  Supplies  —  (1)  In  Oeneral. 
—  Where  repairs  have  been  made  or  necessaries  have  been  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on 
the  ship  itself  for  his  security;  and  he  may  well  maintain  a  suit  in  rem  in  tbo 
admiralty  to  enforce  his  right.  But  in  respect  to  repairs  and  necessaries  in  tho 
port  or  state  to  whidi  the  ship  belongs,  the  case  is  governed  altogether  by  the 
municipal  law  of  that  state ;  and  no  lien  is  implied  unless  it  is  recognized  by 
that  law. 


The  General  Smith,  (1819)  4  Wheat.  (U. 
S.)  443.  See  also  Peyroux  r.  Howard, 
(1833)  7  Pet.   (U.  S.)   340. 

Such  auits  denied  in  England.  —  "Another 
class  of  cases  in  which  jurisdiction  has  al- 
ways heen  exercised  by  the  admiralty  courts 
in  this  country,  but  which  is  denied  in 
Englaild,  are  suits  by  ship  carpenters  and 


materialmen,  for  repairs  and  necessaries 
made  and  furnished  to  ships,  whether  foreign 
or  in  the  port  of  a  state  to  which  they  do  not 
belong,  or  in  the  home  port,  if  the  municipal 
laws  of  the  state  give  a  lien  for  the  work 
and  materials."  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  (1848)  6  How.  (U.  S.) 
390. 


A  Oontraet  for  tha  Bepalr  of  a  Canal  Boat  while  lying  in  a  canal  wholly  within  the 
limits  of  a  state  and  connecting  navigable  waters  is  a  maritime  contract. 

The  Robert  W.  Parsons,   (1903)    191  U.S.  ings  in  rem,  is  invalid  in  so  far  as  it  would 

23,  holding  Ihat  a  New  York  statute  giving  give  the  state  courts  jurisdiction  in  rem  of 

a  lien  for  repairs  upon -vessels,  and  providing  such  a  case. 
for  the  enforcement  of  such  lien  by  proceed- 

(2)  Exclusive  Jurisdiction  in  Admiralty  of  Lien  in  Rem.  —  A  lien  given 
by  state  statute  for  repairs  or  supplies  to  a  vessel  in  her  home  port,  in  the 
nature  of  a  maritime  lien,  and  to  be  enforced  by  process  in  the  nature  of 
admiralty  process,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States. 
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6.  State  Statute  Giving  Right  of  Action  fob  Maritime  Toet.  —  A 
state  statute  giving  to  the  next  of  kin  of  a  person  crossing  upon  one  of  its  public 
highways  and  killed  by  a  common  carrier  an  action  for  damages  for  the  injury 
caused  by  the  death  of  such  person,  does  not  interfere  with  the  admiralty  juris- 
diction as  conferred  by  this  provision  and  Acts  of  Congress  passed  thereafter. 

American  Steamboat  Co.  v.  Chase,  (1872)  death  of  a  person  resulting  from  a  maritime 
16  Wall.  (U.  S.)   530.  tort,  may  he  administered  by  an  admiralty 

court  in  the  absence  of  legislation  by  Con- 

A  state  statute  authorizing  a  recovery  of  gress.  The  City  o¥  Norwalk,  (1893)  55  Fed. 
pecuniary  damages  'Mn  behsUf  of  a  widow,  Rep.  08,  ojfprmed  The  Transfer  No.  4,  (C.  C. 
husband,   children,  or  next  of  kin,"  for  the      A.  1894)  61  Fed.  Rep.  364. 

c.  State  Law  Giving  Iaen  fob  Use  of  Whabf.  —  A  state  statute  making 
all  domestic  vessels  subject  to  a  lien  for  the  use  of  a  wharf  does  not  make  a 
lease  of  the  wharf  a  maritime  contract  which  can  be  enforced  in  a  court  of 
admiralty.  By  the  term  ".use  of  a  wharf  "  it  is  evident  that  nothing  more  was 
intended  than  "  wharfage,"  which  distinctly  and  obviously  relates  to  the  naviga- 
tion, business,  or  commerce  of  the  sea,  and  has  always  been  regarded  as  among 
the  usual  and  necessary  port  charges  of  a  vessel.  Wharfage  is  the  use  of  a 
wharf  furnished  in  the  ordinary  course  of  navigation.  A  contract  relating  to 
wharfage,  as  understood  in  the  laws  and  usages  of  maritime  affairs,  is  clearly 
a  maritime  contracts  But  there  is  a  distinct  difference  between  a  claim  for 
"  wharfage  "  and  a  claim  for  "  rent  of  a  wharf." 

The  James  T.  Furber,   (1904)    129  Fed.  Rep.  806. 

d.  State  Law  Giving  Lien  fob  Nonpebfobmance  of  Contbaot  of  Cab- 
BiAGB.  —  A  state  statute  giving  a  lien  for  nonperformance  of  any  contract 
for  the  carriage  on  a  vessel  of  passengers  or  property,  and  providing  that 
such  liens  shall  be  enforceable  by  suits  in  rem,  was  held  to  be  enforceable  in  a 
suit  in  admiralty. 

The  Energia,   (1903)    124  Fed.  Rep.  842. 

8.  Lieni  for  Kepairi  and  Supplies  —  a.  Repaibs  ob  Supplies  ii9  Fobeign 
Port.  —  For  necessary  repairs  or  supplies  furnished  to  a  vessel  in  a  foreign 
port,  a  lion  is  given  by  the  general  maritime  law,  following  the  civil  law,  and 
may  be  enforced  in  admiralty. 

the  General  Smith,   (1819)   4  Wheat.   (U.  (1856)   19  How.  (U.  S.)  22;  The  Grapeshot* 

S.)    438;   The  St.   Jago  de  Cuba,    (1824)    9  (1869)  9  Wall.  (U.S.)  129;  The  Lulu,  (1869) 

Wheat.  (U.  S.)  409;  The  Ship  Virgin,(1834)  10  Wall.  (U.  S.)   192;  The  Kalarama,  (1869) 

8    Pet.     (U.    S.)     650;    Thomas    v,   Osborn,  10  Wall.  (U.  S.)  204. 

6.  Repaibs  ob  Supplies  in  Home  Pobt.  —  For  repairs  or  supplies  in  the 
home  port  of  a  vessel,  no  lien  exists,  nor  can  be  enforced  in  admiralty  under  the 
general  law,  independently  of  local  statute. 

The  Lottawanna,    (1874)    21  Wall.    (U.S.)    558;  The  Edith,    (1876)    94  U.  8.  518. 

c.  State  Statute  Giving  Lien  fob  Repaibs  and  Supplies  in  Home 

PoBT.  —  Whenever  the  statute  of  a  state  gives  a  lien,  to  be  enforced  by  process 

in  rem  against  a  vessel,  for  repairs  or  supplies  in  her  home  port,  this  lien, 

being  similar  to  the  lien  arising  in  a  foreign  port  under  the  general  law,  is  in 
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the  nature  of  a  maritime  lien,  and  therefore  may  be  enforced  in  admiralty  in  the 
courts  of  the  United  States. 


The  Robert  VV.  Parsons,  (1903)  191  U.  S. 
24;  The  Steamer  St  Lawrence,  (1861)  1 
Black  (U.  S.)  522;  The  Lottawanna,  (1874) 
21  Wall.  (U.  S.)  568. 

A  lien  upon  a  TesMl,  given  by  the  local  law, 
for  r^airs  in  her  home  port>  can  be  enforced 
by  suit  in  rem  in  admiralty.  Peyrouz  V, 
Howard,  (1833)  7  Pet  (U.  S.)  324. 

State  legislatures  have  no  authority  to  cre- 
ate a  maritime  lien,  nor  can  they  confer  any 
jurisdiction  upon  a  state  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem 
as  practiced  in  an  admiralty  court  But  a 
maritime  lien  does  not  arise  on  a  contract  to 
build  a  ship  or  in  a  ccmtract  to  furnish  ma- 
terials for  that  purpose;  and  in  respect  to 
such  contracts  it  is  competent  for  the  states 
to  create  such  liens  as  their  legislatures  may 
deem  just  and  expedient,  not  amounting  to 
a  regulation  of  commerce,  and  to  enact  rea- 
sonable rules  and  regulations  prescribing  the 
mode  of  their  enfcHrcement,  if  not  inconsistent 
with  the  exclusive  jurisdiction  of  the  admi- 
ralty courts.  Edwards  v.  Elliott^  (1874)  21 
Wall.  (U.  S.)  667. 


A  New  York  statute  which  provided  that 
whenever  a  debt  amounting  to  fifty  dollars  or 
upwards  8\i&ll  be  contracted  hj  the  master, 
owner,  a^ent,  or  consi^ee  of  any  ship  or  ves- 
sel within  that  state,  for  either  of  the  follow- 
ing purposes:  (1)  on  account  of  any  work 
done  or  materials  or  articles  furnished  in 
this  state  for  or  towards  the  building,  re- 
pairing, fitting,  furnishing,  or  equipping  such 
ship  or  vessel;  (2)  for  such  provisions  and 
stores  furnished  within  that  state  as  may  be 
fit  and  proper  for  the  use  of  such  vessel,  at 
any  time  wiien  the  same  were  furnished ;  ( 3 ) 
on  account  of  the  wharfage,  and  the  expenses 
of  keeping  such  vessel  in  port,  including  the 
expenses  incurred  in  employing  vessels  to 
watch  her;  and  that  such  debt  shall  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel, 
and  furniture,  and  shall  be  preferred  to  all 
others  thereon,  except  mariners'  wages,  was 
held  to  be  constitutional,  as  applied  to  cases 
of  repairs  for  domestic  ships,  that  is,  of  ships 
belonging  to  the  ports  of  that  state.  The 
Barque  Chusan,  (1843)  2  Story  (U.  S.)  465, 
5  Fed.  Caa.  No.  2,717. 


d.  Enfobcembnt  of  Liei^s  for  Bepaibs  and  Supplies  —  (1)  -f^  General. 
—  Where  repairs  have  been  made  or  necessaries  have  been  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on 
the  ship  itself  for  his  security;  and  he  may  well  maintain  a  suit  m  rem  in  tb(^ 
admiralty  to  enforce  his  right.  But  in  respect  to  repairs  and  necessaries  in  tbr^ 
port  or  state  to  which  the  ship  belongs,  the  case  is  governed  altogether  by  the 
mimicipal  law  of  that  state;  and  no  lien  is  implied  unless  it  is  recognized  by 
that  law. 

materialmen,  for  repairs  and  necessaries 
made  and  furnished  to  ships,  whether  foreign 
or  in  the  port  of  a  state  to  which  they  do  not 
belong,  or  in  the  home  port,  if  the  municipal 
laws  of  the  state  give  a  lien  for  the  work 
and  materials."  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  (1848)  6  How.  (U.  S.) 
390. 


The  General  Smith,  (1819)  4  Wheat.  (U. 
8.)  443.  See  also  Peyroux  v.  Howard, 
(1833)  7  Pet.   (U.  S.)   340. 

Such  suits  denied  in  Sni^and.  —  "Another 
class  of  cases  in  which  jurisdiction  has  al- 
ways been  exercised  by  the  admiralty  courts 
in  this  country,  but  which  is  denied  in 
EnglaUd,  are  suits  by  ship  carpenters  and 


A  OoBtrset  for  the  Btpair  of  a  Canal  Boat  while  lying  in  a  canal  wholly  within  the 
limits  of  a  state  and  connecting  navigable  waters  is  a  maritime  contract. 

The  Robert  W.  Parsons,   (1903)    191  U.S.  ings  in  rem,  is  invalid  in  so  far  as  it  would 

23,  holding  that  a  New  York  statute  giving  give  the  state  courts  jurisdiction  in  rem  of 

a  lien  for  repairs  upon  vessels,  and  providing  such  a  case. 
for  the  enforcement  of  such  lien  by  proceed- 

(2)  Exclusive  Jurisdiction  in  Admiralty  of  Lien  in  Rem.  —  A  lien  given 
by  state  statute  for  repairs  or  supplies  to  a  vessel  in  her  home  port,  in  the 
nature  of  a  maritime  lien,  and  to  be  enforced  by  process  in  the  nature  of 
admiralty  process,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States. 
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6.  State  Statute  Giving  Right  of  Action  fob  Maritime  Tokt.  —  A 
state  statute  giving  to  the  next  of  kin  of  a  person  crossing  upon  one  of  its  public 
highways  and  killed  by  a  common  carrier  an  action  for  damages  for  the  injury 
caused  by  the  death  of  such  person,  does  not  interfere  with  the  admiralty  juris- 
diction as  conferred  by  this  provision  and  Acts  of  Congress  passed  thereafter. 

American  Steamboat  Co.  v.  Chase,  (1872)  death  of  a  perscm  resulting  from  a  maritime 
16  Wall.  (U.  S.)  530.  tort,  may  be  administered  by  an  admiralty 

court  in  the  absence  of  legislation  by  Con- 

A  state  statute  authorizing  a  recovery  of  gress.  The  City  oT  Norwalk,  (1893)  55  Fed. 
pecuniary  damages  "in  bdialf  of  a  widow,  Rep.  98,  affirmed  The  Transfer  No.  4,  (C.  C. 
husband,  children,  or  next  of  kin,"  for  the      A.  1894)  61  Fed.  Rep.  364. 

c.  State  Law  Giving  Libn  foe  Use  of  Whabf.  —  A  state  statute  making 
all  domestic  vessels  subject  to  a  lien  for  the  use  of  a  wharf  does  not  make  a 
lease  of  the  wharf  a  maritime  contract  which  can  be  enforced  in  a  court  of 
admiralty.  By  the  term  "use  of  a  wharf  "  it  is  evident  that  nothing  more  was 
intended  than  "  wharfage,"  which  distinctly  and  obviously  relates  to  the  naviga- 
tion, business,  or  commerce  of  the  sea,  and  has  always  been  regarded  as  among 
the  usual  and  necessary  port  charges  of  a  vessel.  Wharfage  is  the  use  of  a 
wharf  furnished  in  the  ordinary  course  of  navigation.  A  contract  relating  to 
wharfage,  as  understood  in  the  laws  and  usages  of  maritime  aflFairs,  is  clearly 
a  maritime  contract.  But  there  is  a  distinct  difference  between  a  claim  for 
"  wharfage  "  and  a  daim  for  "  rent  of  a  wharf." 

The  James  T.  Furber,   (1904)    129  Fed.  Rep.  806. 

d.  State  Law  Giving  Lien  fob  Nonpbbfoemance  of  Contract  of  Car- 
BiAOB.  —  A  state  statute  giving  a  lien  for  nonperformance  of  any  contract 
for  the  carriage  on  a  vessel  of  passengers  or  property,  and  providing  that 
such  liens  shall  be  enforceable  by  suits  m  rem,  was  held  to  be  enforceable  in  a 
suit  in  admiralty. 

The  Energia,   (1903)   124  Fed.  Rep.  842. 

8.  Liens  for  Repairs  and  Supplies  —  a.  Repairs  or  Supplies  in  Foreign 
Port.  —  For  necessary  repairs  or  supplies  furnished  to  a  vessel  in  a  foreign 
port,  a  lien  is  given  by  the  general  maritime  law,  following  the  civil  law,  and 
may  be  enforced  in  admiralty. 

The  Geneml  Smith,   (1819)   4  Wheat.   (U.  (1856)   19  How.  (U.  S.)  22;  The  Grapeshot, 

S.)    438;   The  St.  Jago  de  Cuba,    (1824)    9  (1869)  9  Wall.  (U.S.)  129;  The  Lulu,  (1869) 

Wheat.  (U.  S.)  409;  The  Ship  Virgin, (1834)  10  Wall.  (U.  S.)   192;  The  Kalarama,  (1869) 

8    Pet.     (U.   S.)     550;   Thomas    V.   Oabom,  10  WaH.  (U.  S.)  204. 

6.  Repairs  or  Supplies  in  Home  Port.  —  For  repairs  or  supplies  in  the 
home  port  of  a  vessel,  no  lien  exists,  nor  can  be  enforced  in  admiralty  under  the 
general  law,  independently  of  local  statute. 

The  Lottawanna,    (1874)    21  Wall.    (U.S.)   558;  The  Edith,   (1876)    94  U.  S.  518. 

c.  State  Statute  Giving  Lien  for  Repairs  and  Supplies  in  Home 

Port.  —  Whenever  the  statute  of  a  state  gives  a  lien,  to  be  enforced  by  process 

in  rem  against  a  vessel,  for  repairs  or  supplies  in  her  home  port,  this  lien, 

being  similar  to  the  lien  arising  in  a  foreign  port  under  the  general  law,  is  in 
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the  nature  of  a  maritime  lien,  and  therefore  may  be  enforced  in  admiralty  in  the 
courts  of  the  United  States. 


The  Robert  W.  Parsons,  (1903)  191  U.  S. 
24;  The  Steamer  St  Lawrence,  (1861)  1 
Black  (U.  S.)  522;  The  Lottawanna,  (1874) 
21  Wall.  (U.  S.)  558. 

A  lien  upon  a  Tessel,  given  by  the  local  law, 
for  repairs  in  her  home  port>  can  be  enforced 
^  suit  in  rem  in  admiralty.  Peyrouz  v, 
Howard,  (1833)  7  Pet  (U.  S.)  324. 

State  lesielatures  have  no  authority  to  cre- 
ate a  maritime  lien,  nor  can  they  confer  any 
jurisdiction  upon  a  state  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem 
as  practiced  in  an  admiralty  court  But  a 
maritime  lien  does  not  arise  on  a  contract  to 
build  a  ship  or  in  a  ccmtract  to  furnish  ma- 
terials for  that  purpose;  and  in  respect  to 
such  contracts  it  is  competent  for  the  states 
to  create  such  liens  as  their  legislatures  may 
deem  just  and  expedient,  not  amounting  to 
a  regulation  of  commerce,  and  to  enact  rea- 
sonable rules  and  regulations  prescribing  the 
mode  of  their  enforcement,  if  not  inconsistent 
with  the  exclusive  jurisdiction  of  the  admi- 
ralty courts.  Edwards  v.  £lliott»  (1874)  21 
Wall.  (U.  S.)  557. 


A  New  York  statute  which  provided  that 
whenever  a  debt  amounting  to  fifty  dollars  or 
upwards  b\ib\\  be  contracted  by  the  master, 
o^-ner,  a^ent,  or  consi^ee  of  any  ship  or  ves- 
sel within  that  state,  for  either  of  the  follow- 
ing purposes:  (1)  on  account  of  any  work 
done  or  materials  or  articles  furnished  in 
this  state  for  or  towards  the  building,  re- 
pairing, fitting,  furnishing,  or  equipping  such 
ship  or  vessel;  (2)  for  such  provisions  and 
stores  furnished  within  that  state  as  may  be 
fit  and  proper  for  the  use  of  such  vessel,  at 
any  time  when  the  same  were  furnished ;  ( 3 ) 
on  account  of  the  wharfage,  and  the  expenses 
of  keeping  such  vessel  in  port,  including  the 
expenses  incurred  in  employing  vessels  to 
watch  her;  and  that  such  debt  shall  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel, 
and  furniture,  and  shall  be  preferred  to  all 
others  thereon,  except  mariners'  wages,  was 
held  to  be  constitutional,  as  applied  to  cases 
of  repairs  for  domestic  ships,  that  is,  of  ships 
belonging  to  the  ports  of  that  state.  The 
Barque  Chusan,  (1843)  2  Story  (U.  S.)  455, 
5  Fed.  Caa.  No.  2,717. 


d.  Enfobcembnt  of  Li£Ns  for  Refaibs  and  Supplies  —  (1)  -f^  General. 
—  Where  repairs  have  been  made  or  necessaries  have  been  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on 
the  ship  itself  for  his  security;  and  he  may  well  maintain  a  suit  in  rem  in  iho 
admiralty  to  enforce  his  right.  But  in  respect  to  repairs  and  necessaries  in  tlio 
port  or  state  to  which  the  ship  belongs,  the  case  is  governed  altogether  by  the 
municipal  law  of  that  state;  and  no  lien  is  implied  unless  it  is  recognized  by 
that  law. 

materialmen,  for  repairs  and  necessaries 
made  and  furnished  to  ships,  whether  foreign 
or  in  the  port  of  a  state  to  which  they  do  not 
belong,  or  in  the  home  port,  if  the  municipal 
laws  of  the  state  give  a  lien  for  the  work 
and  materials."  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  (1848)  6  How.  (U.  S.) 
390. 


The  General  Smith,  (1819)  4  Wheat.  (U. 
8.)  443.  See  also  Peyroux  v,  Howard, 
(1833)  7  Pet.  (U.  S.)   340. 

Sadi  suits  denied  in  Sni^and.  —  "Another 
class  of  cases  in  which  jurisdiction  has  al- 
ways heen  exercised  hy  the  admiralty  courts 
in  *  this  country,  but  which  is  denied  in 
Ebiglaild,  are  suits  by  ship  carpenters  and 


A  OoBtraet  for  the  Bapair  of  a  Canal  Boat  while  lying  in  a  canal  wholly  within  the 
limits  of  a  state  and  connecting  navigable  waters  is  a  maritime  contract. 

The  Robert  W.  Parsons,   (1903)    191  U.S.  ings  in  renij  is  invalid  in  so  far  as  it  would 

23,  holding  that  a  New  York  statute  giving  give  the  state  courts  jurisdiction  in  rem  of 

a  lien  for  repairs  upon  vessels,  and  providing  such  a  case. 
for  the  enforcement  of  such  lien  by  proceed- 

(2)  Excliisive  Jurisdiction  in  Admiralty  of  Lien  in  Rem.  —  A  lien  given 
by  state  statute  for  repairs  or  supplies  to  a  vessel  in  her  home  port,  in  the 
nature  of  a  maritime  lien,  and  to  be  enforced  by  process  in  the  nature  of 
admiralty  process,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States. 
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6.  State  Statute  Giving  Right  of  Action  foe  Maritime  Tokt.  —  A 
state  statute  giving  to  the  next  of  kin  of  a  person  crossing  upon  one  of  its  public 
highways  and  killed  by  a  common  carrier  an  action  for  damages  for  the  injury 
caused  by  the  death  of  such  person,  does  not  interfere  with  the  admiralty  juris- 
diction as  conferred  by  this  provision  and  Acts  of  Congress  passed  thereafter. 

American  Steamboat  Co.  v.  Chase,  (1872)  death  of  a  person  resulting  from  a  maritime 
16  Wall.  (U.  S.)  530.  tort,  may  be  administered  by  an  admiralty 

court  in  the  absence  of  legislation  by  Con- 

A  state  statute  authorizing  a  recovery  of  gress.  The  City  oT  Norwalk,  (1893)  55  Fed. 
pecuniary  damages  *'  in  behsdf  of  a  widow,  Rep.  98,  affirmed  The  Transfer  No.  4,  ( C.  C. 
husband,  children,  or  next  of  kin,"  for  the      A.  1894)  61  Fed.  Rep.  364. 

c.  State  Law  Giving  Lien  foe  Use  of  Whabf.  —  A  state  statute  making 
all  domestic  vessels  subject  to  a  lien  for  the  use  of  a  wharf  does  not  make  a 
lease  of  the  wharf  a  maritime  contract  which  can  be  enforced  in  a  court  of 
admiralty.  By  the  term  "  use  of  a  wharf  "  it  is  evident  that  nothing  more  was 
intended  than  "  wharfage,"  which  distinctly  and  obviously  relates  to  the  naviga- 
tion, business,  or  commerce  of  the  sea,  and  has  always  been  regarded  as  among 
the  usual  and  necessary  port  charges  of  a  vessel.  Wharfage  is  the  use  of  a 
wharf  furnished  in  the  ordinary  course  of  navigation.  A  contract  relating  to 
wharfage,  as  understood  in  the  laws  and  usages  of  maritime  aflFairs,  is  clearly 
a  maritime  contract.  But  there  is  a  distinct  difference  between  a  claim  for 
"  wharfage  "  and  a  daim  for  "  rent  of  a  wharf." 

The  James  T.  Furber,   (1904)    129  Fed.  Rep.  808. 

(f.  State  Law  Giving  Lien  foe  Nonpebfoemance  of  Contract  of  Car- 
riage. —  A  state  statute  giving  a  lien  for  nonperformance  of  any  contract 
for  the  carriage  on  a  vessel  of  passengers  or  property,  and  providing  that 
such  liens  shall  be  enforceable  by  suits  m  rem,  was  held  to  be  enforceable  in  a 
suit  in  admiralty. 

The  Energia,  (1903)    124  Fed.  Rep.  842. 

8.  Liens  for  Repairs  and  Supplies  —  a.  Repairs  or  Supplies  in  Foreign 
Port.  —  For  necessary  repairs  or  supplies  furnished  to  a  vessel  in  a  foreign 
port,  a  lien  is  given  by  the  general  maritime  law,  following  the  civil  law,  and 
may  be  enforced  in  admiralty. 

the  General  Smith,   (1819)   4  Wheat.   (U.  (1856)   19  How.  (U.  S.)  22;  The  Grapeshot, 

S.)    438;    The  St.  Jago  de  Cuba,    (1824)    9  (1869)  9  WaU.  (U.S.)  129;  The  Lulu,  ( 1869) 

Wheal.  (U.  S.)  409;  The  Ship  Virgin,(1834)  10  Wall.  (U.  S.)   192;  The  Kalarama,  (1869) 

8    Pet.     (U.   S.)     550;   Thomas    v,   Oaborn,  10  Wall.  (U.  S.)  204. 

•         ^^^  ^^  ^^ 

6.  Repairs  or  Supplies  in  Home  Port.  —  For  repairs  or  supplies  in  the 
home  port  of  a  vessel,  no  lien  exists,  nor  can  be  enforced  in  admiralty  under  the 
general  law,  independently  of  local  statute. 

The  Lottawanna,    (1874)    21  Wall.    (U.S.)    558;  The  Edith,   (1876)    94  U.  S.  618. 

c.  State  Statute  Giving  Lien  for  Repairs  and  Supplies  in  Home 

Port.  —  Whenever  the  statute  of  a  state  gives  a  lien,  to  be  enforced  by  process 

in  rem  against  a  vessel,  for  repairs  or  supplies  in  her  home  port,  this  lien, 

being  similar  to  the  lien  arising  in  a  foreign  port  under  the  general  law,  is  in 
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the  nature  of  a  maritiine  lien,  and  therefore  may  be  enforced  in  admiralty  in  the 
oourts  of  the  United  States. 


The  Robert  VV.  Parsons,  (1903)  191  U.  S. 
24;  The  Steamer  St.  Lawrence,  (1861)  1 
Black  (U.  S.)  622;  The  LoUawanna,  (1874) 
21  Wall.  (U.  S.)  558. 

A  lien  apon  a  ▼easel,  given  by  the  local  law, 
for  repairs  in  her  home  port,  can  be  enforced 
by  suit  in  rem,  in  admiralty.  Peyroux  t/. 
Howard,  (1833)  7  Pet  (U.  S.)  324. 

State  lesialatiires  have  no  authority  to  cre- 
ate a  maritime  lien,  nor  can  they  confer  any 
jurisdiction  upon  a  state  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem 
as  practiced  in  an  admiralty  court.  But  a 
maritime  lien  does  not  arise  on  a  contract  to 
build  a  ship  or  in  a  contract  to  furnish  ma- 
terials for  that  purpose;  and  in  respect  to 
such  contracts  it  is  competent  for  the  states 
to  create  such  liens  as  their  legislatures  may 
deem  just  and  expedient,  not  amounting  to 
a  regulation  of  commerce,  and  to  enact  rea- 
sonable rules  and  regulations  prescribing  the 
mode  of  their  enforcement,  if  not  inconsistent 
with  the  exclusive  jurisdiction  of  the  admi- 
ralty courts.  Edwards  v,  Elliott,  (1874)  21 
WaU.  (U.  8.)  557.      . 


A  New  York  statute  which  provided  that 
whenever  a  debt  amounting  to  fifty  dollars  or 
upwards  a\ia\l  be  contracted  hy  the  master, 
owner,  agent,  or  consignee  of  any  ship  or  ves- 
sel within  that  state,  lor  cither  of  the  follow- 
ing purposes:  (1)  on  account  of  any  work 
done  or  materials  or  articles  furnished  in 
this  state  for  or  towards  the  building,  re- 
pairing, fitting,  furnishing,  or  equipping  such 
ship  or  vessel;  (2)  for  such  provisions  and 
stores  furnished  within  that  state  as  may  be 
fit  and  proper  for  the  use  of  such  vessel,  at 
any  time  wnen  the  same  were  furnished;  (3) 
on  account  of  the  wharfage,  and  the  expenses 
of  keeping  such  vessel  in  port,  including  the 
expenses  incurred  in  employing  vessels  to 
watch  her;  and  that  such  debt  shall  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel, 
and  furniture,  and  shall  be  preferred  to  all 
others  thereon,  except  mariners'  wages,  was 
held  to  be  constitutional,  as  applied  to  cases 
of  repairs  for  domestic  ships,  that  is,  of  ships 
belonging  to  the  ports  of  that  state.  The 
Barque  Chusan,  (1843)  2  Story  (U.  S.)  455, 
5  Fed.  Caa.  No.  2,717. 


d.  Enfoecbment  op  Liei^s  fob  Refaibs  and  Supplies  —  (1)  -?^^  General. 
—  Where  repairs  have  been  made  or  necessaries  have  been  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on 
the  ship  itself  for  his  security;  and  he  may  well  maintain  a  suit  in  rem  in  tl>(^ 
admiralty  to  enforce  his  right.  But  in  respect  to  repairs  and  necessaries  in  tlm 
port  or  state  to  which  the  ship  belongs,  the  case  is  governed  altogether  by  the 
municipal  law  of  that  state;  and  no  lien  is  implied  unless  it  is  recognized  by 
that  law. 

materialmen,  for  repairs  and  necessaries 
made  and  furnished  to  ships,  whether  foreign 
or  in  the  port  of  a  state  to  which  they  do  not 
belong,  or  in  the  home  port,  if  the  municipal 
laws  of  the  state  give  a  lien  for  the  work 
and  materials."  New  Jersey  Steam  Nav.  Co. 
t\  Merchants'  Bank,  (1848)  6  How.  (U.  S.) 
390. 


The  General  Smith,  (1819)  4  Wheat.  (U. 
8.)  443.  See  also  Peyroux  v,  Howard, 
(1833)  7  Pet.  (U.  S.)  340. 

Such  auita  denied  in  Bni^and.  —  "  Another 
class  of  cases  in  which  jurisdiction  has  al' 
ways  been  exercised  by  the  admiralty  courts 
in '  this  country,  but  which  is  denied  in 
Englaild,  are  suits  by  ship  carpenters  and 


A  OoBtraet  far  the  Bepair  of  a  Canal  Boat  while  lying  in  a  canal  wholly  within  the 
limits  of  a  state  and  connecting  navigable  waters  is  a  maritime  contract. 

The  Robert  W.  Parsons,   (1903)    191  U.S.  ings  in  rem,  is  invalid  in  so  far  as  it  would 

23.  holding  Ihat  a  New  York  statute  giving  give  the  state  courts  jurisdiction  in  rem  of 

a  lien  for  repairs  upon  vessels,  and  providing  such  a  case. 
for  the  enforcement  of  such  lien  by  proceed- 

(2)  Exclusive  Jurisdiction  in  Admiralty  of  Lien  in  Rem.  —  A  lien  given 
by  state  statute  for  repairs  or  supplies  to  a  vessel  in  her  home  port,  in  the 
nature  of  a  maritime  lien,  and  to  be  enforced  by  process  in  the  nature  of 
admiralty  process,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States. 
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Johnson  t\  Chicago,  etc.,  Elevator  Co., 
(1886)  119  U.  S.  388;  The  Lottawanna, 
(1874)  21  Wall.  (U.  S.)  568;  American 
Steamboat  Co.  1?;  Chase,  (1872)  16  Wall.  (U. 
S.)  530;  The  Belfast,  (1868)  7  Wall.  (U.S.) 
624;  The  Moses  Taylor,  (1866)  4  Wall.  (U. 
S.)  411;  The  Hine  t?.  Trevor,  (1866)  4  Wall. 
(U.  S.)  555;  Huraey  i?.  Hassam,  (1871)  45 
Miss.  133. 

A  lien  upon  a  ship  for  repairs  or  sapplies, 
whether  created  by  the  general  maritime  law 
of  the  United  States  or  by  a  local  statute, 
is  a  ju9  in  re,  a  right  of  the  property  in  the 
vessel,  and  a  maritime  lien,  to  secure  the 
performance  of  a  maritime  contract,  and 
therefore  may  be  enforced  by  admiralty 
process  in  rem  in  the  District  Courts  of  the 
United  States.  When  the  lien  is  created  by 
the  general  maritime  law,  for  repairs  or  sup- 
plies in  a  foreign  port,  the  admiralty  juris- 
diction in  rem  of  the  courts  of  the  United 
States  is  exclusive  of  similar  jurisdiction  of 


the  courts  of  the  state.  The  contract  and 
the  lien  for  repairs  or  supplies  in  a  home 
port,  under  a  local  statute,  are  equally  Mari- 
time, and  equally  within  the  maritime  juris- 
diction, and  that  jurisdiction  is  equally  ex- 
clusive.    The  Glide,  (1897)   167  U.  S.  606. 

Where  state  laws  create  liens  upon  the 
boat  not  strictly  maritime  and  within  the 
admiralty  —  such,  for  example,  as  a  lien  upon 
the  boat  for  supplies  in  her  home  port~- 
the  federal  admiralty  will  recognize  and  en- 
force them,  and  no  state  court  can  be  clothed 
with  power  to  enforce  such  liens  by  proceed- 
ings in  rem.  Thus,  the  state  courts  are  not 
only  impotent  to  enforce  general  maritime 
liens,  but  they  are  equally  inadequate  to  the 
duty  of  enforcing,  by  proceedings  in  rem, 
liens  created  upon  the  vessel  by  the  legisla- 
tive power  under  which  they  sit  to  adminis- 
ter justice.  U.  S.  V,  Burlington,  etc..  Ferry 
Co.,  (1884)  21  Fed.  Rep.  337. 


(3)  Comanofirlaw  Remedy  of  Attachment  to  Enforce  Lien.  —  Liens  under 
state  statute,  enforceable  in  attachment  in  suits  in  personoum,  may  even  extend 
to  liens  on  vessels  when  the  proceedings  to  enforce  them  do  not  amount  to 
admiralty  proceedings  in  rem^.  There  is  no  more  valid  objection  to  the  attach- 
ment proceeding  to  enforce  the  lien  in  a  suit  in  personomv,  by  holding  the 
vessel  by  mesne  process  to  be  subjected  to  execution  on  the  personal  judgment 
when  recovered,  than  there  is  in  subjecting  her  to  seizure  on  the  execution. 
Both  are  incidents  of  a  common-law  remedy,  which  a  court  of  common  law  is 
competent  to  give. 


Johnson  r.  Chicago,  etc..  Elevator  Co., 
(1886)   119  U.  S.  399. 

''The  distinction  is  sharply  drawn  between 
a  common-law  action  in  peraonam  with  a 
concurrent  attachment  against  the  goods  and 
chattels  of  the  defendant,  subject,  of  course, 
to  any  existing  liens,  and  a  proceeding  in  rem 
against  the  vessel  as  the  debtor  or  '  offending 
thing,'  which  is  the  characteristic  of  a  suit 
in  admiralty.  The  same  distinction  is  care- 
fully preserved  in  the  general  admiralty 
rules  prescribed  by  this  court,  rule  second 
declaring  that  in  suits  in  personam  the  mesne 
process  may  be  '  by  a  warrant  of  arrest  of 
the  person  of  the  defendant,  with  a  clause 
therein  that  if  he  cannot  be  found,  to  attach 
his  goods  and  chattels  to  the  amount  sued 
for;'  and  rule  nine,  that  in  suits  and  pro- 
ceedings in  rem  the  process  shall  be  by  war- 
rant of  arrest  of  the  ship,  g^oods,  or  other 


thin^  to  be  arrested,  with  public  notice  to 
be  given  in  the  newspapers.  The  former  is 
ill  strict  analogy  to  a  common-law  proceeding 
and  is  a  concurrent  remedy.  The  fatter  is  a 
proceeding  distinctively  maritime,  of  which 
exclusive  jurisdiction  is  given  to  the  admi- 
ralty courts."  The  Robert  W.  Parsons,  (1903) 
191  U.  S.  37. 

A  maritime  lien  does  not  arise  in  a  contract 
for  materials  and  supplies  furnished  to  a 
vessel  in  her  home  port,  and  in  respect  to 
such  contracts  it  is  competent  for  the  states, 
under  the  decisions  of  the  Supreme  Court  of 
the  United  States,  to  create  such  liens  as  their 
legislatures  may  deem  just  and  expedient, 
not  amounting  to  a  regulation  of  commerce, 
and  to  enact  reasonable  rules  and  regula- 
tions, prescribing  the  mode  of  their  enforce- 
ment. Hursey  v.  Hassam,  (1871)  46  Miss. 
133. 


(4)  No  Admiralty  Jurisdiction  to  Enforce  Liens  for  Constructing  Vessels. 
—  Admiralty  jurisdiction  does  not  extend  to  the  enforcement  of  liens  for  labor 
and  materials  furnished  in  constructing  vessels  to  he  employed  in  the  naviga- 
tion of  waters  to  which  the  admiralty  jurisdiction  extends. 

pay  by  instalments  for  building  the  vessel  at 
a  time  when  she  was  neither  registered  nor 
licensed  as  a  sea-going  ship.  So  far  from 
the  contract  being  purely  maritime,  and 
touching  rights  and  duties  appertaining  to 
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People's  Ferry  Co.  v.  Beers,  (1857)  20 
How.  (U.  S.)  402,  wherein  the  court  said: 
**  It  would  be  a  strange  doctrine  to  hold  the 
ship  bound  in  a  case  where  the  owner  made 
the  contract  in  writing,  charging  himself  to 
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navigation  (on  the  ocean  or  elsewhere),  it 
was  a  contract  made  on  land,  to  be  performed 
on  land.  The  wages  of  the  shipwrights  had 
DC  reference  to  a  voyage  to  be  performed; 
they  had  no  interest  or  concern  whatever  in 
the  vessel  after  she  was  delivered  to  the  party 
for  whom  she  was  built;  they  were  bound  to 
rely  on  their  contract.  It  was  thus  held  by 
the  first  Judge  Hopkinson,  in  1781,  who  then 
declared,  as  respects  shipbuilders,  that  '  the 
practice  of  former  times  doth  not  justify  the 
admiraltv's  taking  cognizance  of  their  suits.' 
(Chilton  r.  The  Brig  Hannah,  [1781]  Bee 
Adm.  419.)  And  we  feel  warranted  in  say- 
ing that  at  no  time  since  this  has  been  an 
independent  nation  has  such  a  practice  been 
allowed.  (Turnbull  v.  The  Ship  Enterprise, 
[1785]  Bee  Adm.  345.)  It  is  proper,  how- 
ever, to  notice  the  fact  that  District  Courts 


have  recognized  the  existence  of  admiralty 
jurisdiction  in  rem  against  a  vessel  to  enforce 
a  carpenter's  bill  for  work  and  materials 
furnished  in  constructing  it,  in  cases  where  a 
lien  had  been  created  by  the  local  law  of  the 
state  where  the  vessel  was  built;  such  as 
Read  r.  Hull  of  a  New  Brig,  (1840)  1  Story 
(U.  S.)  244;  and  Davis  v.  A  New  Brig, 
(1834)  Gilp.  (U.  S.)  473;  Harper  t?.  The 
New  Brig,  (1835)  Gilp.  (U.  S.)  536;  Lud- 
ington  r.  The  Nucleus,  (1850)  2  Am.  L.  J. 
N.  S.  563,  15  Fed.  Cas.  No.  8,598.  Thus  far, 
however,  in  our  judicial  history,  no  case  of 
the  kind  has  been  sanctioned  by  this  court." 

Contracts  for  the  building  of  a  ship  are  not 
maritime  in  their  character,  and  states  may 
not  only  grant  liens,  but  may  provide  reme- 
dies for  their  enforcement.  The  Robert  W. 
Parsons,  (1903)   191  U.  S.  25. 


9.  Transportation — Ou  Between  Two  oe  More  States.  —  Maritime  juris- 
diction extends  over  all  navigable  waters  where  the  commerce  is  between  two 
or  more  states. 

Raymond  9.  The  Schooner  Ellen  Stewart,  (1850)  5  McLean  (U.  S.)  269,  20  Fed.  Cas. 
No.  11.594. 

J.  Between  Ports  of  thk  Same  State. — Tlie  grant  of  admiralty  juris- 
<liction  cannot  b^  made  to  depend  upon  the  power  of  Congress  to  regulate 
coinii^.erce,  and  includes  maritime  causes  arising  from  transportation  on  navi- 
gable waters  between  ports  and  places  of  the  same  state. 

tion  indicated,  the  suitor  must  be  remitted 
for  redress  to  the  common-law  jurisdiction  of 
the  local  courts;  for  there  is  and  can  be  no 
admiralty  jurisdiction  whatever,  other  than 
that  of  the  United  States,  applicable  to  such 
cases.  U.  S.  v.  Burlington,  etc.,  Ferry  Co., 
(1884)  21  Fed.  Rep.  335. 

In  cases  of  contracts  or  torts.  —  Tlie  admi- 
ralty and  maritime  jurisdiction  does  not 
extend  to  contracts  entered  into  with,  or 
torts  committed  by  the  master  and  crew  of, 
a  vessel  engaged  in  the  business  of  navigation 
and  trade  in  the  purely  internal  commerce  of 
a  state  upon  the  waters  between  ports  and 
places  of  the  same  state.  Such  jurisdiction 
is  derived  from  and  dependent  upon  the 
power  of  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes,  and  cannot  be 
exercised  with  respect  to  purely  internal 
navigation  and  trade  or  transportation  car- 
ried on  within  the  territorial  limits  of  a 
particular  state,  whatever  may  be  the  cause 
of  action  or  form  of  remedy.  Poag  \i.  The 
McDonald,  (1859)  19  Fed.  Cas.  No.  11,238, 
affirmed  (1860)  17  Leg.  Int.  (Pa.)  318,  19 
Fed.  Cas.  No.  11,239. 


The  Belfast,  (1868)  7  Wall.  (U.  S.)  624,  in 
effect  overruling  Alien©.  Newberry,  (1858)21 
How.  (U.  S.)  244.  Jiml  Maguire  v.  Card,  (1858) 
21  How.  (U.  .*^.)  24«.  wh'-nin  it  whs  held,  re- 
8pr*ctively,  tlust  an  udmirulty  court  had  not 
jurisdiction  of  i\  .^uit  upon  a  contract  of  ship- 
ment of  good-*  between  ports  and  places  of  the 
same  stato.  nor  of  a  suit  on  a  contract  for  sup- 
plies furnislK'd  to  a  vessel  engaged  in  such 
trade 

See  also  Wcsti^rn  Transp.  Co.  v.  The 
Schooner  Great  Western.  (1862)  4  West.  L. 
Month.  281,  29  Fed.  Cas.  No.  17,  448. 


Hayigiibility  being  the  test  of  admiralty 
jurisdiction,  the  admiralty  jurisdiction  ex- 
tends to  all  vessels  navigating  the  waters  of 
the  United  States,  as  contradistinguished 
from  the  waters  of  the  states,  whatever  may 
be  the  character  of  the  commerce  in  which 
they  are  engaged,  whether  foreign,  interstate, 
or  completely  internal  to  the  states.  If  the 
federal  admiralty  jurisdiction  does  not  ex- 
tend over  the  navigable  waters  of  the  United 
States  to  all  cases  of  contract  and  tort  grow- 
ing out  of  the  kind  of  commerce  and  naviga- 


10.  CoUiflion  Within  Body  of  a  County.  —  There  is  jurisdiction  in  the  admiralty 
of  a  collision  within  the  body  of  a  county  or  above  the  tide  water. 

Jackson   v.  The  Steamboat  Magnolia,    (1857)  20  How.  (U.  S.)  299. 

11.  Ferry  Boats  Plying  Between  States. —  Ferry  boats  used  in  carrying  on 
both  traffic  and  intercourse  between  states  are  within  the  legitimate  range  of 
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congressional  legislation  under  the  constitutional  grant  of  power  to  regulate 
commerce  among  the  several  states,  and  therefore  within  the  scope  of  the 
admiralty  jurisdiction  of  the  national  courts. 

The  Steamboat  Cheeseman  v.  Two  Ferry- boats,  (1870)  2  Bond  (U.  S.)  363,  5  Fed. 
Cas.  No.  2,033. 

12.  Bights  of  Mortgagee  and  Owner  of  VeiseL  —  There  is  no  jurisdiction  in 
admiralty  in  questions  of  property  between  a  mortgagee  and  the  owner  of  a 
vessel.  A  court  of  admiralty  has  not  jurisdiction  to  decree  the  sale  of  a  ship 
for  an  unpaid  mortgage,  nor  can  it  declare  a  ship  to  be  the  property  of  the 
mortgagees  and  direct  the  possession  of  her  to  be  given  to  them. 

Bogart  17.  The  Steamboat  John  Jay,  (1854)   17  How.   (U.  S.)  400. 

13.  State  Oyster  Laws.  —  A  state  statute  passed  to  protect  the  growth  of 
oysters  in  the  waters  of  the  state  by  prohibiting  the  use  of  particular  instru- 
ments in  dredging,  and  declaring  a  forfeiture  to  the  state  of  the  boat  or  vessel 
employed  for  the  purpose,  is  not  repugnant  to  the  provision  which  declares 
that  the  judicial  power  of  the  United  States  shall  extend  to  all  cases  of  admiralty 
and  maritime  jurisdiction. 

Smith  t7.  Maryland,  (1855)  18  How.  (U. 
S.)  73. 

A  New  Jersey  statute  under  which  a  ves- 
sel found  engaged  in  taking  oysters  in~a  river 
cove,  by  means  of  dredges,  was  seized,  con- 
demned, and  sold,  does  not  violate  that  part 
of  the  Constitution  which  extends  the  judi- 
cial power  of  the  United  States  to  all  cases 
of  admiralty  and  maritime  jurisdiction. 
"  If,  then,  it  could  be  admitted  that  Congress 
might  legislate  upon  the  subject  of  fisheries 
within  the  limits  of  the  several  states,  upon 
the  ground  of  the  admiralty  and  maritime 
juritSiction,  it  would  seem  to  be  a  conclu- 
sive answer  to  the  whole  of  the  argument  on 
this  point,  that  no  such  legislation  has  taken 
place;  and  consequently  the  power  of  the 
state  governments  to  pass  laws  to  regulate  the 
fisheries  within  their  respective  limits  re- 
mains as  it  stood  before  the  Constitution 
was  adopted."  Corfleld  t?.  Coryell,  (1823)  4 
Wash.  (U.  S.)  371,  6  Fed.  Cas.  No.  3,230. 
See  also  Bennett  17.  Boggs,  (1830)  Baldw.  (U. 


S.)  60,  3  Fed.  Cas.  No.  1,310,  as  to  a  New 
Jersey  statute  regulating  fisheries. 

A  Virginia  statute  authorizing  the  arrest 
and  confiscation  of  vessels  for  violations  of 
oyster  laws  is  invalid  in  divesting  the  rights 
of  maritime  creditors  by  a  local  court  by  a 
proceeding  unknown  to  the  maritime  la^v. 
A  maritime  lien  cannot  be  divested  by  any 
proceeding  in  a  civil  action  in  a  common-law 
court;  such  court  cannot  exercise  jurisdiction 
over  the  lien  either  directly  or  indirectly; 
and  a  state  cannot  under  the  Constitution 
confer  jurisdiction  to  divest  this  lien,  the 
lien  attaching  at  the  moment  of  the  contract 
or  tort  in  which  it  originates,  and  traveling 
with  the  ship  wherever  it  may  go,  into  whose- 
soever possession  it  may  come,  by  whatever 
right  or  accident.  Nor  can  it  be  adjudicated 
in  the  United  States  by  any  court  than  those 
upon  which,  by  the  Constitution  and  laws  of 
the  United  States,  the  exclusive  jurisdiction 
over  it  is  conferred.  The  Elexena,  (1892) 
53  Fed.  Rep.  364. 


14.  Supplemental  Suits  to  Determine  Ownership  of  Proceedt.  —  It  is  an  inherent 
incident  to  the  jurisdiction  of  an  admiralty  court  to  entertain  supplemental 
suits  by  the  parties  in  interest  to  ascertain  to  whom  proceeds  rightfully  in  the 
possession  and  custody  of  the  court  rightfully  belong  and  to  deliver  them  over 
to  the  parties  who  establish  the  lawful  ownership  thereof. 

Andrews  r.  Wall.  (1854)  3  How.  (U.  S.)  573. 

16.  Dispute  Between  Part  Owners. —  The  jurisdiction  of  courts  of  admiralty 
in  cases  of  part  owners  having  unequal  interests  and  shares  is  not,  and  never 
has  been,  applied  to  direct  a  sale,  upon  any  dispute  between  them  as  to  the 
trade  and  navigation  of  a  ship  engaged  in  maritime  voyages,  properly  so  called. 

The  Steam-Boat  Orleans  r.  Phcebus,  (1837)  11  Pet.  (U.  S.)  182. 
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16.  Pilotage.  —  Suite  for  pilotage  are  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States.  The  service  is  strictly  maritime.  The 
jurisdiction  of  the  District  Courts  of  the  United  States  in  cases  of  admiralty  and 
maritime  jurisdiction  is  not  ousted  by  the  adoption  of  the  state  laws  by  an 
Act  of  Congress.  The  only  effect  is  to  leave  the  jurisdiction  concurrent  in  the 
state  courte;  and,  if  the  party  should  sue  in  the  admiralty,  to  limit  his  recovery 
to  the  same  precise  sum  to  which  he  would  be  entitled  under  the  state  laws 
adopted  by  Congress,  if  he  should  sue  in  the  state  courte. 


Hobartt?.  Drogan,  (1836)   10  Pet.  (U.  S.) 
118. 

Consreas,  under  the  power  to  regulate  com- 
merce, migfit  doubtless  establish  by  law  a 
system  of  pilotage  in  ports  and  harbors 
within  the  territorial  limits  of  the  states, 
and  give  to  the  District  Courts  jurisdiction 
of  all  cases  arising  under  such  law.  But  the 
cession  by  the  states  of  all  ci^es  of  admi- 
ralty and  maritime  jurisdiction  cannot  be 
construed  into  a  cession  of  the  waters  on 
whi(^  those  cases  may  arise.  The  jurisdic- 
tion of  the  state,  and  its  right  to  legislate, 
is  coextensive  with  its  territory,  and  is  still 


retained,  except  so  far  as  it  has  been  ceded 
to  the  United  States.  The  Schooner  Wave  v, 
Ifyer,  2  Paine  (U.  S.)  131,  29  Fed.  Cas.  No. 
17,300. 

Such  suits  denied  in  England.  —  "  Another 
class  of  cases  in  which  jurisdiction  is  enter- 
tained by  the  [admiralty]  courts  in  this 
country  on  contracts,  but  which  is  denied  in 
England,  are  suits  for  pilotage.  It  is  denied 
in  England  on  the  ground  of  locality,  the 
contract  having  been  made  within  the  body 
of  a  county."  New  Jersey  Steam  Nav.  Co. 
t;.  Merchants'  Bank,  (1848)  6  How.  (U.  S.) 
391. 


vm.  "To  WmcH  THE  UviTBi)  States  Shall  Be  a  Paxtt." —  It  cannot  be 
assumed  that  the  framers  of  the  Constitution,  while  extending  the  judicial 
power  of  the  United  States  to  cont;roversies  between  two  or  more  states  of  the 
Union,  and  between  a  state  of  the  Union  and  foreign  states,  intended  to  exempt 
a  state  altogether  from  suit  by  the  general  government.  They  could  not  have 
overlooked  the  possibility  that  controversies,  capable  of  judicial  solution,  might 
arise  between  the  United  States  and  some  of  the  states,  and  that  the  permanency 
of  the  Union  might  be  endangered  if  to  some  tribunal  was  not  intrusted  the 
power  to  determine  them  according  to  the  recognized  principles  of  law. 

U.  S.  V,  Texas,  (1892)   143  U.  S.  644. 

IX.  "  Betweee  Two  OB  Mobe  States."  —  In  order  to  maintain  jurisdiction 
of  a  suit  between  two  states  it  must  appear  that  the  controversy  to  be  determined 
is  a  controversy  arising  directly  between  them,  and  not  a  controversy  in  vindica- 
tion of  the  grievances  of  particular  individuals. 


Louisiana  r.  Texas,  (1900)  176  U.  S.  16, 
wherein  the  court  said:  "The  reference  we 
have  made  to  the  derivation  of  the  words 
*  controversies  between  two  or  more  states* 
manifestly  indicates  that  the  framers  of  the 
Constitution  intended  that  they  should  in- 
clude something  more  than  controversies  over 
'territory  or  jurisdiction;  *  for  in  the  origi- 
nal draft  as  reported  the  latter  controversies 
were  to  be  disposed  of  by  the  Senate,  and 
controversies  other  than  those  by  the  judi- 
ciary, to  which  by  amendment  all  were 
finally  committed.  But  it  is  apparent  that 
the  jurisdiction  is  of  so  delicate  and  grave  a 
character  that  it  was  not  contemplated  that 
it  would  be  exercised  save  when  the  necessity 


was  absolute  and  the,  matter  in  itself  properly 
justiciable;  "  and  that  in  order  that  a  contro- 
versy between  states,  justiciable  in  the  Su- 
preme Court  of  the  United  States,  can  be  held 
to  exist,  something  more  must  be  put  forward 
than  that  the  citizens  of  one  state  are  injured 
by  the  maladministration  of  the  laws  of  an- 
other. "  When  there  is  no  agreement  whose 
breach  might  create  it,  a  controversy  between 
states  does  not  arise  unless  the  action  com- 
plained of  is  state  action,  and  acts  of  state 
officers  in  abuse  or  excess  of  their  powers  can- 
not be  laid  hold  of  as  in  themselves  con^- 
mitting  one  state  to  a  distinct  collision  with 
a  sister  state." 


X.  <'  Betwbxit  a  Stats  avd  Citizens  of  Avothxb  Stats  "  —  1.  Object  of  Clause. 

—  The  object  of  vesting  in  the  courts  of  the  United  States  jurisdiction  of  suits 
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by  one  state  against  the  citizens  of  another  was  to  enable  such  controversies  to 
be  determined  by  a  national  tribunal,  and  thereby  to  avoid  the  partiality,  or 
suspicion  of  partiality,  which  might  exist  if  the  plaintiff  state  were  compelled 
to  resort  to  the  courts  of  the  state  of  which  the  defendants  were  citizens. 

WiBConsin  v.  Pelican  Ins.   Co.,    (1888)    127  U.  S.  289. 

2.  Involving  Determination  of  Political  Queitions.  —  Jurisdiction  over  con- 
troversies "  between  a  state  and  citizens  of  another  state  "  does  not  embrace  the 
determination  of  political  questions,  and  where  no  controversy  exists  between 
states,  the  United  States  Supreme  Court  cannot  restrain  the  governor  of  a 
state  in  the  discharge  of  his  executive  functions  in  a  matter  lawfully  confided 
to  his  discretion  and  judgment. 

Louisiana  1?.  Texas,  (1000)  176  U.  S.  23.  it   could   not,    on   the   settled   principles   of 

«,-^  ^ .   .    ^r  us^Ak^\^\  ^^»^*M  -«^  «r««       public  and  international  law,  be  entertained 

The  grant  ui  of  "judicial  power,"  and  was      g     ^^^  judiciary  of  the  other  state  at  all. 

^^\l^^^^^,^?^^}'^V<^^f''''^?J^''^^^  Wisconsin  r.  Pelican  Ins.  Co.,  (1888)  127 
United  States  jurisdiction  of  a  suit  or  prose-      ^   g  239 

cution  by  the  one  state,  of  such  a  nature  that 

3.  Suit  Against  the  State  in  Assumpsit.  —  A  state  is  amenable  to  the  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States  at  the  suit  of  a  citizen  of  another 
Btate,  in  assumpsit. 

Chisholm  t7.  Georgia,  (1793)  2  Dall.  (U.  S.)  419. 

4.  Modified  by  the  Eleventh  Amendment.  —  The  Eleventh  Amendment  was 
passed  as  a  result  of  the  decision  of  Chisholm  v.  Georgia,  (1793)  2  Dall. 
(U.  S.)  419. 

New  Hampshire  t?.  Louisiana,   (1883)    108  As  modified  by  the  Eleventh  Amendment, 

U.  S.  86.  this  section  states  all  the  cases  and  contro- 

versies in  which   the  judicial   power  of  the 
At  modified  by  the  eleventh  amendment      United  States  can  be  exercised,  except  those 
this  clause  prescribes  the  limits  of  the  judi-      arising  on  a  petition  for  a  writ  of  habeas 
cial  power  of  the  court  of  the  United  States.       corpus,  which  is  regarded  as  a  suit  for  one's 
U.  S.  t?.  Louisiana,  ( 1887 )   123  U.  S.  35.  personal  freedom.    Matter  of  Pacific  R.  Com- 

mission, (1887)  32  Fed.  Kep.  255. 

If  a  Slate  Stotute  OivM  a  Bight  to  Bring  Soit  Againit  the  Stote,  in  the  state  OOUrts,  a 
federal  court  may  entertain  such  a  suit  when  grounds  of  federal  jurisdiction 
exist. 

Reinhart  v,  McDonald,   (1896)   76  Fed.  Rep.  403. 

XI.  "Betwben  C1TIZEB8  OF  DiFFEBEBT  Statbs"  — 1.  Object  of  Clanie. — 

The  clause  in  the  Constitution  extending  the  judicial  power  to  controversies 
"  between  citizens  of  diflFerent  states "  was  intended  to  secure  the  citizen 
against  local  prejudice,  which  might  injure  him  if  compelled  to  litigate  his 
controversy  with  another  in  the  tribunals  of  a  state  not  his  own.  The  object 
was  the  avowed  purpose  of  the  constitutional  provision  at  the  time  of  its 
adoption. 

Whelan  i?.  New  York,  etc.,  R.  Co.,  (1888)  35  Fed.  Rep.  858.  See  also  the  Act  of  March 
3,  1876,  section  1,  as  amended,  under  the  title  Judiciary,  4  Fed.  Stat.  Annot.  289. 

2.  Ho  Limitation  on  the  Class  of  Cases.  —  The  Constitution  imposes  no  limita- 
tion upon  the  class  of  cases  involving  controversies  between  citizens  of  different 
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states,  to  which  the  judicial  power  of  the  United  States  may  be  extended ;  and 
Congress  may,  therefore,  lawfully  provide  for  bringing,  at  the  option  of  either 
of  the  parties,  all  such  controversies  within  the  jurisdiction  of  the  federal 
judiciary. 


Gaines  r.  Fuentes,  (1875/  92  U.  S.  18, 
wherein  the  court  said :  "  The  Constitution 
declares  that  the  judicial  power  of  the  United 
States  shall  extend  '  to  controversies  between 
citizens  of  ditferent  states,'  as  well  as  to 
eases  arising  under  the  Constitution,  treaties, 
and  taws  of  the  United  States;  but  the  con- 
ditions upon  which  the  power  shall  be  exer- 
cised, except  so  far  as  the  original  or  appel- 
late character  of  the  jurisdiction  is  designated 
in  the  Constitution,  are  matters  of  legislative 
direction.  Some  cases  there  are,  it  is  true, 
in  which,  from  their  nature,  the  judicial 
power  of  the  United  States,  when  invoked,  is 
exclusive  of  all  state  authority.  Such  are 
eases  in  which  the  United  States  are  parties, 
—  cases  of  admiralty  and  maritime  jurisdic- 
tion, and  cases  for  the  enforcement  of  rights 


of  inventors  and  authors  under  the  laws  of 
Congress.  The  Moses  Taylor,  (1866)  4  Wall. 
(U.  S.)  429;  Chicago,  etc.,  R.  Co.  v.  Whitton, 
(1871)  13  Wall.  (U.  S.)  288.  But,  in  cases 
where  the  judicial  power  of  the  United  States 
can  be  applied  only  because  they  involve  con- 
troversies between  citizens  of  different  states, 
it  rests  entirely  with  Congress  to  determine 
at  what  time  the  power  may  be  invoked,  and 
upon  what  conditions  —  whether  originally  in 
the  federal  court,  or  after  suit  brought  in  the 
State  court;  and,  in  the  latter  case,  at  what 
stage  of  the  proceedinss  —  whether  before 
issue  or  trial  by  removal  to  a  federal  court, 
or  after  judgment  upon  appeal  or  writ  of 
error."  Reversing  Fuentes  v,  Oaines,  (1873) 
25  La.  Ann.  85. 


3.  Distinguiihing  States  and  Citizens.  —  This  clause  indicates  that  a  state  is 
a  different  thing  from  a  citizen  of  a  state ;  and  that  when  the  words  "  citizens 
of  different  states  "  are  used,  it  was  not  intended  to  include  in  that  class  suits 
in  which  a  state  is  a  party.  Controversies  between  two  or  more  states  are 
mentioned;  controversies  between  a  state  and  citizens  of  another  state  are 
mentioned;  also,  controversies  between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects. 

Alabama  t?.  Wolffe,  (1883)  18  Fed.  Rep.  838.    See  also  infra,  p.  106,  A  state  as  a  citizen. 

4.  Following  Decisions  of  State  Courts.  —  Comity  or  respect  for  the  state  courts 
does  not  require  the  Supreme  Court  of  the  United  States  to  surrender  its 
judgment  to  decisions  made  in  the  state  and  declare  contracts  to  be  void  which 
upon  full  consideration  have  been  pronounced  to  be  valid.  Undoubtedly  that 
court  will  always  feel  itself  bound  to  respect  the  decisions  of  the  state  courts, 
and  from  the  time  they  are  made  will  regard  them  as  conclusive  in  all  cases 
upon  the  construction  of  their  own  constitution  and  laws,  but  it  cannot  give  to 
them  a  retroactive  effect  and  allow  them  to  render  invalid  contracts  entered  into 
with  citizens  of  other  states  which  in  the  judgment  of  that  court  were  lawfully 
made.  For  if  such  rule  were  adopted,  and  the  comity  due  to  state  decisions 
pushed  to  that  extent,  the  provision  in  the  Constitution  which  secures  to  the 
citizens  of  another  state  the  right  to  sue  in  the  courts  of  the  United  States  might 
become  utterly  useless  and  nugatory. 

Rowan  r.  Runnels,   (1847)   5  How.   (U.S.)  139. 

6.  Action  to  Annul  a  Will.  —  The  judicial  power  of  the  United  States  extends, 

by  the  terms  of  the  Constitution,  "  to  controversies  between  citizens  of  different 

states ;"  and  on  the  supposition,  which  is  not  admitted,  that  this  embraces  only 

such  as  arise  in  cases  "  in  law  and  equity,"  it  does  not  necessarily  exclude  those 

whiyi  may  involve  the  exercise  of  jurisdiction  in  reference  to  the  proof  of 
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validity  of  wills.  The  origiiial  probate,  of  courBe,  is  mere  matter  of  state 
regulation,  and  depends  entirely  upon  the  local  law;  for  it  is  that  law  which 
confers  the  power  of  making  wills,  and  prescribes  the  conditions  upon  which 
alone  they  may  take  effect;  and  as,  by  the  law  in  almost  all  the  states,  no  instru- 
ment can  be  effective  as  a  will  until  proved,  no  rights  in  relation  to  it,  capable 
of  being  contested  between  parties,  can  arise  until  preliminary  probate  has  been 
first  made.  Jurisdiction  as  to  wills,  and  their  probate  as  such,  is  neither  in- 
cluded in  nor  excepted  out  of  the  grant  of  judicial  power  to  the  courts  of  the 
United  States.  So  far  as  it  is  ex  parte  and  merely  administrative,  it  is  not 
conferred,  and  it  cannot  be  exercised  by  them  at  all  until,  in  a  case  at  law  or 
in  equity,  its  exercise  becomes  necessary  to  settle  a  controversy  of  which  a 
court  of  the  United  States  may  take  cognizance  by  reason  of  the  citizenship  of 
the  parties. 

Ellis  V.  Davis,  (18S3)  109  U.  S.  496.  See  also  Qaines  v.  Fuentes,  (1876)  92  U.  S.  17, 
reversing  (1873)  25  La.  Ann.  85. 

6.  Suit  on  Bond  Taken  in  Hame  of  Oovemor.  — A  suit  on  an  officer's  bond  may 
be  brought  by  citizens  of  another  state  though  the  bonds  were  taken  in  the  name 
of  the  governor  of  the  state,  and  the  suit  must  be  brought  in  the  name  of  the 
governor  for  the  use  of  the  real  plaintiff.  As  the  instrument  of  the  state  law 
to  afford  a  remedy  against  the  sheriff  and  his  sureties,  the  governor's  name  is 
in  the  bond  and  to  a  suit  upon  it,  but  in  no  just  view  of  the  Constitution  or 
law  can  he  be  considered  as  a  litigant  party. 

McNutt  V.  Bland,    (1844)    2  How.    (U.S.)  14. 

7.  Relation  to  Legislative  Orant  of  Jnrisdiotion.  —  The  words  in  the  legislative 
grant  of  jurisdiction,  "  of  the  state  where  the  suit  is  brought  and  a  citizen  of 
another  state,"  are  obviously  no  more  than  equivalent  terms  to  confine  suits 
in  the  Circuit  Courts  to  those  which  are  "  between  citizens  of  different  states." 
The  words  in  the  Constitution  then  are  just  as  operative  to  ascertain  and  limit 
jurisdiction  as  the  words  in  the  statute.  It  is  true,  that  under  these  words 
"  between  citizens  of  different  states,"  Congress  may  give  the  courts  jurisdic- 
tion between  citizens  in  many  other  forms  than  that  in  which  it  has  been 
conferred.  But  in  the  way  it  is  given,  the  object  of  the  legislature  seems 
exclusively  to  have  been  to  confer  jurisdiction  upon  the  court,  strictly  in 
conformity  to  the  limitation  as  it  is  expressed  in  the  Constitution,  "  between 
citizens  of  different  states." 

LouisviUe,  etc.,  R.  Co.  t?.  Letson,  (1844)  2  How.  (U.  S.)  563. 

xn.  '*  Claiming  Lands  unbeb  Obants  or  Ditfsbsnt  States."  —  The  juris- 
diction of  the  Circuit  Court  of  the  United  States  was  held  to  extend  to  a  case 
between  citizens  of  Kentucky  claiming  lands  exceeding  the  value  of  five  hun- 
dred dollars  under  different  grants,  the  one  issued  by  the  state  of  Kentucky 
and  the  other  by  the  state  of  Virginia,  but  upon  warrants  issued  by  Virginia 
and  locations  founded  thereon  prior  to  the  separation  of  Kentucky  from 
Virginia.    It  was  the  grant  which  passed  the  legal  title  to  the  land,  and  if  the 
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controversy  was  founded  upon  the  conflicting  grants  of  different  states  the 
judicial  power  of  the  courts  of  the  United  States  extended  to  the  case,  whatever 
might  have  been  the  equitable  title  of  the  parties  prior  to  the  grant 

Colson  r.  Lewis,   (1817)   2  Wheat.    (U.  S.)  377. 

yiTT  «  Between  a  State,  or  the  Citizees  Thebeof,  aeb  Fobeion  States, 
CiTiZEEB  OB  Subjects"  —  1.  Whatever  the  Subject  of  Controversy.  —  If  these  be 
the  parties,  it  is  entirely  unimportant  what  may  be  the  subject  of  controversy. 
Be  it  what  it  may,  these  parties  have  a  constitutional  right  to  come  into  the 
courts  of  the  Union. 

Cohen  v.  Virginia,  (1821)  6  Wheat.  (U.S.)  378. 

2.  Indian  Tribe  Hot  a  Foreign  State.  —  An  Indian  tribe  or  nation  within  the 
United  States  is  not  a  foreign  state  in  the  sense  of  the  Constitution,  and  cannot 
maintain  an  action  in  the  courts  of  the  United  States. 


Cherokee  Nation  r.  Georgia,  (1831)  6  Pet. 
(U.  S.)  16,  wherein  the  court  said:  "  Though 
the  Indians  are  acknowledged  to  have  an  un- 
questionable, and,  heretofore,  unquestioned 
right  to  the  lands  they  occupy,  until  that 
right  shall  be  extinguished  by  a  voluntary 
cession  to  our  government,  yet  it  may  well  bie 
doubted  whether  those  tribes  which  reside 
within  the  acknowledged  boundaries  of  the 
United  States  can,  with  strict  accuracy,  be 
denominated  foreign  nations.  They  may, 
more  correctly  perhaps,  be  denominated  do- 


mestic dependent  nations.  They  occupy  a 
territory  to  which  we  assert  a  title  inde- 
pendent of  their  will,  which  must  take  effect 
in  point  of  possession  when  their  right  of 
possession  ceases.  Meanwhile  they  are  in  a 
state  of  pupilage.  Their  relation  to  the 
Cnited  States  resembles  that  of  a  ward  to  his 
guardian." 

See  also  Act  of  March  3,  1875,  section  1,  as 
amended,  under  title  Judiciary^  4  Fed.  Stat. 
Annot.  298. 


3.  Suits  Between  Aliens.  —  The  judicial  power  was  not  extended  by  the 
Constitution  to  private  suits  in  which  an  alien  is  a  party  unless  a  citizen  be 
the  adverse  party. 


Jackson  r.  Twentyman,    (1829)   2  Pet. 
(U.  S.)   136. 

See  also  Act  of  March  3,  1875,  section  1,  as 
amended,  under  title  Judiciary^  4  Fed.  Stat. 
ANTfOT.  298. 

The  courts  of  the  United  States  have  no 
jurisdiction  of  cases  between  aliens.    Monta- 


let  V,  Murray,  (1807)  4  Cranch  (U.  S.)  46. 
See  also  Bailiff  v.  Tipping,  (1804)  2  Cranch 
(U.  S.)  406.  But  see  Mason  r.  Ship 
Blaireau,  (1804)  2  Cranch  (U.  S.)  263, 
wherein  Marshall,  C.  J.,  said:  "Whatever 
doubts  may  exist  in  a  case  where  the  juris- 
diction may  be  objected  to,  there  ought,  to  be 
none  where  the  parties  assent  to  it." 


XIT.  DiBTBICT  OF  COLUXBIA  ANB  TEBBITOBIES  AS  STATES.  —  The  District  of 
Columbia  and  the  territories  are  not  states,  within  the  judicial  clause  of  the 
CJonstitution  giving  jurisdiction  in  cases  between  citizens  of  different  states. 

Downes  v.  Bidwell,  (1901)  182  U.  S.  270, 
wherein  the  court  said:  **  The  judicial  clause 
of  the  Constitution  has  no  application  to 
courts  created  in  the  territories,  and  with 
respect  to  them  Congress  has  a  power  wholly 
unrestricted  by  it." 


The  District  of  Columbia  is  not  a  state 
within  the  meaning  of  the  Constitution. 
Hooe  V.  Jamieson,  ( 1897 )  166  U.  S.  397. 

A  resident  of  the  District  of  Columbia  can- 
not maintain  an  action  in  the  Circuit  Court 
for  the  district  of  Virginia  against  a  citizen 
ot  Virginia.  The  clauses  relating  to  the  elec- 
tion of  representatives  and  senators  and  to 
the  appointment  of  presidential  electors  show 


that  the  word  "  state  "  is  used  in  the  Constitu- 
tion as  designating  a  member  of  the  Union, 
and  excludes  from  the  term  the  signification 
attached  to  it  by  writers  on  the  law  of 
nations.  When  the  same  term  which  has 
been  used  plainly  in  this  limited  sense  in  the 
articles  respecting  the  legislative  and  execu- 
tive departments,  is  also  employed  in  that 
which  respects  the  judicial  department,  it 
must  be  understood  as  retaining  the  sense 
originally  given  to  it.  Hepburn  t?.  Ellzey, 
(1804)  2  Cranch  (U.  S.)  462. 

A  citizen  of  a  territory  cannot  sue  a  citi- 
zen of  a  state  in  the  courts  of  the  United 
States,  nor  can  those  courts  take  jurisdiction 

105  Volume  IX. 


Jn^eiftl  ^«wiir. 


CONSTITUTION. 


Art.  nt,  Me.  d. 


by  other  parties  being  joinedi  who  ate  capable 
of  suing.  All  the  parties  un  each  side  must 
be  subject  to  the  jurisdiction,  or  the  suit  will 
be  dismissed.  New  Orleans  i?.  Winter, 
(1816)  1  Wiieat.  (U.  S.)  91. 

An  Act  of  Congress  providing  that  courts 
of  a  particular  territory  *'  shall  moreover 
have  and  exercise  the  same  jurisdiction 
within  its  limits,  in  all  cases  arising  under 
the  laws  and  Constitution  of  the  United 
States,"  does  not  give  to  such  courts  ad- 
miralty and  maritime  jurisdiction.  By  de- 
claring that  "  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity,  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 


made,  under  their  authority;  to  all  cases 
affecting  ambassadors,  other  public  minis- 
ters, and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction,"  the  Constitution 
contemplates  three  distinct  classes  of  cases, 
and  the  granting  jurisdiction  over  one  of 
them  does  not  confer  jurisdiction  over  either 
of  the  other  two.  American  Ins.  Co.  v,  356 
Bales  Cotton,  (1828)   1  Pet.  (U.  S.)  644. 

The  Constitution  does  not  restrain  Con- 
gress from  giving  to  a  United  States  court  for 
a  territorial  district  jurisdiction  over  a  case 
brought  by  or  against  a  citizen  of  the  ter- 
ritory. Sere  ».  Pitot,  (1810)  6  Cranch  (U. 
S.)  337. 


XV.  A  State  as  a  Citizeh.  —  A  state  is  not  a  citizen  within  the  meaning 
of  the  Constitution. 

Minnesota  i?.  Northern  Securities  Co.,  and  «upra,  p.  103,  Between,  citizens  of  differ- 
(1904)  194  U.  S.  63.  See  also  Postal  Tel.  ent  states  ^  Diatinguiahing  states  and  citi- 
Cable  Co.  v,  Alabama,  (1894)   155  U.  S.  487;       zens. 

XVL  A  Cobpoeation  A8  a  Citizee.  —  A  corporation  is  a  citizen  in  such  a 
sense  that  diversity  of  citizenship  will  give  the  United  States  courts  jurisdiction 
of  the  suit  or  controversy. 


Marshall  v.  Baltimore,  etc.,  R.  Co.,  (1853) 
10  How.  (U.  S.)  325;  Chicago,  etc.,  R.  Co. 
V.  Whitton,  (1871)  13  Wall.  (U.  S.)  283; 
Wisconsin  r.  Pelican  Ins.  Ckt.,  (1888)  127 
U.  S.  287. 

Though  it  may  have  members  out  of  the 
state.  —  A  corporation  created  by  a  state  to 
perform  its  functions  under  the  authority  of 
that  state,  and  only  suable  there,  though  it 
may  have  members  out  of  the  state,  is  a 
person,  though  an  artificial  one,  inhabiting 
and  belonging  to  that  state,  and  therefore 
entitled,  for  the  purpose  of  suing  and  being 
sued,  to  be  deemed  a  citizen  of  that  state. 
Louisville,  etc.,  R.  Co.  t?.  Letson,  (1844)  2 
How.  (U.  S.)  665. 

Kailroad    operating   line    through   several 


states.  —  While  a  railroad  company  owning 
and  operating  a  line  running  through  several 
states  may  receive  and  exercise  powers 
granted  by  each,  and  may,  for  many  pur- 
poses, be  regarded  as  a  corporation  of  each, 
such  legislation  does  not  avail  to  make  the 
same  corporation  a  citizen  of  every  state  it 
passes  through  within  the  meaning  of  the 
jurisdiction  clause  of  the  Constitution.  St. 
Joseph,  etc.,  R.  Co.  v.  Steele,  (1897)  167 
U.  S.  663. 

A  county,  as  a  municipal  corporation,  is  a 
citizen  within  the  meaning  of  the  Constitu- 
tion and  Acts  of  Congress,  and  therefore 
suable  in  the  United  States  courts.  McCoy 
r.  Washington  County,  (1862)  3  Wall  Jr. 
(C.  C.)  381,  15  Fed.  Cas.  No.  8,731. 


The  Words  "Citiaens"  and  "Aliens"  include  corporations. 


Barrow  Steamship  Co.  v.  Kane,  (1898)  170 
U.  S.  106,  wherein  the  court  said:  "The 
jurisdiction  of  the  Circuit  CJourts  over  suits 
between  a  citizen  of  one  state  and  a  corpora- 
tion of  another  state  was  at  first  maintained 
upon  the  theory  that  the  persons  composing 
the  corporation  were  suing  or  being  sued  in 
its  name,  and  upon  the  presumption  of  fact 
that  all  those  persons  were  citizens  of  the 
state  by  which  the  corporation  had  been 
created;  but  that  this  presumption  might  be 
rebutted,  by  plea  and  proof,  and  the  juris- 
diction thereby  defeated.  U.  S.  Bank  v, 
Deveaux,  (1809)  6  Cranch  (U.  S.)  61,  87, 
88;  Hope  Ins.  Co.  v.  Boardman,  (1809)  5 
Cranch  (U.  S.)  67;  Commercial,  etc..  Bank 
V.  Slocomb,  (1840)  14  Pet.  (U.  S.)  60.  But 
the  earlier  cases  were  afterwards  overruled; 


and  it  has  become  the  settled  law  of  this 
court  that,  for  the  purposes  of  suing  and  be- 
ing sued  in  the  courts  of  the  United  States,  a 
corporation  created  and  doing  business  in  a 
state  is,  although  an  artificial  person,  to  be 
considered  as  a  citizen  of  the  state,  as  much 
as  a  natural  person :  and  there  is  a  conclu- 
sive presumption  of  law  that  the  persons 
composing  the  corporation  are  citizens  of  the 
same  state  with  the  corporation.  Louisville, 
etc.,  R.  Co.  V.  Letson,  (1844)  2  How.  (U.  S.) 
497,  558;  Marshall  v.  Baltimore,  etc..  R.  Co., 
(1853)  16  How.  (U.  S.)  314,  329;  Muller  r. 
Dows,  (1876)  94  U.  S.  444;  National  Steam- 
ship Co.  r.  Tugman,  (1882)  106  U.  S.  118; 
St.  Louis,  etc.,  R.  Co.  i\  James,  (1896)  161 
U.  S.  545,  555,  569.' 


» 


XVn.  Rebibence  AEB  Citizenship.  —  Residence  and  citizenship  are  wholly 
different  tilings  within  the  meaning  of  the  Constitution  and  the  laws  defining 
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and  regulating  the  jurisdiction  of  the  Circuit  Courts  of  the  United  States; 
and  a  mere  averment  of  residence  in  a  particular  state  is  not  an  averment 
of  citizenship  in  that  state  for  the  purposes  of  jurisdiction. 

Steigleder  r.  McQuesten,   (1905)    198  U.  S.  143. 

Xym  LixiTATION  OF  AxouVT  iv  CoNTBOVEBST.  —  In  this  section  is  not 
found  any  limitation  by  way  of  amount  in  controversy.  When  Congress  there- 
fore provides  by  statute  for  the  exercise  by  the  Circuit  Courts  of  jurisdiction 
over  controversies  coming  within  the  constitutional  grant  of  power,  such 
jurisdiction  will  exist  as  to  all  such  controversies,  regardless  of  the  amount 
involved  therein,  unless  the  Act  providing  for  the  exercise  of  the  jurisdiction 
provides  a  limitation  as  to  the  sum  in  controversy. 

McDermott  r.  Chicago,  etc.,  R.  Co.,  (1889)  See  Act  of  March  3,   1876,  section   1,  as 

38  Fed.  Rep.  529.  amended,  under  title  Judiciary,  4  Fed.  Stat. 

Annot.  272. 


ILuiDAilus.  —  Congress  has  undoubtedly  power  to  authorize  a  Circuit 
Court  to  issue  a  mandamus  in  an  original  proceeding. 

that  will  exempt  him  from  this  writ,  if  the 
act  to  be  performed  is  purely  ministerial." 
Kendall  v.  U.  S.,  (1838)  12  Pet.  (U.  S.)  618. 


Knapp  r.  Lake  Shore,  etc.,  R.  Co.,  (1905) 
197  U.  S.  542.  See  Brown's  Case,  (1870)  6 
Ct.  CI.  188.  See  a\ao  supra,  Control  of  execu- 
tive ofpcera  hy  nubndatnus  or  injunction, 
p.  72. 

"The  authority  to  iaaue  the  writ  of  man* 
damua  to  an  officer  of  the  United  States, 
commanding  him  to  perform  a  specific  act 
required  by  a  law  of  the  United  States,  is 
within  the  scope  of  the  judicial  powers  of  the 
United  States,  under  the  Constitution.  But 
the  whole  of  that  power  has  not  been  com- 
municated by  law  to  the  Circuit  Courts; 
or  in  other  words,  it  was  then  a  dormant 
power  not  yet  called  into  action,  and  vested 
in  those  courts;  and  there  is  nothing  grow- 
ing out  of  the  official  character  of  the  party 


When  necessary  to  exercise  of  jurisdiction. 
—  The  power  of  the  Circuit  Courts  to  issue 
the  writ  of  mandamus  is  confined  exclusively 
to  those  cases  in  which  it  may  be  necessary 
to  the  exercise  of  their  jurisdiction.  M'Intire 
V.  Wood,  (1813)   7  Cranch  (U.  S.)  604. 

To  withdraw  money  from  the  treasnry. — A 
Circuit  Court  of  the  United  States  has  not 
the  power  to  issue  a  writ  commanding  the 
secretary  of  the  treasury  to  pay  a  territorial 
judge  his  salary  for  the  unexpired  term  of 
his  office,  from  which  he  had  been  removed. 
U.  S.  V.  Guthrie,  (1864)  17  How.  (U.  S.) 
284: 


XX.  Comcov-LAw  JUBISDICTIOV  —  1.  In  OeneraL  —  There  is  no  common  law 
of  the  United  States,  in  the  sense  of  a  national  customary  law,  distinct  from 
the  common  law  of  England  as  adopted  by  the  several  states  each  for  itself, 
applied  as  its  local  law,  and  subject  to  such  alteration  as  may  be  provided  by 
its  own  statutes. 


Smith   r.  Alabama,  (1888)    124  U.  S.  478, 
cHinp  Wheaton  v.  Peters,   (1834)   8  Pet.   (U. 
8.)  591.  and  saying:    "A  determination  in  a 
given  case  of  what  that  law  is  may  be  dif- 
ferent in  a  court  of  the  United  States  from 
that  which  prevails  in  the  judicial  tribunals 
of  a  particular  state. '  This  arises  from  the 
circurostince  that  the  courts  of  the  United 
States,    in    cases    within    their    jurisdiction, 
where  they  are  called  upon  to  administer  the 
law  of   the   state   in  which   they  sit  or  by 
which  the  transaction  is  governed,   exercise 
an  independent   though  concurrent  jurisdic- 
tion, and  are  required  to  ascertain  and  de- 
clare the  law  according  to  their  own  judg- 
ment.   This  is  illustrated  by  the  case  of  New 
York  Cent.   R.   Co.  r.  Lockwood,    (1873)    17 
Wall.    (U.   S.)    357,  where  the  common  law 


prevailing  in  the  state  of  New  York,  in  refer- 
ence to  the  liability  of  common  carriers  for 
negligence,  received  a  different  interpretation 
from  that  placed  upon  it  by  the  judicial 
tribunals  of  the  state;  but  the  law  as  ap- 
plied was  none  the  less  the  law  of  that  state. 
In  cases,  also,  arising  under  the  lex  merca- 
toria,  or  law  merchant,  bjr  reason  of  its  in- 
ternational character,  this  court  has  held 
itself  less  bound  by  the  decisions  of  the  state 
courts  than  in  other  cases.  Swift  r.  Tyson, 
(1842)  16  Pet.  (U.  S.)  1;  Carpenter  v.  Prov- 
idence Washington  Ins.  Co.,  (1842)  16  Pet. 
(U.  S.)  496:  Gates  v.  National  Bank,  (1879) 
100  U.  S.  239;  Brooklyn  City,  etc.,  R.  Co.  v. 
National  Bank,  (1880)  102  U.  S.  14.  There 
is,  however,  one  clear  exception  to  the  state- 
ment that  there  is  no  national  common  law. 

107  Volume  IX. 


ludioial  Power. 


CONSTITUTION. 


Art.  Ill,  M6.  H. 


The  interpretation  of  the  Constitution  of  the 
I'nited  States  is  necessarily  influenced  by  the 
liict  that  its  provisions  are  framed  in  the 
language  of  the  £nglish  common  law,  and 
are  to  be  read  in  the  light  of  its  history.  The 
cede  of  constitutional  and  statutory  construc- 
tion which,  therefore,  is  gradually  formed  by 
the  judgments  of  this  court  in  the  applica- 
tion of  the  Constitution  and  the  laws  and 
treaties  made  in  pursuance  thereof,  has  for 
its  basis  so  much  of  the  common  law  as  may 
be  implied  in  the  subject,  and  constitutes  a 
common  law  resting  on  national  authority." 
See  Application  of  Principles  of  Common 
Law,  8  Fed.  Stat.  Annot.  374. 

The  courts  of  the  Union,  if  the  plaintiff  is  a 
citizen  of  a  state  other  than  that  in  which 
he  brings  suit,  have  jurisdiction  and  are  com- 
petent to  administer  civil  remedies  for  in- 
juries received  from  obstructions  to  naviga- 
ble waters,  upon  the  principles  of  the  common 
law  without  any  statutory  enactment  for  that 
purpose.  Jollv  r.  Terre  Haute  Draw-Bridge 
Co.,  (1853)  6'McLean  (U.  S.)  237,  13  Fed. 
Cas.  No.  7,441. 

The  grant  of  jurisdiction  of  all  cases  in 
law  or  equity  arising  under  the  Constitution, 
laws,  and  treaties  of  the  United  States,  does 
not  recognize  the  common  law  as  a  system  to 
be  administered  by  the  national  courts,  but 
the  rights  given  upon  which  cases  at  law  and 
in  equity  are  based  are  to  be  found  by  a  resort 
to  the  Constitution  and  laws  of  the  United 
States,   and   its  treaties.     Any   rule   of   the 


common  law  affecting  interstate  shipments, 
to  be  effectual  as  to  such  shipments,  must 
have  had  the  legislative  sanction  of  the  Con- 
gress of  the  United  States.  Gatton  v.  Chi- 
cago, etc.,  R.  Co.,  (1895)  95  Iowa  124. 

**  Courts  which  originate  in  the  common  law 
possess  a  jurisdiction  which  must  be  regu- 
lated by  the  common  law,  until  some  statute 
shall  change  their  established  principles;  but 
courts  which  are  created  by  written  law,  and 
whose  jurisdiction  is  defined  by  written  law, 
cannot  transcend  that  jurisdiction."  Ew  p. 
Bollman,   (1807)   4  Cranch  (U.  S.)  03. 

Function  of  parens  patrise  in  relation  to 
minors.  —  There  is  not  vested  in  the  United 
States  covemment  a  common-law  preroga- 
tive;  a  Circuit  (Ik)urt  cannot,  upon  ttie  foot- 
ing of  common-law  prerogative,  by  writ  of 
habeas  corpus,  assume  to  exercise  the  func- 
tion of  parens  patricp  in  relation  to  infant 
children  held  in  detention  by  private  indi- 
viduals not  acting  under  color  of  authority 
from  the  laws  of  the  United  States.  In  re 
Barry,  (1844)  42  Fed-  Rep.  125,  writ  of  error 
dismissed  in  Barrv  v.  Mercein,  ( 1847 )  5  How. 
(U.  S.)  103,  on  the  ground  that  such  a  con- 
troversy related  to  a  matter  which  is  in- 
capable of  being  reduced  to  any  pecuniary 
standard  of  value,  and  the  court,  under  the 
Act  of  Congress,  had  no  appellate  jurisdic- 
tion. But  see  U.  S.  v.  Green,  (1824)  3  Mason 
(U.  S.)  482,  26  Fed.  Cas.  No.  15,256,  in 
which  Story,  J.,  took  jurisdiction  of  such  a 
case. 


2.  Ho  Commdn-law  Offeiues.  —  There  are  no  common-law  offenses  against 
the  United  Statea 


U.  S.  V.  Eaton,  (1892)  144  U.  S.  687;  Ben- 
son V.  McMahon,  (1888)  127  U.  S.  466;  U.  S. 
v.  Britton,  (1883)  108  U.  S.  206;  U.  S.  t\ 
Worrall,  (1798)  2  Dall.  (U.  S.)  384;  Juris- 
diction of  Federal  Judiciary,  (1848)  6  Op. 
Atty.-Gen.  55.  See  in/"ra,  From  state  to  fed- 
eral courts  —  Povoer  to  remove  state  criminal 
cases,  p.  116. 

Common  law  in  criminal  cases  cannot  be 
exercised  by  the  federal  courts.  **  To  fine 
for  contempt,  imprison  for  contumacy,  en- 
force the  observance  of  order,  etc.,  are  powers 
which  cannot  be  dispensed  with  in  a  court, 
because  they  are  necessary  to  the  exercise  of 
all  others:   and  so  far  our  courts  no  doubt 


possess  powers  not  immediately  derived  from 
statute;-  but  all  exercise  of  criminal  jurisdic- 
tion in  common-law  cases,  we  are  of  opinion, 
is  not  within  their  implied  powers."  U.  S. 
r.  Hudson,  (1812)  7  Cranch  (U.  S.)  32.  See 
also  U.  S.  V.  Coolidge,  (1816)  1  Wheat.  (U. 
S.)    415. 

Excepting  that  treaaon  is  defined  by  the 

Constitution,  there  are  no  crimes  against  the 
United  States  save  such  as  Congress  has 
expressly  defined  or  recognized  and  made  pun- 
ishable. The  federal  courts  have  no  jurisdic- 
tion over  common-law  crimes.  U.  S.  v,  Diet- 
rich, (1904)   126  Fed.  Rep.  678. 


XXI.  JxiBiSBiCTiON   OF  STATE  CoiTBTS — 1.  When  Concurrent  with  Federal 

Courts.  —  The  judicial  power  of  the  United  States  extends  by  the  Constitution 
to  controversies  l)etween  citizens  of  different  states  as  well  as  to  eases  arising 
under  the  Constitution,  treaties,  and  laws  of  the  United  States,  and  the  manner 
and  conditions  upon  which  that  power  shall  l)e  exercised,  except  as  the  original 
or  appellate  character  of  the  jurisdiction  is  specially  designated  in  the  Con- 
stitution, are  mere  matters  of  legislative  discretion.  Tn  some  cases,  from  their 
character,  the  judicial  power  is  necessarily  exclusive  of  all  state  authority;  in 
other  cases  it  may  be  made  so  at  the  option  of  Congress,  or  it  may  be  exercised 

concurrently  with  that  of  the  states. 
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Art.  III.,  Me.  8. 


CONSTITUTION. 


Judicial  Power. 


Chicago,  etc.,  R.  Go.  v,  Wbitton,  (1871)  13 

Wall.    (U.    8.)    288.      But   see   DaviBon  v. 

Champlin,    (1828)    7    Conn.    248;    State  v. 
M'Bride,  (1839)  1  Rice  L.  (8.  Car.)  419. 

Suits  by  states  against  citizens  of  other 
states.  —  As,  under  the  long-settled  inter- 
pretation of  the  Constitution,  the  mere  ex- 
tension of  the  judicial  power  of  the  United 
States  to  suits  brought  by  a  state  against 
citizens  of  other  states  did  not,  of  itself, 
divest  the  state  courts  of  jurisdiction  to 
hear  and  determine  such  cases,  the  courts  of 
a  state  may,  so  far  as  the  Constitution  and 
laws  of  the  United  States  are  concerned,  take 
cognizance  of  a  suit  brought  by  the  state  in 
its  own  courts  against  citizens  of  other  states 
when  Congress  ^as  not  invested  the  national 
courts  with  exclusive  jurisdiction  in  cases  of 
that  kind;  subject,  of  course,  to  the  right  of 
the  defendant  to  have  such  suit  removed  to 
the  proper  Circuit  Court  of  the  United  States, 
whenever  the  removal  thereof  is  authorized  by 
the  Acts  of  Congress ;  and  subject,  also,  to  the 
authority  of  the  Supreme  Court  to  review  the 
final  judgment  of  the  state  court,  if  the  case 
be    one    within    its    appellate    jurisdiction. 


Plaquemines  Tropical   Fruit  Co.   r.   Hender- 
son, (1898)   170  U.  S.  521. 

A  state  court  was  held  to  have  jurisdiction 
in  trover  to  recover  mail  matter  wrongfully 
withheld  for  a  charge  of  unlawful  postage. 
The  court  quoted  with  approval  the  language 
of  the  state  court  from  which  the  ease  was 
brought  by  writ  of  error,  that  "  this  is  a  mere 
grant  of  jurisdiction  to  the  federal  courts, 
and  limits  the  extent  of  their  power,  but 
without  words  of  exclusion  or  any  attempt 
to  oust  the  state  courts  of  concurrent  juris- 
diction in  any  of  the  specified  cases  in  which 
concurrent  jurisdiction  existed  prior  to  the 
adoption  of  the  Constitution.  The  apparent 
object  was  not  to  curtail  the  powers  of  the 
state  courts,  but  to  define  the  limits  of  those 

f ranted   to   the  federal   judiciary."     Teal  v. 
elton,  (1851)   12  How.   (U.  S.)   292. 

The  jurisdiction  of  the  state  courts  extends 
to  an  indictment  for  forging  the  names  of 
soldiers  to  powers  of  attorney  authorizing 
the  defendant  to  demand  and  receive  their 
warrants  for  the  donation  of  lands  granted 
by  Acts  of  Congress,  for  services  during  the 
revolutionary  war.  Com.  v.  Schaffer,  (1797) 
4  Dall.  (Pa.)  appendix  xxvi. 


2.  When  Congress  Hay  Authorize  State  Courts  to  Act.  —  Congress  is  at  liberty 
to  authorize  the  judicial  officers  of  the  several  states  to  exercise  such  power 
as  is  ordinarily  given  to  officers  of  courts  not  of  record ;  such,  for  instance,  as 
the  power  to  take  affidavits,  to  arrest  and  commit  for  trial  offenders  against 
the  laws  of  the  United  States,  to  naturalize  aliens,  and  to  perform  such  other 
duties  as  may  be  regarded  as  incidental  to  the  judicial  power  rather  than  a 
part  of  the  judicial  power  itself. 

See  Houston  v.  Moore,   (1820)  5  Wheat.   (U. 
S.)  27. 

Power  may  be  conferred  upon  a  state  offi- 
cer, as  such,  to  execute  a  duty  imposed  under 
an  Act  of  Congress,  and  the  officer  may  ex- 
ecute the  same,  unless  its  execution  is  pro- 
hibited by  the  Constitution  or  legislation  of 
the  state.  Dallemagne  v,  Moisan,  (1905)  197 
U.  S.  174. 

Congress  has  no  right  to  require  that  state 
courts  shaU  entertain  suits  for  the  objects 
and  purposes  declared  in  a  bankrupt  law. 
The  states,  in  providing  their  own  judicial 
tribunals,  have  a  ri^ht  to  limit,  control,  and 
restrict  their  judicial  functions  and  juris- 
diction according  to  their  own  mere  pleasure. 
They  may  refuse  to  allow  suits  to  be  brought 
there  "  arising  under  the  laws  of  the  Unitod 
States,"  for  many  just  reasons;  first,  that 
Congress  are  bound  to  provide  such  tribunals 
for  themselves;  secondly,  that  stale  courts 
are  not  subject  to  the  legislation  of  Congress 
as  to  their  jurisdiction;  thirdly,  that  it  may 
most  materially  interfere  with,  the  con- 
venience of  their  own  courts  and  the  rights 
of  their  own  citizens,  and  be  attended  with 
great  expense  to  the  state,  as  well  as  great 
delays  in  the  administration  of  justice,  to 
allow  their  courts  to  be  crowded  with  suits 
arising  under  the  laws  of  the  United  States; 
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Roberteon  v,  Baldwin,  (1897)  166  U.  S. 
278,  wherein  the  court  said:  "The  first 
proposition,  that  Congress  has  no  authority 
under  the  Constitution  to  vest  judicial  power 
in  the  courts  or  judicial  officers  of  the  several 
states,  originated  in  an  observation  of  Mr. 
Justice  Story  in  Martin  v.  Hunter,  (1816)  1 
Wheat.  (U.  S.)  304,  330,  to  the  eflfect  that 
'Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except 
in  courts  ordained  and  established  by  itself.' 
This  was  repeated  in  Houston  r.  Moore, 
(1820)  5  Wheat.  (U.  S.)  1,  27;  and  the  same 
general  doctrine  has  received  the  approval  of 
the  courts  of  several  of  the  states.  •  •  •  The 
better  opinion  is  that  the  second  section  was 
intended  as  a  constitutional  definition  of  the 
judicial  power,  Chisholm  v.  Georgia,  (1793) 
2  Dall.  (U.  S.)  419,  475,  which  the  Constitu- 
tion intended  to  confine  to  courts  created  by 
Congress;  in  other  words,  that  such  power 
extends  only  to  the  trial  and  determination 
of  cases  in  courts  of  record;"  and  held  that 
the  power  of  justices  of  the  peace  to  arrest 
deserting  seamen  and  deliver  them  on  board 
their  vessel  is  not  within  the  definition  of  the 
"  judicial  power  "  as  defined  in  the  Constitu- 
tion, and  may  be  lawfully  conferred  op  state 
officers,  and  Acts  of  Congress  conferring  such 
jurisrliction  are  not  unconstitutional.  See 
also  Levin  v.  V.  S..  (C.'C.  A.  1904)  128  Fed. 
Rep.  829:  Etc  p-   Oiet,   (1855)    26  Ala.   156. 


Judicial  Power. 


CONSTITUTION. 


Art.  III.,  IM.  SL 


and  fourthly,  as  in  the  present  case,  that  it 
would  involve  the  state  courts  in  almost  end- 
less examinations  and  discussions  of  the 
principles  and  bearings  of  the  bankrupt  law, 
confessedly  a  system  novel  in  our  jurispru- 


dence, intricate  in  its  details,  and  involving 
questions  exceedingly  complicated  and  diffi- 
cult in  its  practical  operation.  Mitchell  v. 
Great  Works  Milling,  etc.,  Co.,  (1843)  2 
Story  (U.  S.)  648,  17  Fed.  Cas.  No.  9,662. 


3.  Congress  May  Exclnde  State  Jurisdiction.  —  It  cannot  be  doubted  that  each 
of  the  original  states  had,  prior  to  the  adoption  of  the  Constitution,  complete 
and  exclusive  jurisdiction  by  its  judicial  tribunals  over  all  legal  questions,  of 
whatsoever  nature,  capable  of  judicial  determination,  and  involved  in  any  case 
within  its  limits  between  parties  over  whom  it  could  exercise  jurisdiction. 
Nothing  more  was  done  by  the  Constitution  than  to  extend  the  judicial  power 
of  the  United  States  to  specified  cases  and  controversies;  leaving  to  Congress 
to  determine  whether  the  courts  to  be  established  by  it  from  time  to  time  should 
be  given  exclusive  cognizance  of  such  cases  or  controversies,  or  should  only 
exercise  jurisdiction  concurrent  with  the  courts  of  the  several  states. 

Plaquemines  Tropical  Fruit  Co.  v.  Hender- 
son, (1808)  170  U.  S.  517.  See  also  Ex  p. 
Houghton,  (1881)  8  Fed.  Rep.  897. 


<<In  what  cases  (if  any)  is  this  judicial 
power  ezclusive,  or  exclusive  at  the  election 
of  Congress?  It  will  be  observed  that  there 
are  two  classes  of  cases  enumerated  in  the 
Constitution,  between  which  a  distinction 
seems  to  be  drawn.  The  first  class  includes 
cases  arising  under  the  Constitution,  laws, 
and  treaties  of  the  United  States;  cases  af- 
fecting ambassadors,  other  public  ministers, 
and  consuls,  and  cases  of  admiralty  and  mari- 
time jurisdiction.  In  this  class  the  expres- 
sion is,  'and  that  the  judicial  power  shall 
extend  to  all  cases;  *  but  in  the  subsequent 
part  of  the  clause  which  embraces  all  the 
other  caaes  of  national  cognizance,  and  forms 
the  second  class,  the  word  '  all  *  is  dropped 
seemingly  ew  induatria.  Here  the  judicial 
authority  is  to  extend  to  controversies  (not 
to  all  controversies)  to  which  the  United 
States  shall  be  a  party,  etc.  From  this  dif- 
ference of  phraseology,  perhaps,  a  difference 
of  constitutional  intention  may,  with  pro- 
priety, be  inferred.  It  is  hardly  to  be  pre- 
sumed that  the  variation  in  the  language 
could  have  been  accidental.  It  must  have 
been  the  result  of  some  determinate  reason; 
and  it  is  not  very  difficult  to  find  a  reason 
sufficient  to  support  the  apparent  change  of 
intention.  In  respect  to  the  first  class,  it 
may  well  have  been  the  intention  of  the 
framers  of  the  Constitution  imperatively  to 
extend  the  judicial  power  either  in  an  orig- 
inal or  appellate  form  to  all  cases;  and  in 
the  latter  cLaas  to  leave  it  to  Congress  to 
qualify  the  jurisdiction,  orierinal  or  appel- 
late, in  such  manner  as  public  policy  might 
dictate.  The  vital  importance  of  all  the 
cases  enumerated  in  the  first  class  to  the  na- 
tional sovereifyiity  might  warrant  such  a  dis- 
tinction, la  the  first  place,  as  to  cases  aris- 
ing under  the  Constitution,  laws,  and  treaties 
of  the  United  States.  Here  the  state  courts 
could  not  ordinarily  possess  a  direct  juris- 
diction. The  jurisdiction  over  such  cases 
could  not  exist  in  the  state  courts  previous 
to  the  adoption  of  the  Constitution,  and  it 


could  not  afterwards  be  directly  conferred 
on  them;  for  the  Constitution  expressly  re< 
quires  the  judicial  power  to  be  vested  In 
courts  ordained  and  established  by  the  United 
States.  This  class  of  cases  would  embrace 
civil  as  well  as  criminal  jurisdiction,  and 
affect  not  only  our  internal  policy,  but  our 
foreign  relations.  It  would,  therefore,  be 
perilous  to  restrain  it  in  any  manner  whatso- 
ever, inasmuch  as  it  might  hazard  the  na- 
tional safety.  The  same  remarks  may  be 
urged  as  to  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  who  are  em- 
phatically plax;ed  under  the  guardianship  of 
the  law  of  nations;  and  as  to  cases  of  admi- 
ralty and  maritime  jurisdiction,  the  admi- 
ralty jurisdiction  embraces  all  questions  of 
prize  and  salvage,  in  the  correct  adjudication 
of  which  foreign  nations  are  deeply  *  inter- 
ested; it  embraces  also  maritime  torts,  con- 
tracts, and  offenses,  in  which  the  principles 
of  the  law  and  comity  of  nations  often  form 
an  essential  inquiry.  All  these  cases,  then, 
enter  into  the  national  policy,  affect  the  na- 
tional rights,  and  may  compromise  the  na- 
tional sovereignty.  The  original  or  appellate 
jurisdiction  ought  not,  therefore,  to  be  re- 
strained, but  should  be  commensurate  with 
the  mischiefs  intended  to  be  remedied,  and,  of 
course,  should  extend  to  all  cases  whatsoever. 
A  different  policy  might  well  be  adopted  in 
reference  to  the  second  class  of  cases;  for  al- 
though it  might  be  fit  that  the  judicial  power 
should  extend  to  all  controversies  to  which 
the  United  States  should  be  a  party,  yet  this 
power  might  not  have  been  imperatively 
given,  lest  it  should  imply  a  right  to  take 
cognizance  of  original  suits  brought  against 
the  United  States  as  defendants  in  their  own 
courts.  It  might  not  have  been  deemed  proper 
to  submit  the  sovereignty  of  the  Unite<l 
States,  against  their  own  will,  to  judicial 
cognizance,  either  to  enforce  rights  or  to  pre- 
vent wrongs ;  and  as  to  the  other  cases  of  the 
second  class,  they  might  well  be  left  to  be 
exercised  under  the  exceptions  and  regula- 
tions which  Congress  might,  in  their  wisdom, 
choose  to  apply.  •  •  •  We  do  not,  how- 
ever, profess  to  place  any  implicit  reliance 
upon    the   distinction    which    has   here   been 

110  Volume  IX. 


Art  UL,  MC  S. 


CONSTITUTION. 


Jndioial  Power. 


stated  and  endeavored  to  be  illustrated." 
Martin  r.  Hunter,  (1816)  1  Wheat.  (U.  S.) 
333,  reveriing  Hunter  v.  Martin,  (1814)  4 
Mun£.  (Va.)  1. 

"  How  far  this  judicial  power  is  exclusive, 
or  may,  by  the  legislation  of  Congress,  be  made 
exclusive  in  the  courts  of  the  United  States, 
has  been  much  discussed,  though  there  has 
been  no  direct  adjudication  upon  the  point.  In 
the  opinion  delivered  in  the  case  of  Martin  v. 
Hunter,  (1816)  1  Wheat.  (U.  S.)  334,  Mr. 
Justice  Story  comments  upon  the  fact  that 
there  are  two  classes  of  cases  enumerated  in 
the  clause  cited,  between  which  a  distinction 
is  drawn;  that  the  first  class  includes  cases 
arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States,  cases  affecting 
ambassadors,  other  public  ministers,  ilnd  con- 
suls, and  cases  of  admiralty  and  maritime 
jurisdiction;  and  that,  w^ith  reference  to  this 
class,  the  expression  is  that  the  judicial  power 
shall  extend  to  all  cases;  but  that  in  the  sub- 
sequent part  of  the  clause,  which  embraces 
all  the  other  cases  of  national  cognizance, 
nnd  forms  the  second  class,  the  word  '  all '  is 
dropp<xi.  And  the  learned  justice  appears  to 
have  thought  the  variation  in  the  language 
the  result  of  some  determinate  reason^  and 
suggests  that,  with  respect  to  the  first  class, 
it  may  have  been  the  intention  of  the  framers 
of  the  Constitution  imperatively  to  extend  the 
judicial  power  either  in  an  original  or  appel- 
late form  to  all  cases,  and,  with  respect  to 
the  latter  class,  to  leave  it  to  Congress  to 
qualify  the  jurisdiction  in  such  manner  as 
public  policy  might  dictate.  Many  cogent 
rea.sons  and  various  considerations  of  public 
policy  are  stated  in  support  of  this  sugges- 
tion. The  vital  importance  of  all  the  cases 
enumerated  in  the  nrst  class  to  the  national 
sovereignty  is  mentioned  as  a  reason  which 
may  have  warranted  the  distinction,  and 
which  would  seem  to  require  that  they  should 
be  vested  exclusively  in  the  national  courts, 
—  a  consideration  which  does  not  apply,  at 
least  with  equal  force,  to  cases  of  the  second 
class.  Without,  however,  placing  implicit  re- 
liance upon  the  distinction  stated,  the  learned 
justice  observes,  in  conclusion,  that  it  is 
manifest  that  the  judicial  power  of  the 
United  States  is  in  some  cases  unavoidably 


exclusive  of  all  state  authority,  and  that  in 
all  others  it  may  be  made  so  at  the  election 
of  Congress.  We  agree  fully  with  this  con- 
clusion. The  legislation  of  Congress  has  pro- 
ceeded upon  this  supposition.  The  Judiciary 
Act  of  1789j  in  its  distribution  of  jurisdiction 
to  the  several  federal  courts,  recognizes  and  is 
framed  upon  the  theory  that  in  all  cases  to 
which  the  judicial  power  of  the  United  States 
extends,  Confess  may  rightfully  vest  exclu- 
sive jurisdiction  in  the  federal  courts.  It  de- 
clares that  in  some  cases,  from  their  commence- 
ment, such  jurisdiction  shall  be  exclusive; 
in  other  cases  it  determines  at  what  stage 
of  procedure  such  jurisdiction  shall  attach, 
and  how  long  and  how  far  concurrent  juris- 
diction of  the  state  courts  shall  be  permitted. 
Thus,  cases  in  which  the  United  States  are 
parties,  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  and  cases  against  consuls 
and  vice-consuls,  except  for  certain  offenses, 
are  placed,  from  their  commencement,  exclu- 
sively under  the  cognizance  of  the  federal 
courts.  On  the  other  hand,  some  cases,  in 
which  an  alien  or  a  citizen  of  another  state 
is  made  a  party,  may  be  brought  either  in  a 
federal  or  a  state  court,  at  the  option  of  the 
plaintiff;  and  if  brought  in  the  state  court 
may  be  prosecuted  until  the  appearance  of 
the  defendant,  and  then,  at  his  option,  may  be 
suffered  to  remain  there,  or  may  be  trans- 
ferred to  the  jurisdiction  of  the  federal 
courts.  Other  cases,  not  included  under  these 
heads,  but  involving  (juestions  under  the  Con- 
stitution, laws,  treaties,  or  authority  of  the 
United  States,  are  only  drawn  within  the  con- 
trol of  the  federal  courts  upon  appeal  or  writ 
of  error,  after  final  judgment.  By  Subse- 
quent legislation  of  Congress,  and  particu- 
larly by  the  legislation  of  the  last  four  years, 
many  of  the  cases,  which  bv  the  Judiciary 
Act  could  only  come  under  the  cognizance  of 
the  federal  courts  after  final  judgment  in  the 
state  courts,  may  be  withdrawn  from  the 
concurrent  jurisdiction  of  the  latter  courts 
at  earlier  stages,  upon  the  application  of  the 
^defendant.  The  constitutionality  of  these 
provisions  cannot  be  seriously  questioned, 
and  is  of  frequent  recognition  by  ooth  state 
and  federal  courts."  The  Moses  Taylor, 
(1866)  4  Wall.  (U.  S.)  428. 


XXn.  Remoyal  07  Caubbs — 1.  From  One  Circuit  to  Another.  —  Congress 
may  authorize  the  removal  of  suits  from  one  circuit  to  another.  There  are  no 
words  in  the  Constitution  to  prohibit  or  restrain  the  exercise  of  this  power. 

Stuart  V,  Laird,   (1803)    1  Cranch   (U.  S.)  299. 

2.  From  State  to  Federal  Conrts.  —  An  Act  of  Congress  providing  for  the 
removal  of  suits  from  state  courts  to  the  United  States  Circuit  Courts,  when 
the  Circuit  Courts  could  be  given  by  Congress  original  or  appellate  jurisdiction 
of  such  suits,  is  constitutional. 


Nashville  r.  Cooper,  (1867)  6  WaU.  (U. 
S.)  247.  But  see  Moseley  r.  Chamberlain, 
18  Wis.  704. 

See  Act  of  March    3,   1875,  section   2.  as< 
amended,  under  title  Judiciary,  4  Fed.  Stat. 
Ahkot.  312. 


Ill 


Between  citizens  of  the  same  state.  —  The 
federal  courts  cannot  be  authorized  to  divest 
a  state  court  of  its  jurisdiction,  once  regu- 
larly acquired,  of  a  suit  between  citizens  of 
the  same  state,  unless  it  involves  title  to 
lands  claimed  to  have  been  acquired  by  dif- 
ferent states,  or  affects  ambassadors.  minis- 
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ters,  or  consuls,  or  is  a  ease  arising  under 
the  Constitution  or  a  law  of  the  United 
States.  Any  statute  professing  to  authorize 
such  a  transfer  of  such  suit  would  be  an  en- 
croachment upon  the  reserved  rights  of  the 
state,  in  conflict  with  the  National  Constitu- 
tion, and  void.  An  Act  of  Ccmgress  which 
would  require  the  removal  of  a  suit  from  a 
state  court  after  the  plaintiff  had  become  a 
citizen  of  the  same  state  as  the  defendant, 
would  be  void.  Bruce  v,  Gibson,  (1881)  9 
Fed.  Rep.  540. 

Between  citizens  of  different  states.  —  Con- 
gress has  the  power  to  provide  for  the  re- 
moval of  a  case  from  a  state  to  a  national 
court  in  which  some  of  the  necessary  parties 
defendant  are  citizens  of  the  same  state  with 
the  parties  plaintiff  or  some  of  them.  *'  The 
change  in  the  language  of  this  section  from 
the  use  of  the  terra  *  cases  '  to  *  controversies  * 
is  apparently  deliberate  and  premeditated; 
and,  in  the  case  of  an  instrument  so  carefully 
prepared  and  considered  as  the  Constitution 
of  the  United  States,  cannot  be  regarded  as 
fortuitous,  or  without  special  significance. 
In  my  judgment,  it  was  intended  by  the  use 
of  the  terms  '  cases  *  and  *  controversies  *  to 
distinguish  between  an  ordinary  action  or 
suit,  which  may  include  many  parties  plain- 
tiff or  defendant,  and  involve  the  examina- 
tion and  consideration  of  more  than  one  item 
of  dispute  or  controversy,  and  so  much  or 
such  part  of  such  proceeding  as  may  only 
constitute  a  controversy  between  two  or  more 
of  said  parties,  who  are  citizens  of  different 
states.  There  may  be  a  controversy  in  a 
case  which  is  less  than  the  whole  of  it.  Both 
the  Act  of  1875  and  that  of  1887  (section  2) 
make  express  provision  for  the  removal  of  a 
case  —  the  whole  case  —  in  which  there  is  a 
separate  controversy  between  citizens  of  dif- 
ferent states.  A  controversy  between  citizens 
of  different  states  is  none  the  less  such  a 
controversy  because  they  are  not  the  only 
parties  to  it."  Fisk  v,  Henarie,  (1887)  32 
Fed.  Rep.  422,  reversed  on  the  question  of 
construction  of  the  removal  statute,  (1892) 
142  U.  S.  469. 

The  jurisdiction  conferred  by  the  Consti- 
tution extends  to  controversies  between  citi- 
zens of  different  states  and  is  broader  than 
an  Act  giving  the  right  of  removal  of  a  suit 
from  a  state  court  into  a  United  States  court, 
which  is  limited  to  a  controversy  in  which 
one  of  the  parties  is  a  citizen  of  the  state  in 
which  suit  is  brought,  and  the  Act  is  there- 
fore within  the  constitutional  power  of  Con- 
gress. Johnson  r.  Monell,  (1869)  Woolw. 
(U.  S.)  390,  13  Fed.  Cas.  No.  7,399. 

When  a  state  a  party.  —  Cases  where  the 
subject-matter  of  the  controversy  would  give 
the  federal  judiciary  jurisdiction,  may  orig- 
inate in  other  court*  and  be  removed  to  the 
Circuit  Court  or  taken  by  appeal  or  writ  of 
error  to  the  Supreme  Court,  although  a  state 
shall  be  a  party.  Texas  r.  Lewis,  (1882)  12 
Fed.  Rep.  5. 


order  of  the  President,  and  when  the  order 
was  made  a  defense  therein,  were  held  to  be 
constitutional  in  Hodgson  v,  Millward,(1863) 
3  Grant  Cas.  (Pa.)  412;  Kulp  v,  Ricketts, 
(1863)  3  Grant  Cas.  (Pa.)  420;  and  uncon- 
stitutional in  Ohio  v.  Bliss,  (1863)  3  Grant 
Caa.  (Pa.)  427;  Jones  v,  Seward,  (1863)  3 
Grant  Cas.  (Pa.)  431;  Benjamin  v.  Murray, 
(Supm.  Ct.  Gen.  T.  1866)  28  How.  Pr.  (N. 
Y.)  193;  People  v.  Murray,  (N.  Y.  Gen. 
Sess.  1864)  6  Park.  Crim.  (N.  Y.)  577. 

On  denial  of  ciyil  riitl^ts.  —  Section  641,  R. 
S.,  enacting  that  "when  any  civil  suit  or 
criminal  prosecution  is  commenced  in  any 
state  court  for  any  cause  whatsoever  against 
any  person  who  is  denied,  or  cannot  enforce, 
in  the  judicial  tribunals  of  the  state,  or  in 
the  part  of  the  state  where  such  prosecution 
is  pending,  any  right  secured  to  him  by  any 
law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  or  of  all  per- 
sons within  the  jurisdiction  of  the  United 
States,  such  suit  or  prosecution  may,  upon 
the  petition  of  such  defendant,  filed  in  said 
state  court  at  any  time  before  the  trial  or 
final  hearing  of  the  case,  stating  the  facts, 
and  verified  by  oath,  be  removed  before  trial 
into  the  next  Circuit  Court  of  the  United 
States  to  be  held  in  the  district  where  it  is 
pending,"  was  held  to  be  constitutional,  and 
to  be  fully  warranted  by  the  fifth  section  of 
the  Fourteenth  Amendment.  Strauder  v» 
West  Virginia,  (1879)  100  U.  S.  311,  reverB- 
ing  State  t?.  Strauder,  (1877)  11  W.  Va.  745. 
See  also  State  v.  Fairfield  County,  (1864) 
16  Ohio  St.  384. 

See  also  title  Judiciary,  4  Fbd.  Stat. 
Annot.  2^8. 

On  defense  arising  under  Act  of  Congress. 
—  An  Act  of  Congress  giving  a  defendant  the 
right  to  remove  a  suit  from  a  state  court  to 
a  United  States  Circuit  Court,  on  a  defense 
arising  under  an  Act  of  Congress,  is  valid. 
Jones  V,  Seward,  (1864)  41  Barb.  (N.  Y.) 
272. 

Suits  against  United  States  officer. — 
Section  643,  R.  S.,  providing  that  "when 
any  civil  suit  or  criminal  prosecution  is 
commenced  in  any  court  of  a  state  against 
any  officer  appointed  under,  or  acting  by  au- 
thority of,  any  revenue  law  of  the  United 
States,  now  or  hereafter  enacted,  or  aflainst 
any  person  acting  by  or  under  authority  of 
any  such  officer,  on  account  of  any  act  dona 
under  color  of  his  office  or  of  any  such  law, 
or  on  account  of  any  right,  title,  or  authority 
claimed  by  such  officer  or  other  person  under 
any  such  law,"  the  case  may  be  removed  into 
the  federal  court,  waa  a  constitutional  exer- 
cise of  the  power  of  Congress.  Tennessee  v. 
Davis,  (1879)  100  U.  S.  261.  See  also  Find- 
ley  t?.  Satterfield,  (1877)  3  Woods  (U.  S.) 
504,  9  Fed.  Cas.  No.  4,792;  State  v.  Hoskins, 
(1877)  77  N.  Car.  530. 

See  also  title  Judiciary,  4  Fed.  Stat. 
Annot.  260. 


Suits  for  acts  done  by  order  of  the  Presi-  For   prejudice   or   local   influence.  —  It   is 

dent.  —  Sections  4  and  5  of  the  Act  of  March  within  the  power  of  Congress  to  authorize  a 

3,   1863,  providing  for  the  removal  of  suits  plaintiff  who  discovei*s,  sSter  suit  brought  in 

pending  or  to  be  brought  for  acts  done  by  a  state  court»  tha-t  the  prejudice  and  local 
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inlliiaiee,  against  ^ieh  the  Confltitution  in- 
tended to  goard,  are  audi  as  are  likely  to 
E revolt  him  from  obtaining  justice,  to  remove 
is  ease  into  a  national  court,  and  to  prescribe 
the  conditions  upon  which  the  removal  shall 
be  allowed.  Chicago,  etc.,  R.  Co.  v.  Whitton, 
(1871)  13  Wall.  (U.  S.)  289.  See  also  Bur- 
son  V.  National  Park  Bank,  (1872)  40  Ind. 
180;  Meadow  Valley  Min.  Ck>.  v.  Dodds, 
(1871)  7  Nev.  144;  Gk>odman  v.  Oshkosh, 
(1878)  45  Wis.  355. 

Action  At  law  equitable  in  form.  —  When 
the  principal  action  is  an  action  at  law,  the 
fact  that  under  state  statutes  the  process  of 
attachment  or  garnishment  against  nonresi- 
dents is  equitable  in  form,  could  not  cut  off 
the  right  of  removal  where  diversity  of  citi- 
aensbip  exists.  The  right  to  remove  given  by 
a  constitutional  Act  of  Congress  cannot  be 
taken  away  or  abridged  by  state  statutes. 
Courtney  v,  Pradt,  (1905)  196  U.  S.  92. 

Statute  of  limitations  presciibed  by  Con- 
gress.^ For  such  suits  as  may  be  removed 
from  state  courts  into  the  federal  courts,  Con- 
gress may  prescribe  a  statute  of  limitations, 
which  is  bmding  upon  the  state  courts  as 
well  as  upon  the  federal  courts.  Mitchell  v. 
CUik,  (1884)  110  U.  S.  642.  See  also  Am- 
son  V.  Murphy,  (1883)   109  U.  S.  238. 

"At  any  time  before  the  final  hearing  or 
triaL"  — An  Act  of  Ck>ngress  authorizing  the 
removal  of  a  suit  from  a  state  court  to  a 
United  States  court  **  at  any  time  before  the 
final  hearing  or  trial  of  the  suit"  is  within 
the  power  of  Congress.  Home  L.  Ins.  Co.  v. 
Dunn,  (1873)  19  Wall.  (U.  S.)  226.  See 
also  Stephois  v.  Howe,  (N.  Y.  Super.  Ct. 
Spec  T.)  43  How.  Pr.  (N.  Y.)  134. 

Befoire  and  after  Judgment.  —  This  power 
of  removal  is  not  to  be  found  in  express 
terms  in  any  part  of  the  Constitution;  if  it 
be  given,  it  is  only  given  by  implication  as 


a  power  necessary  and  proper  to  carry  into 
effect  some  express  power.  The  power  of  re- 
moval is  certainly  not,  in  strictness  of  Ian* 
guage,  an  exercise  of  original  jurisdiction  to 
have  attached  elsewhere.  The  existence  of 
this  power  of  removal  is  familiar  in  courts 
acting  according  to  the  course  of  the  common 
law  in  criminal  as  well  as  civil  cases,  and 
it  is  exercised  before  as  well  as  after  judg- 
ment. But  this  is  always  deemed  in  both 
cases  an  exercise  of  appellate  and  not  of  orig- 
inal jurisdiction.  If,  then,  the  right  of  re- 
moval be  included  in  the  appellate  jurisdic- 
tion, it  is  only  because  it  is  one  mode  of  exer- 
cising that  power,  and  as  Congress  is  not 
limited  by  the  Constitution  to  any  particular 
mode  or  time  of  exercising  it,  it  may  author- 
ize a  removal  either  before  or  after  judg- 
ment. The  time,  the  process,  and  the  man- 
ner, must  be  subject  to  its  absolute  legisla- 
tive control.  Martin  v.  Hunter,  (1816)  1 
Wheat.  (U.  S.)  349,  reversing  Hunter  v, 
Martin,  (1814)  4  Munf.  (Va.)  1.  On  the 
authority  of  this  case,  it  was  held  in  Murray 
V.  Patrie,  (1866)  6  Blatchf.  (U.  S.)  343,  17 
Fed.  Cas.  No.  9,967,  that  the  removal  of 
causes  from  the  state  courts  to  the  Circuit 
Courts  of  the  United  States  might  take  place 
after  as  well  as  before  judgment. 

The  power  of  Congress  to  provide  for  the 
transfer,  before  judgment,  of  cases  which  fall 
within  the  jurisdiction  of  the  courts  of  the 
United  States,  cannot  be  questioned.  McCor- 
niick  V.  Humphrey,   (1866)   27  Ind.  149. 

Removing  the  whole  suit.  —  An  Act  of  Con- 
gress authorizing  the  removal  of  causes  from 
stete  courts  to  United  Stetes  Circuit  Coiuts 
on  petition  of  one  nonresident  defendant  on 
the  ground  of  local  prejudice  is  not  unconsti- 
tutional as  conferring  on  a  federal  court  juris- 
diction te  try  a  suit  in  which  there  is  also  a 
controversy  between  the  plaintiff  and  other 
resident  defendants.  Whelan  t?.  New  Yoric, 
ete.,  R.  Co.,   (1888)   36  Fed.  Rep.  868. 


Power  to  Bsmove  fitots  Oriminal  Oases.  —  The  constitutional  power  of  Congress 
to  authorize  the  removal  of  criminal  cases  for  alleged  offenses  against  state  laws 
from  state  courts  to  the  Circuit  Courts  of  the  United  States,  when  there  arises 
a  federal  question  in  them,  is  as  ample  as  its  power  to  authorize  the  removal 
of  a  civil  case 

Tennessee  v.  Davis,  (1870)  100  U.  S.  271. 

Statute  Anfhoriiiag  Bemand  to  State  Court  —  The  inferior  courts,  while  authorized 

by  the  Constitution,  owe  their  powers  and  jurisdiction  immediately  to  Congress, 

and  can  have  no  powers  not  conferred  by  Congress,  and  the  same  power  which 

has  conferred  jurisdiction  may  take  away  jurisdiction  previously  conferred. 

The  clause  in  the  Act  of  March  3,  1887,  that  "  at  any  time  before  the  trial  of 

any  suit  whidi  is  now  pending  in  any  Circuit  Court,  or  may  hereafter  be 

entered  therein^  and  which  has  been  removed  to  said  court  from  a  state  court 

on  the  affidavit  of  any  party  plaintiff  that  he  had  reason  to  believe,  and  did 

believe,  that  from  prejudice  or  local  influence  he  was  unable  to  obtain  justice  in 

said  state  courts  the  Circuit  Court  shall,  on  the  application  of  the  other  party, 
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examine  into  the  tnitli  of  said  affidavit^  and  tlie  grounds  thereof ;  and,  unless 
it  shall  appear  to  the  satisfaction  of  said  court  that  said  party  will  not  be  able 
to  obtain  justice  in  such  state  court,  it  shall  cause  the  same  to  be  remanded 
thereto/'  is  constitutional.  Upon  the  removal  of  a  cause  from  a  state  court, 
the  jurisdiction  is  not  so  utterly  devested  that  it  cannot  be  restored  by  a  proper 
order  of  the  federal  court  The  effect  of  an  order  remanding  a  cause  is  simply 
the  restoration  of  a  jurisdiction  previously  acquired  by  the  state  court,  but  held 
in  abeyance  during  the  pendency  of  the  cause  in  the  federal  court,  rather  than 
the  investiture  of  original  jurisdiction. 

Birdseye  v.  Shaeffer,  (1888)  37  Fed.  Rep.  See  Act  of  March  3,  1875,  eection  5,  as 

828.  See  also  Manley  v,  Olney,  (1887)  32  amended  by  the  Acts  of  1887  and  1888,  under 
Fed.  Rep.  709.  the  title  Judiciary,  4  Fed.  Stat.  Annot.  371. 

XXm.  State  Laws  as  Aftxctiho  Fedebal  Jitbisdigtioh — 1.  Cannot 
Abridge  or  Impair  Jurisdiction.  —  The  jurisdiction  conferred  upon  the  national 
courts  cannot  be  abridged  or  impaired  by  any  state  statute. 

Barrow  Steamship  Co.  t7.  Kane,  (1898)  170  National  Bank  v,  Sebastian  County,   (1879) 

U.  S.  111.     See  also  Home  Ins.  Co.  v.  Morse,  5  DiU.  (U.  S.)  414,  17  Fed.  Cas.  Na  10,040; 

(1874)  20  Wall.  (U.  S.)  453;  Fidelity  Trust  Mason  v.  West  Branch  Boom  Co.,   (1868)   3 

Co.  V.  Gill  Car  Co.,  (1885)  25  Fed.  Rep.  73d;  Wall.  Jr.  (C.  C.)  252,  16  Fed.  Cas.  No.  9,232. 

S.  Substantial  Rights  Given  May  Be  Bnforoed.  —  A  state  law  cannot  give  juris- 
diction to  any  federal  court,  but  it  may  give  a  substantial  right  of  such  a 
character  that  where  there  is  no  impediment  arising  from  the  residence  of  the 
parties,  the  right  may  be  enforced  in  the  proper  federal  tribunal  whether  it  be 
a  court  of  equity,  of  admiralty,  or  of  common  law.  The  statute  in  such  cases 
does  not  confer  the  jurisdiction.  That  exists  already,  and  it  is  invoked  to  give 
effect  to  the  right  by  applying  the  appropriate  remedy.  This  principle  may  be 
laid  down  as  axiomatic  in  our  national  jurisprudenca 

Em  p.  McNiel,   (1871)    13  Wall.    (U.  S.)  The  local  Uwb  canneyer  confer  jurisdiction 

243.     See  also  the  following  cases:  on  the  courts  of  the  United  States.     They 

United  States.  —  Home  Ins.  Co.  v.  Morse,  can  only  furnish  rules  to  ascertain  the  rights 

(1874)    20   Wall.    (U.   S.)    453;    Buford   v,  of  parties,  and  thus  assist  in  the  administra- 

Holley,   (1886)   28  Fed.  Rep.  683.  tion  of  the  proper  remedies,  where  the  juris- 

CalijfortUa. — Greely  v.  Townsend,    (1864)  diction  is  vested  by  the  laws  of  the  United 

25  Cal.  614.  States.    The  Steam-Boat  Orleans  v.  Ifhosbus, 

LoiiMtana.  —  Collier  V.  Stanbrough,  (1843)  (1837)  11  Pet.  (U.  S.)  183. 
6  Rob.   (La.)  230. 


8.  Sespeotin;  Fraudulent  Conveyanoes.  —  A  statute  which  provides  that  "  a 
creditor,  without  a  lien,  may  file  a  bill  in  chancery  to  subject  to  the  payment 
of  his  debt  any  property  which  has  been  fraudulently  transferred  or  attempted 
to  be  fraudulently  conveyed  by  his  debtor,"  is  operative  in  the  courts  of  the 
United  States. 

Buford  V,  Holley,   (1886)   28  Fed.  Rep.  681. 

4.  Requiring  Demand  Before  Suit  Against  Connty.  —  A  provision  of  a  state 
statute  requiring  that  before  suit  is  brought  upon  an  unliquidated  claim 
against  a  county  the  same  must  be  presented  to,  and  a  demand  for  payment  be 
made  of,  the  board  of  supervisors,  is  not  intended  to  affect  or  impair  the  juris- 
diction of  the  federal  courts,  nor  to  deny  the  right  of  citizens  of  other  states 
to  sue  therein,  nor  to  control,  limit,  or  impair  the  rights  and  remedies  of 
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patentees,  nor  does  it  seek  to  deal  with  subjects  beyond  the  legislative  control 
of  the  state.  Legislation  of  this  character  no  more  affects  the  jurisdiction  of 
the  federal  courts,  or  the  rights  of  citizens  of  other  states,  tlian  the  legislation 
touching  demand  and  notice  of  nonpayment  of  commercial  paper,  and  many 
other  subjects  in  respect  to  which  the  federal  courts  adopt  the  statutory  enact- 
ments as  the  rule  to  be  followed  by  those  courts. 

Iklay  9.  Jackson  County,  (1888)  35  Fed.  Rep.  711. 

6.  Bequiring  Coimty  to  Be  Sued  in  the  County  Court  —  A  state  statute  exempt- 
ing the  counties  of  the  state  from  suit  elsewhere  than  in  the  Circuit  Courts 
of  the  county  cannot  limit  the  jurisdiction  of  the  federal  courts. 

Cowles  r.  Mercer  County,  (1868)  7  Wall.    (.U.  S.)   118. 

6.  Domestication  of  Foreign  Corporations.  —  A  state  statute  which  requires 
a  foreign  corporation,  as  a  condition  to  doing  business  within  the  state,  to  file 
a  stipulation  with  the  secretary  of  state  not  to  remove  a  suit  against  a 
corporation  into  the  federal  court,  is  unconstitutional. 

Bamon  r.  Burnside,  (1887)    121  U.  S.  197.  OWo.  — Thorns    v.    Greenwood,     (1878)     7 

See  also  the  following  cases:  Am.  L.  Rec.  320,  6  Ohio  Dec.   (Reprint)  680. 

United  8tate9,  —  Home  Ins.  Co.  v.  Morse,  West  Virginia,  —  Rece  r.   Newport  News, 

(1874)   20  Wall.   (U.  S.)   458;  Chicago,  etc.,       etc.,  Co.,   (1889)   32  W.  Va.  164. 
R.  Co.  V.  Becker,  (1887)  32  Fed.  Rep.  853.  But  see  Goodrel  v.  Kreichbaum,  (1886)   70 

Iowa  363. 

BamMtieatioa  of  Vortign  Oorporationi  as  Affeoting  Jnrisdiotion.  —  A  state  statute  which 
provides  that  every  railroad  corporation  of  any  other  state  which  has  thereto- 
fore leased  or  purchased  any  railroad  in  tliat  state  shall,  within  sixty  days 
from  the  passage  of  the  Act,  file  a  certified  copy  of  its  articles  of  incorporation 
or  charter  with  the  secretary  of  state,  and  shall  thereupon  become  a  domestic 
corporation,  anything  in  its  articles  of  incorporation  or  charter  notwithstanding, 
does  not  create  a  domestic  corporation  out  of  a  foreign  corporation  which  has 
complied  with  the  provisions  of  the  statute,  so  as  to  make  it  a  domestic  cor- 
poration within  the  meaning  of  the  Federal  Constitution,  and  to  subject  it, 
as  such,  to  a  suit  by  a  citizen  of  the  state  of  its  origin. 

St   Louis,   etc.,  R.  Co.  v.   James,    (1806)  business  within  the  state,  but  in  legal  inten- 

161  U.  S.  564.  tion  and  effect  creates  a  domestic  corporation, 

A  Horth  CaroUna  statute  entitled  "  An  Act  ^"^  *  corporation  bo  domesticated  cannot  re- 

to  provide  a  manner  in  which  foreign  cor-  "lo^ejjn  action  into  the  federal  courte  solely 

po»tioiis     may    become    domestic    corpora-  by  virtue  of  its  prior  incorporation  by  w^^ 

Sons."  does  nit  have  the  effect  of  licensing  ^^^^^^  "^^^^  r  m  oon .  * ,  or  "v  T  ^Vt  ''"*' 
or  pretend   to  license  a  corporaUon  to   d5      P^°"«'  ^^-  ^^^  ^^^^  120  N.  Car.  831. 

Ctostllatfan  «f  LioaiiM  «f  laiiinuiM  Company  Bcmoring  Cause  f^om  State  Coart.  —  A  state 

Statute  declaring  that  if  a  foreign  insurance  company  shall  remove  any  case 

from  its  state  court  into  the  federal  courts,  contrary  to  the  provisions  of  a  prior 

statute,  it  shall  be  the  duty  of  the  secretary  of  state  immediately  to  cancel  its 

license  to  do  business  within  the  state,  is  valid.    As  such  a  foreign  corporation 

is  one  upon  which  any  terms,  conditions,  or  restrictions  may  be  imposed  whidi 

the  state  may  think  proper,  as  a  condition  of  coming  into  or  doing  business 

within  its  territory,  the  state  has  the  correlative  power  to  revoke  or  recall  a 
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permission  and  the  power  to  judg^  of  the  cases  in  which  the  revocation  shall 
be  made. 


Doyle  V,  Continental  Ins.  Co.,  (1876)  94 
U.  S.  542,  wherein  the  court  said:  "  It  is 
said  that  we  thus  indirectly  sanction  what 
we  condemn  when  presented  directly;  to  wit, 
that  we  liable  the  state  of  Wisconsin  to  en- 
force an  agreement  to  abstain  from  the  fed- 
eral courts.  This  is  an  '  inexact  statement.' 
The  effect  of  our  decision  in  this  respect  is 


that  the  state  may  compel  the  foreign  com- 
pany to  abstain  from  the  federal  courts,  or 
to  cease  to  do  business  in  the  state.  It  gives 
the  company  the  option.  This  is  justifiable, 
because  the  complainant  has  no  constitutional 
right  to  do  business  in  that  state;  that  state 
has  authority  at  any  time  to  declare  that  it 
shall  not  transact  business  there." 
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ARTICLE  IIU  SECTION  2. 

"  In  all  MiM  affecting  ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  state  shall  be  party,  the  Supreme  Court  shall  have  original  juris- 
diction. In  all  the  other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and 
under  such  rqpilations  as  the  Congress  shall  make." 

I.  Original  Jurisdiction  of  Supreme  Court,  117. 

1.  ^^  Ambassadors y  Other  Public  Ministers  and  Consuls  "  117. 

a.  In  General^  117. 

b.  Offense  of  Offering  Violence  to  a  Foreign  Minister ^  118. 

c.  Certificate  of  State  Department  Evidence  of  Privilege ^  118. 

2.  ''In  Which  a  State  Shall  Be  Party,*'  118. 

a.  Limited  to  Cases  Enumerated  in  Preceding  Clause,  118. 

b.  Whether  Party  Plaintiff  or  Party  Defendant,  118. 

c.  Must  Have  Direct  Interest  in  Controversy,  119. 

d.  To  Compel  Performance  of  Obligations,  119. 

e.  Questions  of  Boundary,  119. 

(i)  Between  Two  States,  119. 

(2)  Between  a  State  and  a  Territory,  120. 

f.  Acts  Endangering  Adjcuent  State,  1 20. 

g.  Obstruction  to  Navigation  by  Bridge,  1 20. 

h.  Depriving  Adjoining  State  of  Natural  Flow  of  Water,  120. 

I.  Action  on  Judgment  Recovered  by  State  Against  Foreign  Corpora* 

tion,  120. 
j\  State  Reorganized  by  Provisional  Government,  121. 
k.  May  Be  Represented  by  Governor,  121. 
/.   Suit  Instituted  by  Attorney-  General  Evidence  of  Consent  of  State,  121. 

3.  Exclusiveness  of  Original  Jurisdiction,  121. 

4.  Congress  Without  Power  to  Enlarge  or  Restrict  Original  Jurisdiction^  122. 

5.  Limit  of  Amount  in  Controversy,  122. 

6.  Poiver  of  Court  to  Regulate  Process,  122 

7.  Prize  Causes,  123. 

8.  Mandamus,  123. 

9.  Habeas  Corpus,  123. 

II.  Appellate  Jurisdiction  of  Supreme  Court,  123. 

I.  GenercU  Appellate  Power,  123. 

3.  Over  Inferior  Federal  Courts,  1 24. 

3.  Over  State  Tribunals,  124. 

4.  Confined  to  Limits  Prescribed  by  Statute,  125. 

5.  Validity  of  Federal  and  State  Statutes,  125. 

6.  As  to  Law  and  Facts,  1 26. 

7.  In  Prize  Causes,  126. 

8.  Certiorari  to  Review  Proceedings  of  a  Military  Commission,  127. 

9.  Habeas  Corpus,  127. 

L  QBieiVAL  JuBisniCTiOH  07  SUPBEMS  CouBT  —  1.  ''Amhassadors,  Other  Pub- 
lie  Ministars  and  Consuls  "  —  a.  In  General.  —  The  construction  of  the  words 
*'  ambassadors,  other  public  ministers  and  consuls,"  used  in  the  clause  defining 
the  power  of  appointments,  as  including  all  the  contents  of  the  class,  is  con- 
firmed by  the  use  of  the  same  words  in  this  clause,  meaning  all  possible  diplo- 
matic agents  which  any  foreign  power  may  accredit  to  the  United  States. 

Amba88a4k>r8  and  Other  Public  MinisterB  of  U.  S.,   (1865)    7  Op.  Atty.-Gen.  209. 
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6.  Offsnsb  of  Offering  Violence  to  a  Fobmgn  Minister.  —  An  indict- 
ment under  an  Act  of  Congress  for  infracting  the  law  of  nations  by  ofiFering 
violence  to  the  person  of  a  foreign  minister  is  not  a  case  '^  affecting  ambassadors, 
other  public  ministers  and  consuls."  It  is  that  of  a  public  prosecution,  insti- 
tuted and  conducted  by  and  in  the  name  of  the  United  States,  for  the  purpose 
of  vindicating  the  law  of  nations,  and  that  of  the  United  States,  offended,  as 
the  indictment  charges,  in  the  person  of  a  public  minister,  by  an  assault  com- 
mitted on  him  by  a  private  individual.  It  is  a  case,  then,  which  affects  the 
United  States,  and  the  individual  whom  they  seek  to  punish;  but  one  in 
which  the  minister  himself,  although  he  was  the  person  injured  by  the  assault^ 
has  no  concern,  either  in  the  event  of  the  prosecution  or  in  the  costs  attending  ijt, 

U.  S.  V.  Ortega,   (1826)    11  Wheat.   (U.  S.)   467. 

c.  Ceetificate  of  State  Department  Evidence  of  Privilege.  —  The 
Supreme  Court  has  the  right  to  accept  the  certificate  of  the  state  department 
that  a  party  is  or  is  not  a  privileged  person. 

In  re  Baiz,  (1890)   135  U.  S.  431. 

8.  "  In  Whieh  a  State  Shall  Be  Party  "  —  a.  Limited  to  Cases  Enumerated 
IN  Preceding  Clause.  —  The  original  jurisdiction  of  the  Supreme  Court,  in 
cases  where  a  state  is  a  party,  refers  to  those  cases  in  which,  according  to  the 
grant  of  power  made  in  the  preceding  clause,  jurisdiction  might  be  exercised  in 
consequence  of  the  character  of  the  party,  and  an  original  suit  might  be  insti- 
tuted in  any  of  the  federal  courts ;  not  to  those  cases  in  which  an  original  suit 
might  not  be  instituted  in  a  federal  court.  Of  the  last  description  is  every 
case  between  a  state  and  its  citizens,  and,  perhaps,  every  case  in  which  a  state 
is  enforcing  its  penal  laws.  In  such  cases,  therefore,  the  Supreme  Court 
cannot  take  original  jurisdiction.  In  every  other  case,  that  is,  in  every  case 
to  which  the  judicial  power  extends,  and  in  which  original  jurisdiction  is  not 
expressly  given,  that  judicial  power  shall  be  exercised  in  the  appellate  and 
only  in  the  appellate  form. 

Cohen  v,  Virginia,    (1821)    6  Wheat.    (U.       when  the  clause  speaks  oi  the  other  cases 

8.)  308.  where  appellate  jurisdiction   is  to   be  exer- 

"This  paragraph,  distributing  the  original      ^J'f  ^,^™'   second   clause  distributee   the 

and  appellate  jurisdiction  of  this  court,  is        ","  l^^T  i ^ J""*^  n"»  *''•*   P^^}-"'   V'X 
not  to^e  takin  as  enlarging  the   judicial      '"*".  °"P"f '  »"<*  "^PP^'late  jurisdiction,  but 

power  of  the  United  States  or  adding  to  the  f?*?J^^.rt"'  ^  ~"^*'?  "'^-  ,1^"  ^'^"f^ 

^  or  matten.  to  which  by  the  flilt  para-  J«n8diction  depends  .solely  on  the  character 

graph  the  judicial  power  is  declared  t^  ex-  ?'  *•>«  Parties    and  is  confined  to  the  caaes 

teni     The  question  is.  therefore,  not  finally  J?  '"■'"*'^  are  those  enumerated  parties  and 

settled  by  the  fact  that  the  state  of  Minnesotk  "'°|«  ^«'y"    I^"''"""^  «■  Texas,  ( 1900)   170 
is  a  party  to  this  litigation.     It  must  also 

appear  that  the  case  is  one  to  which  by  the  «tv.«  «.^ j«   :,.   4^1.     r*     «a-a  *•        c  •-.     n 

««4    »«*«^<.«.i^    *i,^    :ii^:»:„i    «^,„«-   «/  ♦!,«  The  words   in  the  Constitution,   *  in   all 

first   paragraph    the   judicial    power   of    the  •     •     •     j        uj  u  .  ^  \\xq\\   bp 

United  States  extends."     Minnesota  v.  Hitch-  f"'^!!  +1     q     ..       AM    k  nu  •  •     i 

cock,  (1902)   185  U.  S.  383.  P'l^yj.^^^  Supreme  Court  shall  have  original 

*  ^  '  jurisdiction,'   necessarily   refer   to   all   cases 

"The  language  of  the  second  clause  of  the  mentioned  in  the  preceding  clause  in  which 

second  section  of  Article  III.,  '  in  all  cases  a  state  may  be  made,  of  right,  a  party  de- 

m  which  a  state  shall  be  party,'  means  in  fendant,  or  in  which  a  state  may,  of  right,  be 

all  the  enumerated  oases  in  which  a  state  a  party  plaintiff."    U.  S.  v.  Texas,    (1892) 

shall  be  a  party,  and  this  is  stated  expressly  143  U.  S.  643. 

6.  Whether  Party  Plaintiff  or  Party  Defendant.  —  The  original 

jurisdiction  vested  by  the  Constitution  in  this  court  over  controversies  in  which 
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a  state  is  a  party  is  not  affected  by  the  question  whether  the  state  is  a  party 
plaintiff  or  party  defendant 

Minnesota  v.  Hitchcock,  (1902)  186  U.  S.  388. 

c.  Must  Have  Direct  Intebest  in  Conteoversy.  —  A  state  may  prose- 
cute a  suit  in  the  Supreme  Court  of  the  United  States  when  it  claims  a  direct 
interest  in  the  controversy  and  it  appears  that  the  power  of  the  court  can  redress 
its  wrongs  and  save  it  from  irreparable  injury. 

either  nominally  or  substantially  the  party. 
It  is  not  sufficient  that  a  state  may  be  conse- 
quentially affected.  Fowler  v.  Lindsay,  ( 1799) 
3  Dall.  (U.  S.)  411,  holding  that  a  decision 
as  to  the  right  of  soil,  between  individual 
citizens,  can  never  affect  the  right  of  a  state 
as  to  the  soil  or  jurisdiction. 


Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co., 
(1851)   13  How.  (U.  S.)  559. 

Must  be  nominally  or  substantially  a 
party.  —  A  case  which  belongs  to  the  juris- 
diction of  the  Supreme  Court,  on  account  of 
the  interest  that  a  state  has  in  the  contro- 
▼ersy,  uiust  be  a  case  in  which  a  state  is 


d.  To  Compel  Peiifohmancb  of  Obligations.  —  The  Supreme  Court  will 
decline  to  take  juriBdiction  of  suits  between  states  to  compel  the  performance 
of  obligations  which^  if  the  states  had  been  independent  nations,  could  not 
have  been  enforced  judicially,  but  only  through  the  political  department  of 
their  governments. 

Wisconsin  v.  Pelican  Ins.  Co.,  (1888)  127  U.  S.  288. 

e.  Questions  of  Boundaby —  (1)  Between  Two  States,  —  The  Supreme 
Court  has  jurisdiction  of  questions  of  boundary  between  two  states  of  this 
Union,  and  this  jurisdiction  is  not  defeated  because  in  deciding  that  question 
it  becomes  necessary  to  examine  into  and  construe  compacts  or  agreements 
between  those  states,  or  because  the  decree  which  the  court  may  render  affects 
the  territorial  limits  of  the  political  jurisdiction  and  sovereignty  of  the  states 
which  are  parties  to  the  proceeding. 

Vii^nia  v.  West  Virginia,  (1870)  II  Wall. 
(U.  S.)  65.  See  also  U.  S.  v,  Texas,  (1892) 
143  U.  8.  640. 

The  Supreme  Court  of  the  United  States 
has  juriediction  of  a  suit  brought  by  one 
state  against  another  state  on  a  question 
of  boundary.  "There  can  be  but  two  tri- 
bunals under  the  Constitution  who  can  act 
on  the  boundaries  of  states,  the  legislative 
or  the  judicial  power;  the  former  is  limited 
in  express  terms  to  assent  or  dissent  where 
a  compact  or  agreement  is  referred  to  them 
by  the  states;  and  as  the  latter  can  be  exer- 
cised only  by  this  court  when  a  state  is  a 
party,  the  power  is  here  or  it  cannot  exist. 
For  these  reasons  we  cannot  be  persuaded 
that  it  could  have  been  intended  to  provide 
only  for  the  settlement  of  boundaries  when 
•tates  could  agree,  and  to  altogether  with- 
hold the  power  to  decide  controversies  on 
which  the  states  could  not  agree,  and  pre- 
sented the  most  imperious  call  for  speedy  set- 


tlement." Rhode  Island  v.  Massachusetts, 
(1838)  12  Pet.  (U.  S.)  726,  wherein  the  court 
further  said :  "  When,  therefore,  the  court 
judicially  inspects  the  articles  of  confedera- 
tion, the  preamble  to  the  Constitution,  to- 
gether with  the  surrender,  by  the  states,  of 
all  power  to  settle  their  contested  bound- 
aries, with  the  express  grant  of  original  juris- 
diction to  this  court,  we  feel  not  only  au- 
thorized but  bound  to  declare  that  it  is 
capable  of  applying  its  judicial  power  to  this 
extent  at  least:  1.  To  act  as  the  tribunal 
substituted  by  the  Constitution  in  place  of 
that  which  existed  at  the  time  of  its  adop- 
tion, on  the  same  controversies,  and  to  a  liKe 
effect.  2.  As  the  substitute  of  the  contending 
states,  by  their  own  grant,  made  in  their  most 
sovereign  capacity,  conferring  that  pre-exist- 
ing power,  in  relation  to  their  own  bounda- 
^^es,  which  thev  had  not  surrendered  to  the 
legislative  department,  thus  separating  the 
exercise  of  political  from  judicial  power,  and 
defining  each." 


Bight  of  Voited  BUtet  Attorney-General  to  Intervene.  —  A  question  of  boundary  be- 
tween the  states  is  within  the  original  jurisdiction  conferred  on  the  Supreme 
Court    In  such  a  case  the  attorney-general  of  the  United  States  may  intervene 

and  file  testimony,  without  making  the  United  States  a  party  in  the  technical 
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sense  of  the  term,  but  he  will  have  no  right  to  interfei*e  in  the  pleading,  or 
evidence,  or  admissions  of  the  states,  or  of  either  of  them,  and  when  the  case 
is  ready  for  argument  the  court  will  hear  the  attorney-general  as  well  as  the 
counsel  for  the  respecrtive  states,  and  in  deciding  upon  the  true  boundary  line 
will  take  into  consideration  all  the  evidence  which  may  be  offered  by  the 
United  States,  or  either  of  the  states.  But  the  court  does  not  regard  the  United 
States  in  this  mode  of  proceeding  as  either  plaintiff  or  defendant,  and  they 
are,  therefore,  not  liable  to  a  judgment  against  them  or  entitled  to  a  judgment 
in  their  favor. 

Florida  v.  Georgia,   (1864)    17  How.  (U.  S.)  491. 

(2)  Betmeen  a  State  wnd  a  Territory.  —  The  Supreme  Court  cannot  take 
cognizance  of  an  original  suit  brought  by  the  United  States  against  a  state  to 
determine  the  boundary  between  one  of  the  territories  and  such  state. 

U.  S.  t'.  Texas,  (1892)  143  U.  S.  641,  hold-  of  Confess  requiring  the  institution  of  a  suit 

ing  that  the  settlement  of  a  dispute  as  to  a  in  equity  to  determine  such  question  is  oon> 

boundary  between  a  territory  and  a  state  is  stitutional. 
not  limited  to  an  action  at  law,  and  an  Act 

/.  Acts  Endangbeing  Adjacent  State.  —  The  acts  of  one  state  in  seek- 
ing to  promote  the  health  and  prosperity  of  its  inhabitants  by  a  system  of 
public  works  which  endangers  the  health  and  prosperity  of  the  inhabitants  of 
another  and  adjacent  state  create  a  sufficient  basis  for  a  oontroversy  within  the 
original  jurisdiction  of  the  Supreme  Court 

Missouri  v,  Illinois,    (1901)    180  U.  8.208. 

g.  Obstruction  to  Navigation  by  Bridge.  —  A  state  may  bring  a  suit 
in  equity  for  the  protection  of  its  property  on  the  same  ground  and  to  the  same 
extent  as  a  corporation  or  individual  may  ask  it  If  a  bridge  built  across  a 
navigable  river  in  one  state  be  such  an  obstruction  to  the  navigation  as  to 
change  to  any  considerable  extent  the  line  of  transportation  through  another 
state  through  which  also  the  river  flows,  an  injury  is  done  to  the  latter  state, 
and  this  injury  is  of  a  character  for  which  an  action  at  law  could  afiFord  no 
adequate  redress,  and  presents  a  case  for  the  extraordinary  interposition  of  a 
court  of  chancery. 

Pennsylyania  v.  Wheeling,  etc.,  Bridge  Co.,  (1861)   13  How.  (U.  S.)   561. 

h.  Depriving  Adjoining  State  of  Natural  Flow  of  Water.  —  The 
jurisdiction  of  the  Supreme  Court  in  controversies  between  sta-tes  is  not  limited 
to  such  controversies  as,  prior  to  the  Union,  would  have  been  just  cause  for 
reprisal  by  a  complaining  state  under  the  law  of  nations,  but  the  court  may 
apply  federal,  state,  and  international  law,  as  the  exigencies  of  the  particular 
case  may  demand,  and  may  take  jurisdiction  of  the  question  as  to  the  power 
of  one  state  of  the  Union  wholly  to  deprive  another  of  the  benefit  of  water  from 
a  river  rising  in  the  former  and,  by  nature,  flowing  into  and  through  the  latter. 

Kansas  v,  Colorado,    (1902)    185  U.  S.  145. 

t.  Action  on  Judgment  Recovered  by  State  Against  Fobeion  Corpora- 
tion. —  The  Supreme  Court  has  no  jurisdiction  of  an  action  brought  by  a 
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Btate  upon  a  judgment  recovered  by  that  state  in  one  of  her  own  courts  against 
an  insurance  corporation^  a  citizen  of  another  state,  for  penalties  imposed 
by  a  state  statute  for  not  making  returns  to  the  insurance  oonmiissioner  of  the 
state  as  required  by  that  statute. 

Wisconsin  v.   Pelican   Ins.   Co.,    (1888)    127  U.  S.  286. 

;.  State  Rex)eganized  by  Pbovisional  GtovEBNMENT.  —  A  state  reor- 
ganized by  the  appointment  of  a  provisional  governor  by  the  President  in  1865, 
the  election  of  a  governor  in  1866,  under  the  state  constitution  of  that  year, 
and  the  subsequent  appointment  of  a  governor  by  the  military  commander  of 
the  district,  was  not  in  condition  to  sue  as  a  state  in  the  United  States  Supreme 
Court. 

Texas  r.  White,  (1868)  7  Wall.  (U.  S.)    717. 

k.  May  Be  Eepkesented  by  GtovBENOB.  —  Where  the  state  is  a  party, 
plaintiff  or  defendant,  the  governor  represents  the  state,  and  the  suit  may  be, 
in  form,  a  suit  by  him  as  governor  in  behalf  of  the  state,  where  the  state  is 
plaintiff,  and  he  must  be  summoned  or  notified  as  the  officer  representing  the 
state  where  the  state  is  defendant 

Kentucky  i\  Dennison,   (1860)   24  Uow.    (U.  S.)  08. 

I.  Suit  Institute©  by  Attorney-General  Evidence  of  Consent  of 
State.  —  The  fact  that  the  attorney-general  of  a  state  has  instituted  proceed- 
ings in  the  Supreme  Court  of  the  United  States  is  sufficient  evidence  that  the 
state  has  consented  to  the  prosecution  of  the  suit  in  its  name. 

Pennsylvania  r.  Wheeling,  etc.,   Bridge  Co.,   (1861)   13  How.   (U.  S.)   56.0. 

8.  Ezclnfliveness  of  Original  Jnrisdiotion.  —  The  original  jurisdiction  of  the 
Supreme  Court,  in  cases  where  a  state  is  a  party,  is  not  made  exclusive  by  the 
Constitution,  and  it  is  competent  for  Congress  to  authorize  suits  by  a  state  to 
be  brought  in  the  inferior  courts  of  the  United  States. 


Ames  r.  Kansas,  (1884)  111  U.  S.  460, 
wherein  the  court  said :  "  In  view  of  the 
practical  construction  put  on  this  provision 
of  the  Constitution  by  Congress  at  the  very 
moment  of  the  organization  of  the  govern- 
ment, and  of  the  significant  fact  that  from 
1780  until  now  no  court  of  the  United  States 
has  ever  in  its  actual  adjudications  deter- 
mined to  the  contrary,  we  are  unable  to  say 
that  it  is  not  within  the  power  of  Congress 
to  grant  to  the  inferior  courts  of  the  United 
States  jurisdiction  in  cases  where  the  Su- 
preme Court  hajft  been  vested  by  the  Constitu- 
tion \*ith  original  jurisdiction.  It  rests  with 
the  legislative  department  of  the  government 
to  say  to  what  extent  such  grants  shall  be 
made,  and  it  may  safely  be  assumed  that 
nothing  will  ever  be  done  to  encroach  upon 
the  high  privileges  of  those  for  whose  pro- 
tection the  constitutional  provision  was  in- 
tended. At  any  rate.,  we  are  unwilling  to 
«av  that  the  power  to  make  the  grant  does 
not  exist,"  See  also  BGrs  v.  Preston,  ( 1884) 
111  U.  S.  256;  U.  S.  v.  Ravara,  (1793)  2 
Dall.  (U.  S.)  297;  Alabama  t?.  Wolffe,  (1883) 
18  Fed.  Rep.  837;  Texas  v.  Lewis,  (1882)  12 
Fed.  Hep.  5. 


In  aU  cases  of  original  jurisdiction. — The 
clause  does  not  confer  upon  that  court  exclu- 
sive jurisdiction  in  such  cases,  and  it  is 
within  the  power  of  Congress  to  grant  to  in- 
ferior courts  of  the  United  States  jurisdic- 
tion in  cases  where  the  Supreme  Court  has 
been  vested  by  the  Constitution  with  original 
jurisdiction  only.  Louisiana  t?.  U.  S.,  ( 1887 ) 
22  (Dt.  CI.  88,  affirmed  U.  S.  i?.  Louisiana, 
(1887)  123  U.  S.  36. 

Statutory  provisions.  —  The  word  "orig- 
inal "  is  used  solely  in  contradistinction  to 
the  word  "appellate,"  and  this  use  indicates 
that  the  former  word  was  not  intended  to 
make  exclusive  the  jurisdiction  which  it 
otherwise  qualifies.  So  much  of  section  687, 
R.  S.  U.  S.,  as  provides  that  the  jurisdiction 
of  the  Supreme  Court  in  suits  in  which  a 
consul  ia  a  party  shall  not  be  exclusive,  and 
subdivision  17  of  section  563.  R.  S.  U.  S., 
which  provides  that  the  District  Courts  shall 
have  jurisdiction  "  of  all  suits  against  con- 
suls." are  valid.  Pooley  r.  Luco,  (1896)  76 
Fed.  Rep.  147. 

See  sections  50.T  and  687,  R.  S.,  under  title 
Judiciary,  4  Fed  Stat.  Annot.  235,  436. 
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4.  Congprefls  Without  Power  to  Enlarge  or  Restrict  Original  Jurisdiction. — 

The  oanstitutianal  limitation  of  the  original  jurisdiction  of  the  Supreme  Court 
is  restrictive  of  any  other  original  jurisdiction.  The  rule  of  construction  of  the 
Constitution  being  that  affirmative  words  of  the  Constitution  declared  in  what 
cases  \he  Supreme  Court  shall  have  original  jurisdiction  must  be  construed 
negatively  as  to  all  other  cases. 


Ex  p.  VaHaiidmghain,  (1863)  1  WaU.  (U. 
S.)  252.  See  also  Martin  t\  Hunter,  (1816) 
1  Wheat.  (U.  S.)  330,  reverting  Hunter  v. 
Martin,  (1814)  4  Munf.  (Va.)  1;  U.  S.  t7. 
Haynes,   (1887)   29  Fed.  Rep.  696. 

Negative  of  jurisdiction  in  other  caaes. — 
The  grant  of  original  jurisdiction  to  the  Su- 
preme Court  of  certain  cases  is  negative  or 
exclusive  of  the  exercise  of  original  juris- 
diction in  other  cases.  "If  Congress  remains 
at  liberty  to  give  this  court  appellate  juris- 
diction where  the  Constitution  has  declared 
their  jurisdiction  shall  be  original,  and  orig- 
inal jurisdiction  where  the  Constitution  has 
declared  it  shall  be  appellate,  the  distribu- 
tion of  jurisdiction,  made  in  the  Constitu- 
tion, ia  form  without  substance."  Marbury 
v.  Madison,   (1803)   1  Cranch   (U.  S.)   174. 

"  In  the  case  of  Ma/rhury  v.  Madison f{  1803) 
1  Cranch  (U.  S.)  174,  the  single  question  be- 
fore the  court,  so  far  as  that  case  can  be  ap- 
plied to  this,  was  whether  the  legislature 
could  give  this  oourt  original  jurisdiction  in 
a  case  in  which  the  Constitution  had  clearly 
not  given  it,  and  in  which  no  doubt  respect- 
ing the  construction  of  the  article  could  pos- 
sibly be  raised.  The  court  decided,  and  we 
think  very  properly,  that  the  legislature 
could  not  give  original  jurisdiction  in  such  a 
case.  But,  in  the  reasoning  of  the  court  in 
support  of  this  decision,  some  expressions  are 
usea  which  go  far  beyond  it.  The  ootmsel 
for  Marbury  had  insisted  on  the  unlimited 
discretion  of  the  legislature  in  the  apportion- 
ment of  the  judicial  power ;  and  it  is  against 
this  argument  that  the  reasoning  of  the  court 
is  directed.  They  say  that,  if  such  had  been 
the  intention  of  the  article,  *  it  would  cer- 
tainly have  been  useless  to  proceed  farther 
than  to  define  the  judicial  power,  and  the 
tribunals  in  which  it  should  be  vested.'  The 
court  says  that  such  a  construction  would 
render  the  clause  dividing  the  jurisdiction 
of  the  court  into  original  and  appellate  totally 
useless ;    that   '  affirmative   words   are   often. 


in  their  operation,  negative  of  other  objects 
than  those  which  are  affirmed^  and  in  this 
case  (in  the  case  of  Marbuiy  r.  Maxiison),  a 
negative  or  exclusive  sense  must  be  given  to 
them,  or  they  have  no  operation  at  all.*  *  It 
cannot  be  presumed/  adds  the  court,  'that 
any  clause  in  the  Constitution  is  intended 
to  be  without  effect,  and  therefore  such  a 
construction  is  inadmissible  unless  the  words 
require  it.'  The  whole  reasoning  of  the  court 
proceeds  upon  the  idea  that  the  affirmative 
words  of  the  clause  giving  one  sort  of  juris- 
diction must  imply  a  negative  of  any  other 
sort  of  jurisdiction,  because  otherwise  the 
words  would  be  totally  inoperative,  and  this 
reasoning  is  advanced  in  a  case  to  which  it 
was  strictly  applicable.  If  in  that  case  orig- 
inal jurisdiction  could  have  been  exercised, 
the  clause  under  consideration  would  have 
been  entirely  useless.  Having  such  oaaes  (miy 
in  its  view,  the  court  lays  down  a  principle 
which  is  generally  correct,  in  terms  much 
broader  than  the  decision,  and  not  only  much 
broader  than  the  reasoning  with  which  that 
decision  is  supported,  but  in  some  instances 
contradictory  to  its  principle.  The  reasoning 
sustains  the  negative  operation  of  the  words 
in  that  case,  because  otherwise  the  clause 
would  have  no  meaning  whatever,  and  because 
such  operation  was  necessary  to  give  effect 
to  the  intention  of  the  article.  The  effort 
now  made  is  to  apply  the  conclusion  to  which 
the  court  was  conducted  by  that  reasoning 
in  the  particular  case  to  one  in  which  the 
words  have  their  full  operation  when  under- 
stood affirmatively,  and  in  which  the  negative 
or  exclusive  sense  is  to  be  so  used  as  to  defeat 
some  of  the  great  objects  of  the  article.  To 
this  construction  the  court  cannot  give  its 
assent.  The  general  expressions  in  the  case 
of  Marbury  v.  Madison  must  be  understood 
with  the  limitations  which  are  given  to  than 
in  this  opinion;  limitations  which  in  no  de- 
gree affect  the  decision  in  that  case  or  the 
tenor  of  its  reasoning."  Cohen  v.  Virginia, 
(1821)   6  Wheat.    (U.  S.)    400. 


6.  Limit  of  Amonnt  in  Controversy. —  The  original  jurisdiction  of  the  Supreme 
Court  is  conferred  without  limit  of  the  amount  in  controversy,  and  it  is 
questionable  whether  Congre*sa  could  impose  any  such  limit. 

Wisconsin  r.  Pelican  Ins.  Co.,    (1888)    127  U.  S.  286. 


6.  Power  of  Conrt  to  Regulate  Process.  —  In  all  cases  where  original  juris- 
diction is  given  by  this  clause,  the  Supreme  Court  may  regulate  and  mould  the 
process  it  uses  in  such  manner  as  in  its  judgment  will  best  promote  the  pur- 
poses of  justice. 
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Kentiud[y  v.  Deniii8<»i,  (1860)  24  How.  (U. 
&)  98. 

Although  Congress  has  undoubtedly  the 
right  to  prescribe  the  process  and  mode  of 
proceeding  in  cases  of  which  the  Supreme 
Ckiurt  has  original  jurisdiction,  as  fully  as  in 
any  other  cou^,  yet  the  omission  to  legislate 


on  the  subject  could  not  deprive  the  court  of 
the  jurisdiction  conferred;  in  the  absence  of 
any  legislation  by  Congress  the  court  itself 
is  authorized  to  prescribe  its  mode  and  form 
of  proceeding  so  as  to  accomplish  the  ends 
for  which  the  jurisdiction  was  given.  Florida 
V.  Georgia,  (1864)  17  How.  (U.  8.)  491. 


7.  Price  Causes.  —  An  application  to  intervene  cannot  be  first  made  in 
the  Supreme  Court,  as  such  an  application  is  in  its  nature  original  and  not 
appellate,  and  that  court  has  no  original  jurisdiction  in  prize  causes. 

The  William  Bagaley,  (1866)  5  Wall.  (U.S.)  412,  citing  The  Harrison,  (1816)  1 
Wheat.    (U.  S.)    298;   Marbury  v.  Madison,   (1803)   1  Cranch  (U.  S.)   173. 

8.  Mandamus.  —  The  Supreme  Court  has  not  power  to  issue  a  mandamus  to 

the  secretary  of  state  of  the  United  States  in  the  exercise  of  originjEd  jurisdiction. 

To  enable  that  court  to  issue  a  mandamus,  it  must  be  shown  to  be  an  exercise 

of  appellate  jurisdiction,  or  to  be  necessary  to  enable  it  to  exercise  appellate 

jurisdiction. 

Marbury  v.  Madison,  (1803)  1  Cranch  (U.  office  of  the  United  States  commanding  him 

8.)    175.     See    also   M'Cluny    r.    Silliman,  to  enter  an  application  for  certain  tracts  of 

(1817)  2  Wheat.  iU.  S.)  360,  as  to  a  motion  land.    See  supra.  Control  of  executive  offioera 

for  a  mandamus  to  a  register  of  the  land  hy  mandamus  or  injunction,  p.  72. 

9.  Habeas  Corpus.  —  The  Supreme  Court  may  issue  a  writ  of  habeas  corpus 
in  aid  of  its  original  jurisdiction. 


Ex  p.  Watkins,  (1833)  7  Pet.  (U.  S.)  672. 

Only  in  aid  of  Jurisdiction.  —  Except  in 
cases  affecting  ambassadors,  other  public 
ministers,  or  consuls,  and  those  in  which  a 
state  is  a  party,  a  writ  of  habeas  corpus  can 
only  be  issued  by  the  Supreme  Court  for  the 
review  of  a  judicial  decision  of  some  inferior 
officer  or  court.  Ex  p.  Hung  Hang,  (1883) 
108  U.  S.  552. 

The  Supreme  Court  of  the  United  States 


cannot  issue  any  writ  of  habeas  corpus  except 
when  it  is  necessary  for  tne  exercise  of  a 
jurisdiction,  original  or  appellate,  ffiven  to  it 
by  the  Constitution  or  laws  of  tne  United 
States,  and  therefore  the  original  jurisdic- 
tion of  the  court  does  not  extend  to  the  case 
of  a  petition  by  a  private  individual  for  a 
habeas  corpus  to  bring  up  the  body  of  an  in- 
fant daughter  alleged  to  be  unlawfully  de- 
tained from  him.  Ex  p.  Barry,  ( 1844)  2  How. 
(U.  S.)  65. 


n.  Appellate  Jvbisdigtioe  of  StrPBEXE  Covet  —  1.  General  Appellate  Power. 

—  Appellate  jurisdiction  is  given  by  the  Constitution  to  the  Supreme  Court  in 
all  cases  where  it  has  not  original  jurisdiction;  subject,  however,  to  such 
exceptions  and  regulations  as  Congress  may  prescribe.  It  is,  therefore,  capable 
of  embracing  every  case  enumerated  in  the  Constitution  which  is  not  exclusively 
to  be  decided  by  way  of  original  jurisdiction. 


Martin  v.  Hunter,  (1816)  1  Wheat.  (U.  S.) 
337,  reversing  Hunter  v.  Martin,  (1814)  4 
Munf.  (Va.)   1. 

Federalist.  —  A  circumstance  which  crowns 
the  defects  of  the  confederation  remains  yet 
to  be  mentioned  —  the  want  of  a  judicial 
power.  Lawa  are  a  dead  letter  without 
eonrts  to  expound  and  define  their  true  mean- 
ing and  operation.  The  treaties  of  the  United 
States,  to  have  any  force  at  all,  must  be  con- 
sidered aa  part  of  the  law  of  the  land.  Their 
true  import,  as  far  as  respects  individuals, 
must,  like  all  other  laws,  be  ascertained  by 
judicial    determinations.     To    produce     uni- 


formity in  these  determinations,  they  ought  to 
be  submitted,  in  the  last  resort,  to  one  su- 
preme tribunal.  And  this  tribunal  ought  to 
be  instituted  under  the  same  authority  which 
forms  the  treaties  themselves.  These  in- 
gredients are  both  indispensable.  If  there  is 
in  each  state  a  court  of  final  jurisdiction, 
there  may  be  as  many  different  final  deter- 
minations on  the  same  point  as  there  are 
courts.  There  are  endless  diversities  in  the 
opinions  of  men.  We  often  see  not  only 
different  courts  but  the  judges  of  the  same 
court  differing  from  each  other.  To  avoid  the 
confusion  which  would  unavoidably  result 
from  the  contradictory  decisions  of  a  number 
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of  independent  judicatories,  all  nations  have  declare  in  the  last  resort  a  uniform  rule  of 

found    it   necessary    to   establish    one   court  civil  justice.     Hamilton,  in  The  Federalist, 

paramount  to  the  rest,  possessing  a  general  No.  XXII. 
superintendence,  and  authorized  to  settle  and 

2.  Over  Inferior  Federal  Conrtt.  —  The  judicial  action  of  all  inferior  courts 
established  by  Congress  may  be,  in  accordance  with  the  Constitution,  subjected 
to  the  appellate  jurisdiction  of  the  supreme  judicial  tribunal  of  the  government. 

U.  S.  r.  Coe,  (1894)   155  U.  S.  82. 


Not  from  special  tribunals.  —  Exclusively 
judicial  power  is  conferred  on  the  Supreme 
Court,  and  it  cannot  be  required  or  au- 
thorized to  exercise  any  other.  The  court 
has  no  appellate  power  over  special  tribunals, 
and    cannot,    under    the    Constitution,    take 


jurisdiction  of  any  decision,  upon  appeal,  un- 
less it  was  made  by  an  inferior  court,  exer- 
cising independently  the  judicial  power 
granted  to  the  United  States.  It  is  only  from 
such  judicial  decisions  that  appellate  power 
\%  gi%'en  to  the  Supreme  Court.  Gordon  v. 
U.  S.,  (1864)   117  U.  S.  699. 


3.  Over  State  Tribunals.  —  The  appellate  power  of  the  United  States  extends 
to  cases  pending  in  the  state  courts,  and  an  Act  of  Congress  authorizing  the 
exercise  of  this  jurisdiction  in  specified  cases,  by  writ  of  error,  is  supported  by 
the  letter  and  spirit  of  the  Constitution. 


Martin  v.  Hunter,  (1816)  1  Wheat.  (U. 
S.)  351,  reversing  Hunter  v.  Martin,  (1814) 
4  Munf.  (Va.)  1.  But  see  Johnson  t\  Gor- 
don, ( 1854 )  4  Cal.  368. 

Without  the  Supreme  Court,  as  it  has  been 
constitutionally  and  legislatively  constituted, 
neither  the  Constitution  nor  the  laws  of  Con- 
gress passed  in  pursuance  of  it,  nor  treaties, 
would  be  in  practice  or  in  fact  the  supreme 
law  of  the  land,  and  the  injunction  that  the 
judges  in  every  state  should  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding,  would 
be  useless,  if  the  judges  of  state  courts,  in 
any  one  of  the  states,  could  finally  determine 
what  was  the  meaning  and  operation  of  the 
Constitution  and  laws  of  Congress,  or  the  ex- 
tent of  the  obligation  of  treaties.  Dodge  17. 
Woolsey,  (1855)  18  How.  (U.  S.)  355. 

The  Supreme  Court  may  exercise  appellate 
jurisdiction  over  the  judgment  of  a  state 
court.  The  Constitution  gives  to  the  Supreme 
Court  appellate  jurisdiction  in  all  cases  aris- 
ing under  the  Constitution,  laws,  and  treaties 
of  the  United  States.  The  words  are  broad 
enough  to  comprehend  all  cases  of  this  de- 
scription in  whatever  court  they  may  be  de- 
cided. Cohen  V.  Virginia,  (1821)  6  Wheat. 
(U.  S.)  416. 

Statute  must  be  strictly  followed.  —  The 
statute  giving  the  United  States  Supreme 
Court  jurisdiction  on  writ  of  error  to  the 
state   supreme   courts   must   be   strictly    fol- 


lowed. There  is  no  unlimited  right  of  appeal 
from  such  courts.  Ferris  v,  Qwset,  (1858) 
11  Cal.  175. 

Federalist.  —  Here  another  question  oc- 
curs: What  relation  would  subsist  lietween 
the  national  and  state  courts  in  these  in- 
stances of  concurrent  jurisdiction?  I  answer 
that  an  appeal  would  certainly  lie  from  the 
latter  to  the  Supreme  Court  of  the  United 
States.  The  Constitution  in  direct  terms 
gives  an  appellate  jurisdiction  to  the  Su- 
preme Court  in  all  the  enumerated  cases  of 
federal  cognizance  in  which  it  is  not  to  have 
an  original  one,  without  a  single  expression 
to  confine  its  operation  to  the  inferior  fed- 
eral courts.  The  objects  of  appeal,  not  the 
tribunals  from  which  it  is  to  be  made,  are 
alone  contemplated.  From  this  circumstance, 
and  from  the  reason  'of  the  thing,  it  ought 
to  be  construed  to  extend  to  the  state  tribu- 
nals. Either  this  must  be  the  case,  or  the 
local  courts  must  be  excluded  from  a  concur- 
rent jurisdiction  in  matters  of  national  con- 
cern, else  the  judiciary  authority  of  the 
Union  may  be  eluded  at  the  pleasure  of  every 
plaintiff  or  prosecutor.  Neither  of  these  con- 
sequences ought,  without  evident  necessity,  to 
be  involved;  the  latter  would  be  entirely  in- 
admissible, as  it  would  defeat  some  of  the 
most  important  and  avowed  purposes  of  the 
proposed  government,  and  would  essentially 
embarrass  its  measures.  Nor  do  I  perceive 
any  foundation  for  such  a  supposition.  Ham- 
ilton, in  Tlie  Federalist,  No.  LXXXII. 


The  Appellate  Power  It  Conferred  In  All  Gases  Enomeratad  in  the  general  grant  of 
judicial  power.  It  is  not  confined  to  suits  in  the  inferior  courts  of  the  United 
States,  but  extends  to  all  eases  where  such  question  arises,  whether  it  be  in  a 
judicial  tribunal  of  a  state  or  of  the  United  States. 

Ableman  v.  Booth,  (1858)  21  How.  (U.  S.)  the  highest  court  of  a  state,  in  which  a  de- 
618.  cision   in   the   suit  could   be   had,  where   is 

drawn  in  question  the  validity  of  a  treaty  or 

Under  an  Act  of  Congress  providing  that  statute  of,  or  an  authority  exercised  under, 
**  a  final  judgment  or  decree  in  any  suit  in       the  United  States,  and  the  decision  is  against 
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their  validity ;  or  where  is  drawn  in  question 
the  validity  of  a  statute  of  or  an  authority 
exercised  under  any  state,  on  the  ground  of 
their  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  their  validity;  or 
where  any  title,  right,  privilege,  or  immunity 
is  claimed  under  the  Constitution,  or  any 
treaty  or  statute  of,  or  commission  held,  or 
authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right, 
privilege,  or  immunity  specially  set  up  or 
claimed  by  either  party,  under  such  Consti- 
tution, treaty,  statute,  commission,  or  au- 
thority, may  be  re-examined  and  reversed,  or 
affirmed  in  the  Supreme  Court  upon  a  writ 
of  error,''  it  was  held  that  the  court  had 
appellate  jurisdiction  to  revise  and  correct  a 
judgment  in  a  suit  between  two  citizens  of 
the  same  state  in  a  court  in  their  state, 
claiming  title  under  the  same  Act  of  Con- 
gress, as  the  Constitution,  when  considered  in 
connection  with  the  statute,  would  give  it  a 
more  extensive  construction  than  it  might 
otherwise  receive.  Matthews  v.  Zane,  (1808) 
4  Cranch  (U.  S.)  382.  See  also  Ferris  v. 
Coover,  (1858)  11  Cal.  179,  the  court  saying: 


"That  there  should  be  a  central  tribunal, 
having  power  to  give  authoritative  exposition 
to  the  (constitution,  and  laws,  and  treaties  of 
the  United  States,  and  which  should  also 
possess  the  power  to  secure  to  every  citizen 
the  rights  to  which  he  is  entitled  under 
them,  seems  to  us  highly  expedient.  The 
value  of  uniformity  of  decisions  where  the 
Constitution  and  laws  of  the  federal  govern- 
ment are  to  be  expounded  in  cases  of  indi- 
vidual rights,  and  the  importance  of  the 
principle  that  every  citizen  of  the  United 
States  know  the  extent,  and  be  protected  by 
a  tribunal  of  the  highest  authority  and  free 
from  local  prejudices  or  passions  in  the  en- 
joyment, of  all  the  rights,  exemptions,  and 
privileges  with  which  the  Constitution  and 
laws  of  the  Union  invest  him,  cannot  easily 
be  exaggerated.  Indeed,  in  order  to  render 
the  Constitution  and  laws  of  the  federal  gov- 
ernment the  same  things  to  the  people  of  the 
United  States,  it  is  necessary  that  they  re- 
ceive their  ultimate  construction  from  the 
same  tribunal ;  for  there  is  but  little  practical 
difference  between  two  or  more  different  con- 
stitutions and  one  constitution  variously  and 
differently  construed." 


4.  Conflned  to  LimitB  Presoribed  by  Statute.  —  While  the  appellate  power  of 
the  Supreme  Court  of  the  United  States  extends  to  aJl  cases  within  the  judicial 
power  of  the  United  States,  actual  jurisdiction  under  the  power  is  confined 
within  such  limits  as  Congress  sees  fit  to  prescribe. 

The  Francis  Wright,  (1881)   105  U.  S.  385. 

"The  doctrine  of  the  Constitution  and  of 
the  cases  thus  far  may  be  summed  up  in 
these  propositions:  (1)  The  original  juris- 
diction of  this  court  cannot  be  extended  by 
Congress  to  any  other  cases  than  those  ex- 
pressly defined  by  the  Constitution.  (2) 
The  appellate  jurisdiction  of  this  court,  con- 
ferred by  the  Constitution,  extends  to  all 
other  cases  within  the  judicial  power  of  the 
Lnited  States.  (3)  This  appellate  jurisdic- 
tion is  subject  to  such  exceptions,  and  must 
be  exercised  under  such  regulations,  as  Con- 
f!ress,  in  the  exercise  of  its  discretion,  has 
made  or  may  see  fit  to  make.  (4)  Congress 
not  only  has  not  excepted  writs  of  habeas 
ccirpus  and  mandamus  from  this  appellate 
jurisdiction,  but  has  expressly  provided  for 
the  exercise  of  this  jurisdiction  by  means  of 
these  writs."  Ex  p.  Yerger,  (1868)  8  Wall. 
( U.  S. )  98. 


Negation  of  jurisdiction  not  affirmed. — 
The  afiirmation  of  appellate  jurisdiction  in 
the  Supreme  Court  by  Acts  of  Congress  im- 
plies the  negation  of  all  such  jurisdiction  not 
affirmed.  Ex  p.  McCardle,  (1868)  7  Wall. 
(U.  S.)  513.  See  also  Durousseau  v.  U.  S., 
(1810)  6  Cranch  (U.  S.)  313;  U.  S.  v.  More, 
(1805)  3  Cranch  (U.  S.)  171;  Wiscart  v, 
Dauchy,  (1796)  3  Dall.  (U.  S.)   321. 

The  Constitution  did  not  undertake  to  dis- 
tribute the  jurisdiction  otherwise  than  by 
expressly  extending  the  original  jurisdiction 
of  the  Supreme  Court  to  certain  named  cases 
—  that  subject  being  left  to  Congress  —  the 
Constitution  in  that  respect  not  being  self- 
executing.  Consequently  the  appellate  juris- 
diction of  the  Supreme  Court  can  only  be 
exercised  in  accordance  with  the  Acts  and 
regulations  of  Congress  upon  that  subject. 
Nashville,  etc.,  R.  Co.  t?.  Taylor,  (1898)  86 
Fed.  Rep.  171. 


If  iho  Jodidal  Act  Had  Created  the  Supreme  Gonrt,  Withont  Defining  or  Limiting  its  juris- 
diction, it  must  have  been  considered  as  possessing  all  the  jurisdiction  which 
the  Constitution  assigns  to  it.  The  legislature  would  have  exercised  the  power 
it  possesses  of  creating  a  Supreme  Court  as  ordained  by  the  Constitution ;  and, 
in  omitting  to  exercise  the  rights  of  excepting  from  its  constitutional  powers, 
would  have  necessarily  left  those  powers  undiminished. 

DuToasBcau  v.  U.  S.,(1810)  6  Cranch  (U.  S.)  313.  See  also  U.  S.  v.  More,  (1805)  3  Cranch 
lU.  S.)    170. 

5.  Validity  of  Federal  and  State  Statutes.  —  The  Supreme  Court  of  the  United 
States  is  the  ultimate  tribunal  to  determine  whether  laws  enacted  by  Congress 

\^  Volume  IX 


Tkt  Snpremt  Court. 


CONSTITUTION. 


Art.  III.,  MO.  2. 


or  bj  the  state  legislatures  or  decisions  of  state  courts  are  in  conflict  with  the 
Constitution  of  the  United  States. 


Dodffe  t;.  Woolsey,  (1855)  18  How.  (U.  S.) 
347,  wherein  the  court  said :  *'  The  appellate 
jurisdiction  of  the  Supreme  Court,  as  it  is,  is 
one  of  perfect  equality  between  the  states  and 
the  United  States.  It  acts  upon  the  Consti- 
tution and  laws  of  both,  in  the  same  way,  to 
the  same  extent,  for  the  same  purposes,  and 
with  the  same  final  result.  Neither  the 
dignity  nor  the  independence  of  either  are 
lessened  by  its  organization  or  action." 

The  supremacy  of  the  federal  goyemment 
conferred  by  the  clause  which  declares  that 
the  Constitution,  laws,  and  treaties  of  the 
United  States  shall  be  the  supreme  law,  could 
not  peacefully  be  maintained  unless  it  was 
clothed  with  judicial  power  equally  para- 
mount in  authority  to  carry  it  into  execution. 


For  if  left  to  the  courts  of  justice  of  the 
several  states  conflicting  decisions  would  un- 
avoidably take  place,  and  the  local  tribunals 
could  hardly  be  expected  to  be  always  free 
from  local  influences.  Accordingly,  it  was 
conferred  on  the  general  government,  in  clear, 
precise,  and  comprehensive  terms.  It  is  de- 
clared by  the  Constitution  that  its  judicial 
power  shall  (among  other  subjects  enu- 
merated) extend  to  all  cases  in  law  or  equity 
arising  under  the  Constitution  and  laws  of 
the  United  States,  and  that  in  such  cases,  as 
well  as  the  others  there  enumerated,  this 
court  shall  have  appellate  jurisdiction  both 
as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  Congress  shall 
make.  Ableman  v.  Booth,  (1858)  21  How. 
(U.  8.)  618. 


6.  As  to  Law  and  Facts.  —  Congress  has  the  power  to  confine  the  jurisdiction 
of  the  Supreme  Court  on  appeals  in  admiralty  to  questions  at  law  arising  on 
the  record. 


The  Francis  Wright,  (1881)  105  U.  S.  386, 
wherein  the  court  said :  "  Undoubtedly,  if 
Congress  should  give  an  appeal  in  admiralty 
causes,  and  sav  no  more,  the  facts,  as  well  as 
the  law,  would  be  subjected  to  review  and 
retrial ;  but  the  power  to  except  from  —  take 
out  of  —  the  jurisdiction,  both  as  to  law  and 
fact,  clearly  implies  a  power  to  limit  the 
effect  of  an  appeal  to  a  review  of  the  law  as 
applicable  to  facts  finally  determined  below. 
Appellate  jurisdiction  is  invoked  as  well 
through  the  instrumentality  of  writs  of  error 
as  of  appeals." 

Federaliftt.  —  The  propriety  of  this  appel- 
late jurisdiction  has  been  scarcely  called  in 
question  in  regard  to  matters  of  law ;  but  the 
clamors  have  been  loud  against  it  as  applied 
to  matters  of  fact.  Somfe  well-intentioned  men 
in  this  state,  deriving  their  notions  from  the 
language  and  forms  which  obtain  in  our 
courts,  have  been  induced  to  consider  it  as 
an  implied  supersedure  of  the  trial  by  jury, 
in  favor  of  the  civil-law  mode  of  trial,  which 
prevails  in  our  courts  of  admiralty,  probate, 
and  chancery.  A  technical  sense  has  been  af- 
fixed to  the  term  "  appellate,"  which,  in  our 
law  parlance,  is  commonly  used  in  reference 
to  appeals  in  the  course  of  the  civil  law.    But 


if  I  am  not  misinformed,  the  same  meaning 
would  not  be  given  to  it  in  any  part  of  New 
England.  There  an  appeal  from  one  jury  to 
anther  is  familiar  both  in  language  and 
pi  act  ice,  and  is  even  a  matter  of  course,  until 
tliere  have  been  two  verdicts  on  one  side. 
The  word  "  appellate,"  therefore,  will  not  be 
understood  in  the  same  sense  in  New  England 
as  in  New  York,  which  shows  the  impropriety 
of  a  technical  interpretation  derived  from  the 
jurisprudence  of  any  particular  state.  The 
expression,  taken  in  the  abstract,  denotes 
nothing  more  than  the  power  of  one  tribunal 
to  review  the  proceedings  of  another,  either 
as  to  the  law  or  fact,  or  both..  The  mode  of 
doing  it  may  depend  on  ancient  custom  or 
legislative  provision  (in  a  new  government  it 
must  depend  on  the  latter),  and  may  be  with 
or  without  the  aid  of  a  jury,  as  may  be 
judged  advisable.  If,  therefore,  the  re-exami- 
nation of  a  fact  once  determined  by  a  jury 
should  in  any  case  be  admitted  under  the  pro- 
posed Constitution,  it  may  be  so  regulated  as 
to  be  done  by  a  second  jury,  either  by  re- 
manding the  cause  to  the  court  below  lor  a 
second  trial  of  the  fact,  or  by  directing  an 
issue  immediately  out  of  the  Supreme  (Dourt. 
Hamilton,  in  The  Federalist,  No.  LXXXI. 


7.  In  Prize  (lanseB.  —  In  prize  causes  the  Supreme  Court  can  exercise  appel- 
late jurisdiction  only.  An  appellate  jurisdiction  necessarily  implies  some 
judicial  determination,  some  judgment,  decree,  or  order  of  an  inferior  tribunal 
from  which  an  appeal  has  been  taken,  and  by  an  Act  of  Congress  providing 
that  prize  causes  depending  in  the  Circuit  Courts  might  be  transferred,  upon 
the  application  of  all  parties  in  interest,  to  the  Supreme  Court,  an  attempt  was 
inadvertently  made  to  give  to  the  Supreme  Court  a  jurisdiction  wifliheld  by 
the  Constitution. 


The  Alicia,  (1868)  7  Wall.  (U.  S.)  573. 


126 


VolTime  IX. 


Art.  UI..  MC.  2.  CONSTITUTION,  The  SnpreiM  Comrt. 


8.  Certiorari  to  Beview  Proceedings  of  a  Military  CommiBUOn.  —  The  appellate 
powers  of  the  Supreme  Court,  as  granted  by  the  Constitution,  are  limited  and 
regulated  by  the  Acts  of  Congress,  and  must  be  exercised  subject  to  the  excep- 
tions and  regulations  made  by  Congress.  A  writ  of  certiorari  cannot  be  issued 
by  the  Supreme  Court  of  the  United  States  to  review  the  proceedings  of  a 
military  commission.  It  is  not  in  law  or  equity  within  the  meaning  of  those 
terms  as  used  in  the  Constitution,  nor  is  a  military  commission  a  court  within 
the  meaning  of  the  Judiciary  Act  of  1789. 

Ex  p.  Vallandigham,  (1863)  1  Wall.  (U.  S.)   251. 

9.  Habeas  Corpus.  —  In  a  proper  case  the  Supreme  Court,  under  Acts  of 
Congress  giving  jurisdiction  in  cases  of  habeas  corpus,  may,  in  the  exercise  of 
its  appellate  power,  revise  the  decisions  of  inferior  courts  of  the  United  States, 
and  relieve  from  unlawful  imprisonment  authorized  by  them,  except  in  cases 
within  some  limitations  of  the  jurisdiction  by  Congress. 

Ex  p.  Yerger,  (1868)  8  Wall.  (U.  S.)  98.  the  jurisdiction  of  the  Supreme  CJourt  is  ap- 
See  Ex  p.  Bollman,  (1807)  4  Cranch  (U.  S.)  pellate,  it  must  be  shown  that  the  court  has 
93.  the  power  in  a  particular  case  to  award  a 

habeas  corpus.    Ex  p.  Milbum,  (1835)  9  Pet. 

Power  to  issue  writ  must  be  shown.  — As      (U.  S.)  704. 
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ARTICLE  IIU  SECTION  2. 

*'  The  trial  of  all  crimen,  except  in  cases  of  impeachment,  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been 
committed ;  but  when  not  committed  within  any  state,  the  trial  shall  be  at  such 
place  or  places  as  the  Congress  may  by  law  have  directed." 

I.  Limited  to  Trials  in  the  Federal  Courts,  128. 
II.  Applicable  to  District  of  Columbia  and  Territories,  128. 

III.  Trial  by  Military  Commission,  128. 

IV.  Classes  of  Offenses  Included,  129. 

1.  In  General^  129. 

2.  Petty  Offenses  Not  Included^  129. 

3.  Petty  Larceny^  129. 

4.  Receiving  Stolen  Goods^  129. 

5.  Assault  and  Battery^  129. 

6.  Gambling,  129. 

7.  Proceeding  for  Contempt ^  130. 

8.  Proceedings  for  Removal  of  Chinese ^  13a 

9.  Suspension  of  Pilot  for  Negligence y  130. 

V.  Right  to  Jury  Trial  in  the  First  Court,  130. 
VI.  Waiver  of  Jury  Trial,  131. 
VII.  "Where  the  Said  Crimes  Shall  Have  Been  Committed,"  131. 

1.  In  General,  131 

2.  Boundary  of  State  a  Question  of  Fact,  132. 

VIII.  At  Such  Place  as  Congress  May  Direct,  132. 

I.  LnilTED  TO  TBIAL8  nr  the  Fedisal  Covbtb.  —  This  article  is  intended  to 
define  the  judicial  power  of  the  United  States,  and  it  is  in  regard  to  that  power 
that  the  declaration  is  made  that  the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury. 

Eilenbecker  v.  District  Ct.,   (1890)    134  U.  tick,    (1811)   2  Mart.    (La.)    88;   Murphy  r. 

S.   35;    Nashville,   etc.,    R.    Co.    v.   Alabama,  People,  (1824)  2  Cow.  (N.  Y.)  818;  Stater. 

(1888)     128    U.    S.    101;    Ex   p.    Pritchard,  Caldwell,  (1894)   115  N.  Car.  803;  £?a?  p.  Mc- 

(1890)    43  Fed.  Rep.  915;  Territory  v.  Hat-  Neeley,  (1892)  36  W.  Va.  95. 

n.  Applicable  to  Distbict  of  Coltticbia  akb  Tsbbitobies.  —  lo  the  Biitrift 

ef  Colombia  this  provision  of  the  Constitution  applies. 

Callan  t7.  Wilson,  (1888)   127  U.  S.  540. 

To  the  Territorios  of  tho  Vnitod  sutoi  the  provisions  relating  to  trials  by  jury  for 
crimes  and  to  criminal  prosecutions  apply. 

Thompson  v.  Utah,  (1898)  170  U.  8.  347. 

in.  Tbial  by  Militaby  ComnssiOir.  —  This  provision  was  infringed  by  the 
trial  of  a  citizen,  in  a  state  which  upheld  the  authority  of  the  government  and 
where  the  courts  were  open  and  their  process  unobstructed,  by  a  military  com- 
mission, a  court  not  ordained  and  established  by  Congress. 

Eof  p.  MiUigan,  (1866)  4  Wall.  (U.  S.)  116. 
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17.  CLAMBf  OF  OrwEMfOM  IxCLmvD  —  1.  In  General.  —  This  provision  is  to  be 
interpreted  in  the  light  of  the  principles  which,  at  common  law,  determined 
whether  the  accused,  in  a  given  class  oi  cases,  was  entitled  to  be  tried  by  a  jury. 
It  is  not  to  be  construed  as  relating  only  to  felonies  or  offenses  punishable  by 
(xmfinement  in  the  penitentiary.  It  embraces  as  well  some  classes  of  mis- 
demeanors, the  punishnieut  of  which  involves  or  may  involve  the  deprivation 
of  the  liberty  of  the  citizen. 

Callan  v,  Wilaon,  (1888)  127  U.  S.  649, 
wherein  the  court  further  said :  "  The  guar- 
anty of  a  trial  hy  jury,  in  the  Third  Article, 
implied  a  trial  in  that  mode  and  according 
to  the  settled  rules  of  the  common  law;  the 
eiiiimeration,  in  the  Sixth  Amendment,  of  the 
rights  of  the  accused  in  criminal  prosecutions, 
is  to  be  taken  aa  a  declaration  of  what  those 


rules  were,  and  is  to  be  referred  to  the 
anxiety  of  the  people  of  the  states  to  have 
in  the  supreme  law  of  the  land,  and  so  far  as 
the  agencies  of  the  general  government  were 
concerned,  a  full  and  distinct  recognition  of 
those  rules,  as  involving  the  fundamental 
rights  of  life,  liberty,  and  property." 


Joyce  V.  Chillieotlie  Foundry,   (1888)    127 
U.  S.  667. 


2.  Petty  OflSnuos  Hot  Inolnded.  —  The  class  or  grade  of  offenses  called  petty 
offenses  may,  according  to  the  common  law,  be  proceeded  against  summarily  in 
any  tribunal  legally  constituted  for  that  purpose. 

In  the  draft  of  that  instrument,  as  reported 
by  the  committee  of  five,  the  language  was 
'the  trial  of  all  criminal  offenses  *  *  * 
shall  be  by  jury,'  but  by  unanimous  vote  it 
was  amended  so  as  to  read  'the  trial  of  all 
crimes.'  The  significance  of  this  change  can- 
not be  misunderstood.  If  the  language  had 
remained  '  criminal  offenses,'  it  might  have 
been  contended  that  it  means  all  offenses  of 
a  criminal  nature,  petty  aa  well  as  serious; 
but  when  the  change  was  made  from  '  crimi- 
nal offenses '  to  '  crimes,'  and  made  in  the 
light  of  the  popular  understanding  of  the 
meaning  of  the  word  'crimes,'  as  stated  by 
Blackstone,  it  is  obvious  that  the  intent  was 
to  exclude  from  the  constitutional  require- 
ment of  a  jury  the  trial  of  petty  criminal 
offenses."    Schick  v.  U.  S.,  (1004)   196  U.  S. 


In  Blackstoiic^s  Camingntariea»  book  iv.,  p.  6, 
is  given  a  definition  of  the  word  "  crimes  " : 
"A  crime,  or  misdemeanor,  is  an  act  com- 
mitted, or  omitted,  in  violation  of  a  public 
law  either  forbidding  or  commanding  it. 
This  general  definition  comprehends  both 
crimes  and  misdemeanors;  which,  properly 
speaking,  are  mere  synonymous  terms; 
though  in  common  usage  the  word  'crimes' 
is  made  to  denote  such  offenses  as  are  of  a 
deeper  and  more  atrocious  dye ;  while  smaller 
faults  and  omissions  of  less  consequence  are 
comprised  under  the  gentler  name  of  'mis- 
demeanors '  only."  "  In  the  light  of  this 
definition  we  can  appreciate  the  action  of  the 
convention   which   framed  the  Constitution. 


69. 


8.  Petty  larceny . —  Petty  larceny  was  never  regarded  at  common  law  as  a 
petty  offense,  but  as  a  felony,  and  was  always  triable  by  jury. 

In  re  Fauldan,  (1892)  20  D.  C.  433. 

4.  BaeeiTing  Stolen  Ooods. — Receiving  stolen  goods  cannot  be  regarded  as  one 
of  the  petty  offenses  which  under  the  Constitution  are  not  to  be  tried  by  a  jury. 

U.  S.  V.  Jackaon,  (1892)  20  D.  C.  427. 

5.  Aasanlt  and  Battery.  —  Where  a  party  is  charged  with  not  only  an  assault, 
but  with  beating  and  wounding,  he  is  entitled  to  a  trial  by  jury. 

In  rs  Robinson,  (1892)  20  D.  C.  671. 

6L  Gambling. —  Oaming,  as  defined  and  punished  by  section  2  of  the  Act  of 
Congress  of  Jan.  31, 1883,  relating  to  the  District  of  Columbia,  is  to  be  regarded 
as  one  of  the  petty  crimes  not  embraced  by  the  provision  of  the  Constitution 
relating  to  trial  by  jury. 

U.  S.  «.  Herzog,  (1892)  20  D.  C.  431. 
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7.  Proceeding  for  Contempt.  —  In  a  proceeding  for  contempt  the  party  is  not 
entitled  to  a  trial  by  jury. 

In  re  Terry,  (1889)  37  Fed.  Rep.  651. 

8.  Proceedings  for  Bemoval  of  Chinese.  —  So  much  of  section  4  of  the  Act  of 
May  5,  1892,  known  as  the  "  Geary  Act,"  providing  for  the  imprisonment  at 
hard  labor  for  a  period  not  exceeding  one  year  of  any  Chinese  person,  or 
person  of  Chinese  descent,  convicted  and  adjudged  by  the  commissioner  to  be 
not  lav^rfully  entitled  to  be  or  remain  in  the  United  States,  is  clearly  in  conflict 
with  this  clause. 

re  Sing  Lee,  (1893)  54  Fed.  Rep.  337.  See 
also  U.  S.  V.  Hing  Quong  Chow,  (1892)  53 
Fed.  Rep.  233;  In  re  Ng  Loy  Hoe,  (1892) 
53  Fed.  Rep.  914. 

Section  13  of  the  Act  of  Sept.  13,  x888t 
which  provides  that  upon  the  filing  of  an 
aflidavit  which  charges  that  a  perscm  is  a 
Chinese  person  or  person  of  Chinese  descent, 
and  that  he  is  unlawfully  in  the  country,  a 
warrant  may  issue  for  the  arrest  of  such  per- 
son, who  may  be  then  brought  before  a  com- 
missioner and  tried  upon  the  issues  raised  by 
the  allegations  of  the  affidavit,  was  held  by 
the  district  judse  at  chambers  to  be  uncon- 
stitutional for  ui«  reason  that  persons  other 
than  Chinese  may,  by  virtue  of  its  provision, 
be  arrested  and  possibly  deported,  and  that  it 
fails  to  provide  for  those  protections  guaran- 
teed by  the  Constitution  to  persons  within  the 
United  States.  U.  S.  v,  Coe,  128  Fed.  Rep. 
200,  reysersed  in  the  Supreme  Court,  190  U. 
S.  635,  on  the  ground  that  an  appeal  from 
the  decision  of  the  commissioner  was  an  ap- 
peal to  the  District  Court  and  not  to  the  dis- 
trict judge. 


U.  S.  V,  Wonc  Dep  Ken,  (1893)  57  Fed. 
Rep.  211.  See  also  In  re  Ah  Yuk,  (1893)  53 
Fed.  Rep.  781. 

The  provision  for  detention  at  hard  labor, 
to  be  undergone  before  the  sentence  of  de- 
portation is  to  be  carried  into  effect,  violates 
the  Fifth  Amendment.  Wong  Wing  t7.  U.  S., 
(1895)   163  U.  S.  235. 

Section  4  of  the  Chinese  Exclusion  Act  of 
1892,  providing  "  that  any  such  Chinese  per- 
son, or  person  of  Chinese  descent,  convicted 
and  adjudged  to  be  not  lawfully  entitled  to 
be  or  remain  in  the  United  States,  shall  be 
imprisoned  at  hard  labor  for  a  period  of  not 
exceeding  one  year,  and  thereafter  removed 
from  the  United  States,  as  hereinbefore  pro- 
vided," should  be  construed,  not  as  creating 
a  criminal  offense,  but  as  prescribing  merely 
a  method  of  removal  and  requiring  certain 
detention  as  an  incident.  As  the  statute  does 
not  make  provision  for  a  jury  trial,  it  cannot 
be  construed  as  creating  a  criminal  offense, 
or  as  declaring  a  punishment  appropriate 
thereto,  without  rendering  it  obnoxious.     In 


9.  Snspeniion  of  Pilot  for  Hegligenoe.  —  The  negligence  of  a  pilot  which 
authorizes  his  suspension  is  not  a  crime  or  criminal  proceeding  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  a  statutory  proceeding 
for  his  suspension  is  not  invalid  for  failing  to  provide  for  trial  by  jury. 

Low  V.  Commissioners  of  Pilotage,  (1830)  R.  M.  Charlt.  (Ga.)  302. 

^  7.  BI0HT  TO  JiTBT  Tkial  ih  THE  F1B8T  COTTBT.  —  Except  in  that  class  or 
grade  of  offenses  called  petty  offenses,  the  guaranty  of  an  impartial  jury  to 
the  accused  in  a  criminal  prosecution,  conducted  either  in  the  name,  or  by 
or  under  the  authority  of,  the  United  States,  secures  to  him  the  right  to  enjoy 
that  mode  of  trial  from  the  first  moment,  and  in  whatever  court,  he  is  put  on 
trial  for  the  offense  charged.  In  such  cases  a  judgment  of  conviction,  not 
based  upon  a  verdict  of  guilty  by  a  jury,  is  void.  To  accord  to  the  accused  a 
right  to  be  tried  by  a  jury,  in  an  appellate  court,  after  he  has  been  once  fully 
tried  otherwise  than  by  a  jury,  in  the  court  of  original  jurisdiction,  and 
sentenced  to  pay  a  fine  or  be  imprisoned  for  not  paying  it,  does  not  satisfy  the 
requirements  of  the  Constitution, 

jury,  and  an  Act  of  Congress  providing  that 
in  the  District  of  Columbia  prosecutions  of 
simple  misdemeanors  should  be  by  informa- 
tion under  oath,  without  indictment  by  grand 
jury  or  trial  by  petit  jury,  but  any  party 
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Joyce  r.  Chillicothe  Foundry,   (1888)    127 
U.  S.  667. 

An  accused  person  is  entitled  to  be  con- 
victed or  acquitted  in  the  first  instance  by  a 
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feeling  himself  aggrieved  by  the  judgment  of 
the  court  might  appeal  to  the  criminal  court 
held  by  a  justice  of  the  Supreme  Court  of 
the  District  of  Columbia,  and  in  such  case 
the  a;^»eal  shall  be  tried  on  the  information 


filed  in  the  court  below,  certified  to  the  crim- 
inal court,  by  jury  in  attendance  thereat,  as 
though  the  case  had  originated  therein,  was 
held  to  be  invalid.  Matter  of  Dana,  (1873) 
7  Ben.  (U.  S.)  1,  6  Fed.  Cas.  No.  3,554. 


VL  Waiteb  of  Jubt  Tbial.  —  A  waiver  of  a  jury  by  persons  charged  with 
crime  and  consent  to  trial  by  the  court  is  not  in  conflict  with  law. 

Schick  f.  U.  S.,  (1904)   195  U.  S.  67. 

Waiver  authorised  by  statute.  —  An  Act  of 
Congress  providing  "  that  prosecutions  in  the 
Police  Court  (of  the  District  of  Columbia) 
shall  be  on  information  by  the  proper  prose- 
cuting officer;  in  all  prosecutions  within  the 
jurisdiction  of  said  court,  in  which,  accord- 
ing to  the  (DonstitutioD  of  the  United  States, 
the  a(*cu8ed  would  be  entitled  to  a  jury  trial, 
the  trial  shall  be  by  jury,  unless  the  accused 
sliall  in  open  court  expressly  waive  such  trial 
by  jury  and  request  to  be  tried  by  the  judge, 
in  which  case  the  trial  shall  be  by  such  judge, 
and  the  judgment  and  sentence  shall  have  the 
same  force  and  effect  in  ail  respects  as  if 
the  same  had  been  entered  and  pronounced 
upon  the  verdict  of  a  jury,"  is  valid.  Belt 
r.  U.  S.,  (1894)  4  App.  Chs.  (D.  C.)  32,  in 
which  case  the  court,  said :  '*  It  is  supposed 
to  antagonize  the  second  section  of  the  Third 
Article  of  the  Constitution,  which  provides  in 
peremptory  terms  that  '  the  trial  of  all  crimes 
shall  be  by  jury.'  And  it  is  argued  that  there 
is  a  distinction  between  this  peremptory  lan- 
guage and  the  language,  more  or  less  per- 
missive, of  the  Sixth  and  Seventh  Amend- 
ments to  the  Constitution^  the  former  of 
which  provides  that  '  in  all  criminal  cases 
the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,'  etc,  and  the  latter  of  which 
specifies  that  '  in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be 


preserved.*  It  is  claimed  that  while  there 
may  be  a  waiver  of  right  under  these  amend- 
ments, there  can  be  no  waiver  of  the  right 
secured  by  the  third  article,  and  that  Con- 
gress may  not  validly  authorize  such  waiver. 
In  view  of  the  beneficial  results  sought  to  be 
subserved,  and  of  the  change  in  public  senti- 
ment and  public  policy  which  we  have  re- 
marked, we  would  hesitate  under  any  circum- 
stances to  declare  unconstitutional  an  Act 
of  Congress  which  was  enacted,  not  hastily 
and  without  due  consideration,  but  with  spe- 
cial and  express  reference  to  constitutional 
requirement.  The  statute  is  not  only  an  ex- 
pression of  the  increasing  necessity  of  dealing 
summarily  with  the  minor  crimes  that  harass 
our  society:  it  is  likewise  an  expression  fully 
justified  by  experience  of  the  ability  of  the 
courts  of  law  to  deal  justly  with  the  ac- 
cused, without  the  intervention  of  juries." 


In  the  absence  of  express  statutory  author- 
ity no  accused  person  can  waive  the  right  of 
trial  by  jury  in  a  criminal  case  and  elect  to 
be  tried  by  the  court.  Belt  ».  U.  S.,  (1894) 
4  App.  Cas.  (D.  C.)  32. 

By  the  waiver  of  a  jury  trial  in  a  police 
court  a  defendant  is  not  bound,  as  the  police 
court  could  not  grant  a  trial  by  jury  because 
it  had  no  power  under  the  law  to  impanel  a 
jury,  and  was  therefore  so  constructed  as  to 
give  the  defendant  a  legal  trial.  U.  S.  v, 
Herzog,  (1892)   20  D.  C.  431. 


VH  "  Whsbe  the  Saib  CBIMS8  SHALL  Haye  Beeh  Coihitteb''  —  1.  In  Oen- 

«riL  —  An  indictment  cannot  be  found  in  one  state  of  the  Union  for  an  offense 

conunitted  in  another;  it  is  forbidden  by  the  clause.     And  as  there  can  be 

no  original  indictment  for  such  crime,  so  there  can  be  no  original  complaint. 

In  the  case  of  one  c^ai^d  with  crime  in  another  state  the  proper  course  to 

take  is  for  the  complaint  to  be  made  in  the  state  in  which  the  crime  is  alleged  to 

have  been  committed,  and  then  to  make  demand  for  the  accused,  and  his  arrest 

and  removal  under  section  1014,  R.  S.,  may  be  obtained. 

viding  in  part  that  "any  person  violating 
any  of  the  provisions  of  this  section  may  be 
proceeded  against  by  information  or  indict- 
ment and  tried  and  punished,  either  in  the 
district  at  which  the  unlawful  publication 
was  mailed  or  to  which  it  is  carried  by 
mail  for  delivery  according  to  the  direction 
thereon,  or  at  which  it  is  caused  to  be  deliv- 
ered by  mail  to  the  person  to  whom  it  is  ad- 
dressed,"  must  be   construed   in    connection 


In  re  Roedeitscher,  (1888)  33  Fed.  Rep. 
657.  See  section  1014,  R.  S.,  under  title 
Crimes  and  Offenses,  2  Fed.  Stat.  Annot.  321. 

Crimes  committed  against  the  laws  of  the 
I'nited  States  out  of  the  limits  of  a  state  are 
not  local,  but  may  be  tried  at  such  place  as 
Congress  shall  designate  by  law,  but  are  local 
if  committed  within  the  state.  They  must 
then  be  tried  in  the  district  in  which  the 
offense  was  committed,  according  to  the  Sixth 
Amendment  U.  S.  v,  Jackalow,  (1861)  1 
Black  (U.  S.)   486. 

Sending  non-iiiaiUbls  matter  through  the 
mail.  —  Section  3894,  R  S.,  as  amended,  pro- 
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with  this  clause  and  the  Sixth  Amendment, 
and  the  clause  that  permits  a  person  accused 
of  crime  to  be  prosecuted  and  tried  for  the 
offense  of  which  he  is  charged,  in  a  court  held 
in  a  state  and  district  other  than  the  state 
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and  district  in  which  tha  crime  was  com- 
mitted, should  not  be  enforced.  U.  S.  tf,  Con- 
rad, (1894)  69  Fed.  Rep.  458.  See  section 
3894,  R.  S.,  under  title  Postal  Service,  5  Fed. 
Stat.  Aitnot.  846. 

Locality  in  insurrection  and  courts  dosed. 
—  By  this  clause^  treason  or  other  crime 
committed  within  the  limits  of  the  United 
States  can  be  tried  only  within  the  state  and 
judicial  distriot  within  which  it  was  com- 
mitted; and  the  accused  has  the  right  to  a 
trial  by  jury  in  such  state  and  district.  If, 
therefore,    treaaon    has    been    committed    at 


Charleston  or  at  New  Orleans,  it  can  be  tried 
only  by  a  jury  in  South  Carolina  or  Louisi- 
ana. And  if  the  condition  of  either  of  those 
states  be  such  that  the  judicial  tribunals  of 
the  United  States  cannot  or  will  not  perform 
their  functi<Mis,  crimes  there  committed,  how- 
ever atrocious,  cannot  be  punished  by  the 
regular  administraii<m  ol  justice.  Charge  of 
Grand  Jury,  (1861)  1  Sprague  (U.  S.)  602, 
30  Fed.  Caa.  No.  18,273.  See  also  Charge  of 
Grand  Jury,  (1863)  2  Spraj^ie  (U.  S.)  292, 
30  Fed.  Cas.  No.  18,274;  Charge  of  Grand 
Jury,  (1861)  2  Sprague  (U.  S.)  286,  30  Fed. 
Cas.  No.  18,277. 


S.  Boundary  of  State  a  Question  of  Fact  —  The  boundary  of  a  state,  when  a 
material  fact  in  the  determination  of  the  extent  of  the  jurisdiction  of  a  court, 
is  not  a  simple  question  of  law.  The  description  of  a  boundary  may  be  a 
matter  of  construction,  which  belongs  to  the  court;  but  the  application  of  the 
evidence  in  the  ascertainment  of  it  as  thus  described  and  interpreted,  with  a 
view  to  its  location  and  settlement^  belongs  to  the  jury. 

U.  S.  V,  Jackalow,  (1861)   1  Black  (U.  S.)  487. 

yni  At  SxroH  Place  as  Cohobbsb  Kat  Dibiot.  —  The  words  '^  the  trial  shall 
be  at  such  place  or  places  as  the  Congress  may  by  law  have  directed  "  impose 
no  restriction  as  to  the  place  of  trial,  except  that  the  trial  cannot  occur  until 
Congress  designates  the  place,  and  must  occur  at  any  place  which  shall  have 
been  designated  by  Congress  previous  to  the  trial. 

Cook  V.  U.  S.,  (1891)  138  U.  S.  182. 


The  First  Crimes  Act,  passed  April  30, 
1790,  ch.  9,  fi  8,  1  Stat.  L.  114,  provided  that 
"  trial  of  crimes  committed  on  the  high  seas, 
or  in  any  place  out  of  the  jurisdiction  of  any 
particular  state,  shall  be  in  the  district  where 


the  offender  is  apprehended,  or  into  which  he 
may  first  be  brought."  See  section  730,  R. 
S.,  title  Crimes  and  Offenses,  2  Fed.  Stat. 
Annot.  346,  and  U.  S.  t?.  Dawson,  (1863) 
16  How.  (U.  S.)  488,  and  Jones  v.  U.  S., 
(1800)  137  U.  S.  211. 

Idd  Volome  DC 


ARTICLE  III.,  SECTION  3. 

'^  Treason  against  the  United  States,  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  Ho 
person  shall  be  convicted  of  treason  nnless  on  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  on  confession  in  open  court.  The  Congress  shall  have 
power  to  declare  the  pnnishment  of  treason,  but  no  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture  except  during  the  life  of  the  person 
attainted." 

I.  Power  of  Congress  Limited,  133. 
IL  Constitutional  Definition  of  Treason,  134. 

I.  Statutory  Origin  of  Definition^  134. 
a.  Levying  War^  134. 

a.  Must  Be  an  Actual  Assembly  for  Treasonable  Purpose^  134. 

b.  Opposing  Execution  of  Public  Law  by  Force,  135. 

(i)  /«  General,  135. 

(2)  Intent  to  Suppress  Office  and  Compel  Resignation  of  Officer, 

135- 

(3)  Effort  to  Defect  Execution  of  Law  in  Particular  Instance, 

135. 

(4)  Object  of  a  Local  and  Private  Nature,  136. 

c.  Occupation  and  Detention  of  Fortress  Against  tke  Government,  136. 

d.  Levying  War  Against  a  Particular  State,  136. 

e.  Conspircuy  to  Levy  War,  136. 

3.  Giving  Aid  and  Comfort  to  Enemies,  137. 

a.  Who  Are  Enemies,  137. 

b.  What  Constitutes  Giving  Aid  and  Comfort,  137. 

c.  Delivering  Up  Prisoners  and  Deserters,  137. 

4.  Words  OrcU,  Written,  or  Printed,  137. 

5.  Constructive  Treasons,  138. 

III.  Who  May  Be  Guilty  of  Treason,  138. 

1.  Those  Who  Perform  Any  Part,  138. 

2.  Domiciled  Aliens,  138. 

3.  Status  of  Adherents  to  Confederate  Government,  138, 

IV.  Accessories,  139. 

V.  Evidence  Required  by  the  Constitution,  139. 

1.  No  Application  to  Preliminary  Examinations  or  Proceedings  Before 

Grand  Juries,  139. 

2.  Testimony  of  Two  Witnesses  to  Overt  Act,  139. 

3.  Confession  in  Open  Court,  139. 

4.  Proof  of  Intent,  140. 

VL  Punishment  Prescribed  by  the  Constitution,  140. 
VII.  Jurisdiction  of  State  Courts,  140. 

L  POWSB  OF  COHOBlss  LXMITIB.  —  No  other  acte  than  those  defined  in  the 
Constitution  can  be  declared  to  constitute  the  offense.  Congress  can  neither 
extend,  nor  restrict,  nor  define  the  crime.  Its  power  over  the  subject  is  limited 
to  prascribing  the  punishment 

U.  8.  V.  Greathouse,  (1863)  4  Sawy.  (U.  degtruction  of  the  only  security  which  we 
8.)  467,  26  Fed.  Gas.  Na  15,254.  enjoy  for  Ufe,  liberty,  and  estate,  leads  us 

frequently  to  include,  under  this  high  crime, 

"The  resentment  so  naturally  enkindled  offenses  greatly  inferior  in  turpitude,  much 
agminat  those  who  are  supposed  to  aim  at  the       less  dangerous  in  their  effects,  and  in  every 
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respect  of  a  different  description  and  ten- 
dency. To  prevent,  therefore,  as  far  as  pos- 
sible every  abuse  by  the  extension  of  treason 
to  offenses  which  in  time  of  public  agitation 
might,  by  violent  or  corrupt  constructions,  be 
pretended  to  belong  to  it,  there  was  inserted 
m  our  national  compact  a  rule  which  was  to 
be  binding  on  every  department  of  gov- 
ernment. To  define  and  provide  punishments 
for  other  crimes  of  federal  cognizance  is  left 
to  Congress;  but  with  a  jealousy  on  this 
subject,  which  a  full  knowledge  of  the  ex- 
cesses that  had  so  often  been  committed  in 
other  countries  by  parties  contending  for 
dominion  was  well  calculated  to  excite,  no 
other  trust  was  here  reposed  in  the  legisla- 
ture than  that  of  prescribing  in  what  way 
treason  was  to  be  punished.  Foi*  its  defini- 
tion resort  was  ever  to  be  had  to  that  great 
fundamental  law,  which  was  to  be  binding  at 
all  tiroes,  and  was  not  liable  to  be  changed 
on  a  sudden  emergency  so  as  to  gratify  the 
veneeance  or  promote  the  views  of  aspiring 
or  designing  men."  U.  S.  r.  Hoxie,  (1808) 
1  Paine  (U.  S.)  265,  26  Fed.  Cas.  No.  15,- 
407. 


Congress  cannot  place  among  the  inferior 
class  of  offenses  the  crime  declared  in  the 
Constitution  to  be  treason,  but  can  only  pre- 
scribe the  punishment  for  treason,  regulate 
the  trial,  and  dhrect  the  mode  in  which  that 
punishment  is  to  be  executed.  I".  ^.  r.  Fries, 
(1799)  3  Dall.  (U.  S.)  516,  9  .  .  Jus.  No. 
5,120. 

Federalist.  —  As  treason  may  be  committed 
against  the  United  States,  the  authority  of 
the  United  States  ought  to  be  enabled  to  pun- 
ish it.  But  as  new-fangled  and  artificial  trea- 
sons have  been  the  groat  engines  by  which 
violent  factions,  the  natural  offspring  of  free 
government,  have  usually  wreaked  their  alter- 
nate malignity  on  each  other,  the  convention 
have,  with  great  judgment,  opposed  a  barrier 
to  this  peculiar  danger  by  mserting  a  con- 
stitutional definition  of  the  crime,  fixing  the 
proof  necessary  for  conviction  of  it,  and  re- 
straining the  Congress,  even  in  punishing  it, 
from  extending  the  consequences  of  guilt  be- 
yond the  person  of  its  author.  Madison,  in 
The  Federalist,  No.  XLII. 


n.  COVBTITVTIOVAL  DiFiHlTioir  OF  TsEASOH  —  1.  Statutory  Origin  of  Deil- 
nition.  —  The  two  species  of  treason  mentioned  in  titie  Constitution  are  de- 
scribed in  it  in  language  borrowed  from  that  of  the  English  statute  of  treasons. 


U.  S.  V.  Greiner,  (1861)  4  Phila.  (Pa.) 
306,  18  Leg.  Int.  (Pa.)  149,  26  Fed.  Cas.  No. 
15,262,  wherein  the  court  said  that  the  phrase 
"  levying  war  "  is  therefore  understood  and 
applied  in  the  United  States  in  the  sense  in 
which  it  had  been  used  in  England. 

The  term  "levying  war,"  having  been 
adopted  by  our  Constitution,  must  be  under- 
stood in  that  sense  in  which  it  was  uni- 
versally received  in  this  country  when  the 
Constitution  was  framed.  The  sense  in  which 
it  was  received  is  to  be  collected  from  the 
most  approved  aisthorities  xA  that  nation 
from  which  we  have  borrowed  the  term.  U. 
S.  V,  Burr,   (1807)   25  Fed.  Cas.  No.  14,693. 

This  definition  was  taken  from  the  statute 
of  as  Edw.  m.,  of  England,  and  which  had 
been  several  times  reaffirmed,  for  the  purpose 
of  correcting  abuses  that  had  grown  up  in 
that  kingdom  in  respect  to  the  law,  both  by 


Acits  of  Parliament  and  the  decisions  of 
courts,  under  the  t^nrannical  reigns  of  the 
Tudors  and  the  Stuarts.  Those  sUliuses  were 
well  known  to  the  founders  of  our  govern- 
ment, and  doubtless  led  to  the  peculiar  phrase- 
ology observable  in  the  definition  of  the  crime, 
namely,  that  it  shall  consist  only  in  levying 
war  against  the  United  States,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  com- 
fort, and  to  the  other  equally  stringent  fea- 
ture, that  no  person  shall  be  convicted  of  the 
offense  except  <mi  the  testimony  of  two  wit- 
nesses to  the  same  overt  act.  The  first  pro- 
hibits Congress  from  making  any  other  acts 
of  the  citizen  than  those  specified,  treason; 
and  the  second  prevents  the  introduction  of 
constructive  treasons,  which  had  been  en- 
grafted upon  this  statute  of  Edw.  III.  by 
judicial  diecisions.  Law  of  Treason,  (1861) 
5  Blatchf.  (U.  S.)  549,  30  Fed.  Cas.  No.  18,- 
271.  See  also  Druecker  f.  Salomon,  (1867) 
21  Wis.  626. 


S.  Levying  War — a.  Must  Be  an  Actual  Assembly  fob  Tbeasonable 
PuBPOSB.  —  There  must  be  an  actua]  assembly  for  the  purpose  of  effecting  a 
treasonable  purpose,  to  constitute  a  levying  of  war. 

Em  p.  Bollman,  (1807)  4  Cranch  (U.  S.) 
126,  discharging  on  a  writ  of  habeas  corpus 
parties  who  had  been  oommitted  on  a  charge 
of  treason  in  the  case  of  U.  S.  v.  Bollman, 
(1807)  1  Cranch  (C.  C.)  373,  24  Fed.  Cas. 
No.  14,622. 


To  constitute  a  levying  of  war  there  must 
be  an  assemblage  of  persons  in  force,  to  over- 
throw the  government,  or  to  coerce  its  con- 
duct. The  words  embrace  not  only  those  acts 
bv  which  war  is  brought  into  existence,  but 
also  those  acts  by  which  wax  is  prosecuted. 


They  levy  war  who  create  or  carry  on  war. 
The  offense  is  complete,  whether  the  force  be 
directed  to  the  entire  overthrow  of  the  gov- 
ernment throughout  the  country,  or  only  in 
certain  portions  of  the  country,  or  to  defeat 
the  execution  and  compel  the  repeal  of  one 
of  its  public  laws.  U.  S.  t^.  Greathouse, 
(1863)  4  Sawy.  (U.  S.)  457,  26  Fed,  Cas. 
No.  16,254. 

To  constitute  an  actual  levy  of  war  there 
must  be  an  assembly  of  persons,  met  for  the 
treasonable  purpose,  and  some  overt  act  done, 
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or  some  attempt  made  by  them  with  force  to 
execute  or  towards  ezecating  that  purpose. 
There  must  be  a  presoit  intention  to  proceed 
in  the  execution  of  the  treasonable  purpose 
by  force.  The  assembly  must  now  be  m  a 
condition  to  use  force,  and  must  intend  to 
use  it,  if  necessary,  to  further,  or  to  aid,  or 
to  accomplish  the  treasonable  design.  Law 
of  Treason,  (1842)  1  Story  (U.  S.)  614,  30 
Fed.  Cas.  No.  18,275. 

If  the  purpose  be  entirely  to  OTerthrow  the 
government  at  any  one  place,  by  force,  that 
is  a  treasonable  purpose.  Charge  of  Grand 
Jury,  (1861)  1  Sprague  (U.  S.)  002,  30  Fed. 
Cas.  No.  18,273.     See  also  Charge  of  Grand 


Jury,  (1863)  2  Sprague  (U.  S.)  292,  30  Fed. 
Cas.  No.  18,274. 

Military  array  unnecessary.  —  Although 
there  must  be  force  used,  it  is  not  necessaiy 
that  there  should  be  any  military  array  or 
weapons.  Druecker  r.  Salomon,  (186V)  21 
Wis.  626. 

Though  no  actual  violence  committed. — 
Where  a  body  of  men  are  assembled  for  the 
purpose  of  making  war  against  the  go\ern- 
ment,  and  are  in  a  condition  to  make  that 
war,  the  assemblage  is  an  act  of  levying  war 
though  no  actual  violence  may  be  committed. 
U.  S.  V,  Burr,  (1807)  26  Fed.  Cas.  No.  14,693. 


Initigatiag  TrsMon. —  Successfully  to  instigate  treason  is  to  commit  it 

Chaige  to  Grand  Jury,   (1851)    2  Wall.  Jr.   (C.  C.)   134,  30  Fed.  Cas.  No.  18,276. 

6.  Opposing  Execution  of  Public  Law  by  Force —  {\)  In  Gteixerol.  — 
It  is  treason  "  in  levying  war  against  the  United  States  "  for  persons  who  have 
none  but  a  common  interest  with  their  fellow  citizens,  to  oppose  or  prevent,  by 
force,  numbers,  or  intimidation,  a  public  and  general  law  of  the  United  States, 
with  intent  to  prevent  its  operation  or  compel  its  repeal.  Force  is  necessary 
to  complete  the  crime ;  but  the  quantum  of  force  is  immaterial. 

U.  S.  V.  Fries,  (1709)  3  Dall.  (U.  S.)  615,      execution  of  a   draft  commit  the  crime  of 


9  Fed.  Cas.  No.  5,126. 

The  expression  "  levying  war  "  so  regarded 
embraces  not  merely  that  act  of  formal  or  de- 
clared war,  but  any  combination  forcibly  to 
prevent  or  oppoee  the  execution  or  enforce- 
ment of  a  provision  of  the  dlonstitution  or  of 
a  public  s^tute,  if  accompanied  or  followed 
by  an  act  of  forcible  opposition  in  pursuance 
of  such  combination.  Charge  to  Grand  Jury, 
(1851)  2  Wall.  Jr.  (C.  C.)  134,  30  Fed.  Cas. 
No.  18,276. 

Peitona  engnged  in  forcibly  opposing  the 


treason.     Druecker  v.   Salomon,    (1867)    21 
Wis.  626. 

The  treasonable  design  need  not  be  a  direct 
and  positive  intention  entirely  to  subvert  or 
overthrow  the  government.  It  will  be  equally 
treason  if  the  intention  is  by  force  to  prevent 
the  execution  of  any  one  or  more  general  and 
public  laws  of  the  government,  or  to  resist 
the  exercise  of  any  legitimate  authority  of  the 

fjvemment  in  its  sovereign  capacity.    Law  of 
reason,  (1842)  1  Story  (U.  S.)  614,  30  Fed. 
Cas.  Na  18,275. 


(2)  Inteni  to  Suppress  Office  and  Compel  Resignation  of  Officer.  —  The 
commission  of  acts  of  violence  by  a  number  of  persons,  with  the  intention  to 
suppress  an  office  of  excise  and  to  compel  the  resignation  of  the  encise  officer, 
so  as  to  render  an  Act  of  Congress,  in  effect,  null  and  void,  constitutes  the  crime 
of  high  treason  in  the  contemplation  of  the  Constitution  and  law  of  the  United 
States. 


U.  S.  V.  Vigol,  (1795)  2  Dall.  (U.  S.)  346, 
28  Fed.  Cas.  No.  16,621. 

An  insnrrectioii,  whose  ohject  is  to  snp- 
prett  the  excise  officers,  and  to  prevent  the 


execution  of  an  Act  of  Congress  by  force  and 
intimidation,  is  high  treason.  U.  S.  V. 
Mitchell,  (1795)  2  Dall.  (U.  S.)  348,  26  Fed. 
Cas.  No.  15,788. 


(3)  Effort  to  Defeat  Execviion  of  Law  in  Particidar  Instance,  —  If  the 

object  be  to  prevent  by  force  the  execution  of  any  public  law  of  the  United 

States,  generally  and  in  all  cases,  that  is  a  treasonable  purpose,  for  it  is  entirely 

to  overthrow  the  government  as  to  one  of  its  laws.     And  if  there  be  such  an 

assemblage  for  the  purpose  of  carrying  such  an  intention  into  effect  by  force, 

it  will  constitute  levying  war.     But  the  sudden  outbreak  of  a  mob,  or  the 

assembling  of  men  in  order,  by  force,  to  defeat  the  execution  of  the  law,  in  a 
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particular  instance,  and  then  to  disperse,  without  the  intention  to  continue 
together,  or  to  reassemble  for  the  purpose  of  defeating  the  law  generally,  in  all 
cases,  is  not  levying  war. 

Charge  of  Grand  Jury,  (1861)  1  Sprague  (U.  S.)  602,  30  Fed.  Cas.  Na  18,273.  See 
also  Charge  of  Grand  Jury,  (1863)  2  Sprague  (U.  S.)  202,  30  Fed.  CtM.  No.  18,274. 

(4)  Object  of  a  Local  cmd  Private  Nature.  —  When  the  object  of  an  insur- 
rection is  of  a  local  or  private  nature,  not  having  a  direct  tendency  to  destroy 
all  property  and  all  government  by  numbers  and  armed  foroe,  it  will  not  amount 
to  treason;  and  in  these  and  other  cases  that  oocur,  the  true  criterion  is  the 
intention  with  which  the  parties  assembled. 

U.  S.  17.  Hoxie,   (1808)    1  Paine  (U.  S.)       the  United  States,  accompanied  with  any  de- 
265,  26  Fed.  Cas.  No.  15,407.  gree  of  forces  if  for  a  private  purpose,  is  not 

treason.    U.  S.  v.  Haaway,   (1851)   2  Wall. 
The  resistance  of  the  execution  of  a  law  of      Jr.  (C.  C.)  139,  26  Fed.  Cas.  No.  15,200. 

c.  Occupation  and  Detention  of  Fobtbbss  Against  the  Qovebnment. 
—  The  occupation  of  a  fortress  by  a  body  of  men  in  military  array,  in  order  to 
detain  it  against  a  government  to  which  allegiance  is  due,  is  treaaon  on  the 
part  of  all  concerned,  either  in  the  occupation  or  in  the  detention  of  the  post 

U.  S.  17.  Gredner,  (1861)  4  Phila.  (Pa.)  396,  18  Leg.  Int  (Pa.)  149,  26  Fed.  Cas. 
No.  15«262. 

d.  Levying  Wab  Against  a  Pabtioulab  State.  —  There  must,  to  con- 
stitute the  crime,  be  a  levying  of  war  against  the  United  States  in  tlieir  sovereign 
character,  and  not  merely  a  levying  of  war  exclusively  against  the  sovereignty 
of  a  particular  state. 


Law  of  Treason,  (1842)  1  Story  (U.  S.) 
614,  30  Fed.  Cas.  No.  18,275,  wherein  the 
oourt  said:  "If  the  object  of  an  assembly 
of  persons,  met  with  force,  is  to  overturn  the 
government  or  constitution  of  a  state,  or 
to  prevent  the  due  exercise  of  its  sovereign 
powers,  or  to  resist  the  execution  of  any  one 
or  more  of  its  general  laws,  but  without  any 
intention  whatsoever  to  intermeddle  with  the 
relations  of  that  state  with  the  national  gov- 
ernment, or  to  displace  the  national  laws  or 
sovereignty  therein,  every  overt  act  done  with 
force  towards  the  execution  of  such  a  treason- 


able purpose  ib  treason  against  the  states  and 
against  the  state  only.  U  is  in  no  just  aense 
a  levying  of  war  against  the  United  States. 
But  treas<Mi  may  ^  begun  against  a  state, 
and  may  be  mixed  up  or  merged  in  treason 
against  the  United  States.  Thus,  if  the 
treasonable    purpose    be    to    overthrow    the 

government  of  the  state,  and  forcibly  tb  with- 
raw  it  from  the  Union,  and  thereby  to  pre- 
vent the  exercise  Of  the  national  sovereignty 
within  the  limits  of  the  state,  that  would  be 
treason  against  the  United  States." 


e.  Conspiracy  to  Levy  War.  —  To  constitute  tihe  specific  crime  of  treason, 

war  must  be  actually  levied  against  the  United  States.     However  flagitious 

may  be  the  crime  of  conspiring  to  subvert  by  force  the  government  of  our 

country,  such  conspiracy  is  not  treason.    To  conspire  to  levy  war,  and  actually 

to  levy  war,  are  distinct  ofiFenses.    The  first  must  be  brought  into  open  action 

by  the  assemblage  of  men  for  a  purpose  treajsonable  in  itself,  or  the  fact  of 

levying  war  cannot  have  been  committed.     To  complete  the  crime  of  levying 

war  against  the  United  States,  there  must  be  an  actual  assemblage  of  men  for 

the  purpose  of  executing  a  treasonable  design. 

Ea  p.  Bollman,   (1807)   4  Cranch  (U.  S.)  (1807)    1  Craiidi  (C.  C.)   373,  24  Fed.  Cas. 

126,  dischaiving  on  a  writ  of  habeas  corpus  No.  14,622.    See  also  Law  of  Treason,  ( 1861 ) 

parties  who  had  been  oonmiitted  on  a  charge  4   Blatchf.    (U.   S.)    518,  30  Fed.   Cas.  No. 

of  treason  in  the  case  of  U.  S.  i;.  BoUman,  18,270;  Law  of  Treason,   (1861)   5  Blatchf. 
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(XT.  S.)  549,  30  Fed.  Gas.  No.  18,271 ;  Law  of 
TnaaoD,  (1842)  1  Story  (U.  S.)  614,  30  Fed. 
Cm.  No.  18,275. 

A  mere  conspiracy  to  OTerthrow  the  gOT- 
enunent,  however  atrocious  such  conspiracy 
may  be,  does  not  of  itself  amount  to  the 
crime  of  treason.  Thus^  if  a  convention, 
legislature,  junto,  or  other  assemblage,  en- 
tertain the  purpose  of  subverting  the  govern- 


ment, and  to  that  end  pass  acts,  resolves, 
ordinances,  or  decrees,  even  with  the  view  of 
raising  a  military  force  to  carry  their  pur- 
pose into  effect)  this  alone  does  not  constitute 
a  levying  of  war.  Charge  of  Grand  Jury, 
(1861)  1  Sprague  (U.  S.)  602,  30  Fed.  Cas. 
No.  18,273.  S^  also  Charge  of  Grand  Jury, 
(1863)  2  Sprague  (U.  S.)  292,  30  Fed.  Cas. 
No.  18,274. 


3.  Giving  Aid  and  Comfort  to  Enemies  —  a.  Who  Abe  Enemies.  —  The  term 
^'  enemies,"  as  used  in  the  second  clause,  according  to  its  settled  meaning  at 
the  time  the  Constitution  was  adopted,  applies  only  to  the  subjects  of  a  foreign 
power  in  a  state  of  open  hostility  with  us.  It  does  not  embrace  rebels  in  insur- 
rection against  their  own  government  An  enemy  is  always  the  subject  of  a 
foreign  power  who  owes  no  alliance  to  our  government  or  country. 

U.  S.  V.  Greaibouse,  (1863)  4  Sawy.  (U.  S.)  457,  26  Fed.  Cas.  No.  15,254. 

6.  What  Constitutes  Giving  Aid  and  Comfobt.  —  What  constitutes  the 
overt  act^.  under  the  clause  ''  adhering  to  their  enemies,  giving  them  aid  and 
comfort^"  must  depend  very  much  upon  the  facts  and  circumstances  of  each 
particular  casa  There  are  some  acts  of  the  citizen,  in  his  relations  with  the 
enemy,  which  leave  no  room  for  doubt>  such  as  giving  intelligence  with  intent  to 
aid  him  in  his  acts  of  hostility,  sending  him  provisions  or  money,  furnishing 
arms,  or  troops,  or  munitions  of  war ;  surrendering  a  military  post,  etc.,  —  all 
with  a  like  intent.  These  and  kindred  acts  are  overt  acts  of  treason  by  adhering 
to  the  enemy. 


Law  of  Treason,  (1861)  5  Blatehf.  (U.  S.) 
549,  30  Fed.  Cas.  No.  18,271. 

Sale  of  goods  to  enemy's  agent.  —  ''He 
who,  being  bound  by  his  allegiance  to  a 
goremment,  sells  goods  to  the  agent  of  an 
armed  combination  to  overthrow  that  govern- 
ment, knowing  that  the  purchaser  buys  them 
for  that  treasonable  purpose,  is  himself  guilty 
of  treason  or  a  misprision  thereof.  He  volun- 
tarily aids  the  treason.     He  cannot  be  per- 


mitted to  stand  on  the  nice  metaphysical 
distinction  that,  although  he  knows  that  the 
purchaser  buys  the  goods  for  the  purpose  of 
aiding  the  rebellion,  he  does  not  sell  them 
for  that  purpoee.  The  oonsequenoes  of  his 
acts  are  too  serious  and  enormous  to  admit  of 
such  a  plea.  He  must  be  taken  to  intend  the 
oonsequences  of  his  own  voluntary  act." 
Hanauer  v.  Doaae,  (1870)  12  Wall.  (U.  S.) 
347. 


c.  Deliverino  Up  Peisonebs  and  Desebtebs.  —  Delivering  up  prisoners 
and  deserters  to  an  enemy  is  treason,  and  nothing  but  a  well-grounded  fear  of 
life  will  excuse  the  act 

U.  S.  V.  Hodges,  (U.  S.  Oirc.  Ot.  1816)  2  Wheel.  Crim.  (N.  Y.)  477,  26  Fed.  Cas. 
No.  15,374. 

4.  WorcU  Oral,  Written,  or  Printed. — Words  oral,  written,  or  printed,  however 

treasonable,  seditious,  or  criminal  of  themselves,  do  not  constitute  an  overt  act 

of  treason,  within  the  definition  of  the  crime.     When  spoken,  written,  or 

printed  in  relation  to  an  a^et  or  acts  which  if  committed  with  a  treasonable 

design  might  cpnstitute  such  overt  act,  they  are  admissible  as  evidence  tending 

to  characterize  it,  and  to  show  the  intent  with  which  the  act  was  committed. 

They  may  also  furnish  some  evidence  of  the  act  itself  against  the  accused. 

This  is  the  extent  to  which  such  publications  may  be  used,  either  in  finding  e 

bill  of  indictment  or  on  the  trial  of  it 

Urn  of  Treason,  (1861)  6  Blatchf.  (U.  S.)  549,  30  Fed.  Ca«.  No.  18,271. 
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6.  Constructive  Treasons.  —  The  provisioii  that  no  person  shall  be  convicted 
of  the  offense  except  on  the  fcestimcny  of  two  witnesses  to  the  same  overt  act 
prevents  the  introduction  ol  constructive  treasons  which  had  been  engrafted 
upon  the  English  statute  by  judicial  decisions. 


Law  of  Treason,  (1861)  5  Blatchl.  (U.  S.) 
549,  30  Fed.  Cas.  No.  18,271.  See  U.  S.  r. 
Burr,  (1807)  25  Fed.  Gas.  No.  14,693. 

"Many  of  the  Bngliah  cases,  then  consid- 
ered good  law  and  quoted  by  the  best  text 
writers  as  authorities,  have  since  been  dis- 
credited, if  not  overruled,  in  that  country. 
The  better  opinion  there  at  present  seems  to 


be,  that  the  term  '  levying  war  *  should  be 
confined  to  insurrections  and  rebellions  for 
the  purpose  of  overturning  the  government  by 
force  and  arms.  Many  of  the  cases  of  con- 
structive treason  quoted  by  Foster,  Uale,  and 
other  writers,  would  perhaps  now  be  treated 
merely  as  aggravated  riots  or  felonies.'*  U. 
S.  t?.  Hanway,  (1851)  2  Wall.  Jr.  (C.  C.) 
139,  26  Fed.  Cas.  No.  15,299. 


m.  Who  Kat  Be  Ouiltt  of  Tbeasoh  —  1.  Those  Who  Perform  Any  Parti 

—  If  war  be  actually  levied,  that  is,  if  a  body  of  men  be  actually  assembled  for 
the  purpose  of  eflFecting  by  force  a  tpoasonable  purpose,  all  those  who  perform 
any  part,  however  minute,  or  however  remote  from  the  scene  of  action,  and 
who  are  actually  leagued  in  the  general  conspiracy,  are  to  be  considered  as 
traitors. 


Ex  p.  BoUman,  (1807)  4  Grancfa  (U.  S.) 
126,  discharging  on  a  writ  of  habeas  corpus 
parties  who  had  been  committed  on  a  charge 
of  treason  in  the  case  of  U.  S.  v,  Bollman, 
(1807)  1  Cranch  (C.  C)  373,  24  Fed.  Cas. 
No.  14,622.  See  also  Law  of  Treason, 
(1861)  4  Blatchf.  (U.  S.)  518,  30  Fed.  Cas. 
No.  18,270;  Charge  of  Grand  Jury,  (1861) 
1  Sprague  (U.  S.)  602«  30  Fed.  Cos.  No. 
18,273. 

Those  who  perfonn  a  part  in  the  prosecu- 
tion of  the  war  may  correctly  be  said  to  levy 
war  and  to  commit  treason  under  the  Con- 
stitution. U.  8.  V,  Burr,  (1807)  26  Fed. 
Cas.  No.  14,693. 

Howeyer  remote  from  the  scene  of  action. 
—  If  war  is  actually  declared  levied,  all  those 
who  perform  any  part,  however  minute,  or 
however  remote  from  the  scene  of  action,  and 


who  are  actually  leagued  in  the  general  con- 
spiracy, are  to  be  considered  as  traitors.  Such 
part  may  be  performed,  not  only  by  giving 
information  or  other  direct  aid  to  the  rebels, 
but  also  by  acts  which  tend  and  are  designed 
to  defeat,  obstruct,  or  weaken  our  own  arms. 
Charge  of  Grand  Jury,  (1861)  2  Sprague 
(U.  S.)  285,  30  Fed.  Cas.  No.  18,277.  See 
also  U.  S.  V,  Burr,  (1807)  25  Fed.  Cas.  No. 
14,603;  Druecker  v.  Salomon,  (1867)  21 
Wis.  626. 

Treason  may  be  committed  at  places  re- 
mote from  the  seat  of  the  rebellion,  by  co- 
operating with  the  rebels  and  sending  them 
arms  or  intelligence,  or  intentionally  render- 
ing other  assistance,  and  the  trial  of  such 
offense  will  be  had  in  the  state  and  district 
where  committed.  Charge  of  Grand  Jury, 
(1861)  1  Sprague  (U.  S.)  602,  30  Fed.  Cas. 
No.  18,273. 


2.  Domiciled  Aliens. —  An  alien,  whilst  domiciled  in  the  United  States,  owes 
a  local  and  temporary  allegiance,  which  continues  during  the  period  of  his 
residence,  and  he  is  amenable  to  the  laws  of  the  United  States  prescribing 
punishment  for  treason  and  for  giving  aid  and  comfort  to  rebellion. 

Carlisle  v.  U.  S.,  (1872)  16  Wall.  (U.  B.)  154.  See  Green's  Case,  (1872)  8  Ct  CI. 
412. 

TrtaMnIsaBreaehofAneglaaoe,and  can  be  committed  by  him  who  owes  allegiance 
either  perpetual  or  temporary. 

U.  S.  V,  Wiltberger,  (1820)  6  Wheat.  U.  S.)  97.  See  also  Charge  to  Grand  Jury, 
(1861)  2  Wall.  Jr.  (C.  C.)  134,  30  Fed  Cas.  No.  18,276. 

8.  Status  of  Adherents  to  Confederate  Oovemment.  —  The  Confederate  govern- 
ment was  never  acknowledged  by  the  United  States  as  a  de  facto  government  in 
the  sense  that  adherents  to  it  in  war  against  the  government  de  jure  did  not 

incur  the  penalties  of  treafion.    From  a  very  early  period  of  the  civil  war  to 
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its  close,  it  was  regarded  as  simply  the  military  representative  of  the  insur- 
rection against  the  authority  of  the  United  States. 

Thorington  t?.  Smith,  (1868)  8  Wall.  (U.  S.)  1.  See  also  Sprott  v.  U.  S.,  (1874)  20 
Wall.   (U.S.)  464. 

IV.  AocuaoBllf.  —  In  treason  there  are  no  accessories ;  all  who  engage  in  the 
rebellion  at  any  stage  of  its  existence,  or  who  designedly  give  it  any  species  of 
aid  and  comfort,  in  whatever  part  of  the  country  they  may  be,  stand  on  the 
same  platform;  they  are  all  principals  in  the  commission  of  the  crime;  they 
are  all  levying  war  against  the  United  States. 

U.  S.  V,  Greathouse,  (1863)  4  Sawy.  (U.  S.)  467,  26  Fed.  Cas.  No.  15^64.  See  also 
Friee's  Case,  (1800)  0  Fed.  Gas.  No.  5,127. 

Y.  EYiDnos  SsauiBXD  BT  TEE  CoHBTiTiTTiOH  —  1.  Ho  Application  to  Prelimi- 
nary  Szaminations  or  Proceedings  Before  Orand  Juries.  —  The  provisions  of  the 
Constitution  relating  to  the  evidence  necessary  to  convict  of  treason  apply  only 
to  the  trial  of  indictments,  and  are  inapplicable  to  proceedings  before  grand 
juries,  or  to  preliminary  examinations. 


U.  S.  r.  Greiner,  (1861)  4  Phila.  (Pa.) 
396,  18  L^.  Int.  (Pa.)  149,  26  Fed.  CasI  No. 
15,262,  wherein  the  court  said:  "This  ap- 
pears to  have  been  the  opinion  of  Chief 
Justice  MarshaU  (1  Burr  Tr.  196),  and  like- 
wise of  my  judicial  predecessor  in  this  dis- 
trict (Charge  to  Grand  Jury,  (1851)  2  Wall. 
Jr.  (0.  C.)  138).  Judge  Iredell  had,  indeed, 
been  previously  of  a  different  opinion.  1 
Whart.  State  Tr.  480.  His  impression  had 
probably  been  derived  from  the  opinions 
which,  under  the  statutes  1  Edw.  VI.,  c.  12, 
see.  22;  5  Edw.  VI.,  c.  11,  sec.  11;  and  7 
Wm.  III.,  c.  3,  had  prevailed  in  England. 
See  Fenwick's  Case,  13  How.  St.  Tr.  537,  and 
Maclane's  Case,  26  How.  St  Tr.  731.  As 
the  point  has  never  been  directly  decided  in 
the  United  States,  it  may  not  be  amiss  to 
mention  a  difference  between  the  language  of 


the  English  statutes  and  the  words  of  the 
Constitution.  Those  statutes  enacted  that  no 
person  should  be  indicted  or  convicted  of 
treason,  unless,  etc.  The  Constitution,  omit^ 
ting  the  word  '  indicted,'  uses  the  single  word 
'  convicted.'  The  difference  in  language,  to 
which  the  attention  of  Chief  Justice  Marshall 
was  doubtless  directed,  thous^  he  does  not 
mention  it,  seems- to  be  decisive  of  the  ques- 
tion. The  intention  of  the  framers  of  the 
Constitution  must  have  been  to  restrain  the 
application  of  the  prescribed  rule  of  evidence 
to  the  trial  of  the  indictment.  A  person 
should  not,  however,  be  indicted  or  im- 
prisoned under  a  <^aige  of  treason  when  there 
IS  no  rational  probability  that  the  charge,  if 
true,  can  be  proved  by  two  witnesses  on  the 
future  trial." 


2.  Testimony  of  Two  Witnesses  to  Overt  Act.  —  Of  the  overt  act  of  treason 
there  must  be  proof  by  two  witnesses,  and  if  there  be  testimony  by  four 
witnesses  that  the  defendant  was  at  a  certain  place,  at  a  great  distance  from  his 
home,  and  that  he  was  armed,  that  the  conspiracy  was  formed  at  that  place, 
and  that  the  defendant  was  actually  passed  on  the  march  to  the  place  where  the 
treasonable  acts  were  to  be  carried  out,  the  evidence  is  sufficient,  even  if  there 
be  testimony  of  only  one  witness  as  to  his  actual  presence  at  the  place  of  attack. 

U.  S.  r.  Mitchell,  (1795)  2  DaU.  (U.  S.)  348,  26  Fed.  Cas.  No.  15,788. 

8.  Confetdon  in  Open  Court.  —  When  a  confession  is  made  out  of  court  it  is 
not  itself  sufficient  to  convict  although  proved  by  two  witnesses. 


U.  a  r.  Fries,  (1799)  3  Dall.  (U.  S.)  516, 
9  Fed.  Cas.  No.  5,126. 

Admissions  made  yolnntarily  by  an  ac- 
cnaed  person  after  his  arrest  are  not  con- 
fessions  contemplated    by   the   Constitution. 


and,  upon  the  trial  of  an  indictment,  would 
not,  in  connection  with  the  testimony  of  a 
single  witness  to  the  overt  act.  suffice  to  war- 
rent  a  conviction.  U.  S.  r.  Greiner,  (18^1) 
4  PhUa.  (Pa.)  396,  18  Leg.  Inf.  (Pa.)  149, 
26  Fed.  Cas.  No.  16,262. 
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4.  Proof  of  Intent.  —  Tke  Intent  May  Be  Proved  by  one  witness,  collected  from 
circumstances,  or  even  by  a  single  fact. 

U.  S.  t?.  Fries,   (1799)   3  Dall.    (U.  S.)  516,  9  Fed.  Cas.  No.  6,126. 

A  Beelaration  by  One  Aoonsed  Aooompanying  the  Overt  Aot  laid  in  the  indictment  may 
be  given  in  evidence  to  show  the  intent  with  which  the  act  was  done. 

U.  S.  v.  Lee,  (1814)  2  Cranch  (C.  C.)  Cas.  No.  6,126,  that  the  confession  of  the 
104,  26  Fed.  Cas.  No.  16,584.  See  also  U.  3.  prisoner  may  be  given  in  evidence  as  cor- 
t7.  Fries,  (1799)   3  Dall.   (U.  S.)   616,  9^Fed.       roboratory  proof  of  the  intent. 


VI.  PuKlSEMEHT  Pbescbibed  BT  THE  COHBTITITTIOH.  —  What  was  intended  by 
the  constitutional  provision  is  free  from  doubt  In  England  attainders  of 
treason  worked  coiTuption  of  blood  and  perpetual  forfeiture  of  the  esti^te  of 
the  person  attained,  to  the  disinherison  of  his  heirs,  or  of  those  who  would 
otherwise  be  his  heirs.  Thus  innocent  children  were  made  to  suflFer  because 
of  the  offense  of  their  ancestor.  When  the  Federal  Constitution  was  framed, 
this  was  felt  to  be  a  great  hardship,  and  even  rank  injustice.  For  this  reason 
it  was  ordained  that  no  attainder  of  treason  should  work  corruption  of  blood 
or  forfeiture,  except  during  the  life  of  the  person  attainted. 

An  Act  of  Congress  declaring  a  forfeiture  of 
real  property  employed  in  carrying  on  busi- 
ness in  violation  of  the  revenue  law,  is  not 
a  violation  of  the  clause  prohibiting  forfeit- 
ure of  real  estate,  even  for  punishment  of 
treason,  except  for  life.  This  clause  and  the 
clause  of  section  9,  Article  I.,  prohibiting 
the  passing  of  a  bill  of  attainder,  have  "  re- 
spect to  nigh  crimes,  and  punishment  of 
them,  restraining  rigor,  and  guarding  against 
arbitrarily  enacting  guilt.  The  case  before 
the  court  is  a  civil  suit  in  rem,  against  the 
thing,  to  ratify  the  seizure  of  it,  and  the 
provision  of  the  Act  of  Congress  under  which 
it  is  alleged  to  be  forfeited,  and  therefore 
was  seized,  is  a  regulation  of  civil  policv, 
framed  to  secure  to  the  United  States  fair 
payment  of  taxes  imposed  for  the  support 
of  the  government,  a  regulation  of  civil 
policy  to  accomplish  a  purpose  vital  to 
government;  for  without  revenue  the  gov- 
ernment cannot  exist;  and  what  measures 
may  be  requisite  to  enforce  the  collection  of 
a  tax,  it  is  for  Congress,  in  the  exercise  of 
its  legislative  power,  to  determine."  U.  8. 
V.  West  Front  St.  Distillery,  (1870)  2  Abb. 
(U.  S.)   192,  25  Fed^  Cas.  No.  14,965. 


Wallach  v.  Van  Riswick,  (1875)  92  U.  S. 
202.  See  also  supra,  under  Power  of  Congress 
limited,  p.  133. 

Concurrently  with  the  passage  of  the  Con- 
fiscation Act  of  July  17,  1 86a,  Congress  also 
adopted  a  joint  resolution  explanatory  of  it, 
whereby  it  was  resolved  that  no  punishment 
or  proceedings  under  the  Act  should  be  so 
construed  as  to  work  a  forfeiture  of  the  real 
estate  of  the  offender  beyond  his  natural  life. 
It  is  a  well-known  fact  in  our  political  his- 
tory that  this  resolution  was  adopted  in  con- 
sequence of  doubts  which  the  President  en- 
tertained respecting  the  power  of  Congress  to 
prescribe  a  forfeiture  of  longer  duration  than 
the  life  of  the  offender.  Be  this  as  it  may, 
the  Act  and  the  resolution  are  to  be  construed 
together,  and  they  admit  of  no  doubt  that  all 
which  could,  under  the  law,  become  the  prop- 
erty of  the  United  States,  or  could  be  sold 
by  virtue  of  a  decree  of  condemnation  and 
order  of  sale,  was  a  tJght  to  the  property 
seized,  terminating  with  the  life  of  the  per- 
son for  whose  act  it  had  been  seized.  Bige- 
low  V,  Forrest,   (1869)   9  Wall.   (U.  S.)    3.50. 

Forfeitures  for  violation  of  revenue  law. — 


Vn.  J1TBI8DICTIOK  OF  State  Coitbts.  —  The  jurisdiction  of  the  state  courts 
does  not  extend  to  the  offense  of  treason  against  the  United  States^ 

People  1;.  Lynch,   (1814)   11  Johns.   (N.  Y.)   553. 
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ARTICLE  IV.,  SECTION  1. 

''  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state.  And  the  Congress  may  by 
general  laws  prescribe  the  manner  in  which  snch  acts,  records  and  proceedings 
shall  be  proved,  and  the  effect  thereof." 

I.  To  THE  Public  Acts  and  Records,  142. 

I.  In  Generaly  142. 

3.  No  Reference  to  Conduct  of  Individuals  or  Corporations^  142. 

3.  Construction  of  Statute  of  Another  State^  142. 

4.  Contract  Not  Controlled  by  Law  of  Another  Staie^  14a. 

5.  Taxation  of  State  Debt^  142. 

IL  To  Judicial  Proceedings,  143. 

1.  Effect  of  Proceedings  of  United  States  Courts^  143. 

2.  Faith  and  Credit  to  Be  Given  by  United  States  Courts,  143. 

3.  Protection  of  Clause  Must  Be  Claimed,  143. 

4.  No  Referefue  to  Enforcement  of  Fines,  Penalties,  and  Forfeitures,  143. 

5.  Burden  of  Establishing  Violation  of  Right,  144. 

6.  Effect  of  Foreign  Judgment,  144. 

a.  Effect  Declared  by  Act  of  Congress,  144. 

b.  Rule  of  Evidence  and  Not  Rule  of  Jurisdiction,  144, 

c.  Same  Effect  as  in  State  in  Which  Rendered,  145. 

d.  Conclusive  on  the  Merits,  146. 

e.  Between  Same  Parties  and  Privies,  146. 
y.  Following  Judgments  as  Precedents,  146. 

g.  Judgment  Against  Corporation  Binds  Stockholder^  147. 
h.  How  Effect  of  Judgment  Ascertained,  147. 

I.  No  Priority,  Privilege,  or  Lien,  147. 
y.  No  Execution  Without  New  Suit,  148. 
k.  As  Foundation  for  a  Creditor's  Bill,  148. 

/.  Effect  of  Discontinuance  of  Suit  in  Another  State,  148. 
7.  Defenses  That  May  Be  Set  Up  in  Suit  on  Foreign  Judgment,  148. 

a.  Want  of  Jurisdiction,  148. 
(i)  /«  General^  148. 

2)  Of  the  Parties  or  the  Subject-matter,  148. 
J3)  Facts  Necessary  to  Give  Jurisdiction,  149. 
(4)  Record  Not  Conclusive,  149. 

Must  Be  Evidence  of  Want  of  Jurisdiction^  149. 
Service  of  Process,  149. 
{a)  Personal  Sendee  or  Voluntary  Appearance,  149. 
Xp)  Service  on  One  of  Two  Defendants,  150. 
(r)  Service  of  Process  While  Temporarily  in  the  State,  150. 
{d)  Garnishment    Process    Against  Resident  Debtor   of 

Nonresident  Defendant,  150. 
{e)  Service  of  Garnishment  Process  While  Temporarily 

Within  the  State,  1 50. 
(/)  Service  on  Foreign  Corporations,  151. 

b.  Fraud,  151. 

£,   judgment  Not  Responsive  to  Issues,  152. 
d.  Effect  of  Discharge  in  Insolvency  Proceedings,  152. 


See  MCtioii  9059  R.  S.,  relating  to  authentication  of  legislative  Acts  and  proof  of  judicial 
proceedings   of   states,  etc.,  under  the  title  LJvidence,  3  Fed.  Stat.  Aknot.  37. 
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"fuU  nith  tad  Crtdit."  CONSTITUTION.  Art.  IT.,  im.  I. 

e.  Against  Public  Policy  of  State  in  Which  Action  on  yu^gnuni 
Brought^  152. 

8,  Power  of  States  to  Legislate  on  Remedy^  152. 

a.  In  General,  152. 

b.  StcUute  of  Limitations,  153. 

(i)  Limitation  Governed  by  Lex  Fori,  153. 

(2)  Cannot  Cut  Off  Right  of  Action  on  Foreign  judgment,  153. 

(3)  Must  Give  a  Reasonable  Time,  154. 

(4)  Time  Action  Accrues  Not  a  Federal  Question,  154. 

9.  judgments  in  Particular  Cases  Conclusive  Vel  Non,  154. 

a.  Real  Estate  Subject  to  Control  of  State  in  Which  Located,  154. 

b.  Law  of  Descent  or  Transmission  of  Land,  155. 

c.  Probate  of  Will^  155. 

d.  Ancillary  Probate  Judgment ,  155. 

e.  Relating  to  Marriage  and  Divorce,  155. 
i)  In  General,  155. 
'2)  Decree  of  Separation,  156. 

(3)  Decree  of  Alimony,  .156. 
/.  In  Actions  Between  Foreign  Corporations,  156. 
g.  Confession  of  Judgment,  156. 
h.   Consent  Judgment,  156. 

I.    Taxing  Succession  on  Money  Indefinitely  on  Deposit,  157. 
/  Power  to  Enjoin  Enforcement  of  Foreign  Judgments,  157. 
k.  Enjoining  Prosecution  of  Attachment  in  Another  State,  157. 

III.  Jurisdiction  of  Supreme  Court  of  United  States,  157. 

I  To  TEE  Public  Acts  ahd  Sscosdb  —  1.  In  Oeneral.  —  This  constitutioiial 
requirement  implies  that  the  public  acts  of  every  state  shall  be  given  the  same 
eflFect  by  the  courts  of  another  state  that  they  have  by  law  and  usage  at  home. 

Chicago,  etc.,  R.  Co.  1;.  Wiggins  Ferry  Co.,  (1887)   119  U.  S.  622. 

5.  Ho  Beferenoe  to  Conduct  of  Individuals  or  Corporations.  —  Even  if  it  be 

assumed  that  the  word  ^^  acts  "  includes  ^^  statutes/'  the  clause  has  nothing  to 
do  with  the  conduct  of  individuals  or  corporations. 

Minnesota  1;.   Northern   Securities   Co.,  (1904)   194  U.  b.  72. 

8.  Construction  of  Statute  of  Another  State.  —  The  mere  construction  by  a  state 
court  of  a  statute  of  another  state,  without  questioning  its  validity,  does  not, 
with  possibly  some  exceptions,  deny  to  it  the  full  faith  and  credit  demanded  by 
the  statute  in  order  to  give  the  federal  courts  jurisdiction. 

Allen  17.  Alleghany  Co.,  (1905)  196  U.  8.465.  See  also  Johnson  v.  New  York  L.  Ins. 
Co.,  (1903)  187  U.  S.  495. 

4.  Contract  Hot  Controlled  by  Law  of  Another  State.  —  If  a  contract  cannot  be 
regarded  as  controlled  by  the  law  of  another  state,  there  is  no  foundation  for 
the  contention  that  full  faith  and  credit  were  not  given  to  the  public  acts  and 
records  of  that  state. 

National  Mut.  Bldg.,  etc.,  Assoc,  r.  Brahan,   (1904)    193  U.  S.  647. 

6.  Taxation  of  State  Debt.  —  The  registered  public  debt  of  one  state,  exempt 
from  taxation  by  the  debtor  state,  is  taxable  by  another  state  when  owned  by  a 
resident  of  the  latter  state.  No  state  can  legislate  except  with  reference  to  its 
own  jurisdiction. 

Bonaparte  v.  Tax  Ct.,  (1881)   104  U.  S.  594. 
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CONSTITUTION. 


"  FvU  7aith  and  Credit.'' 


n.  To  JusicuL  PB0CESBIKG8  —  1.  Effect  of  Prooeedingg  of  United  States  Courts. 

—  The  power  to  prescribe  what  effect  shall  be  given  to  the  judicial  proceedings 
of  the  courts  of  the  United  States  is  conferred  by  other  provisions  of  the 
Constitution,  such  as  those  which  declare  the  extent  of  the  judicial  power  of  the 
United  States,  which  authorize  all  legislation  necessary  and  proper  for  execut- 
ing the  powers  vested  by  the  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof,  and  which  declare  the  supremacy 
of  the  authority  of  the  national  government  within  the  limits  of  the  Constitu- 
tion. As  part  of  its  general  authority,  the  power  to  give  effect  to  the  judgments 
of  its  courts  is  coextensive  with  its  territorial  jurisdiction. 


Embry  r.  Palmer,  (1882)  107  U.  S.  9, 
wherein  the  court  further  said :  "  That  the 
Supreme  Court  of  the  District  of  Columbia 
is  a  court  of  the  United  States  results  from 
the  right  of  exclusive  legislation  over  the 
District  which  the  Constitution  has  given  to 
Congress.  Accordingly,  the  judgments  of  the 
courts  of  the  United  States  have  invariably 
been  recognized  as  upon  the  same  footing, 
so  far  as  concerns  the  obligation  created  by 
them,  with  domestic  judgments  of  the  states, 
wherever  rendered  and  wherever  sought  to  be 
oiforced." 


Territorial  courts.  —  That  the  judgments 
of  territorial  courts  are  to  be  given  full  faith 
and  credit^  see  Suesenbach  v.  Wagner,  (1880) 
41  Minn.  108.  But  see  Seton  v.  Hanham, 
(1832)  R.  M.  Charlt  (Ga.)  374. 

Courts  of  Indian  nations.  —  That  the  judg- 
ments of  the  courts  of  an  Indian  nation  are 
entitled  to  the  same  respect  and  to  the  same 
faith  and  credit  as  the  judgments  of  the 
territorial  courts  of  the  United  States,  see 
Cornells  t?.  Shannon,  (C.  C.  A.  1894)  63  Fed. 
Rep.  305:  Exendine  t?.  Pore,  (C.  C.  A.  1803) 
56  Fed.  Rep.  777;  Mehlin  t?.  Ice,  (C.  C.  A. 
1893)  56  Fed.  Rep.  12. 


2.  Faith  and  Credit  to  Be  Given  by  United  States  Conrts.  —  The  courts  of  the 

United  States  are  bound  to  give  the  judgments  of  the  state  courts  the  same 

faith  and  credit  that  the  courts  of  one  state  are  bound  to  give  the  judgments  of 

the  courts  of  her  sister  states. 

Cooper  V.  Newell,   (1899)    173  U.  S.  567.  See  also  Wisconsin  v.  Pelican  Ins.  Co.,  (1888) 
127  U.   S.   291;   Galpin  v.  Page,    (1874)    3  Sawy.   (U.  S.)    93,  9  Fed.  Cas.  No.  6,206. 

8.  Protection  of  Clause  Must  Be  Claimed.  —  The  claim  of  the  protection  of 
the  full  faith  and  credit  clause  is  without  merit  when  nowhere  in  its  petition  for 
interpleader  or  in  the  proceedings  had  thereunder  in  the  state  courts  did  the 
intervener  set  up  rights  specifically  based  on  a  foreign  state  judgment,  claim 
for  that  judgment  an  effect  which,  if  denied  to  it,  would  have  impaired  its 
force  and  effect,  nor  predicate  any  right  to  the  relief  demanded  upon  the 
effect  due  to  the  foreign  state  judgment. 

Wabash  R.  Co.  f?.  Flannigan,   (1904)    192  party    does    not    waive    the    benefits    of    an 

U.  S.  37.  alleged    estoppel    arising    from    the    foreign 

By  defending  on  the  merits,  after  plead-  judgment.    Harding  r.  Harding,   (1905)    198 

ing  and  relying  upon  a  foreign  judgment,  a  U-  S.  330. 

4.  Ho  Seference  to  Enforcement  of  Fines,  Penalties,  and  Forfeitures.  —  This  pn>- 
Tision  confers  no  new  jurisdiction  on  the  courts  of  any  state,  and  therefore 
does  not  authorize  them  to  take  jurisdiction  of  a  suit  or  prosecution  of  such  a 
penal  nature  that  it  cannot,  on  settled  rules  of  public  and  international  law, 
be  entertained  by  the  judiciary  of  any  other  state  than  that  in  which  the 
penalty  was  incurred. 


Huntington  r.  Attrill,  (1892)  146  U.  S. 
685. 

This  clause  does  not  relate  to  actions  to 
recover  penalties  and  fines,  nor  to  actions 
authorized   by   statutes   relating  directly   to 


the  collection  of  the  revenues  of  a  state,  or 
the  enforcement  of  fines^  penalties,  and  for- 
feitures for  noncompliance  with,  or  violations 
of.  such  statute.  Arkansas  v.  Bowen,  (1891) 
20  D.  C.  296. 

148  Volume  IX. 


''  Fall  Fkitb  and  Grtdit." 


CONSTITUTION. 


Art.  IV.,  MO,  1. 


6.  Burden  of  Eitabliihing  Violation  of  Bight  —  The  burden  Ib  upon  the  party 
asserting  it  to  establish  the  failure  of  a  court  to  give  to  decrees  of  a  federal 
court  and  the  court  of  another  state  the  due  effect  to  which  they  are  entitled. 

Commercial  Pub.  Co.  v.  Beck  with,  (1903)    188  U.  S.  573. 

6.  Effect  of  Foreign  Judgment  —  (u  Effbct  Deolabed  by  Act  of  Congbess. 
—  Congress  has  power  to  declare  what  shall  be  the  effect  of  a  judgment  of  a 
state  court  in  another  state. 


M'Elmoyle  v.  Cohen,  (1839)  W  Pet.  (U. 
S.)  326,  wherein  the  court  said:  "Though 
a  judgment  obtained  in  the  court  of  a  state 
is  not  to  be  regarded  in  the  courts  of  her 
sister  states  as  a  foreign  judgment,  or  as 
merely  prima  facie  evidence  of  a  debt  to 
sustain  an  action  upon  the  judgment,  it  is 
to  be  considered  only  distinguishable  from  a 
foreign  judgment  in  this,  that  by  the  first 
section  of  the  fourth  article  of  the  (!!)onstitu- 
tion,  and  by  the  Act  of  Mav  26,  1790,  section 
1,  the  judgment  is  a  record,  conclusive  upon 
the  merits,  to  which  full  faith  and  credit 
shall  be  given,  when  authenticated  as  the 
Act  of  Congress  has  prescribed.  It  must  be 
obvious,  when  the  institution  declared  that 
full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,  and  pro- 
vides that  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof,  that  the  latter  clause, 
as  it  relates  to  judgments,  was  intended  to 
provide  the  means  of  giving  to  them  tho 
conclusiveness  of  judgments  upon  the  mer- 
its, when  it  is  sought  to  carry  them  into 
judgments  by  sui1»  in  the  tribunals  of 
another  stat«.  The  authenticity  of  a  judg- 
ement and  its  effect  depend  upon  the  law 
made  in  pursuance  of  the  Constitution;  the 
faith  and  credit  due  to  it  as  the  judicial 
proceeding  of  a  state  is  given  by  the  Con- 
stitution, independently  of  all  legislation.*' 
MElmoyle  r.  Cohen,  (1839)  13  Pet.  (U.S.) 
324.  See  Warren  Mfg.  Co.  v.  Etna  Ins.  Co., 
2  Paine  (U.  S.)  501,  20  Fed.  Cas.  No.  17,206. 

''The  legislation  of  Congreas  amounts  to 
this:  that  the  judgment  of  another  state 
shall  be  record  evidence  of  the  demand,  and 
that  the  defendant,  when  sued  on  the  judg- 
ment, cannot  go  behind  it  and  controvert 
the   contract,  or  other  cause  of  action,   on 


which  the  judgment  is  founded;  that  it 
is  evidence  of  an  established  demand,  which, 
standing  alone,  is  conclusive  between  the 
parties  to  it.  This  is  the  whole  extent 
to  which  Congress  has  gone.  As  to  what 
further  "effect"  Congress  may  give  to  judg- 
ments rendered  in  one  state  and  sued  on  in 
another  does  not  belong  to  this  inquiry;  we 
have  to  deal  with  tEe  law  as  we  find  it,  and 
not  with  the  extent  of  power  Congress 
may  have  to  legislate  further  in  this  re- 
spect. That  the  legislation  of  Congress,  so 
far  as  it  has  gone,  does  not  prevent  a  state 
from  passing  acts  of  limitation  to  bar  suits 
on  judgments  rendered  in  another  state,  is 
the  settled  doctrine  of  this  court.  It  was 
established,  on  mature  consideration,  in  the 
case  of  M'Elmoyle  v.  Cohen,  (1839)  13  Pet. 
(U.  S.)  312,  and  to  the  reasons  given  in  sup- 
port of  this  conclusion  we  refer."  Alabama 
State  Bank  v,  Dalton,  (1850)  0  How.  (U. 
S.)  528. 

The  effect  to  be  given  to  a  foreign  iudg- 
mcnt  is  defined  and  declared  by  the  Act  of 
Congress  aforesaid  as  the  framers  of  the 
Constitution  contemplated  that  it  should  be, 
and  whenever  the  question  arises  whether 
due  force  and  effect  has  been  given  to  a 
fiireign  judgment  or  decree,  the  decision  of 
the  case  does  not  involve  a  constitutional 
question,  but  depends,  rather,  upon  the  proper 
interpretation  of  an  Act  of  Congress.  If 
Congress  had  not  seen  fit  to  legislate  con- 
cerning the  effect  to  be  given  in  the  sever:.! 
stitps  to  the  judgments  of  sister  states,  it 
would,  doubtless,  be  true  that,  whenever  the 
effect  of  a  foreign  judgment  was  drawn  in 
question,  it  would  give  rise  to  the  inquiry 
«vhether  such  full  faith  and  credit  had  been 
accorded  to  it  as  the  Constitution  requires. 
Merritt  v.  American  Steel  Barge  Co.,  (C.  C. 
A.  1896)   75  Fed.  Rep.  815. 


b.  Rule  of  Evidence  and  Not  Rule  of  Jurisdiction.  —  This  clause  and 

the  Act  of  Congress  passed  thereunder  establish  a  rule  of  evidence  rather  than 

of  jurisdiction.    While  they  make  the  record  of  a  judgment  rendered  after  due 

notice  in  one  state  conclusive  evidence  in  the  courts  of  another  state,  or  of  the 

United  States,  of  the  matter  adjudged,  they  do  not  affect  the  jurisdiction, 

either  of  the  court  in  which  the  judgment  is  rendered,  or  of  the  court  in  which 

it  is  offered  in  evidence.    Judgments  recovered  in  one  state  of  the  Union,  when 

proved  in  the  courts  of  another  government,  whether  state  or  national,  within 

the  United  States,  differ  from  judgments  recovered  in  a  foreign  country  in  no 

other  respect  than  in  not  being  re^xaminable  on  their  merits,  nor  impeachable 
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CONSTITUTION. 


*'  TsCa  FftiUi  sad  Credit.*' 


for  fraud  in  obtaining  them,  if  rendered  by  a  court  having  jurisdiction  of  the 
cause  and  of  the  parties. 

Wisconsin  r.  Pelican  Ins.  Co.,   (1888)    127  13  Pet.    (U.  S.)    325;   Clifford  v.  Williams, 

U.  8.  291.     See  also  Anglo-American  Provi-  (1904)    131   Fed.  Rep.   105;   Israel  t?.  Israel, 

■ion  Co.  9.  Davis  Provision  Go.  No.  1,  (1903)  (1904)    130   Fed.   Rep.   237;    Claflin   r.   Mc- 

191  U.  &  374;  M'Elmoyle  Xf,  Cohen,   (1839)  Dermott,  (1882)    12  Fed.  Rep.  376. 


Bale  Oowrti  Ar»  to  B«  Guided  By.  —  The  full  faith  and  credit  clause  only 
prescribes  a  rule  by  which  courts,  federal  and  state,  are  to  be  guided  when  a 
question  arises  in  the  progress  of  a  pending  suit  as  to  the  faith  and  credit  to 
be  given  by  the  court  to  the  public  acts,  records,  and  judicial  proceedings  of  a 
state  other  than  that  in  which  the  court  is  sitting. 

Minnesota   v.   Northern    Securities    Co.,   (1904)    194  U.  S.  72. 

c.  Same  Effect  as  in  State  in  Which  Rbndbbed.  —  A  judgment  of  a 
state  court,  in  a  cause  within  its  jurisdiction,  and  against  a  defendant  lawfully 
summoned,  or  against  lawfully  attached  property  of  an  absent  defendant,  is 
entitled  to  as  much  force  and  effect  against  the  person  summoned  or  the  property 
attached,  when  the  question  is  presented  for  decision  in  a  court  of  another  state, 
as  it  has  in  the  state  in  which  it  was  rendered. 


Hanley  v,  Donoghne,  (1886)  116  U.  S.  3. 
See  also  Hampton  v.  McConnel,  (1818)  3 
Wheat.  (U.  8.)  235;  AUison  f>.  Chapman, 
(1884)  19  Fed.  Rep.  488;  Randolph  v.  King, 
0867)  2  Bond  (U.  S.)  104,  20  Fed.  Cas.  No. 
11,560;  Banks  f.  Greenleaf,  (1799)  1  Hughes 
(U.  S.)  261,  2  Fed.  Cas.  No.  959. 

Tills  provisioii,  and  the  Act  of  CongreM 
passed  tiiereunder,  give  the  decree  of  a  state 
court  the  same  effect  elsewhere  which  it  has 
in  that  sUte.  Oheever  v.  Wilson,  (1869)  9 
Wall.   (U.  S.)   l:!J. 

Priority  of  attachment  OTer  unrecorded 
chattel  mortgage.  —  A  debtor  residing  in  the 
state  of  New  York  executed  to  another  resi- 
dent of  that  state,  to  secure  'an  existing  debt, 
a  chattel  mortgage  on  property  in  the  state 
of  Illinois.  Two  days  thereafter  another 
crfditor  sued  out  of  the  proper  court  of 
Illinois  a  writ  of  attachment,  caused  it  to  be 
levied  on  the  property  covered  by  the  chat- 
tel mortgage,  got  judgment  in  the  attach- 
ment auit,  and  had  the  property  sold  in 
satisfaction  of  his  debt.  By  statutes  of 
Illinois  any  creditor  can  sue  out  a  writ  of 
attachment  against  a  nonresident  debtor. 
Under  this  writ  tiie  officer  takes  possession 


of  the  debtor's  property.  If  the  debtor  can- 
not be  served  with  process,  he  receives  notice 
by  publication,  and  if  he  does  not  appear 
the  creditor,  on  proving  his  case,  has  judg- 
ment by  default,  and  execution  is  issued  to 
sell  the  property  attached.  These  statutes 
further  enact  that  mortgages  of  personal 
property  are  void  as  against  third  persons 
unless  acknowledged  and  recorded,  ana  unless 
the  property  be  delivered  to  and  remain 
with  the  mortgagee.  The  mortgage  creditor 
sued  the  attachment  creditor  in  the  courts  of 
New  York  for  taking  and  oonverting  the  prop- 
erty sold,  as  already  mentioned  under  the 
attachment.  The  attachment  creditor  pleaded 
in  bar  the  attachment  proceedings  in  Illi- 
nois, but  the  New  York  court  held  that  the 
law  of  New  York  was  to  govern  the  cause, 
not  the  law  of  Illinois,  though'  the  property 
was  situated  there,  and  that  by  the  law  of 
New  York  the  title  to  the  property  passed 
on  delivery  and  execution  of  the  mortgage, 
and  took  precedence  of  the  subsequent  at- 
tachment in  Illinois.  It  was  held  that  the 
New  York  court  failed  to  give  to  the  judicial 
proceedings  of  the  state  of  Illinois  the  full 
faith  and  credit  to  which  they  were  entitled 
under  this  provision.  Green  v.  Van  Buskirk, 
(1868)  7  Wall.  (U.  S.)   140. 


Vo  ereaUr  Xflbet  can  be  given  to  any  judgment  of  a  oourt  of  one  state  in 

another  state  than  is  given  to  it  in  the  state  where  rendered ;  that  is  to  say,  as 

to  ifiiiether  a  judgment  is  a  final  or  an  interlocutory  one. 

Board  of  Public  Works  v,  Columbia  Col- 
lege, (1873)   17  Wall.  (U.  S.)  521. 

"The  Act  of  Congress  declaring  the  effect 
to  be  given  in  any  court  within  the  United 
States  to  the  records  and  iudicial  proceed- 
ings of  the  several  states  does  not  require 
tbat  thqr  shall  have  any  greater  force  and 
efficftcy  m  other  courts  than  in  the  courts 
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of  the  states  from  which  they  are  taken,  but 
only  such  faith  and  credit  as  by  law  or  usage 
they  have  there.  Any  other  rule  would  be 
repugnant  to  all  principle,  and,  as  we  said 
on  a  former  occasion,  would  contravene  the 
policy  of  the  provi aions  of  the  Constitution 
and  laws  of  the  United  States  on  that  sub- 
ject." Robertson  v.  Pickrell,  (1883)  109  U. 
S.  610. 
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d.  Conclusive  on  the  Merits.  —  When  duly  pleaded  and  proved,  judg- 
ments of  other  states  have  the  effect  of  being  not  merely  prima  facie  evidence, 
but  conclusive  proof,  of  the  rights  thereby  adjudicated. 


Huntington  v.  Attriil,  (1892)  146  U.  S. 
685. 

"Judgments  rendered  in  one  state  of  the 
Union,  when  proved  in  the  courts  of  another, 
differ  from  judgments  recovered  in  a  for- 
eign country  only  in  respect  to  their  con- 
clusiveness upon  the  merits  if  rendered  by  a 
court  having  jurisdiction  over  the  parties 
and  the  cause  of  action,  and  this  dinerence 
is  wholly  due  to  the  constitutional  and  legis- 
lative provision  already  cited."  Union,  etc., 
Bank  v.  Memphis,  (C.  C.  A.  1001)  111  Fed. 
Rep.  561. 

The  Constitution  contemplates  a  power  in 
Congress  to  give  a  conclusive  effect  to  such 
judgments.  Mills  v,  Duryee,  (1813)  7 
Cranch   (U.  S.)    485. 

"  The  effect  of  these  provisions  of  the  Con- 
stitution and  laws  of  the  United  States  was 
at  first  a  subject  of  diverse  opinions,  not  only 
in  the  courts  of  the  several  states,  but  also 


in  the  Circuit  Courts  of  the  United  States, 
Mr.  Justice  Cushing,  Mr.  Justice  Wilson, 
and  Mr.  Justice  Washington  holding  that 
judgments  of  the  courts  of  a  state  had  the 
same  effect  throughout  the  Union  as  within 
that  state,  but  Chief  Justice  Marshall  (if 
accurately  reported)  being  of  opinion  that 
they  were  not  entitled  to  conclusive  effect, 
and  that  their  consideration  might  be  im- 
peached. Armstrong  v.  Carson,  (1705)  2 
ball.  (U.  S.)  302;  Green  v,  Sarmiento, 
(1811)  3  Wash.  (U.  S.)  17,  21  (1810)  Pet. 
(C.  C.)  74,  78;  Peck  v.  Williamson,  (1813) 
1  Law  Repos.  (4  N.  Car.)  53.  The  deci- 
sions of  this  court  have  clearly  recognised 
that  judgments  of  a  foreign  state  are  prima 
facie  evidence  only,  and  that,  but  for  these 
constitutional  and  legislative  provisions, 
judgments  of  a  state  of  the  Union,  when 
sued  upon  in  another  state,  would  have  no 
greater  effect."  Hilton  i;.  Guyot,  ( 1805 )  150 
U.  S.  182. 


A  Plea  of  HU  Debent  to  an  action  brought  on  a  judgment  obtained  in  a  state 
court  of  another  state  is  inadmissible,  for,  whatever  doubts  there  mighl  be  on 
the  words  of  the  Constitution,  the  Act  of  Congress  effectually  removes  them, 
declaring  in  direct  terms  that  the  record  shall  have  the  same  effect  in  the  federal 
court  as  in  the  court  from  which  it  was  taken. 

Armstrong  v,  Carson,  (1705)  2  Dall.  (U.  S.)    303. 

e.  Between  Same  Paetibs  and  Pbivibs.  —  A  judgment  against  the  ad- 
ministrator of  an  estate  is  not  evidence  of  its  sufficiency  to  entitle  the  judgment 
creditor  to  recover  against  an  administrator  of  the  same  estate  in  another  stata 
Under  the  Act  of  Congress  passed  to  put  into  effect  its  constitutional  provisions, 
it  is  necessary  that  the  suit  be  between  the  same  parties  or  privies,  and  on  the 
same  subject-matter,  where  the  proceeding  is  in  rem,  but  the  parties  above  are 
not  the  same,  nor  are  the  privies.  The  administrator  under  grant  of  ad- 
ministration in  one  state  stands  in  no  relation  of  privity  to  the  administrator 
in  another.  Each  is  privy  to  the  testator  and  would  be  estopped  by  a  judgment 
against  him;  but  they  have  no  privity  with  each  other  in  law  or  in  estate. 
Such  a  judgment  is  not  in  rem,  but  in  personam.  The  judgment  is  against  the 
person  of  the  administrator  that  he  shall  pay  the  debt  of  the  testator  out  of  the 
funds  committed  to  his  care.  If  there  be  another  administrator  in  another 
state  liable  to  pay  the  same  debt  he  may  be  subjected  to  a  like  judgment  upon 
the  same  demand,  but  the  assets  in  his  hands  cannot  be  affected  by  a  judgment 
to  which  he  is  personally  a  stranger. 

Stacy  V.  Thrasher,  (1848)  6  How.  (U.  S.)  58.  See  also  McLean  v.  Meek,  (1856)  18 
How.  (U.  S.)    18. 

f.  Following  Judgments  as  Peecedents.  —  This  clause  relates  only  to 

the  conclusiveness  of  such  judgments  as  between  the  parties  to  them  and  their 

privies.     It  does  not  require  that  judgments  in  one  state  shall  be  followed  by 
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the  courts  of  other  states  as  matter  of  authority  in  other  similar  cases.  The 
Constitution  does  not  deal  with  the  question  of  the  effect  of  such  judgments  as 
precedents,  nor  with  the  opinions  of  the  courts  rendering  them.  It  does  not 
require  the  courts  of  one  state  to  follow  those  of  another  upon  any  question, 
whether  upon  the  construction  of  local  statutes  or  otherwise. 

Wiggins'  Ferry  Co.  t?.  Chicago,  etc.,  R.  Co.,  alleged  error  in  a  decree  of  a  state  court 

(1882)    11   Fed.  Rep.  383,  affirmed  Chicago,  asserted  to  be  in  collision  with  a  prior  deci- 

etc.,  R.  Co.  V,  Wiggins'  Ferry  Co.,    (1883)  sion   of  the   same  court  in   the   same   case. 

108  U.  S.  18.  Mitchell  V.  Lenox,    (1840)    14  Pet.    (U.   8.) 

49 
This  clause  cannot  be  held  to  embrace  an 

g.  Judgment  Against  Cobporation  Binds  Stockholder.  —  A  plaintiff, 
after  the  recovery  of  a  judgment  against  a  Kansas  corporation  in  the  courts  of 
Kansas,  and  the  return  of  an  execution  unsatisfied,  may  maintain  an  action  in 
any  court  of  competent  jurisdiction  against  a  stockholder  of  the  corporation  to 
recover  in  satisfaction  of  his  judgment  an  amount  not  exceeding  the  par  value 
of  the  defendant's  stock,  and  in  that  state  the  judgment  is  not  only  conclusive 
against  the  corporation  but  also  binding  upon  the  stockholder.  And  in  such 
an  action  brought  against  the  stockholder  in  the  courts  of  Rhode  Island,  the 
only  question  to  be  determined  is,  not  what  credit  and  effect  are  given  in  an 
action  against  a  stockholder  in  the  courts  of  Rhode  Island  to  a  judgment  in 
those  courts  against  the  corporation  of  which  he  is  a  stockholder,  but  what 
credit  and  effect  are  given  in  the  courts  of  Kansas  in  a  like  action  to  a  similar 
judgment  there  rendered ;  the  only  defenses  which  he  can  make  against  it  are 
those  which  he  can  make  in  the  courts  of  Kansas. 

Hanoock  Nat.  Bank  v,  Famum,  (1900)  176  See  infra,  p.  153,  Statute  of  Limitations  — 

U.  8.  640.  May  Be  Pleaded  hy  Stockholder  to  an  Order 

for  Aaseaament, 

h.  How  Effect  of  Judgment  Ascertained.  —  Whenever  it  becomes  neces- 
sary under  this  requirement  of  the  Constitution  for  a  court  of  one  state,  in  order 
to  give  faith  and  credit  to  a  public  act  of  another  state,  to  ascertain  what  effect 
it  has  in  that  state,  the  law  of  that  state  must  be  proved  as  a  fact.  No  court  of 
a  state  is  charged  with  knowledge  of  the  laws  of  another  state ;  but  such  laws 
are  in  that  court  matters  of  fact,  which,  like  other  facts,  must  be  proved  before 
they  can  be  acted  upon. 

Chicago,  etc.,  R.  Co.  v.  Wiggins'  Ferry  Co.,       plicable  to  the  subject.    Hanley  v,  Donoghue, 
(1887)    119  U.  S.  622.  (1885)    116  U.  S.  1. 

RagnUted  by  general  rules  of  pleading  and  Where  by  the  local  law  of  a  state  its  high- 
evidence.  —  As  Congress  has  not  undertaken  est  courts  take  judicial  notice  of  the  laws  of 
to  prescribe  in  what  manner  the  effect  that  other  states,  the  Supreme  Court  of  the  United 
judgments  have  in  the  courts  of  the  state  States,  on  writ  of  error,  might  take  judicial 
in  which  they  are  rendered  shall  be  ascer-  notice  of  them.  Hanley  v.  Donpghue,  (1885) 
Uined,  it  has  left  that  to  be  regulated  by  the  116  U.  S.  1. 
general  rules  of  pleading  and  evidence  ap- 

t.  No  Pbiobitt,  Peivilbgb,  or  Libn.  —  Foreign  judgments  enjoy,  not  the 
right  of  priority  or  privil^ne  or  lien  which  they  have  in  the  state  where  they 
are  pronounced,  but  that  only  which  the  lex  fori  gives  them  by  its  own  laws,  in 
their  character  of  foreign  judgments. 
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Cole  V.  Cunningham,  (1890)  133  U.  S.  112. 

A  judgment  may  have  the  "effect"  of  a 
lien  upon  all  the  lands  of  the  defendant  in  the 
state  where  it  is  rendered,  yet  it  cannot  have 


that   effect   on    lands    in    another    state   by 
virtue  of  the  faith  and  credit  given  to  it  by 
the   Constitution   and   the  Act   of   Congress 
passed  thereunder.    Stacy  t*.  Tli rasher,  ( 1848) 
6  How.   (U.  S.)  61. 


;.  No  Execution  Without  New  Suit.  —  No  execution  can  be  issued  upon 
judgments  rendered  in  one  state  without  a  new  suit  in  the  tribunals  of  other 
states. 


Cole  17.  Cunningham,  (1890)  133  U.  S.  112. 

This  provision  does  not  put  the  judgments 
of  other  states  upon  the  footing  of  domestic 
judgments,  to  be  enforced  by  execution;  but 
it  leaves  the  manner  in  which  they  may  be 
enforced  to  the  law  of  the  state  in  which 
they  are  sued  on,  pleaded,  or  offered  in 
evidence.  Huntington  v.  Attrill,  (1802)  146 
U.  S.  685. 

An  execution  issued  on  a  judgment  in  the 
Jurisdiction  where  it  is  rendered  is  not  a  judi- 


cial determination  of  anything,  and  it  is  not 
an  Act  about  which  full  faith  and  credit  can 
be  predicated.  It  has  no  effect  except  to 
create  a  lien  upon  the  property  of  the  de- 
fendant, and  can  have  no  effect  in  another 
jurisdiction.  So  that  the  language  of  the 
Constitution  and  the  language  of  the  Act  of 
Congress  can  have  no  application  to  a  mere 
execution  issued  upon  a  judgment  in  another 
state,  as  giving  it  any  validity  or  credit  else- 
where. Waddill  17.  Cabell,  (1803)  21  D.  C. 
604. 


fc.  As  Foundation  fob  a  Cbeditob's  Bill.  —  A  foreign  judgment  cannot 
be  a  foundation  for  a  creditor's  bill,  but  muBt  be  sued  over  before  it  becomes  a 
judgment  for  the  purpose  of  any  remedy  at  law  or  in  equity. 

Claflin  V.  McDermott,    (1882)    12  Fed.  Rep.  376. 

I.  Effect  of  Discontinuance  of  Suit  in  Another  State.  —  In  per- 
mitting a  party  to  show  that  an  entry  of  discontinuance  in  a  case  in  another 
state  was  not  intended  by  the  parties  as  a  release  and  satisfaction  of  the  cause 
of  action,  but  was  the  result  of  a  promissory  agreement  on  the  part  of  the 
defendant  company  which  was  never  complied  with,  full  faith  and  credit  was 
not  refused  to  the  judgment  in  the  other  state.  Such  evidence  was  properly 
allowed,  not  to  contradict  the  necessary  legal  import  of  that  judgment,  but 
to  show  the  real  meaning  of  the  parties  to  that  suit  in  agreeing  upon  its 
discontinuance. 

Jacobs  V,  Marks,   (1901)    182  U.  8.  593. 

7.  Defenses  That  Hay  Be  Bet  Up  in  Suit  on  Foreign  Judgment  —  a.  Want  of 
JuBiSDicTiON — (1)  In  General.  —  This  clause  applies  to  the  records  and 
proceedings  of  courts  only  so  far  as  they  have  jurisdiction.  Wherever  they 
want  jurisdiction  the  records  are  not  entitled  to  credit 

Opinion  of  an  attorney.  —  Wben  a  state 
court  took  jurisdiction  and  entered  a  final 
decree,  evidence  cannot  be  received  in  an 
action  in  another  state  of  the  opinion  of  an 
attorney  practicing  in  the  court  in  which  the 
decree  was  rendered,  that  the  court  erred  in 
thinking  that  jurisdiction  was  conferred  upon 
that  court,  and  that  the  decree  sued  on  and 
offered  in  evidence  was  not  binding.  Laing 
r.  Rigney,  (1896)   160  U.  S.  642. 


Board  of  Public  Works  f?.  Columbia  Col- 
lege, (1873)  17  WaU.  (U.  S.)  528.  See 
also  Andrews  v.  Andrews,  (1903)  188  U.  S. 
37;  Wisconsin  v.  Pelican  Ins.  Co.,  (1888)  127 
U.S.  291. 

See  also  infra,  p.  153,  Poicer  of  States  to 
Legislate  on  Remedy  —  Statute  of  Limita- 
tions. 


(2)  Of  the  Panrties  or  the  Svbject-matter.  —  This  provision  gives  no  effect 
to  the  judgments  of  a  court  which  had  no  jurisdiction  of  the  subject-matter  or 
of  the  parties, 


An.  nr.,  MO.  1. 
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AnnUngton  v.  Attrill,  (1802)  146  U.  S. 
685.  See  also  Xhormann  t7.  Frame,  (1900) 
176  U.  S.  356;  Reynolds  v,  Stockton,  (1891) 
140  U.  S.  264;  Simmons  v.  Saul,  (1891)  138 
U.  S.  448. 

This  does  not  prevent  an  inquiry  into  the 
juiisdictioii  of  the  court  in  which  a  judg- 
ment is  rendered  to  pronounce  the  judg- 
ment, nor  into  the  rights  of  the  state  to 
exercise  authority  over  the  parties  or   the 


subject-matter.  The  Constitution  did  not 
mean  to  confer  any  new  power  on  the  states, 
but  simply  to  regul&te  the  effect  of  their 
acknowledged  jurisdiction  over  persons  and 
things  within  their  territory.  It  did  not 
make  the  judgments  of  the  states  domestic 
judgments  to  all  intents  and  purposes,  but 
only  gave  a  general  validity,  faith,  and  credit 
tu  them  as  evidence.  Cole  v.  Cunningham, 
(1890)   133  U.  S.  112. 


Bmtm  «f  DiTorM  Xadt  in  AnoilMr  8ut«.  —  A  decree  of  divorce  is  entitled  to  no 
faith  and  credit  when  rendered  in  a  state  court  which  had  no  jurisdiction  because 
neither  party  had  a  domicile  in  that  state. 


Bell  r.  Bell,  (1901)  181  U.  S.  175.  See 
also  Streitwolf  v.  Streitwolf,  (1901)  181  U. 
a  179. 

A  state  court  may  coUateraUy  Impeach  a 
decree  of  divorce  made  in  another  state,  by 
proof  that  the  court  had  no  jurisdiction, 
even  when  the  record  purports  to  show  juris- 
diction and  the  appearance  of  the  other  party. 
German  Sav.,  etc.,  Soc.  v,  Dormitzer,  (1904) 
192  U.  S.  128. 

''As  the  state  of  Massachusetts  had  ex- 
clusive jurisdiction  over  its  citizens  con- 
cerning the  marriage  tie  and  its  dissolution, 


and  consequently  the  authority  to  prohibit 
them  from  perpetrating  a  fraud  upon  the  law 
of  their  domicile  by  temporarily  sojourning 
in  another  state,  and  there,  without  acquiring 
a  bona  fide  domicile,  procuring  a  decree  of 
divorce,  it  follows  that  the  South  Dakota 
decree  relied  upon  was  rendered  by  a  court 
without  jurisdiction,  and  hence  the  due  faith 
and  credit  clause  of  the  Constitution  of  the 
United  States  did  not  require  the  enforce- 
ment of  such  decree  in  the  state  of  Massa- 
chusetts against  the  public  policy  of  that 
state  as  expressed  in  iU  statutes."  Andrews 
V.  Andrews,  (1903)  188  U.  S.  37. 


(3)  Facts  Necessaary  to  Oive  Jurisdiction,  —  The  constitutional  provision 
does  not  preclude  inquiry  into  the  jurisdiction  of  the  court  in  which  a  judgment 
is  rendered,  or  into  the  facts  necessary  to  give  such  jurisdiction. 

Simmons  v.  Saul,  (1891)  138  U.S. 448.   See  also  Thormann  v.  Frame,   (1900)    176  U.  S. 


356. 


(4)  Record  Not  Conclusive.  —  The  jurisdiction  of  a  court  by  which  a 
judgment  is  rendered  in  any  state  may  be  questioned  in  a  collateral  proceeding 
in  another  state,  notwithstanding  the  averments  contained  in  the  record  of  the 
judgment  itself. 


Thompson  r.  Whitman,  (1873)  18  Wall. 
(U.  S.)   457.     See  also  the  following  cases: 

United  States.  —  German  Sav.,  ete.,  Soc. 
V.  Dormitzer,  (1904)  192  U.  S.  128;  Grover, 
etc..  Sewing  Mach.  Co.  v.  Raddiif,  (1890)  137 


U.   S.   294;   Henning  v.  Planters'  Ins.   Co., 
(1886)  28  Fed.  Rep.  444. 

Vermont.  —  Wood  v.  Augustins,  (1898)  70 
Vt.  637. 


(5)  Must  Be  Evidence  of  Ward  of  Jurisdiction.  —  If  full  faith  and  credit 
were  denied  to  a  judgment  rendered  in  another  state  upon  a  suggestion  of 
want  of  jurisdiction,  without  evidence  to  warrant  the  finding,  the  constitutional 
requirement  would  be  enforced. 

Rogers  v.  Alabama,  (1904)   192 'U.  S.  231.      tending  to  impeach  the  jurisdiction  of  the 

court   which   rendered   the   judgment,   either 
A  defense  to  an  action  on  a  judgment  ren-       as    to    the    subject-matter    or    the    person, 
dered   in   another   state   must    present   facts       L*Eng]e  t?.  Gates,  (1896)  74  Fed.  Rep.  513. 

(6)  Service  of  Process  —  (a)  Ptrsonal  Servles  or  Voluntary  Appearance.  —  When  the 

subject-matter  of  a  suit  is  merely  the  determination  of  the  defendant's  liability, 

it  is  necessary  to  the  validity  of  the  judgment,  to  require  other  states  to  give 

it  full  faith  and  credit,  that  it  should  appear  from  the  record  that  the  defendant 

had  been  brought  within  the  jurisdiction  of  the  court  by  personal  service  of 
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process,  or  his  voluntary  appearance,  or 
the  proceeding. 

Grover,  etc.,  Sewing  Mach.  Co.  v.  Rad- 
cliffe,  (1890)  137  U.  S.  287.  See  also  Bar- 
ney t'.  De  Kraft,  (1862)  CD.  C.  363;  Ameri- 
can Tube,  etc.,  Co.  v.  Crafts,  (1892)  156  Mass. 
267;  Teel  v.  Yost,  (1891)  128  N.  Y.  387; 
Sammis  v.  Wightman,  (1893)  31  Fia.  10. 

The  Act  of  Congress  enacted  under  this 
provision  has  been  restricted  in  its  applica- 
tion hj  a  series  of  decisions  of  this  court 
to  judgments  of  state  courts,  when  they  had 
jurisdiction  of  the  cause  and  of  the  parties; 
and  in  actions  brought  on  such   judgments 


that  he  had  in  some  manner  authorized 


in  other  states,  it  has  always  been  held  that 
it  was  open  to  a  defendant,  whether  sued 
alone  or  jointly  with  others,  to  show  by  plea 
and  proof  that  he  had  not  been  served  with 
process  or  had  not  voluntarily  appeared. 
Renaud  v.  Abbott,   (1886)   116  U.  S.  287. 

A  judgment  cannot  be  rendered  against  a 
nonresident  where  there  is  no  personal  ser- 
vice, except  so  far  as  the  state  rendering  it 
has  property  within  its  borders  to  satisfy  it 
by  its  own  execution.  Henning  v.  Planters' 
Ins.  Co.,   (1886)   28  Fed.  Rep.  444. 


(b)  Urrif  on  Ont  of  Two  Bofondanto.  —  Where  there  has  been  a  joint  judgment 
against  two  persons  with  service  of  process  upon  one  only,  such  judgment  is 
entitled  to  full  faith  and  credit  in  other  states  as  against  the  defendant  upon 
whom  process  was  served,  if  the  judgment  was  valid  against  such  defendant  in 

the  state  in  which  judgment  was  given. 

been  established,  which  enforces  the  personal 
obligation  of  the  defendant  who  has  been 
served,  or  who  has  appeared  in  the  action, 
the  Act  of  Congress  requires  that  the  same 
effect  shall  be  given  to  it  in  every  other  state 
in  which  it  may  be  sued  on,  whatever  may 
be  the  rule  that  there  prevails  in  respect  to 
its  domestic  judgments.^'  See  also  Hanley  r. 
Donoghue,  (1886)   116  U.  S.  1. 


Renaud  v.  Abbott,  (1886)  116  U.  S.  288, 
wherein  the  court  said :  "  The  rule  that  ex- 
onerates a  defendant  actually  served  with 
process  from  the  obligation  of  a  judgment, 
because  rendered  also  against  another  who 
has  not  been  served,  and  therefore  is  not 
bound,  is  purely  technical,  and  when  by  the 
local  law,  according  to  which  such  a  judg- 
ment has  been  rendered,  a  different  rule  has 


(o)  Sorvioo  of  ProooM  Whilo  Temporarily  in  tho  Stato.  —  Service  of  process  was  made 
on  a  person  while  in  the  state  for  the  purpose  of  attending  the  taking  of  a 
deposition,  according  to  notice,  alleged  to  have  been  given  for  the  purpose  of 
enticing  the  defendant  into  the  state.  A  judgment  obtained  on  such  service  was 
entitled  to  full  faith  and  credit  in  another  state. 


Jaster  v.  Currie,  (1905)  198  U.  S.  146, 
wherein  the  court  said :  "  It  will  be  ob- 
served that  there  was  no  misrepresentation, 
express  or  implied,  with  regard  to  anything, 
even  the  motives  of  the  plaintiff.  The  parties 
were  at  arm's  length.  The  plaintiff  did  not 
say  or  imply  that  he  had  one  motive  rather 
than  another.  He  simply  did  a  lawftil  act 
by  all  the  powers  enabling  him  to  do  it,  and 
that  was  all.  Therefore,  the  word  '  fraud ' 
may  be  discarded  as  inappropriate.  The 
question  is  whether  the  service  of  a  writ, 
otherwise  lawful,  becomes  unlawful  because 
the  hope  for  a  chance  to  make  it  was  the 
sole  motive  for  other  acts  tending  to  create 


the  chance,  which  other  acts  would  them- 
selves have  been  lawful  but  for  that  hope. 
We  assume  that  motives  may  make  a  dif- 
ference in  liability.  But  the  usual  cases 
where  they  have  been  held  to  do  so  have 
been  cases  where  the  immediate  and  expected 
effect  of  the  act  done  was  to  inflict  damage, 
and  where,  therefore,  as  a  matter  of  sub- 
stantive law,  if  not  of  nleading,  the  act  was 
thought  to  need  a  justification  (see  Aikens  v. 
Wisconsin,  (1904)  195  U.  S.  194,  204),  or 
else  where  the  intent  was  to  do  a  further  and 
unlawful  act  to  which  the  act  done  was  the 
means  (Swift  v.  U.  S.,  (1905)  196  U.  S.  376, 
396)." 


(d)  Gamisliment  Proeeii  Against  Besidont  Debtor  of  Nonresident  Defendant.  —  When  a  oourt 
acquired  jurisdiction  of  a  nonresident  by  trustee  or  garnishment  process  against 
a  resident  debtor  of  the  nonresident  defendant,  a  court  of  another  state  should 
give  to  the  proceedings  full  faith  and  credits 

Chicago,  etc.,  R.  Co.  v.  Stum,    (1899)    174  U.  S.  710.     See  also  King  v.  Cross,    (1899) 
175  U.  S.  399,  affirming  Cross  r.  Brown,    (1895)   19  R.  I.  220. 

(e)  lerriee  of  OamUhment  Prooett  While  Temporarily  Within  the  Stata.  —  If  there  be  a 

law  of  a  state  providing  for  the  attachment  of  a  debt,  then,  if  the  garnishee  be 
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found  in  that  state,  and  process  be  personally  served  upon  him  therein,  the 
court  thereby  acquires  jurisdiction  over  hira  and  can  garnish  a  debt  and 
condemn  it,  provided  the  garnishee  could  himself  be  sued  by  his  creditor  in 
that  state,  and  such  a  judgment  is  entitled  to  full  faith,  and  credit  in  the  courts 
of  another  state. 

garnishee  by  his  creditor;  and  the  court  said 
that  when  a  debt  has  been  attached  by  gar- 
nishment process  and  the  garnishee  is  with- 
out defense  to  set  up  against  the  attachment 
of  the  debt,  there  is  no  reason  why  he  should 
not  consent  to  a  judgment  impounding  the 
debt,  and  this  constitutes  no  voluntary  pay- 
ment, and  such  a  judgment  is  entitled  to  full 
faith  and  credit  in  the  courts  of  another 
state. 


Harris  r.  Balk,  (1905)  198  U.  S.  222,  which 
as  a  case  in  which  a  resident  of  North 
Carolina  was  indebted  to  another  resident  of 
that  state,  and  while  temporarily  in  the  state 
of  Maryland  was  served  with  a  foreign  or 
nonresident  writ  of  attachment,  attaching  a 
debt  due  by  his  creditor  to  a  resident  of 
Maryland.  The  judgment  obtained  in  Mary- 
land on  such  process  was  entitled  to  full 
faith  and  credit  in  the  courts  of  North 
Carolina  aa  a  defense  to  a  suit  against  the 


(f)  farvlM  on  Fortign  Corporationi.  —  When  foreign  corporations  are  sued,  the 
record  must  show  affirmatively  not  only  that  there  was  service  upon  the  agent, 
but  that  the  corporation  was  in  fact  doing  business  in  the  state.  This  latter 
fact  being  shown,  the  court  will  assume,  in  the  absence  of  proof  to  the  contrary, 
that  the  party  returned  served  as  agent  is  in  fact  a  representative  of  the 
corporation,  but  not  otherwise. 

Henning  r.  Planters'  Ins.  Co.,  (1886)  28  Fed.  Rep.  444. 

fc.  F&AiJD.  —  The  provision  of  the  Constitution  does  not  prevent  an  inquiry 
whether  the  judgment  sued  upon  is  founded  in,  and  impeachable  for,  a  manifest 
fraud. 


Cole  9.  Cunningham,  (1890)  133  U.  S.  112. 

"All  the  subsequent  English  authorities 
ccncur  in  holding  that  any  foreign  judgment, 
whether  in  rem,  or  in  personam^  may  be  im- 
peached upon  the  ground  that  it  was  fraudu- 
lently obtained.  •  •  *  Under  what 
circumstances  this  may  be  done  does  not  ap- 
pear to  have  ever  been  the  subject  of  judicial 
mvestigation  in  this  country.  It  has  often, 
indeed,  been  declared  by  this  court  that  the 
fraud  which  entitles  a  party  to  impeach  the 
judgment  of  one  of  our  own  tribunals  must 
be  fraud  extrinsic  to  the  matter  tried  in  the 
cause,  and  not  merely  consist  in  false  and 
fraudulent  documents  or  testimony  submit- 
ted to  that  tribunal,  and  the  truth  of  which 
was  contested  before  it  and  passed  upon  by 
it"    Hilton  r.  Guyot,  (1895)    159  U.  S.  206. 

The  effect  of  this  clause  and  the  Act  of 
Congreaa  passed  thereunder  is  that  in  the 
courts  of  other  states  the  judgment  of  a 
court  of  one  state  is  not  impeachable  except 


for  fraud  or  want  of  jurisdiction,  is  indis- 
putable proof  that  it  rests  upon  an  unan- 
swerable cause  of  action,  is  conclusive  evidence 
that  the  right  to  its  enforcement  is  wholly 
unaffected  by  any  laches  or  lapse  of  time 
which  preceded  its  rendition,  and  gives  a  right 
of  action  for  its  enforcement  subject  to  limi- 
tation and  other  laws  of  the  forum  which 
regulate,  but  do  not  deny,  unreasonably  re- 
strict, or  oppressively  burden  the  exercise  of 
that  right.  Lamb  t?.  Powder  River  Live 
Stock  Co.,  (C.  C.  A.  1904)  132  Fed.  Rep.  441. 

"Judgments  recovered  in  one  state  of  the 
Union,  when  proved  in  the  courts  of  an- 
other, differ  from  judgments  recovered  in  a 
foreign  country  in  no  other  respect  than 
that  of  not  being  re-examinable  upon  the 
merits,  nor  impeachable  for  fraud  in  ob- 
taining them,  if  rendered  by  a  court  having 
jurisdiction  of  the  cause  and  of  the  parties." 
Hanley  r.  Donoghue,  (1886)  116  U.  S.  1. 
See  also  Wisconsin  r.  Pelican  Ins.  Co.,  (1888) 
127  U.   S.  291. 


A  PlM  tliat  a  Jndgmmit  Was  Proenred  by  Fraud  Was  Held  Bad  on  general  demurrer. 


Christmas  v.  Russell,  (1866)  5  Wall.  (U. 
8.)  305,  wherein  the  court  said:  "Subject 
to  those  qualifications,  the  judgment  of  a 
state  court  is  conclusive  in  the  courts  of  all 
the  other  states  wherever  the  same  matter 
is  brought  in  controversy.  Established  rule 
is  that  so  long  as  the  judgment  remains  in 
force  it  is  of  itself  conclusive  of  the  right  of 


the  plaintiff  to  the  thing  adjudged  in  his 
favor,  and  gives  him  a  right  to  process, 
mesne  or  final,  as  the  case  may  be,  to  execute 
the  judgment.  ♦  «  ♦  Domestic  judg- 
ments, say  the  Supreme  Court  of  Maine,  even 
if  fraudulently  obtained,  must  nevertheless 
be  considered  as  conclusive  until  reversed  or 
set  aside.    Settled  rule,  also,  in  the  Supreme 
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Court  of  Ohio,  ia  that  the  judgment  of  an- 
other state,  rendered  in  a  case  in  which  the 
court  had  jurisdiction,  has  all  the  force  in 
that  state  of  a  domestic  judgment,  and  that 
the  plea  of  fraud  is  not  available  as  an 
answer  to  an  action  on  the  juagment.  Ex- 
press decision  of  the  court  is  that  such  a 
judgment  can  only  be  impeached  by  a  direct 
proceeding  in  chancery.  Similar  decisions 
have  been  made  in  the  Supreme  Court  of 
Massachusetts,  and  it  is  there  held  that  a 
party  to  a  judgment  cannot  be  permitted  in 
equity,  any  more  than  at  law,  collaterally 
to  impeach  it  on  the  ground  of  mistake  or 
fraud,  when.it  is  offered  in  evidence  against 
him  in  support  of  the  title  which  was-  in 
issue  in  the  cause  in  which  it  was  recovered. 
Whole  current  of  decisions  upon  the  subject 


in  that  state  seems  to  recognize  the  principle 
that  i^hen  a  cause  of  action  has  been  insti- 
tuted in  a  proper  forum,  where  all  matters 
of  defense  were  open  to  the  party  sued,  the 
judgment  is  conclusive  until  reversed  by  a 
superior  court  having  jurisdiction  of  the 
cause,  or  until  the  same  is  set  aside  by  a 
direct  proceeding  in  chancery.  State  judg- 
ments, in  courts  of  competent  jurisdiction, 
are  also  held  by  the  Supreme  Court  of  Ver- 
mont to  be  conclusive  as  between  the  parties 
until  the  same  are  reversed  or  in  some  man- 
ner set  aside  and  annulled.  Strangers,  say 
the  court,  may  show  that  they  were  collusive 
or  fraudulent;  but  they  bind  parties  and 
privies.''  See  also  Maxwell  v.  Stewart,  ( 1874) 
22  Wall.  (U.  S.)  77. 


c.  Judgment  Not  Responsive  to  Issues.  —  The  full  faith  and  credit 
demanded  is  only  that  faith  and  credit  which  the  judicial  proceedings  had  in 
the  other  state  in  and  of  themselves  require.  It  does  not  demand  that  a  judg- 
ment rendered  by  a  court  which  has  jurisdiction  of  the  person  but  which  is  in 
no  way  responsive  to  the  issues  tendered  by  the  pleadings,  and  is  rendered  in 
the  actual  absence  of  the  defendant,  must  be  recognized  as  valid  in  the  courts 
of  any  other  state. 

Reynolds  r.  Stockton,  (1891)    140  U.  S.  264. 

d.  Effect  of  Discharge  in  Insolvency  PBOCEEDmos.  —  A  judgment 
creditor  who  has  re-sued  his  judgment  in  the  court  of  another  state,  and  also 
joined  in  insolvency  proceedings  in  the  state  in  which  the  original  judgment 
was  obtained,  under  which  insolvency  proceedings  the  debtor  obtained  his 
discharge,  cannot  maintain  suit  on  the  judgment  obtained  in  the  other  state 
court 


Brest  t7.  Smith,  (1860)  6  Biss.  (U.  S.)  62, 
4  Fed.  Gas.  No.  1,843.  See  also  Clay  v. 
Smith,   (18a0)   3  Pet.   (U.  S.)  411. 

An  action  on  a  judgment  obtained  in  a 
state  court  by  a  nonresident  of  that  state 
cannot  be  maintained  against  a  plea  of  dis- 
charge under  the  insolvent  laws  of  that  state. 


The  creditor  having  voluntarily  subjected 
himself  to  the  jurisdiction  of  that  state,  the 
judgment  was  subject  to  the  judicial  author- 
ity of  that  state,  and  the  creditor  was  bound 
by  the  subsequent  action  of  the  courts  of  that 
state,  whether  he  resided  in  the  state  or 
not.  Davidson  v.  Smith,  (1860)  1  Biss.  (U. 
S.)  346,  7  Fed.  Gas.  No.  3,608. 


e.  Against  Public  Policy  of  State  in  Which  Action  on  Judgmsnt 
Beouoht.  —  A  state  court,  in  sustaining  a  demurrer  to  a  complaint  in  a  cause 
of  action  based  upon  the  decision  and  judgments  of  the  courts  of  another  state, 
and  upon  the  statutes  of  that  state,  has  not  failed  to  give  full  faith  and  credit 
to  the  laws  and  judgments  of  that  state  and  its  courts,  when  the  courts  of  the 
state  in  which  the  suit  is  brought  hold  that  no  cause  of  action  is  set  forth  in 
the  pleading  and  that  it  is  against  the  public  policy  of  the  state  to  permit  an 
action  for  such  a  purpose. 

Finney  v.  Guy,  (1903)   169  U.  S.  340. 

8.  Power  of  States  to  Legislate  on  Semedy  —  a.  In  Oenbral.  —  There  is  no 

clause  in  the  Constitution  which  restrains  the  right  in  each  state  to  legislate 
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upon  the  remedy  in  suits  on  judgments  of  other  states  exclusive  of  all  inter- 
ference with  their  merits. 

Bacon  v.  Howard,  (1857)  20  How.  (U.  8.)  25.  See  also  Matter  of  Perkina,  (1852)  2 
CaL434. 

6.  Statute  of  Limitations —  (1)  Limitation  Oovemed  by  Lex  Fori.  — 
There  is  no  direct  constitutional  inhibition  upon  the  states,  nor  any  clause  in 
the  Constitution  f roi  i  which  it  can  be  even  plausibly  inferred,  that  the  states 
may  not  legislate  upon  the  remedy  in  suits  upon  the  judgments  of  other  states, 
exclusive  of  all  interference  with  their  merits.  It  being  settled  that  the  statute 
of  limitations  may  bar  recoveries  upon  foreign  judgments ;  that  the  effect  in- 
tended to  be  given  under  our  Constitution  to  judgments  is  that  they  are  con- 
clusive only  as  regards  the  merits;  the  common-law  principle  then  applies  to 
suits  upon  them,  that  they  must  be  brought  within  the  period  prescribed  by 
the  local  law,  the  lex  fori,  or  the  suit  will  be  barred. 


M'Elmoyle  v.  Cohen,  (1839)  13  Pet.  (U. 
S.)  328.  See  also  Alabama  State  Bank  i;. 
Dalton,  (1850)  9  How.  (U.  S.)  528;  Ran- 
dolph r.  King,  (1867)  2  Bond  (U.  S.)  104, 
20  Fed.  Cas.  No.  11,560. 

As  construed  by  highest  court  of  the  state. 
—  Hie  limitation  of  actions  is  governed  by 


the  le.v  fori,  and  is  controlled  by  the  legis- 
lation of  the  state  in  which  the  action  is 
brought,  as  construed  bv  the  highest  court 
of  that  state,  even  if  the  legislative  act  or  the 
judicial  construction  differs  from  that  pre- 
vailing in  other  jurisdictions.  Great  West- 
em  Tel.  Co.  r.  Purdy,  (1896)   162  U.  S.  329. 


May  Be  Pleaded  1^  ttoekholder  to  an  Order  for  AsteesneBt.  —  A  state  court  made  an 
order  for  an  assessment  in  a  proceeding  to  which  the  corporation  was  a  party 
but  to  which  a  certain  stockholder  was  not..  In  an  action  brought  by  a  receiver 
in  another  state  in  the  name  of  the  company  to  recover  the  sum  supposed  to 
be  due  under  the  assessment,  the  stockholder  had  the  right  to  plead  the  statute 
of  limitations,  and  the  oourt,  in  sustaining  that  defense,  did  not  deny  to  the 
order  for  the  assessment  the  full  faith  and  credit  to  which  it  was  entitled. 

Great  Western  Tel.  (^.  V.  Purdy,  (1896)  162  U,  S.  336. 

(2)  Ccmnot  Cut  Off  Right  of  Action  on  Foreign  Judgment.  —  A  statute 
which  enacted  that  "  no  action  shall  be  maintained  on  any  judgment  or  decree 
rendered  by  any  court  without  this  state  against  any  person  who,  at  the  time 
of  the  commencement  of  the  action  in  which  such  judgment  or  decree  was  or 
shall  be  rendered,  was  or  shall  be  a  resident  of  this  state,  in  any  case  where 
the  cause  of  such  action  would  have  been  barred  by  any  act  of  limitation  of 
this  state,  if  such  suit  had  been  brought  therein,"  was  hold  to  be  unconstitutional 
as  affecting  the  right  of  a  plaintiff  to  enforce  a  judgment  obtained  in  another 
state  which  was  valid  in  that  state  and  conclusive  between  the  parties  in  all 
her  tribunals. 

Christmas  v.  Russell,  (1866)  5  Wall.  (U. 
S.)  301,  wherein  the  court  said:  "Instead 
of  being  a  statute  of  limitations  in  any  sense 
known  to  the  law.  the  provision  in  legal 
effect  is  but  an  attempt  to  give  operation  to 
the  statute  of  limitations  of  that  state  in  all 
the  other  states  of  the  Union  by  denying  the 
efficacy  of  any  jud^^nent  recovered  in  another 
state  against  a  citizen  of  Mississippi  for 
iny  cause  of  action  which  was  barred  m  lier 
tribtmals  under  that  law." 


A  statute  of  a  state  which  bars  action 
against  its  residents  upon  judgments  of  othor 
states  founded  upon  causes  of  action  which 
were  barred  by  statutes  of  limitations  of  the 
state  which  enacted  the  law,  but  which  were 
not  barred  by  the  statutes  of  the  state  where 
the  judgments  were  rendered,  does  not  accord 
full  faith  and  credit  to  the  roconls  and  judi- 
cial proceedings  of  those  states,  and  is  uncon- 
stitutional and  void.  Keyaer  r.  Lowell,  (C. 
C.  A.  1902)   117  Fed.  Rep.  400. 
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Art.  IV.,  «M.  1. 


(3)  Must  Give  a  Reasonable  Time.  —  While  the  states  have  the  power  and 
right  to  prescribe  the  times  within  which  actions  may  be  brought  against  their 
citizens  upon  judgments,  as  well  as  upon  oUier  causes  of  action,  it  is  always 
conditioned  that  such  statutes  must  allow  a  reasonable  time  to  enforce  rights 
of  action  in  the  state  of  their  enactment,  that  they  may  not  lawfully  strike 
down  the  right  of  action  by  destroying  or  denying  all  remedy  for  its  enforce- 
ment, and  that  they  may  not  repeal  or  nullify  the  provisions  of  the  Constitution 
of  the  United  States  and  of  the  Act  of  Congress. 

Keyser  v,  LoweU,  (C.  C.  A.  1902)  117  Fed. 
Rep.  400. 


A  limitation  is  unreasonable  which  does 
not,  before  the  bar  takes  effect,  afford  full 
opportunity  for  resort  to  the  courts  for  the 
enforcement  of  the  rights  upon  which  the 
limitation  is  intended  to  operate,  and  this 
opportunity  must  be  afforded  in  respect  of 
existing  rights  of  action  after  they  come 
within  the  present  or  prospective  operation 
of  the  statute,  and  in  respect  of  prospective 
rights  after  they  accrue.  "  It  is  usual  in 
prescribing  periods  of  limitation  to  adjust 
the  time  to  the  special  nature  of  the  rights 
ot  action  to  be  affected,  the  situation  of  the 
parties,  and  other  surrounding  circumstances. 


A  single  period  cannot  be  fixed  for  all  coses, 
because  what  would  be  reasonable  in  one 
class  of  cases  w^ould  be  entirely  unreasonable 
in  another.  Each  limitation  must,  there- 
fore, be  separately  judged  in  the  light  of  the 
circumstances  surrounding  the  class  of  cases 
to  which  it  applies,  and,  if  the  time  is  rea- 
sonable in  respect  of  the  class,  it  will  not  be 
adjudged  unreasonable  merely  because  it  is 
deemed  to  operate  harshly  in  some  particular 
or  exceptional  instance;  as  where  the  person 
against  whose  right  the  limitation  runs  is 
under  some  disability,  out  of  the  state,  or 
unavoidably  prevented  from  suing  within  the 
time  prescribed."  Lamb  v.  Powder  River 
Live  Stock  Co.,  (C.  C.  A.  1904)  132  Fed.  Rep. 
442. 


Two-ytor  Statute.  —  A  state  statute  declared  that  upon  judgments  obtained  in 
any  court  out  of  the  limits  of  the  state  actions  should  be  commenced  within 
two  years  after  the  passage  of  tKe  Act  and  not  afterwards.  It  was  held  that 
this  statute  was  valid  under  the  Act  of  Congress  passed  pursuant  to  this  con- 
stitutional provision,  and  applicable  to  a  case  where  the  person  against  whom 
the  judgment  was  given  became  a  citizen  of  the  state  upon  the  very  day  on 
which  he  was  sued  upon  the  judgment. 

Alabama  State  Bank  v.  Dal  ton,   (1850)  9  How.  (U.  S.)  622. 

(4)  Time  Action  Accrues  Not  a  Federal  Question.  —  The  question  at  what 
time  a  cause  of  action  accrues,  within  the  meaning  of  a  state  statute  of  limita- 
tions, is  not  a  federal  question,  but  a  local  question,  upon  which  the  judgment 
of  the  highest  court  of  the  state  cannot  be  reviewed  by  the  Supreme  Court  of 
the  United  States. 

Great  Western  Tel.  Co.  r.  Purdy,  (1896)    162  U.  S.  329. 

9.  Judgments  in  Particular  Cases  Conclusive  Vel  If  on  —  a.  Beal  Estate  Sub- 
ject TO  Control  of  State  in  Which  Located.  —  Tn  an  action  brought  in 
the  state  of  New  York  against  an  executrix,  in  which  it  was  alleged  that  the 
testator  was  indebted  to  the  plaintiff  for  certain  tnist  moneys  which  he  had 
converted,  and  that  he  liad  conveyed  to  his  executrix  certain  real  estate  in 
Tennessee  under  such  circumstances  as  to  cause  the  deed  to  be  void  as  against 
plaintiff's  claim,  judgment  was  rendered  that  plaintiff  recover  the  trust  money 
and  that  the  deed  to  the  executrix  be  declared  void  as  against  plaintiff's  claim. 
Such  judgment  should  be  considered  bindin*?  on  the  courts  of  Tennessee  so  far 

US  it  adjudicated  the  right  of  the  plaintiff  to  recover  as  creditor  of  the  estate. 
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By  the  terms  of  the  judgment  no  provision  whatever  was  made  for  its  enforce* 
ment  as  against  the  executrix  in  respect  of  the  real  estate.  No  conveyance  was 
directed,  nor  was  there  any  attempt  in  any  way  to  exert  control  over  her  in 
view  of  the  conclusion  that  the  court  announced.  Direct  action  upon  the  real 
estate  was  certainly  not  within  the  power  of  the  court,  and  as  it  did  not  order 
the  executrix  to  take  any  action  with  reference  to  it,  and  she  took  none,  the 
courts  of  Tennessee  were  not  obliged  to  surrender  jurisdiction  to  the  courts  of 
New  York  over  real  estate  in  Tennessee,  exclusively  subject  to  its  laws  and  the 
jurisdiction  of  its  courts. 

Carpenter  v.  Strange,  (1891)   141  U.  S.  106. 

6.  Law  of  Descent  ob  Transmission  of  Land.  —  A  law  of  a  state  in 
which  land  is  situated  controls  and  governs  its  transmission  by  will  or  its 
passage  in  ease  of  intestacy,  and  a  court  in  a  state  in  which  land  is  situated  is 
not  controlled  by  a  decree  of  a  court  in  any  other  state  deciding  that  the  land 
passed  by  the  law  of  that  state  and  not  according  to  the  law  of  the  state  in  which 
the  land  is  situated. 

Clarke  i;.  Clarke,  (1900)    178  U.  S.  186. 

c.  Pbobate  of  Will.  —  The  probate  of  a  will  in  one  state  must  be  deemed 
conclusive  so  far  as  that  state  is  concerned,  and  the  will  held  sufficient  to  pass 
all  property  which  can  be  there  transferred  by  a  valid  instrument  of  that  kind, 
but  such  probate  does  not  take  the  place  of  provisions  necessary  to  its  validity 
as  a  will  of  real  property  in  other  states,  if  they  are  wanting.  Its  validity  as 
such  will  in  other  states  depends  on  its  execution  in  conformity  with  their  laws; 
and  if  probate  there  be  also  required,  such  probate  must  be  had  before  it  can  be 
received  as  evidence. 

Robertson  v,  Pickrell,    (1883)    109   U.   S.  wiU  and  not  bound  from  the  production  of 

^11.  the  probate  to   find  in   favor  of  the  party 

Evidence  of  probate  of  a  wfll  of  lands.—  producing  it,  it  is  entitled  to  no  more  credit 

When  a  stote  law  does  not  make  the  probate  *°  *^^  ^"F^  «/  "^^^^l  f^*?  .\'*«'«  i^*"" '" 

of  a  win  of  lands  evidence  per  se  in  a  land  "^  ["^^  ,^  ^*^  '?  *^  ^^^  which  could  make 

cause  in  the  courts  of  that  state,  but  in  per-  T*A  Tf  ^°*Jf^  evid^ce  under  the  laws 

mitting  it  to  be  read  in  evidence  to  a  jury  2f.^^^*  ^^ ,  P*J*y  ^'  ^^y^*-'    <1826)    10 

they  are  at  liberty  to  find  for  or  against  the  ^"^eat.  (L.  5.)  466. 

d.  Ancellabt  Pbobate  Judgment.  —  A  judgment  in  a  probate  proceeding 
which  was  merely  ancillary  to  probate  proceedings  in  another  state  ordering  the 
residue  of  the  estate  to  be  assigned  to  the  legatee  and  discharging  the  executor 
from  further  liability,  does  not  prevent  a  creditor,  a  nonresident  of  the  state  in 
whi<^  the  judgment  was  rendered,  from  setting  up  his  claim  in  the  state  probate 
court  having  the  primary  administration  of  the  estate. 

Borer  v.  Chapman,  (1887)  119  U.  S.  599. 

e.  Rklatino  to  Maebiage  and  Divorce —  (1)  In  Oenerai.  —  The  Con- 
stitution of  the  United  States  confers  no  power  whatever  upon  the  government 
of  the  United  States  to  regulate  marriage  in  the  states,  or  its  dissolution. 

Andrews  v.  Andrews,  (1903)  188  U.  S.  32.  See  also  aupra,  p.  149,  Want  of  JurisdictUm 
-^  Of  the  Parties  or  the  Subject-matter  —  Decree  of  Divorce  Made  in  Another  State. 
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(2)  Decree  of  Separaiion.  —  A  married  woman  filed  a  bill  in  an  Illinois 
court,  praying  for  a  decree  that  she  was  living  apart  from  her  husband  without 
her  fault  and  that  the  husband  provide  for  the  separate  maintenance  of  the 
complainant  and  the  support  of  the  children.  Pending  the  suit  a  document 
was  filed  by  the  husband,  in  part  reciting,  without  collusion :  "  I  do  hereby 
stipulate  that  the  plaintiff,  at  the  time  of  the  commencement  of  this  suit,  was 
living,  and  ever  since  has  been  living,  separate  and  apart  from  her  husband, 
without  her  fault,  and  may  take  a  decree  with  my  consent  for  such  sum  as  may 
be  reasonable  and  just  for  her  separate  maintenance."  After  a  reference  to  a 
master  to  take  evidence,  a  decree  was  finally  entered  that  the  court  "  doth  find 
that  the  said  complainant,  at  the  time  of  the  commencement  of  this  suit,  was 
living,  and  ever  since  that  time  has  lived,  and  is  now  living,  separate  and 
apart  from  her  husband,  the  said  defendant,  without  her  fault,  and  that  the 
equities  of  this  cause  are  with  the  complainant"  The  decree  was  entitled  to 
full  faith  and  credit  in  an  action  subsequently  brought  by  the  husband  in 
another  state,  and  conclusively  operated  to  prevent  the  same  separation  from 
constituting  a  wilful  desertion  by  the  wife  of  the  husband. 

Harding  v.  Harding,   (1905)    19S  U.  S.  317. 

(3)  Decree  of  Alimoruy,  —  The  requirement  as  to  full  faith  and  credit  to 
be  given  to  a  judgment  of  a  court  of  another  state  refers  to  judgments  made 
debts  of  record,  not  examinable  upon  the  merits,  and  does  not  refer  to  such 
judgments  as  may  be  modified  from  time  to  time  by  order  or  decree,  as  in  the 
case  of  allowances  for  alimony. 

Lynde  r.  Lynde,  (1901)   181  U.  S.  186. 

/.  In  Actions  Between  Foreign  Corporations.  —  A  state  statute,  as 
construed  by  the  state  courts,  excluding  foreign  corporations  from  suing  upon 
judgments  obtained  in  another  state,  is  not  objectionable  as  denying  to  those 
judgments  full  faith  and  credit 

Anglo    American    Provision    Co.    v,    Davis  *     *     *     in  one  of  the  following  cases  only: 

Provision  Co.  No.  1,   (1903)    191  U.  S.  374,  ♦     *     *     3.    Where  the  cause  of  action  arose 

affirming  (1902)    169  N.  Y.  509,  in  which  it  within  the  state,"  is  not  invalid  under  this 

was  held  that  a  statute  providing  that  "an  clause  as  denying  the  right  of  action  on  a 

action  against  a  foreign  corporation  may  be  foreign  judgment  in   a  case  in  which  both 

maintained   by   another   foreign   corporation,  parties  are  foreign  corporations. 

g.  Confession  of  Judgment.  —  Though  a  confession  of  judgment  upon  a 
note,  with  warrant  of  attorney  annexed,  in  favor  of  the  holder,  is  in  conformity 
with  state  law  and  usage  as  declared  by  the  highest  court  of  the  state  in  which 
the  judgment  is  rendered,  the  judgment  when  sued  on  in  another  state  may 
be  collaterally  attacked  upon  the  ground  that  the  party  in  whose  behalf  it  was 
rendered  was  not  in  fact  the  holder  because  not  the  real  owner  of  the  note, 
without  doing  violence  to  this  clause. 

National  Exch.  Bank  v,  Wiley,    (1904)    196  U.  S.  266. 

A.  Consent  Judgment.  —  When  it  is  the  general  rule  that  a  consent  decree 
has  the  same  force  and  effect  as  a  decree  in  invitium,  the  same  effect  must  be 
given  to  such  a  decree  in  the  courts  of  another  stata 

Harding  v,  Harding,   (1906)    198  U.  S.  336. 
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i.  Taxing  Succession  on  Money  Indefinitely  on  Deposit.  —  A  state 
succession  tax  statute  imposes  a  tax  upon  the  transfer  of  any  property,  real  or 
personal,  when  the  transfer  is  by  will  or  intestate  law  of  property  within  the 
state  and  the  decedent  was  a  nonresident  of  the  state  at  the  time  of  his  death. 
Taxing  under  this  statute  money  which  had  been  on  deposit  an  indefinite  time, 
after  the  whole  succession  had  been  taxed  in  the  state  in  which  the  testator 
resided,  does  not  deny  full  faith  and  credit  to  the  judgment  taxing  the 
inheritance  in  the  other  state. 

BUckstooe  t?.  Miller,   (1903)    188  U.  S.  203. 

y.  PowEB  TO  Enjoin  Enforcement  of  Foreign  Judgments. — The  courts 
of  one  state  have  no  jurisdiction  to  enjoin  the  enforcement  of  judgments  at  law 
obtained  in  another  state,  when  the  same  reasons  assigned  for  granting  the 
restraining  order  were  passed  upon  on  a  motion  for  a  new  trial  in  the  action 
at  law  and  the  motion  denied.  "  This  jurisdiction  will  be  exercised  where  to 
enforce  a  judgment  recovered  is  against  conscience,  and  where  the  applicant 
had  no  opportunity  to  make  defense,  or  was  prevented  by  accident,  or  the  fraud 
or  improper  management  of  the  opposite  party,  and  without  fault  on  his  own 
part" 

Embury  V.  Palmer,  (1882)   107  U.  S.  13. 

Jk.  Enjoining  Prosecution  of  Attachments  in  Another  State.  —  A 
decree  of  the  Supreme  Court  of  Massachusetts,  restraining  citizens  of  that 
state  from  the  prosecution  of  attachment  suits  in  New  York,  brought  by  them 
for  the  purpose  of  evading  the  laws  of  their  domicile,  and  with  intent  to  avoid 
the  effect  of  their  creditors'  assignment  so  far  as  the  property  attached  was 
concerned,  was  not  void  as  taking  away,  in  violation  of  the  Constitution,  rights 
and  interests  gained  by  the  attachments  in  New  York,  when  the  attachment 
suits  had  not  gone  to  judgment^  and  the  assignees  in  insolvency  had  proceeded 
with  due  diligence  as  against  these  creditors,  citizens  of  Massachusetts,  who 
were  seeking  to  evade  the  laws  of  their  own  state. 

Cole  t?.  Cunningfafun,   (1890)    133  U.  S.   134. 

in.  JimiSDIOTlON  OF  SuPBSXE  CotlBT  OF  Vniteb  STATES.  —  The  Supreme 
Court  of  the  United  States  has  jurisdiction  under  this  clause  when  a  state 
Supreme  Court  has  decided  against  the  effect  which  it  was  claimed  proceedings 
in  another  state  had  by  the  law  and  usage  in  that  state. 


Green  r.  Van  Buskirk,  (1868)  7  Wall.  (U. 
S.)  145.  See  also  Andrews  r.  Andrews, 
<lfl03)  188  U.  S.  28;  Crapo  v,  Kelly,  (1872) 
16  Wall.  (U.  S.)   621. 

This  provision  does  not  require  the  Su- 
preme Court  of  the  United  States  to  assume 
jurisdiction  of  a  case  for  the  purpose  of  giv- 
ing effect  to  a  judgment  obtained  by  a  state 
against  a  citizen  of  another  state  in  the  courts 
of  the  state  suing,  when  the  suit  was  of  such 
a  nature  that  the  Supreme  Court  could  not 
bave  taken  original  jurisdiction.  Wisconsin 
r.  Pelican  Ina.  Co.,  (1888)  127  U.  S.  293. 

The  Snpreme  Court  mut  Judge  for  itself 
of  the  true  nature  and  effect  of  the  order 


relied  on.    Great  Western  Tel.  Co.  r.  Purdy, 
(1896)   162  U.  S.  335. 

If  a  state  court,  in  an  action  to  enforce  the 
original  liability  under  the  law  of  another 
state,  passes  upon  the  nature  of  that  lia- 
bility and  nothing  else,  the  Supreme  Court 
of  the  United  States  cannot  review  its  de- 
cision; but  if  the  state  court  declines  to  give 
full  faith  and  credit  to  a  judgment  of  another 
state,  because  of  its  opinion  ai)  to  the  nature 
of  the  cause  of  action  on  which  the  judgment 
was  recovered,  the  federal  court,  in  determin- 
ing whether  full  faith  and  credit  have  been 
given  to  that  judgment,  must  decide  for  itself 
the  nature  of  the  original  liahility.  Hunting- 
ton X),  Attrill,  (1892)   146  U.  S.  684. 
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ARTICLE  iV.,  SECTION  Z 

"  The  dtiseiLB  of  each  state  shall  be  entitled  to  all  privileges  and  inunnnities  of 
citizens  in  the  several  states." 

I.  Not  Applicable  to  Acts  of  Individuals,  159. 
II.  Nature  of  Privileges  and  Immunities,  159. 

1.  In  General^  159. 

2.  Privileges  Belonging  to  Citizenships  160. 

3.  Right  to  Hold  Real  and  Personal  Property^  160. 

4.  Privilege  of  Voting  and  Being  Voted  For ^  161. 

5.  Privileges  Enjoyed  by  Citizens  in  Their  Own  States^  161. 

6.  Of  Citizens  of  State  Whose  Laws  Are  Complained  of ^  161. 

a.  In  General s  161. 

b.  Taxing  Debt  Held  by  Resident  upon  Nonresident^  i6i. 

c.  Prohibiting  Assignment  to  Secure  Collection  by  Foreign  Attachment^ 

162. 

III.  Who  Are  Citizens,  162. 

1.  Corporations  as  Citizens ^  162. 

2.  Regulating  or  Prohibiting  Foreign  Corporations  Doing  Business  in  the 

State  ^  163. 

a.  In  General^  163. 

b.  When  Engaged  in  Interstate  Commerce^  165. 

c.  When  Engaged  as  Agencies  of  National  Government^  165. 

3.  Free  Negroes  as  Citizens  Before  Adoption  of   Thirteenth  Amendment^ 

165. 

4.  Residents  in  Unorganized  Territories  and  Indian  Reservations^  165. 

IV.  Legislation  Affecting  Privileges  and  Immunities,  166. 

1.  Construction  to  Give  Operation  to  Statute^  166. 

2.  State  Taxation^  166. 

a.  Discriminating  Tax  on  Sales  by  Nonresidents ^  166. 

b.  Uniform  Tax  on  Sales  by  Residents  and  Nonresidents ^  169 

c.  Taxation  of  Property  of  Nonresidenty  170. 

d.  Discrimination  as  to  Collateral  Inheritance  Taxes y  171. 

e.  Methods  of  Assessing  and  Collecting  Tctxes^  171. 

3.  Discriminating  in  Favor  of  Residents  of  the  County ^  171. 

4.  Regulating  and  Prohibiting  Sale  of  Intoxicating  Liquor s^  172. 

5.  Keeping  Liquors  in  Possession  for  Another  ^  172. 

6.  Requiring  Bond  on  Sale  of  Foreign  Goods ^  172. 

7.  Regulating  Use  of  Common  Property  of  the  State^  173. 

a.  In  General^  173. 

b.  Fish  and  Game  Laws^  1 73. 

(i^  In  General,  173. 
(2)  Oyster  Laws^  173. 

(a)  Prohibiting  Planting  and  Taking  Oysters^  173. 

(b)  Prohibiting  Buying  and  Selling  Oysters  in  a  Staie^ 

174. 

c.  Prohibiting  Nonresidents  Grazing  Cattle ,  174. 

8.  Right  to  SuCy  174. 

a.  In  General^  174. 

b.  Right  to  Enforce  a  Liability ^  174. 

c.  Right  of  Nonresident  to  Sue  Nonresident^  175. 

(i)  In  General^  175. 

(2)  Right  of  Nonresident  to  Sue  Foreign  Corporation^  175. 
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</.  Attachment  Against  NonreHdents^  176. 
(i)  /«  General y  176. 

(2)  Attachment  of  Property  of  Nonresident^  176.  ^ 

9.  Service  of  Process^  176. 

10.  Requiring  Security  for  Costs ^  177. 

1 1 .  Statute  of  Limitations^    177. 

12.  Giving  Resident  Creditors  Priority^  177. 

tf.  /«  General y  177. 

^.  Requiring  Deposit  for  Security  of  Resident  Creditors^  178. 

13.  -^/jfA/  /^  Hold  Prcferty  as  Trustee y  178. 

14.  Assignee  for  Benefit  of  Creditors  to  Be  a  Resident ^  179. 

15.  Recording  Assignments  for  Benefit  of  Cr editor Sy  179. 

16.  Discriminating  Against  Individuals  Transacting  Insurance^  179. 

17.  Right  of  Doivery  179. 

18.  Communal  Rights  of  Property  in  Louisiana^  180. 

19.  Regulating  Practice  of  Medicine^  180. 

20.  Regulating  Practice  of  Dentistry y  181. 

21.  Discrimination  in  Favor  of  Local  Freight  Rates ^  181. 

22.  Discriminating  Wharfage  Rates^  i8t. 

23.  Prescribing  Fees  of  Harbor  Master ^  181. 

24.  Prohibiting  Persons  from  Assuming  Title  of  Port  Warden^  181. 

25.  Inspection  of  Vessels  of  Nonresidents^  182. 

26.  Capias  Against  Nonresident^  182. 
37.    Zbjc  /7/z  Emigrant  Agents ^  182. 

28.  Legislation  Against  Diseased  Animals y  182. 

29.  Settlement  of  Insane  Pauper y  182. 

30.  Sale  of  Pistols y  183. 

31.  Sequestrating  Property  of  Alien  Enemy  During  Insurrection^  183. 

32.  Slaves  Voluntarily  Taken  into  a  Free  State^  183. 

33.  Right  to  Purchase  and  Export  Slaves y  184. 

L  Hot  Applicable  to  Acts  of  Ikbiyidttals.  —  This  clause  merely  secures 
and  protects  the  right  of  a  citizen  of  one  state  of  the  United  States  to  pass  into 
any  other  state  of  the  Union  for  the  purpose  of  engaging  in  lawful  business,  to 
acquire  and  hold  property,  to  maintain  actions  in  the  courts  of  that  state,  and 
to  be  exempt  from  taxes  and  excises  not  imposed  by  the  state  on  its  citizens, 
free  from  all  discriminations  —  such  discriminations  being  made  by  the  state 
in  its  capacity  of  a  sovereign  —  but  does  not  apply  to  acts  of  individuals. 

U.  S.  t?.  Morris,   (1903)    125  Fed.  Rep.  323. 

n.  ITATirBE  OP  Pbiyileoes  abb  Imxttbities  —  1.  In  General.  —  The  term  is 
to  be  confined  to  those  privileges  and  immunities  of  citizens  which  are  in  their 
nature  fundamental,  which  belong  of  right  to  the  citizens  of  all  free  govern- 
ments, and  which  have  at  all  times  been  enjoyed  by  the  citizens  of  the  several 
states  which  compose  this  Union,  from  the  time  of  their  becoming  free,  inde- 
pendent^ and  sovereign.     They  may  all  be  comprehended  under  the  following 
gpneral  heads:   protection   by  the  government;    the  enjoyment  of  life  and 
liherty,  with  the  right  to  acquire  and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety,  subject  nevertheless  to  such  restraints 
as  the  government  may  justly  prescribe  for  the  general  good  of  the  whole. 
The  right  of  a  citizen  of  one  state  to  pass  through  or  to  reside  in  any  other 
state,  for  purposes  of  trade,  agriculture,  professional  pursuits,  or  otherwise; 

to  claim  the  benefit  of  the  writ  of  habeas  corpus ;  to  institute  and  maintain 
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actions  of  any  kind  in  the  oourts  of  the  state;  to  take,  hold,  and  dispose  of 
property,  either  real  or  personal ;  and  an  exemption  from  higher  taxes  or  impo- 
sitions than  are  paid  by  the  other  citizens  of  the  state,  may  be  mentioned  as 
some  of  the  particular  privileges  and  immunities  of  citizens  whidi  are  clearly 
embraced  by  the  general  description  of  privileges  deemed  to  be  fundamental; 
to  which  may  be  added  the  elective  franchise,  as  regulated  and  established 
by  the  laws  or  constitution  of  the  state  in  which  it  is  to  be  exercised.  These, 
and  many  others  which  might  be  mentioned,  are,  strictly  speaking,  privileges 
and  immunities. 


Corfield  r.  Coryell,  (1823)  4  Waah.  (U. 
S.)  371,  6  Fed.  Ca^.  No.  3,230.  See  also  U. 
S.  t?.  Anthony,  (1873)  11  Blatchf.  (U.  8.> 
200,  24  Fed.  Cas.  No.  14,459;  Chambers  v. 
Church,  (1884)  14  R.  L  399. 

The  foregoing  definition  was  approved  in 

Slaughter-House  Cases,  (1872)  16  Wall.  (U. 
S.)  97,  in  commenting  on  Corfield  r.  Cor- 
yell,  (1823)   4  Wash.   (U.  S.)   371. 

But  as  to  the  right  of  suffrage,  see  infra. 
Privilege  of  voting  a/nd  being  voted  for. 

The  words  "  privileges  and  immunities  "  re- 
late to  the  rights  of  persona,  places,  or  prop- 
erty. Ma^n  V,  Brown,  (1833)  16  Fed.  Cas. 
No.  8,962. 

Privileges  and  immunities  are  synonymous 
terms.  Privilege  signifies  a  peculiar  advan- 
tage, exemption,  jnmiunity;  inmiunity  signi- 
fies exemption,  privilege.    McGuire  v.  Parker, 


(1880)  32  La.  Ann.  833.    See  also  Campbell 
r.  Morris,  (1797)  3  Har.  &  M.  (Md.)  554. 

Clause  in  Articles  of  Confederation.  —  The 
purpose  of  this  provision  is  the  same  and  the 
privileges  and  immunities  intended  are  the 
same  as  appear  in  the  fourth  of  the  articles 
of  the  old  Confederation  declaring  "  that  the 
better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  amon^  the  people 
of  the  dinerent  states  in  this  Union,  the  free 
inhabitants  of  each  of  these  states,  paupers, 
vagabonds,  and  fugitives  from  justice  ex- 
cepted, shall  be  entitled  to  all  the  privileges 
and  immunities  of  free  citizens  in  the 
several  states;  and  the  people  of  each  state 
shall  have  free  ingress  and  regress  to  and 
from  any  other  state,  and  shall  enjoy  therein 
all  the  privileges  of  trade  and  commerce,  sub- 
ject to  the  same  duties,  impositions,  and  re- 
strictions as  the  inhabitants  thereof  tespec- 
tively."  Slaughter-House  Cases,  (1872)  16 
Wall.  (U.  S.)  75. 


2.  Privileges  Belonging  to  Citixenahip.  —  No  privileges  are  secured  by  this 
clause  except  those  which  belong  to  citizenship.  Rights  attached  by  the  law 
to  contracts,  by  reason  of  the  place  where  such  contracts  are  made  or  executed, 
wholly  irrespective  of  the  citizenship  of  the  parties  to  those  contracts,  cannot 
be  deemed  "  privileges  of  a  citizen,"  within  the  meaning  of  the  Constitution. 

the  several  states  are  annexed  to  their  status 
of  citizenship.  They  are  personal  and  may 
not  be  assigned  or  imparted  by  them  or  any 
of  them  to  any  other  person,  natural  or  arti- 
ficial, and  a  corporation  cannot  claim  privi- 
leges and  immunities  on  the  strength  of  the 
citizenship  of  the  corporators.  Slaughter  r. 
Com.,  (1866)   13  Gratt.   (Va.)   767. 


Conner  v.  Elliott,  (1855)  18  How.  (U.  S.) 
593.  See  also  Norfolk,  etc.,  R.  Co.  V.  Penn- 
sylvania, (1890)  136  U.  S.  118;  Pembina 
Consol  Silver  Min.,  et-c.,  Co.  v.  Pennsylvania, 
(1888)  125  U.  S.  186;  Paul  v.  Virginia, 
(1868)  8  Wall.  (U.  S.)   180. 

Privileges  are  personal.  —  The  privileges 
and  immunities  guaranteed  to  the  citizens  in 


8.  Eight  to  Hold  Seal  and  Personal  Property.  —  This  clause  secures  and  pro- 
tects the  right  to  acquire  personal  property  and  to  take  and  hold  real  estate. 


Ward  r.  Maryland,  (1870)  12  Wall.  (U. 
S.)  430,  reversing  (1869)  31  Md.  283.  See 
also  Mason  r.  West  Branch  Boom  Co.,  (1858) 
3  Wall.  Jr.  (C.  C.)  252,  16  Fed.  Cas  No. 
9,232;  CampbeU  r.  Morris,  (1797)  3  Har.  & 
M.   (Md.)   554. 

Exemption  from  law  of  alienage.  —  Among 
the  privileges  of  the  citizens  of. every  state 
is  that  of  exemption  from  the  law  of  alienage 


though  not  born  in  the  state;  and  every  body 
of  private  persons  united  or  corporated  has 
the  franchise  and  immunity  of  enjoying 
estates  in  succession;  these  are  exemptions 
from  the  rigor  of  the  common  law,  which  the 
citizens  of  other  states  may  enjoy  in  one 
state  as  fully  as  the  citizens  of  that  state. 
Mftgill  V.  Brown,  (1833)  16  Fed.  Cas.  No. 
8.962.  See  also  Blake  t;.  McClunc,  (1898) 
172  U.  S.  266. 
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4.  Privilege  of  Voting  and  Being  Voted  For.  —  The  privilege  of  Voting  and 
being  voted  for  in  another  state  is  not  given  by  this  dause. 

Chickasaw    Conatitution,     (1857)     8    Op.  becomes  a  resident  thereof  shall  exercise  the 

Atty.-Gen.   300.     See  also   Ward   v.  Morris,  right  of  suffrage  or  become  eligible  to  office. 

(1799)  4  Har.  &  M.  (Md.)  340.  It  has  never  been  supposed  that  regulations 

of  that  character  materially  interfered  with 

A  state  may,  by  rule  uniform  in  its  opera-  the  enjoyment  by  citizens  of  each  state  of  the 
tion  as  to  citizens  of  the  several  states,  re-  privileges  and  immunities  secured  by  the  Con- 
quire  residence  within  its  limits  for  a  given  stitution  to  citizens  of  the  several  states. 
time  before  a  citizen  of  another  state  who  Blake  v,  McClung,  (1898)   172  U.  S.  256. 

5.  Privileges  Enjoyed  by  Citixens  in  Their  Own  States.  —  The  privileges  and 
immnnities  secured  to  the  citizens  of  each  state  in  the  several  states,  by 
this  provision,  are  those  privileges  and  immunities  which  are  common  to 
the  citizens  in  the  latter  states  under  their  constitution  and  laws  by  virtue  of 
their  being  citizens.  Special  privileges  enjoyed  by  citizens  in  their  own 
states  are  not  secured  in  other  states  by  this  provision.  It  was  not  intended 
by  the  provision  to  give  to  the  laws  of  one  state  any  operation  in  other  states. 

Paul  V.  Virginia,  (1868)  8  Wall.  (U.  S.)  citizen  is  not  entitled  to  have  enforced  in  the 
180.  courts  of  the  state  all  the  rights  of  whatever 

....         .  •    J  A       •      t,^    •*.'    ^^  kind  which  he  micfht  be  possessed  of  under 

A  state  IS  not  required  to  give  to  citizens  j        ^  ^     ^  wherVhe  resides.    Rey- 

of  uotber  state  any  higher  privileges  than  ^„,^    ^  ^  ^^gg^j  26  Conn.  183.  ' 

those  given  to  its  own  citizens,  and  a  foreign  -^ '  ^         ' 

6.  Of  Citizens  of  State  Whose  Laws  Are  Complained  of  —  a.  In  Gi>N£3tAL.  — 
This '  provision  did  not  create  those  rights  which  at  calls  privileges  and  im- 
munities of  citizens  of  the  United  States.  It  threw  around  them  no  security 
for  the  citizen  of  the  state  in  which  they  were  claimed  or  exercised.  Nor  did 
it  profess  to  control  the  power  of  the  state  governments  over  the  rights  of  its 
own  citizens*  "  Its  sole  purpose  was  to  declare  to  the  several  states,  that 
whatever  those  rights,  as  you  grant  or  establish  them  to  your  own  citizens,  or 
as  you  limit  or  qualify  or  injpose  restrictions  on  their  exercise,  the  same, 
neither  more  nor  less,  shall  be  the  measure  of  the  rights  of  citizens  of  other 
states  within  your  jurisdiction." 

Slaughter-House    Cases,    (1872)    16    Wall.  and  laws.     McKane  v,  Durston,    (1894)    153 

(U.  S.)    77.     See  Live  Stock  Dealers,  etc.,  U.  S.  687. 
Assoc.  V.  Crescent  City  Live  Stock  Landing, 

etc,  Co.,  (1870)   1  Abb.  (U.  S.)  388,  15  Fed.  This  clause  was  intended  to  secure  citizens 

Gas.  No.  8,408.  of  one  state  against  discriminations  made  by 

Tu     -.««*«-*:^«  A^^i.^^  K«  iu;-  »i.,.«<^  ixaa  another  state  in   favor  of  its  own   citizens, 

The  protection  designed  by  this  clause  has  ,           .     securp  thp  citizens  of  anv  state 

no  application   to  the  citizens   of  the  state  ana  not  to  secure  tne  citizens  oi  any  state 

n.        1  ZZ.     -^  .^•«,.i-s««j  r.t      i2««^^«ii  ««  against  discriminations  made  by  their  own 

whose  laws  are  complained  of.     Bradwell  v.  «       .     .            .  . ,     citizens  of  other  states 

niinoft,   (1872)   16  WaU.   (U.  S.)    138.  ^^^^\  ^^  ^^^^^  ^^  7^  citizens  oi  otner  states, 

'   ^          '                     ^           '  nor  to  secure  one  class  of  citizens  against  dis- 

This  provision  does  not  make  the  privileges  criminations  made  between  them  and  another 

and  immunities  enjoyed  by  the  citizen  of  one  class  of  citizens  of  the  same  state.     Com.  r. 

state,  under  the  constitution  and  laws  of  that  Griffin,  (1842)  3  B.  Mon.  (Ky.)  208,  holding 

state,  the  measure  of  the  privileges  and  im-  that  the   clause   did   not  prohibit   Kentucky 

munities  to  be  enjoyed  as  of  right  by  a  citi-  from  providing,  by  appropriate  penalty,  the 

of  another   state  under  its  constitution  importation  of  slaves  by  her  own  citizens. 


h.  Taxing  Debt  Held  by  Resident  upon  Nonresident.  —  The  Con- 
stitution does  not  prohibit  a  state  from  taxing,  in  the  hands  of  one  of  its  resident 
citizens,  a  debt  held  by  him  upon  a  resident  of  another  state,  and  evidenced 
by  the  bond  of  the  debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate 

sitnated  in  the  state  in  which  the  debtor  resides,  so  long  as  tlie  state,  by  its 
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lawSy  prescribing  the  mode  and  subjects  of  taxation,  does  not  intrench  upon  the 
legitimate  authority  of  the  Union,  or  violate  any  right  recognized  or  secured 
by  the  Constitution  of  the  United  States. 


Kirtlamd  17.  Hotchkias,  (1879)  100  U.  S. 
498. 

A  state  may  tax  negotiable  public  securi- 
ties, corporate  stock,  etc.,  which  have  an  act- 
ual situs  outside  the  state,  upon  the  ground 
that  the  owner  is  a  resident  of  the  state  and 


his  domicile  the  situs  of  such  obligation, 
while  at  the  same  time  taxing  like  securities 
actually  within  the  state  which  are  owned  by 
residents  of  other  states.  Western  Assur. 
Co.  r.  Halliday,  (C.  C.  A.  1903)  126  Fed.  Rep. 
259. 


c.  Pbohibitinq  Assignment  to  Sixjube  Collection  by  Foreign  Attach- 
ment. —  A  state  statute,  the  purpose  of  which  is  to  secure  to  laborers  within 
the  commonwealth  the  benefit  of  the  exemption  laws  of  the  state,  and  to  prevent 
assignment  of  claims  for  the  purpose  of  securing  their  collection  against  laborers 
outside  of  the  state,  is  not  obnoxious  to  this  clause. 


Sweeny  r.  Hunter,  (1891)  145  Pa.  St.  364. 
But  see  In  re  Flukes,  (1900)  157  Mo.  127, 
wherein  it  was  held  that  Missouri  statutes 
subjecting  any  person  to  fine  and  imprison- 
ment, who  sendfi  out  of  the  state,  etc.,  any 
note,  etc.,  account,  etc.,  for  the  purpose  of 
instituting  any  suit  thereon  in  a  foreign 
jurisdiction  against  a  resident  of  the  state, 
for  the  purpose  of  having  execution,  attach- 
ment, garnishment,  etc,  issued  in  such  suit, 
or  upon  a  judgment  rendered  in  such  suit, 
against  the  wages  of  a  resident  of  the  state, 
and  having  such  process  served  upon  any  cor- 
poration subject  to  the  processes  of  the  courts 
of  the  stat^  which  is  indebted  to  a  resident 


of  the  state  for  wages,  and  further  providing 
that  no  person  can  be  "  charged  as  garnishee 
on  acoount  of  wages  due  from  him  to  a  de- 
fendant in  his  employ  for  the  last  thirty  days' 
service,  provided  such  employee  is  the  head 
of  a  family  and  a  resident  of  this  state,"  were 
invalid.  Such  statutes  result  in  exempting 
all  those  single  men  residents,  etc.,  whose 
wages  are  attempted  to  be  seized  under  pro- 
cess of  a  foreign  court,  while  they  leave  un- 
exempt  those  whose  wages  are  garnished 
under  process  of  the  Missouri  courts. 

See  tn/ra,  under  the  Fourteenth  Amend- 
ment. 


m.  Who  Abe  Citizshs  —  1.  Corporations  as  Citixens.  —  Corporations  are 
not  citizens  within  the  meaning  of  this  clause.  The  term  "  citizens  "  as  there 
used  applies  only  to  natural  persons,  members  of  the  body  politic  owing 
allegiance  to  the  state,  not  to  artificial  persons,  created  by  the  legislature  and 
possessing  only  the  attributes  which  the  legislature  has  prescribed. 


Paul  V.  Virginia,  (1868)  8  Wall.  (U.  S.) 
177.     See  also  the  following  cases: 

JJniUd  States,  —  Blake  v.  McClung,  ( 1898) 
172  U.  S.  259;  Norfolk,  etc.,  R.  Co.  v.  Penn- 
^Ivania,  (1890)  136  U.  S.  118;  Railroad 
Tax  Ca^es,  (1882)    13  Fed.  Rep.  747. 

/mnoM.  —  Barnes  v.  People,  (1897)  168 
111.  426. 

/twMana.  —  Maloy  v.  Madg^,  (1874)  47 
Ind.  241. 

Kentucky,  —  Phoenix  Ins.  Ck>,  v.  Com., 
(1868)  5  Bush  (Ky.)  68. 


Louisiana.  —  State  v.  Hammond  Padung 
Co.,  (1903)   110  La.  180. 

Vermont.  —  Hawlev  v.  Hurd,  (1900)  72 
Vt.  124. 

Though  citixens  under  jurisdiction  dauM. 
—  This  provision  is  not  for  corporate  bodies, 
which  are  citizens  in  no  sense  except  for  re- 
dress of  grievances  in  the  courts  of  tne  Union. 
In  them  they  are  such  by  judicial  construc- 
tion. Baltimore,  etc.,  Tel.  Co.  v.  Delaware, 
etc.,  Tel.,  etc.,  Co.,  (1886)  7  Houst.  (Del.) 
279. 


A  Corporation  Dooi  Hot  Have  the  Slghta  of  Its  Personal  Xombon,  and  cannot  invoke  the 

provision  of  this  section  which  gives  to  the  citizens  of  each  state  the  privileges 

and  immunities  of  the  citizens  of  the  several  states. 

and  that  the  members  of  a  corporation  were 
to  be  r^^rded  as  individuals  carrying  on 
business  in  their  corporate  name  and^ere- 
fore  entitled  to  the  privileges  of  citizens  in 
matters  of  contract,  it  is  very  clear  that  they 
mu»t  at  the  same  time  take  upon  themselves 
the  liabilities  of  citizens  and  be  bound  by 
their  contracts  in  like  manner.     The  reoolt 


Waters-Pierce  Oil  Co.  v.  Texas,  j(1900)  177 
U.  S.  46. 

A  corporation  is  not  a  citizen  within  the 
meaning  of  this  clause.  If  the  principle  that 
in  a  question  of  jurisdiction  the  court  might 
look  to  the  charsLoter  of  persons  composing  a 
corporation  were  held  to  embrace  contracts, 
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of  this  would  be  to  make  &  eorporation  a 
mere  partnenhip  in  business,  in  which  each 
stockholder  would  be  liable  to  the  whole  ex- 
tent of  his  property  for  the  debts  of  the  cor- 
poration; and  he  might  be  sued  for  them,  in 
any  state  in  which  he  might  happen  to  be 
found.  The  clause  of  the  Constitution  re- 
ferred to  certainly  never  intended  to  give  to 
the  citizens  of  each  state  the  privileges  of 
citizens  in  the  several  sta.tes,  and  at  the  same 
time  to  exempt  them  from  the  liabilities 
which  the  exercise  of  such  privileges  would 


bring  upon  individuals  who  were  citizens  of 
the  state.  This  would  be  to  give  the  citizens 
of  other  states  far  higher  and  ^eater  privi- 
leges than  are  enjoyed  by  the  citizens  of  the 
state  itself.  Besides,  it  would  deprive  every 
state  of  all  control  over  the  extent  of  cor- 
porate franchises  proper  to  be  granted  in  the 
state;  and  corporations  would  be  chartered 
in  one,  to  carry  on  their  operations  in 
another.  Augusta  Bank  v,  Earle,  (1839) 
13  Pet.  (U.  S.)   586. 


Vo  Bscaptioa  SziaU  in  Tayor  of  Hational  Baaki  to  the  rule  that  a  corporatioii  is 
not  a  citizen  within  the  meaning  of  this  clause. 
Hawley  i;.  Hurd,  (1000)   72  Vt.  124. 

2.  B^^nlating  or  Prohibiting  Foreign  Corporations  Doing  Bniineis  in  the  State 
—  a.  In  General.  —  A  state  statute  which  provides  that  no  foreign  corpora- 
tion which  does  not  invest  or  use  its  capital  in  the  state  shall  have  an  office  or 
offices  in  that  state,  for  the  use  of  its  officers,  stockholders,  agents,  or  employees, 
unless  it  shall  first  have  obtained  an  annual  license  so  to  do,  does  not  conflict 
with  this  provision. 


Pembina  Consol.  Silver  Min.,  etc.,  Co.  r. 
Pennsylvania,  (1888)  125  U.  S.  182.  See  also 
Waters-Pierce  Oil  Co.  v.  Texas,  (1900)  177 
U.  S.  45;  Norfolk,  etc.,  R.  Co.  r.  Pennsyl- 
vania (1890)  136  U.  S.  118;  Home  Ins.  Co. 
r.  Davis,  (1874)  29  Mich.  238;  SUnhilber  v. 
Mutual  MiU  Ins.  Co.,  (189a)  76  Wis.  285. 

See  also  Foreign  Corporations,  8  Fed.  Stat. 
Anxot.  522. 

There  can  be  no  question  of  the  validity 
of  a  state  statute  wnich  makes  it  unlawful 
for  any  corporation  to  do  or  attempt  to  do 
any  business  or  to  own  or  acquire  any  prop- 
erty in  the  state  without  first  complying  with 
the  provisions  of  the  statute.  Jones  v. 
Mutual  Fidelity  Co.,  (1903)  123  Fed.  Rep. 
532. 

▲  state  baa  power  to  subject  to  taxation 
bonda  actually  in  the  state  owned  by  a  cor- 


poration created  by  the  laws  of  a  foreign 
country  which  is  doing  business  in  the  state 
by  virtue  of  its  compliance  with  the  law  re- 
quiring that  it  shall,  as  a  condition,  protect 
tiie  contracts  it  shall  make  with  residents  of 
the  state,  by  the  deposit  of  securities  in  the 
hands  of  a  statutory  trustee.  Western  Assur. 
Co.  17.  Halliday,  (C.  C.  A.  1903)  126  Fed.  Rep. 
259. 

While  for  jurisdictional  purposes  a  corpora- 
tion is  considered  a  citizen  of  the  state  creat- 
ing it,  yet  it  is  not  regarded  as  having  the 
rights  of  an  actual  citizen  anywhere  else,  and 
a  state  statute  imposing  upon  foreign  insur- 
ance companies,  sued  upon  a  policy,  twelve 
per  cent,  on  the  amount  sued  for  under  the 
policy,  and  attorney's  fees,  does  not  violate 
this  clause.  Berry  v.  Mobile  L.  Ins.  Co., 
(1878)  1  Tex.  L.  J.  157,  3  Fed.  Cas.  No. 
1,358. 


€raditlons  Mast  Bo  OompUed  with.  —  The  insurance  business,  for  example,  cannot 

be  carried  on  in  a  state  by  a  foreign  corporation  without  complying  with  all 

the  conditions  imposed  by  the  legislation  of  that  state.     So  with  regard  to 

manufacturing  corporations,  and  all  other  corporations  whose  business  is  of  a 

local  and  domestic  nature,  which  would   include  express  companies  whose 

business  is  confined  to  points  and  places  wholly  within  the  state. 

Crutcher  v.  Kentucky,  (1891)  141  U.  S.  69. 

A  New  York  statute  providing  that  "it 
yhull  not  be  lawful  for  any  person  to  act 
within  this  state,  as  agent  or  otherwise,  in 
receiving  or  procuring  application  for  in- 
surance in.  or  in  any  manner  to  aid  in  trans- 
acting the  insurance  business  of,  any  company 
or  usociation,  not  incorporated  under  the 
laws  of  this  state,  until  he  has  procured  a 
eertificate  from  the  comptroller,  that  the 
eomptny  or  association,  for  which  he  acts, 
baa  complied  with  all  the  provisions  of  this 


Act,"  is  valid.     People  v,  Imlay,   (1855)   20 
Barb.  (N.  Y.)  68. 

The  conditions  imposed  may  be  reasonable 
or  unreasonable ;  they  are  absolutely  within 
the  discretion  of  the  legislature.  Hartford 
F.  Ins.  Co.  V.  Raymond,  (1888)  70  Mich.  501. 

it  cannot  matter  that  the  charter  of  the 
corporation  declares  that  it  may  do  busiaeH 
in  other  states.  Such  a  provision  can  only 
operate  as  nn  authority  to  the  company  to 
do  so  on  such  terms  as  other  states  might 
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Erescribe;  as  a  state  cannot  enact  laws  regu- 
iting  the  action  of  persons,  the  title  to  prop- 
erty, or  the  effect  of  contracts,  outside  its 
limits.  Cincinnati  Mut.  Health  Assur.  Co. 
i;.  Rosenthal,  (1870)  66  111.  90. 

Deposit  of  state  bonds.  —  A  state  statute 
which  enacts  that  no  insurance  company  not 
incorporated  under  the  laws  of  the  sl^te  pass- 
ing the  statute  shall  carry  on  its  Ji>usines8 
within  the  state  without  previously  obtaining 
a  license  for  that  purpose,  and  that  it  shall 
not  receive  such  license  until  it  has  deposited 
wil^  the  treasurer  of  the  state  bonds  of  a 
specific  character  to  an  amount  varying  from 
thirty  to  fifty  thousand  dollars,  accorc&ng  to 

There  Ii  Ho  Doubt  of  the  Power  of  the  itato 
doing  business  within  its  limits.     The 
pleases  upon  the  doing  of  any  business 
and  unless  the  conditions  be  complied 

Allgeyer  v,  Louisiana,  (1897)  166  U.  S. 
683. 

See  infra,  Discriminating  Against  Individ- 
uals Transacting  Insurance,  p.  179. 

Prohibition  must  be  clearly  expressed. — 
"  Although  it  would  be  competent,  by  legisla- 
tion, to  invalidate  in  our  courts  an  insurance 
contract  made  in  good  faith  in  another  state 


the  extent  of  the  capital  employed,  is  not  in 
conflict  with  that  clause  of  the  Constitution 
of  the  United  States  which  declares  that  "  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in 
the  several  states."  List  v.  Com.,  (1888)  118 
Pa.  St.  327. 

Privilege  tax  on  foreign  corporations. — 
The  state  has  the  power  and  right  to  im- 
pose upon  corporations  chartered  by  other 
states  a  tax  for  the  privilege  of  transacting 
business  in  such  state,  though  no  such  burden 
be  imposed  upon  like  corporations  chartered 
by  its  own  legislature.  Com.  v.  Milton, 
(1861)   12  B.  Mon.  (Ky.)  212. 

to  Prohibit  Portiga  laiiiranoe  CompaniM  from 
state  can  impose  such  conditions  as  it 
by  those  companies  within  its  borders, 
with  the  prohibition  may  be  absolute. 

on  property  located  here,  it  would  be  so  con- 
trary to  the  comity  which  has  been  observed 
between  the  states,  that  such  an  intention 
will  not  be  imputed  to  the  lawmaker,  unless 
the  language  used  so  clearly  expresses  that 
purpose  as  to  bear  no  other  reasonable  in- 
terpretation." Columbia  F.  Ins.  Co.  v.  Kin- 
yon,  (1874)  37  N.  J.  L.  36. 


'  Tho  CorrelatiYO  Power  to  Beyoke  or  Be«aU  a  Permisiion  is  a  necessary  consequence  of 
the  main  power.  A  mere  license  by  a  state  is  always  revocable,  and  the  power 
fo  revoke  can  only  be  restrained,  if  at  all,  by  an  explicit  contract  upon  good 
consideration  to  that  effect 

Doyle  V.  Continental  Ins.  Co.,  (1876)  94  U.  S.  640.    , 

atatutM  Regulating  the  Afl;eneiei  of  companies  not  incorporated  by  the  state  are 
valid. 


Ducat  1?.  Chicago,  (1870)  10  Wall.  (U.  S.) 
410.  See  also  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, (1870)  10  Wall.  (U.  S.)  673,  as  to 
an  English  association  which  has  the  attri- 
butes of  an  American  corporation. 

Prohibiting  nonresidents  acting  as  agents 
for  foreign  insurance  companies.  —  A  Ver- 
mont statute  which  provides  that  the  license 
issued  to  a  foreign  insurance  corporation 
shall  limit  it  in  doing  business  to  **  lawfully 
constituted  and  licensed  resident  agents  "  is 
valid  and  binding  on  the  company  in  its  cor- 
porate entity  and  cannot  be  less  so  on  the 
n gents  of  tb^  company.  Cook  v.  Howland, 
(1902)   74  Vt.  396. 

Tax  on  insurance  agents.  —  An  Illinois 
statute  which  imposes  a  tax  upon  an  agent  of 
insurance  companies  established  in  other 
states  of  $2  upon  every  $100  of  premiums 
he,  as  such  agent,  receives  on  policies  issued 
by  the  companies,  is  valid.  Corporations 
have  no  situs  in  states  as  citizens  of  the 
state  creating  them,  and  when  they  enter 
other  states  to  do  business  and  make  profits, 
a  discrimination  can  be  rightfully  made  be- 
tween them  and  domestic  corporations  of  the 


same  character.     Ducat  v.  Chicago,    (1868) 
48  111.  173. 

A  Kentucky  statute  imposing  a  tax  on 
agents  of  any  insurance  company  not  char- 
tered by  the  legislature  of  Kentuclcy,  on  all 
Premiums  received  within  the  state,  is  valid, 
hoenix  Ins.  Co.  v.  Com.,  (1868)  6  Bush 
(Ky.)   68. 

A  New  Jersey  statute  imposing  a  special 
tax  of  two  and  one-half  per  cent,  upon  the 
gross  amount  received  as  premiums  for  in- 
surance in  that  state,  by  nonresident  individ- 
uals or  companies  incorporated  by  the  laws 
of  the  state,  is  not  a  violation  of  this  clause 
a.s  applied  to  the  business  of  the  nonresident 
insurance  companies.  Tatem  r.  Wright, 
(1852)  23  N.  J.  L.  440. 

Tax  on  ezpreas  agents.  —  A  Kentucky  stat- 
ute providing  ''that  it  shall  not  be  lawful, 
after  the  first  day  of  May,  1860,  for  any 
agent  of  anv  express  company,  not  incor- 
porated by  the  laws  of  this  commonwealth , 
to  set  up,  establish,  or  carry  on  the  business 
of  transportation  in  this  state,  without  first 
obtaining  a  license  from  the  auditor  of  public 
accounts  to  carry  on  such  business,**  is  not 
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void  as  discriminating  against  nonresidents. 
Woodward  v.  Com.,  (Ky.  1887)  7  S.  VV.  Rep. 
614,  in  which  case  the  court  said:  "The 
Constitution  of  the  United  States  declares 
that  *  the  citizens  of  each  state  shall  be  en- 
titled to  all  the  immunities  of  citizens  in  the 
several  states.'  But  a  corporation  is  but  a 
creature  of  the  local  law.  It  has  no  abso- 
lute right  of  recognition  in  any  state  save 
that  of  its  creation.  It  has  no  extraterri- 
torial operation,  save  by  comity.  The  validity 
of  its  action,  the  exercise  of  any  right  what- 
ever by  it.  indeed,  even  the  recognition  of  its 
existence,  in  any  other  st&te,  depend  alto- 
gether upon  its  will  and  consent.  One 
state  cannot  force  its  artificial  creature  into 
another.  If  it  could,  it  would  thereby  trans- 
port its  laws  for  the  government  of  another 
equal  state.     If  the  corporation  be  accorded 


any  rights  appertaining  to  citizenship  in 
another  state,  it  is  by  its  sanction,  either 
express  or  implied.  It  may  forbid  its  pres- 
ence altogether;  and  it  therefore  follows,  of 
course,  that  it  may  impose  such  restrictions 
as  it  chooses,  provided  they  are  not  open  to 
constitutional  objection.  The  '  immunities  ' 
secured  by  the  organic  law  to  the  citizen  of 
one  state  in  the  other  states  are  such  privi- 
leges as  are  common  to  the  citizens  of  the 
latter  states  under  their  laws,  and  do  not 
embrace  special  privileges  created  by  his  local 
law  and  enjoyed  by  him  at  home.  Nor  does 
the  term  '  citizen/  as  used  in  the  Constitu- 
tion, include  corporations.  This  is,  therefore, 
not  a  case  where  a  state  has  imposed  a  burden 
upon  the  citizens  of  another  state  not  borne 
by  its  own." 


h.  When  Engaged  in  Interstate  Commkbce.  —  See  Exceptions  as  to 
Corporations  Engaged  in  Interstate  and  Foreign  Commerce,  8  Fe©.  Stat. 
Anxot.  623. 

c.  When  Engaged  as  Agencies  of  National  Government.  —  In  the 
pursuit  of  business  authorized  by  the  government  of  the  United  States,  and 
under  its  protection,  the  corporations  of  other  states  cannot  be  prohibited  or 
obstructed  by  any  state. 

Stodcton  t?.  Baltimore,  etc,  R,  Co.,  (1887) 
32  Fed.  Rep.  14,  wherein  the  court  said :  "  If 
Congress  should  employ  a  corporation  of 
shipbuilders  to  construct  a  man-of-war,  they 
would  have  the  right  to  purchase  the  neces- 


sary timber  and  iron  in  any  state  of  the 
Union."  See  also  Huffman  v.  Western 
Mortg.,  etc.,  Co.,  (1896)  13  Tex.  Civ.  App. 
170. 


3.  Free  Ifegroes  as  Citizens  Before  Adoption  of  Thirteenth  Amendment. — 

A  negro  whose  ancestors  were  imported  into  this  country  and  sold  as  slaves 
cannot  become  a  member  of  the  political  community  formed  and  brought  into 
existence  by  the  Constitution  of  the  United  States,  and  as  such  become  entitled 
to  all  the  rights  and  privileges  and  immunities  granted  by  that  instrument  to 
the  citizen. 

Smith,    (1822)    1  Litt.    (Ky.)    326;   SUte  v. 
Claiborne,  (1838)  Meigs  (Tenn.)  331. 

An  Arkwnsaa  statute  prohibiting  the  im- 
migration and  settlement  of  free  negroes  or 
persons  of  color  into  the  state  is  not  in  con- 
flict with  this  clause,  as  free  negroes  or  free 
persons  of  color  are  not  citizens  within  its 
meaning.  Pendleton  r.  State,  (1844)  6  Ark. 
509. 


Dred  Scott  r.  Sandford,  (1856)  IS  How. 
(U.  S.)  403. 

Held  to  have  been  citixois,  in  Citizenship, 
(1862)  10  Op.  Atty.-Gen.  382;  Smith  r. 
Moodv,  (1866)  26  Ind.  299;  Walsh  v.  Lal- 
\uiAe,  (1873)  25  La.  Ann.  188;  State  v, 
Manuel,  (1838)  4  Dev.  &  B.  L.  (20  N.  Car.) 
20. 

Hdd  not  to  have  been  citizens,  in  Amy  v. 


4.  Reddenti  in  Vnorganized  Territories  and  Indian  Beservations.  —  This  clause 

is  a  limitation  upon  the  powers -of  the  states,  and  in  no  wise  affects  the  power 

of  Congress  over  the  unorganized  territories  and  Tndian  reservations. 

McFadden  r.  Blocker,  (1900)  3  Indian  Ter. 
227.  holding  that  an  Arkansas  statute  ex- 
tended over  the  Indian  Territory  hy  an  Act 
of  Congress  by  which,  as  to  mortgages  ex- 
ecuted by  nonresidents,  a  lien  could  only  be 
created  as  against  strangers  by  the  mort- 
gagee taking  poesession  of  the  mortgaged 
property,  was  held  to  be  valid. 


Residents  in  Indian  country.  —  A  statute 
providing  that  in  all  final  judgments  against 
any  person  residing  in  the  Indian  country 
west  of  the  state  or  contiguous  thereto,  a 
capias  may  be  issued  against  the  defendant, 
does  not  conflict  with  this  clause,  as  the 
Indian  country  west  of  the  state  is  not  one 
of  the  states  or  territories  of  the  Union.  Sut- 
ton r.  Hnys   (1850)   17  Ark.  462. 
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IV.  LEOiSLATioir  Affectiko  Pbiyileoes  and  Immuhities  —  1.  Constraction 
to  Give  Operation  to  Statute.  —  If  a  privilege  or  immunity  has  been  by  the  state 
conferred  upon  its  citizens,  and  not  in  terms  upon  the  citizens  of  other  states, 
such  privilege  and  immunity  is  not  for  that  reason  declared  void,  but  the  pro- 
tecting arm  of  the  Constitution  is  thrown  around  the  citizens  of  every  other 
state  Vho  thus  are  embraced  within  the  privilege  granted.  The  converse  of 
the  proposition  is  this,  that  when  a  state  has  sought  to  impose  a  burden  upon 
citizens  of  other  states  not  imposed  upon  citizens  of  its  own  state,  such  effort 
is  always  held  to 'be  void. 

Matter  of  Johnson,  (1903)  139  Cal.  538, 
wherein  the  court,  referring  to  the  case  of 
Blake  v.  McCIung,  (1898)  172  U.  S.  239, 
said :  "  Here,  then,  in  precise  terms,  and 
from  the  highest  court  of  our  land,  charged 
with  the  duty  of  construinor  our  governmental 
law,  it  is  declared  that  the  purpose  of  the 
constitutional  guaranty  is  to  confer  and  com- 
municate all  privileges  which  may  thus  be 
granted  by  a  state  to  its  own  citizens,  a  rule 
of  construction  obviously  radically  different 
from  that  which  would  strike  down  an  im- 
munity granted  by  a  state  to  its  own  citizens, 
because  in  terms  such  immunity  had  not  been 
conferred  upon  citizens  of  all  the  states.  It 
is  unnecessary  that  a  statute  should  so  ex- 
pressly provide.  The  Constitution  itself  be- 
comes a  part  of  the  law.  And  this,  in  giving 
operation  to  that  constitutional  provision,  is 
what  the  courts  have  always  done.  They 
have  never  stricken  down  the  immunity  and 
the  privilege  which  a  state  may  have  ac- 
corded to  its  own  citizens.  They  have  never 
annulled  the  exemption.  They  have  always 
construed  the  law  so  as  to  relieve  the  citizens 
of  other  states,  and  place  all  upon  equal 
footing.  Thus  in  Vermont,  where  a  statute 
exempted  certain  personal  property  of  resi- 
dents, but  did  not  so  exempt  the  like  property 


of  nonresidents^  the  tax  upon  the  latter,  not 
the  exemption  upon  the  former,  was  adjudged 
void,  so  that  nonresidents  should  enjoy  the 
equal  right  of  exemption.  (Sprague  r. 
Fletcher,  (1896)  69Vt.  69.)  And  in  Massachu- 
setts, where  the  state  law  required  every  cor- 
poration to  retain  and  pay  to  the,  state 
one-fifteenth  of  all  dividends  payable  to 
stockholders  residing  outside  the  state,  the 
Supreme  Ck)urt  of  Massachusetts  in  like  man- 
ner adjudged  the  burden  void,  and  extended 
the  exemption  to  all  citizens  of  sister  states. 
(Oliver  v.  Washington  Mills,  (1865)  11 
Allen  (Mass.)  268.)  And  by  the  Supreme 
Court  of  Alabama  the  section  of  the  statute 
imposing  a  tax  upon  slaves  belonging  to  resi- 
dents of  other  stales  higher  than  uiat  imposed 
upon  slaves  belonging  to  citizens  of  the  state 
was  adjudged  void  only  as  to  the  burden.  And 
for  further  instances  reference  may  be  made 
to  Wiley  r.  Parmer,  (1848)  14  Ala.  627; 
Fecheimer  r.  Louisville,  (1886)  84  Ky.  306; 
McGuire  v,  Parker,  (1880)  32  La.  Ann.  832; 
State  V,  Insurance  Com'rs,  (1896)  37  Fla. 
664;  Roby  V,  Smith,  (1891)  131  Ind.  342; 
Shirk  V.  La  Fayette,  (1892)  52  Fed.  Rep. 
857;  Black  v.  Seal,  6  Houst.  (Del.)  541; 
Davis  V,  Pierse,  7  Minn.  13. 


2.  State  Taxation  —  a.  Discriminating  Tax  on  Sales  by  Nonresidents.  — 
A  state  statute  prohibitiiig  persons  not  permanent  residents  from  selling, 
offering  for  sale,  or  exposing  for  sale  within  a  certain  district  of  the  state  any 
goods  whatever  other  than  agricultural  products  and  articles  manufactured  in 
the  state,  either  by  card,  sample,  or  other  specimen,  or  by  written  or  printed 
trade  list  or  printed  catalogue,  whether  such  persons  be  the  makers  or  manu- 
facturers or  not,  without  first  obtaining  a  license  so  to  do  on  payment  of  an 
amount  higher  than  that  required  of  resident  merchants,  imposes  a  discriminatr 
ing  tax  and  is  repugnant  to  this  clause. 


Ward  V.  Maryland,  (1870)  12  Wall.  (U. 
S.)  424,  reversing  (1869)  31  Md.  283.  See 
also  Union  Nat.  Bank  v.  Chicago.  (1871)  3 
Biss.  (U.  S.)  82,  24  Fed.  Cas.  No.  14,374. 
But  see  Sears  v.  Warren  County,  (1871)  36 
Ind.  267,  wherein  it  was  held  that  an  Indiana 
statute  which  requires  a  license  fee  to  be 
paid  by  traveling  merchants  and  peddlers  who 
are  not  residents  of  the  state  is  not  in  conflict 
with  this  clause.  And  to  the  same  effect  see 
Beall  V.  Stete,   (1836)   4  Blackf.   (Ind.)    107. 

If  a  state  legislature  framed  the  provisions 
of  a  statute  which  relate  to  merchants  and 


sample  merchants  with  the  intention  to  dis- 
criminate against  nonresidents  in  favor  of 
residents,  and  against  goods  in  other  states 
sold  by  sample,  in  favor  of  goods  held  within 
the  state  for  sale,  and  if  they  succeeded  in 
this  intention  by  legislation  having  that 
practical  effect,  such  provisions  are  null  and 
void.  Ex  p.  Thornton,  (1882)  12  Fed.  Rep. 
647. 

A  municipal  ordinance  designating  the 
license  fee  to  be  paid  by  distilleries  and 
breweries,  and  the  depots  or  agencies  in  the 
city   of   all    brewers    and   distillers    and   all 
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wholesale  dealers  in  malt  liquors,  in  provid- 
ing that  "  the  terms  of  this  ordinance,  how- 
ever, shall  not  apply  to  any  resident  engaged 
in  the  wholesale  business  of  bottling,  or 
bottling  and  vending  bottled  bqer,"  is  invalid 
for  discriminating  in  favor  of  residents  as 
against  nonresidents,  and  discriminating  in 
favor  of  residents  who  bottle  and  vend  bottled 
beer  as  against  residents  who  vend  beer  in 
barrels,  jugs,  or  otherwise.  Indianapolis  v. 
Bieler,  (1893)   138  Ind.  37. 

Must  appear  that  they  were  dealers  in  for- 
eign goods.  —  A  municipal  ordinance  impos- 
ing a  license  tax  "on  all  agents  or  dealers  in 
beer  or  ale  by  the  cask,  not  manufactured  in 
this  city  but  brought  here  for  sale,"  cannot 
be  held  to  be  obnoxious  to  this  clause  when  it 
is  not  alleged  that  the  persons  accused  of  its 
violation  were  dealers  in  foreign  beer  or  ale, 
or  even  in  beer  or  ale  manufactured  without 
the  state.  Downham  v,  Alexandria,  (1869) 
10  Wall.  (U.  S.)   175. 

Dmmmei's  and  canvasser's  licenses. —  A 
municipal  ordinance  levying  a  tax  on  "  every 
agency  of  a  brewery  of  another  state,  doing 
business  in  the  city,"  is  a  palpable  dis- 
crimination in  favor  of  domestic  breweries 
and  against  breweries  of  another  state,  and  is 
plainly  offensive  to  this  clause.  OuUman  v. 
Anidt,   (1899)    125  Ala.  581. 

A    municipal    ordinance    which    provides 
"that  any  person,  whose  principal  place  of 
business  is  not  in  this  city,  or  who  conducts 
his  principal  place  of  business  without  this 
city,  and  shall  sell  or  offer  to  sell  any  goods, 
wares,  or  merchandise,  by  sample  or  repre- 
sentation, in  this  city,  to  any  person  other 
than   persons   living  in  or  doing  a   license 
business  in  this  city,  must  first  obtain   an 
annual   license  therefor,  and   shall   pay  for 
such  license  $200,"  is  void  as  discriminating 
against    such    dealers    from    other    states. 
Fecheimer  f?.  Louisville,  (1886)   84  Ky.  307, 
in  which  case  the  court  said :  "  The  ordinance 
under  which  this  payment  was  exacted  ap- 
plies to  the  resident  of  the  state  as  well  as 
the  nonresident,  and  no  one  having  his  place 
of  business   outside   of   the   city    limits    is 
allowed  to  sell  by  sample  unless  he  pays  the 
license  imposed,  and  the  fact  that  its  provi- 
sions apply  to  the  resident  of  the  state  as 
well  as  the  nonresident^  does  not  add  to  the 
validity  of  the  act,  or  give  strength  to  the 
argument  in  support  of  it." 

A  Loiit«tana  statute  imposing  a  license  tax 
of  $25  per  month  upon  all  traveling  agents 
from  other  states  offering  any  species  of 
merchandise  for  sale  or  selling  the  same, 
but  exacting  no  license  or  tax  upon  the  same 
class  of  persons  who  are  citizens  of  the  state 
of  Tx)aisiana>  is  void.  McGuire  v.  Parker, 
(1880)  32  La.  Ann.  832. 

A  Vew  Hampshire  statute  which  enacts 
that  no  party  shall  sell,  or  act  as  the  agent  or 
receive  subscriptions  for  the  sale  of,  trees, 
thmbs,  or  vines,  not  grown  in  this  stnte, 
unless  he  shall  first  obtain  a  license  for  that 
purpose,  under  a  penalty  of  one  hundred  dol- 
lars for  each  offense,  with  the  proviso  thst 
any  citizen  of  this  state  may  sell  trees,  shrubs, 


and  vines  grown  one  year  or  more  in  lands 
or  nurseries  owned  by  him  in  this  state,  on 
which  taxes  have  been  paid,  without  procur- 
ing the  license  or  incurring  the  penalty,  does 
not  give  to  citizens  of  other  states  the  right 
to  sell  trees,  shrubs,  and  vines  grown  one 
year  or  more  in  lands  or  nurseries  owned  by 
them  in  this  state  on  which  taxes  have  been 
paid,  without  a  license,  and  they  are  not,  in 
this  respect,  given  the  privileges  and  im- 
munities of  citizens  of  this  state.  State  v, 
Lancaster,  (1884)  63  N,  H.  270. 

A  North  Carolina  statute  providing  that 
"  every  nonresident  who  shall  sell  any  spirit- 
uous or  malt  liquors,  goods,  wares,  or  mer- 
oharudise,  by  sample  or  otherwise,  whether 
delivered  or  to  be  delivered,  shall  pay  an 
annual  tax  of  fifty  dollars,  and  a  tax  of  like 
amount  as  is  payable  by  residents  on  their 
purchases  or  sales,  as  the  case  may  be,  of 
similar  articles,"  etc.,  is  repugnant  to  this 
clause.    Sinclair  v.  State,  ( 1873)  69  N.  Car.  47. 

Peddler's  license.  —  A  municipal  ordinance 
providing  "  that  every  person  who  peddles, 
hawks,  sells,  or  exhibits  for  sale,  any  goods, 
wares,  or  merchandise,  not  the  growth  or 
manufacture  of  Rush  coimty,  Indiana,  or 
shall  take  orders  for  any  such  goods,  wares, 
or  merchandise,  for  immediate  or  future  de- 
livery, about  the  streets,  alleys,  hotels,  business 
houses,  private  dwellings,  or  at  any  public 
or  private  place  in  said  city,  without  having 
paid  the  marshal  from  two  to  six  dollars  for 
each  day,  six  to  ten  dollars  for  each  week, 
and  ten  to  twenty  dollars  for  each  month,  at 
the  discretion  of  the  marsh al,  such  person 
may  desire  to  follow  such  business  within 
said  city,  and  receiving  a  permit  therefor 
from  the  mayor  of  said  city,  shall,  upon  con- 
viction thereof,  be  fined,  forfeit,  and  pay  to 
said  city  a  sum  not  exceeding  ten  dollars  for 
each  day  such  person  shall  continue  such 
business  without  receiving  a  permit  as  in 
this  section  set  forth/'  is  void  as  discrimi- 
nating against  citizens  of  other  states. 
Graffty  v.  Rushville,  (1886)  107  Ind.  502. 

A  municipal  ordinance  which  professes  to 
prohibit  all  persons  from  engaging  in  the 
business  of  peddling  or  selling  goods  from 
house  to  house,  by  sample  or  otherwise,  with- 
out a  borough  license,  and  fixes  the  price  of  a 
license  at  a  figure  that  makes  the  ordinance 
amount  to  prohibition,  with  a  proviso  which 
exempts  all  residents  of  the  borough  of  Sayre 
from  its  operation,  is  invalid.  Sayre  v.  Phil- 
lips, (1892)    148  Pa.  St.  489. 

A  municipal  ordinance  imposing  a  license 
tax  on  hawking,  peddling,  or  vending  any 
fish,  fruit,  or  vegetables  is  void  in  providing 
"that  all  farmers  vending  the  produce  of 
their  own  farms  shall,  on  appearing  before 
the  commissioner  of  markets  and  city  prop- 
erty, and  satisfying  him.,  under  oath  or 
aflirmation.  that  they  are  farmers  selling  the 
produce  of  their  own  farms  only,  be  entitled 
to  receive  a  license  without  charge  therefor, 
providing  they  are  residents  of  the  state 
of  Pennsylvania.  All  nonresidents  of  this 
st«ite  shall  be  liable  to  the  penalties  of  sec- 
tion 4."  Com.  V.  Simons,  (1894)  15  Pa.  Co. 
Ct.  561. 
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A  Kansas  statute  providing  that  it  shall 
be  a  misdemeanor  for  any  one  to  deal  as  a 
peddler  ^'ithout  procuring  and  paying  for  a 
license  from  the  county  clerk,  but  expressly  ex- 
empting from  its  operation  the  owner  of  goods 
peddling  them  in  the  county  in  which  he  is  a 
resident  taxpayer,  or  in  any  county  imme- 
diately adjoining  thereto,  attempts  to  im- 
pose a  tax  on  nonresidents  of  the  state  from 
which  certain  residents  of  the  state  are  ex- 
empted by  the  fact  of  such  residence,  which 
is  an  obvious  discrimination  in  favor  of  the 
residents  and  against  the  nonresidents,  and 
is  repugnant  to  this  clause.  In  re  Jarvis, 
(1903)   66  Kan.  329. 

A  Kentucky^  statute  (Gen.  Sat.,  ch.  84,  sec. 
1  y  provides  tliat  "  all  itinerant  persons  vend- 
ing goods,  wares,  and  merchandise  *  •  * 
shall  be  deemed  peddlers,"  and  the  second 
section  of  that  chapter  prescribed  a  penalty 
for  selling  by  such  persons  without  first  hav- 
ing obtained  license  therefor.  A  subsequent 
statute,  entitled  "  An  Act  to  amend  chapter  84 
of  the  General  Statutes,  title  'Peddlers,'" 
provides  "  that  chapter  84  of  the  General 
Statutes,  title  '  Peddlers,'  be,  and  the  same  is 
hereby,  so  amended  that  itinerant  persons 
who  are  citizens  of  this  state,  and  who  vend 
exclusively  goods,  wares,  and  merchandise 
which  are  the  growth,  product,  or  manufac- 
ture of  this  state,  shall  not  be  deemed  ped- 
dlers, nor  required  to'takp  out  license  under 
the  provisions  of  said  chapter.*'  The  statute 
is  void  as  a  discrimination  against  the  citi- 
zens of  other  states.  Rash  v.  Halloway, 
(1885)   82  Ky.  675. 

A  Michigan  statute  which  requires  a  license 
from  any  person  engaged  in  the  business  of 
hawking,  peddling,  or  pawnbrokerage  by 
going  about  from  door  to  door,  or  from  place 
to  place,  or  from  any  stand,  cart,  vehicle,  or 
in  any  other  manner  in  the  public  streets, 
but  providing  that  "  nothing  contained  in 
this  Act  shall  prevent  any  person  from  sell- 
ing any  meat  or  fish  in  townships  outside  of 
any  incorporated  city  or  village,  nor  any 
nurseryman  from  selling  his  stock  by  sample 
or  otherwise,  nor  any  person,  firm,  or  co'—nra- 
tion  engaged  in  the  sale  of  farm  machinery 
and  implements,  nor  any  manufacturer, 
farmer,  or  mechanic  residing  in  this  state 
from  selling  or  offering  for  sale  his  work  or 
production,  by  sample  or  otherwise,  without 
license,"  is  a  clear  discrimination  against 
nonresidents.  Rodgers  v.  Kent  Circuit 
Judge,   (1897)    115  Mich.  442. 

A  New  Hampshire  statute  providing  that 
a  peddler's  license  shall  be  granted  only  for 
that  county  in  which  the  applicant  holds  his 
residence  cannot  be  so  applied  as  to  dis* 
criminate  between  citizens  of  other  states. 
Bliss's  Petition,  (1884)  63  N.  H.  135. 

A  New  Hampshire  statute  which  provides 
that  "  the  treasurer  of  the  state  may  grant 
such  license  [for  the  sale  of  lightning  rods] 
for  the  term  of  one  year,  upon  receiving  from 
any  applicant  the  sum  of  five  hundred  dol- 
lars, and  from"  any  applicant  who  has  for 
the  five  years  last  past  been  a  citizen  of  this 
state  the'  sum  of  one  hundred  dollars,"  is  in- 


valid, as  the  citiseoB  of  other  states  are  not 
given  the  privileges  and  immunities  of  citi- 
zens of  that  sUte.  State  v,  Wiggin,  (1888) 
64  N.  H.  508. 

A  Vermont  statute  which  provides  that  no 
person  shall  be  licensed  as  a  peddler  who  has 
not  resided  in  the  state  one  year  next  preced- 
ing the  application  for  a  license  is  void  as  a 
discrimination  against  citizens  of  other  states. 
In  re  Watson,  (1882)  15  Fed.  Rep.  511. 

A  Virginia  statute  provides:  ''That  any 
person  who  shall  carry  from  place  to  place 
any  goods,  wares,  or  merchandise,  and  offer  to 
sell  or  barter  the  same,  or  actually  sell  or 
barter  the  same,  in  transitu  or  otherwise, 
shall  be  deemed  to  be  a  peddler,  and  any  per- 
son licensed  as  a  peadler  may  self  any 
personal  property  a  merchant  may  sell,  or  he 
may  exchange  the  same  for  other  articles. 
*  *  *  Any  peddler  who  shall  peddle  for 
sale,  or  sell  or  barter,  without  a  license,  shall 
pay  a  fine  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars  for  each 
offense..  •  *  *  This  section  shall  be  con- 
strued to  include  persons  engaged  in  peddling 
lightning  rods:  provided,  however,  tnat  any 
manuf  a^urer  who  has  been  assessed  and  paid 
upon  the  capital  onployed  by  him,  under 
Schedule  '  C '  of  this  Act,  shall  not  be  re- 
quired to  take  out  the  license  named  in  this 
section  for  the  privilege  of  selling  articles 
actually  manufactured  by  him:  provided, 
also,  that  all  persons  who  do  not  keep  a 
regular  place  of  business  (whether  it  be  in 
a  house,  ofr  vacant  lot,  or  elsewhere),  opoi  at 
all  times  in  regular  business  hours,  and  at 
the  same  place,  who  shall  offer  for  sale  goods, 
wares,  and  merchandise,  shall  be  deemed  ped- 
dlers under  the  provisions  of  this  Act." 
Under  the  statute,  a  citizen  of  Virginia  can 
hawk  or  i)eddle  articles  manufacture  by  him 
without  incurring  the  penalties,  and  the 
statute  is  void  as  depriving  the  citizen  of 
another  state  of  the  privileges  and  immuni- 
ties possessed  by  the  citizens  of  the  state  of 
Virginia.    Com.  v.  Myer,  (1896)  92  Va.  813. 


Tax  on  sales  made  by  auctioneers.  —  A  pro- 
vision in  the  charter  of  a  town  that  the  board 
of  trustees  thereof  "  shall  have  the  power  and 
authority  to  tax  all  auctioneers,  in  a  sum  not 
exceeding  five  per  cent,  for  all  goods,  wares, 
merchandise,  and  articles  sold  to  bidders 
within  said  town,  except  property  sold  by 
citizens  of  the  town  or  county,  and  who  are 
bona  fide  owners  thereof,  etc.,  and  shall  have 
a  lien  on  the  articles  sold  or  to  be  sold  for 
such  tax  until  the  same  is  paid,  or  the  per- 
son selling  the  same  takes  out  license  for 
that  purpose,"  contains  inequality  of  privi- 
leges and  immunities  forbidden  by  this  clause. 
Daniel  v.  Richmond,  (1880)  78  Ky.  542.  See 
also  McGraw  v,  Marion,  (1896)   98  Ky.  675. 

Bill-posting  ordinance.  — A  municipal  ordi- 
nance requiring  bill  posters  to  take  out  a 
license  before  distributing  or  posting  bills  or 
printed  matter,  was  held  to  interfere  with  or 
abridge  the  rights  of  a  manufacturer  in 
another  state,  and  therefore  was  in  conflict 
with  this  clause.  Angove  t?.  State,  (1899)  9 
Ohio  Dec.  829. 
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h,  Dnifobm  Tax  on  Sales  by  Residents  and  Nonresidents.  —  A 
uniform  tax  imposed  by  a  municipal  corporation  on  all  sales  made  in  it, 
whether  they  be  made  by  a  citizen  of  the  state  or  a  citizen  of  some  other  state, 
and  whether  the  goods  sold  are  the  produce  of  the  state  within  which  the 
municipal  drdinance  was  passed  or  of  some  other  state,  is  valid. 

Woodruff  r.  Parham,  (1868)  8  Wall.  (U. 
S.)  123,  affirming  (1867)  41  Ala.  334. 

"A  state  has  not  the  right  to  pass  a  law 
imposing  a  tax  directly  upon  the  products  of 
other  states  brought  within  its  limits,  nor 
can  it  impose  a  license  upon  dealers  in  such 
products  which  is  not  required  of  dealers  in 
the  same  kind  of  products  of  domestic  pro- 
duction or  manufacture.  *  *  *  But  a 
state  has  the  power  to  require  licenses  for 
the  various  pursuits  and  occupations  carried 
on  and  conducted  within  her  limits,  and  to 
fix  the  amount  thereof,  as  she  may  choose, 
provided  the  rights  aboYe  mentioned  are  not 
mfringed."    In  re  Sydow,  (1894)  4  Ariz.  210. 

Coal  brousht  from  another  state  for  sale 
can  legally  be  taxed  by  the  state  into  which 
it  is  brought,  and  the  tax  thus  levied  upon 
it  is  not  obnoxious  to  this  clause.  Brown  v. 
Houston,   (1881)   33  La.  Ann.  843. 

Sale  of  fertilizers.  —  A  I^orth  Carolina 
statute  providing  that  no  commercial  fertiliz- 
ers shall  be  sold  or  offered  for  sale  until  the 
manufacturer  or  importer  obtains  a  license 
from  the  treasurer  of  the  state,  for  which 
shall  be  paid  a  privilege  tax  of  $500  per 
annum  for  each  separate  brand,  .is  not  within 
the  inhibitions  of  this  clause.  No  privi- 
lege with  regard  to  commercial  fertilizers 
seems  given  by  the  Act  to  any  citizen  of 
North  Carolina  which  is  denied  to  a  non- 
resid^it,  and,  unless  this  be  attempted,  it 
can  hardly  be  said  that  it  is  deprived  of  any 
pririlege  or  immunity  which  it  is  entitled 
to  under  the  Constitution.  American  Fer- 
tilizing Co.  r.  Board  of  Agriculture,  (1890) 
43  Fed.  Rep.  609. 

Sale  of  sewing  machines.  —  A  Georgia  stat- 
ute imposing  as  a  tax  "  upon  every  sewing- 
machine  company  selling  or  dealing  in  sew- 
ing machines  in  this  state,  and  u])on  all 
wholesale  'dealers  in  sewing  machines,  sell- 
ing sewing  machines  manufactured  by  compa- 
nies that  have  not  paid  the  tax  herein 
required,  $200  for  each  fiscal  year  or  frac- 
tional part  thereof,  to  be  paid  to  the  comp- 
troller general  at  the  time  of  commence- 
ment of  the  business,  and,  in  addition  to 
the  above  amount,  said  companies  or  whole- 
sale dealers  shall  furnish .  the  comptroller 
general  a  list  of  all  agents  authorized  to  sell 
machines,  and  shall  pay  to  said  comptroller 
general  the  sum   of   $iO   for   each   of   their 

agents  in  each  country,  for  each  year  or  frac- 
tional part  thereof,"  is  not  in  conflict  with 

this  clause.     The    language   of   the   Act   is 

certainly  broad   enough  to  cover  all  sewing 

machine  companies,  whether  the  comipany  be 

of  this  state  or  of  another  state.     The  fact 

that  no  sewing  machines  are  manufactured 

in  the  state  cannot  change  the  matter  if  the 

Ungnage  of  the  tax  act  embraces  such  com- 


panies as  are  now,  or  may  hereafter  during 
the  operation  of  the  law  be,  engaged  in  such 
manufacture  in  the  state.  Singer  Mfg.  Ca  v. 
Wright,   (1887)   33  Fed.  Rep.  123. 

Tax  on  goods  consigned  for  sale.  —  A  Cali- 
fomia  statute  providing,  1st,  that  all  goods, 
wares,  etc.,  brought  into  the  state  from 
any  other  state  or  foreign  country,  to  be 
sold  in  this  state,  owned  by  any  person  not 
domiciled  in  the  state,  shall  be  declared  con- 
signed goods;  and,  2d,  that  every  person 
selling  such  consigned  goods  shall  be 
taxed  sixty  cents  on  every  $100  worth  of 
goods  so  sold,  such  tax  to  be  paid  by  the  per- 
son selling  such  goods,  he  having  a  lien  on  the 
owner  for  the  same,  does  not  violate  this 
clause.  No  tax  is  levied  on  the  foreign 
owner  of  oonugned  goods  in  the  hands  of  the 
consignee,  but  only  upon  the  sale,  while  all 
other  consigned  goods  are  taxed  by  the  sys- 
tem of  licenses,  as  part  of  the  general  prop- 
erty of  the  state.    People  v.  Coleman,  (1854) 

4  Cal.  56. 

Drummer's  license.  —  A  Montana  statute 
providing  that  "  every  commercial  traveler, 
agent,  drummer,  or  other  person,  selling,  or 
offering  to  sell,  any  goods,  wares,  or  merchan- 
dise of  any  kind,  to  be  delivered  at  some 
future  time,  or  carrying  samples  and  selling 
or  offering  to  sell  goods,  wares,  and  merchan- 
dise of  any  kind  similar  to  said  samples,  to 
be  delivered  at  some  future  time,  shall,  before 
carrying  on  such  business,  pay  a  license 
therefor,"  does  not  discriminate  between  per- 
sons who  are  citizens  of  the  territory  of  Alon- 
tana  and  citizens  of  other  states  or  terri- 
tories, and  is  not,  therefore,  in  conflict  with 
this  clause.    Territory  r.  Farns worth,  (1885) 

5  Mont.  311. 

A  Virginia  statute  requiring  a  license  to  be 
obtained  by  every  person  who  sells  by  sample 
card,  etc.,  who  is  not  a  resident  merchant, 
mechanic,  or  manufacturer,  docs  not  conflict 
with  this  clause.  In  light  of  the  provision 
that  "a  license  may  be  granted  to  any  citi- 
zen of  this  state;  to  any  person  entitled  to 
the  privileges  and  immunities  of  a  citizen 
thereof;  to  any  person  residing  in  the  state; 
to  any  firm  or  company  having  a  place  of 
business  in  the  state,  and  doing  business 
thereat;  to  any  corporation  created  by  this 
state,  or  any  of  the  United  States,"  etc.,  a 
citizen  of  any  of  the  United  States  has  the 
same  privilege  of  obtaining  a  license  under 
this  Act  that  a  citizen  of  this  state  has,  and 
is  liable  only  to  the  same  penalty  that  a  citi- 
zen of  the  state  is  liable  to  for  selling  or  offer- 
ing to  sell  by  sample  without  license.  Speer 
V,  Com.,  (1873)  23  Gratt.  (Va.)  939. 


Peddler's  license.  —  A  Pennsylvania  statute 
declaring  that  "  it  shall  not  be  lawful  for 
any  person,  or  persons,  to  hiiokster.  buy,  or 
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barter  for,  within  the  limits  of  the  counties 
of  Bedfoni,  Cumberland,  Franklin,  Fulton, 
and  York,  with  the  intent  to  sell  or  dispose 
of  to  any  person  or  persons,  outside  of  the 
said  counties,  respectively,  butter,  eggs,  dried 
fruit,  veal,  chickens,  turkeys,  geese,  ducks, 
or  other  poultry,  without  first  taking  out  an 
annual  license  from  the  treasurers  of  said 
counties  respectively,"  not  discriminating 
against  nonresidents,  is  valid.  Com.  r.  Shaf- 
fer, (1889)   128  Pa.  St.  575. 

Of  goods  other  than  the  growth  or  manu- 
facture  of  the  state.  —  An  ArizofMi  statute, 
providing  that  "  there  shall  be  collected  a 
quarter-yearly  license  tax  from  all  persons 
and  corporations  engaged  in  the  business, 
trade,  or  occupation  in  this  Act,  named  as 
follows:  Merchants.  Every  person,  firm,  or 
corporation,  who  may  deal  in  goods,  wares, 
and  merchandise,  except  in  agricultural  or 
horticultural  products  of  this  territory,  when 
vended  by  the  producer  thereof,  and  except 
when  sold  by  auctioneers  or  commission  mer- 
chants, under  license  or  permission  according 
to  law,  *  *  *  he  or  they  shall  pky  a 
*  *  *  license  tax,"  does  not  violate  this 
clause,  except  that  part  of  it  which  permits 
the  domestic   producer   of   agricultural   and 


horticultural  products  to  vend  them  without 
a  lionise.    In  re  Sydow,  (1894)  4  Ariz.  207. 

A  MaryUmd  statute  providing  that  **  no 
person  or  corporation,  other  than  the  grower, 
maker,  or  manufacturer,  shall  barter  or  sell, 
or  otherwise  dispose  of,  or  shall  oflfer  for  sale 
any  goods,  chattels,  wares,  or  merchandise 
within  this  state,  without  first  obtaining  a 
license  in  the  manner  herein  prescribed,"  was 
held  not  to  violate  this  clause,  as  it  does  not 
impose  a  discriminating  tax  upon '  nonresi- 
dents.    Corson  v.  State,   (1881)   57  Md.  264. 

A  North  Carolina  statute  imposing  a  tax 
on  merchants  and  dealers  of  one-tenth  of  one 
per  centum  of  their  purchases,  and  making  an 
exception  of  "farm  products  purchased  from 
the  producer,"  makes  no  discrimination  against 
products  brought  from  elsewhere.  It  is 
couched  in  general  terms,  and  exempts  pur< 
chases  of  farm  products  from  the  producer, 
wherever  raised,  from  being  taken  into  ac- 
ooimt  in  ascertaining  the  basis  upon  which 
the  amount  of  the  license  tax  is  graduated. 
This  is  neither  necessarily  nor  within  reason- 
able construction  a  discrimination  against 
farmers  in  other  states.  State  v.  Stevenson, 
(1891)   109  N.  Car.  730. 


c.  Taxation  of  Pbope»ty  of  Nonbesidknt.  —  The  personal  property  of 
a  nonresident,  in  a  state  where  he  is  not  domiciled,  may  be  taxed  in  such  latter 
state. 


Catlin  V,  Hull,  (1849)   21  Vt.  152. 

Tax  on  property  invested  in  business.  —  A 
New  York  statute  which  provides  that  all 
persons  doing  business  in  the  state  as  mer- 
chants, bankers,  or  otherwise,  and  not  resi- 


dents of  the  state,  shall  be  assessed  and  taxed 
on  all  sums,  invested  in  said  business,  the 
same  as  if  they  were  residents  of  the  state,  is 
not  a  violation  of  the  Constitution  of  the 
United  States.  Duer  r.  Small,  (1859)  4 
Blatchf.  (U.  S.)  263,  7  Fed.  Cas.  No.  4,116. 


atats  Legislation  in  Batpset  to  the  Taxation  of  Sharts  of  Stoek  in  a  local  corporation 
held  by  nonresidents,  by  which  the  nonresident  pays  a  certain  tax  direct  to  the 
state  and  the  resident  pays  the  local  tax,  is  not  in  conflict  with  this  clause, 
though  in  a  given  year  the  actual  workings  of  the  system  may  result  in  a  larger 
burden  on  the  nonresident 


Travellers*  Ins.  Co.  r.  Omnecticut,  (1902) 
185  U.  S.  371,  aMrming  State  v.  Traveler's 
Ins.  Co.,  ( 1900)  73  Conn.  255.  See  also  State 
r.  Traveler's  Ins.  Co.,   (1898)    70  Conn.  690. 

Nonresident  shareholders  of  national  banks 
are  entitled  to  the  same  exemptions  and  de- 
ductions, as  against  the  value  of  their  shares 
of  stock,  in  ascertaining  the  taxes  due  from 
them,  that  are  granted  to  resident  share- 
holders, and  if  the  latter  show  a  case  of  dis- 


crimination against  them  by  the  state  which 
entitles  them  to  relief  in  this  court,  nonresi' 
dent  shareholders  in  the  same  bank,  who  have 
taken  the  same  necessary  measures  to  pro- 
tect their  right  of  deduction,  will  be  entitled 
to  the  same  relief.  Mercantile  Nat.  Bank  r. 
Shields,  (1894)  59  Fed.  Rep.  952.  See  also 
infra.  Discrimination  in  Ta^patton  of  Person- 
alty —  On  shares  of  stock  held  by  nonresi- 
dents. 


DiicriminatioD  in  Taxation  of  Panonalty.  —  A  state  statute  the  effect  of  which  is 

to  exempt  from  taxation  all  the  personal  estate  of  a  resident  of  the  state,  except 

the  excess  in  value  of  such  estate  over  debts  owing  in  excess  of  nontaxable 

bonds,  stocks,  and  deposits,  and  to  tax  a  nonresident's  property  circumstanced 

the  same  except  that  the  owner  resides  out  of  the  state,  provides  an  immunity 

from  taxation  to  a  resident  that  it  denies  to  a  nonresident,  discriminates  in 
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favor  of  the  resident  and  againBt  nonresidents,  and  denies  to  citizens  of  other 
states  an  immunity  given  to  its  own  citizens. 


Sprague  v.  Fletcher,  (1S96)  69  Vt.  74. 

On  shares  of  stock  held  by  nonresidents. — 
A  Massachusetts  statute  providing  that  every 
eorporation  organized  under  a  charter  or  un- 
der general  statutes  should  reserve  from  each 
dividend  one-fifteentli  part  of  that  portion 
thereof  which  was  due  and  payable  to  its 
stockholders  residing  out  of  the  common- 
wealth, and  should  pay  the  same  as  a  tax  or 
excise  on  such  estate  or  commodity  to  the 
treasurer  of  the  commonwealth,  was  held  to 
be  an  unconstitutional  discrimination  against 
nonresidents.  Oliver  r.  Washington  Mills, 
(1865)  11  Allen  (Mass.)  281,  in  which  case 
the  court  said  that  the  prima  facie  discrimi- 
nation "  is  not  controlled  or  overcome  by  the 
suggestion  that  shareholders  residing  in  this 
state  are  subject  to  taxation  on  the  value  of 
their  shares  under  the  general  laws  regulat- 
ing the  assessment  of  taxes,  but  that  the 
shares  of  nonresident  shareholders  are  not 


liable  to  be  assessed  in  the  ordinary  mode. 
The  fact  is  so  certainly.  But  the  reason  is 
that  shares  in  corporations,  being  personal 
property,  follow  the  person,  and  are  taxable 
to  the  owner  in  the  state  where  he  has  his 
domicil.  It  cannot  be  assumed  that  they  are 
exempt  from  taxation,  or  that  they  are  not 
liable  to  it,  as  having  a  rate  of  assessment 
in  the  place  of  residence  of  the  owner,  as  the 
shares  of  resident  stockholders  are  subject  to 
it  here.  Besides,  we  can  see  no  mode  of 
working  out  an  equation  by  which  an  ex- 
cise of  the  nature  prescribed  by  the  statute 
can  be  shown  to  have  any  proportion  to  the 
tax  on  the  shares  belonging  to  citizens  of  this 
commonwealth." 

A  state  statute  taxing  the  slaves  of  non- 
residents higher  than  those  of  resident  citi- 
zens violates  this  clause,  and  is  void  for  the 
excess.    Wiley  v,  Parmer,  (1848)  14  Ala.  627. 


d,  Discbimination  as  to  Collaterax.  Inhs^bitancb  Taxes.  —  A  state 
statute  provides  that  "  after  the  passage  of  this  Act,  all  property  which  shall 
pass  by  will,  *  *  *  other  than  to  the  use  of  his  or  her  father,  mother, 
husband,  wife,  lawful  issue,  brother,  sister,  and  nieces  or  nephews,  when  a 
resident  of  this  state,  *  *  *  shall  be  and  is  subject  to  a  tax  of  five  dollars 
on  every  one  hundred  dollars  of  the  market  value  of  such  property,  *  *  * 
for  the  use  of  the  state;  *  *  *  provided,  that  an  estate  which  may  be 
valued  at  a  less  sum  than  five  hundred  dollars  shall  not  be  subject  to  such  duty 
or  tax."  It  was  held  that  the  clause  "  and  nieces  and  nephews  when  a  resident 
of  this  state,"  does  not  render  the  statute  void,  but  that,  by  force  of  this  clause 
of  the  Constitution,  the  immunity  of  the  statute  is  extended  to  all  citizens  of 
sister  states,  leaving,  as  liable  for  the  burden  of  the  tax,  the  property  of  all  other 
nephews  and  nieces,  aliens  and  citizens  of  the  United  States,  who  are  not 
citizens  of  any  particular  state. 

Matter  of  Johnson,  (1903)  139  Cal.  532,  overruling  Matter  of  Mahoney,  (1901)  133 
Cal.  180. 

e.  Methods  of  Assessing  and  Collecting  Taxes.  —  A  statute  which 
directs  one  maimer  to  be  pursued  for  the  ascertainment  of  the  value  of  taxable 
property  owned  by  residents,  and  another  manner  for  the  ascertainment  of 
the  value  of  such  property  when  owned  by  nonresidents,  does  not  amount  to 
a  discrimination  in  favor  of  the  resident  citizen. 


Redd  r.  St.  Francis  County,  (1856)  17  Ark. 
416. 

Methods  of  collecting  special  taxes.  — An 
Arkansas  statute,  authorizing  the  levy  of  spe- 
cial ditch  taxes,  does  not  discriminate  against 
nonresident    landowners    in    providing    that 


assessments  shall  he  charged  against  them  on 
the  tax  books  against  the  lands  and  collected 
as  other  taxes,  whereas  the  assessments 
against  resident  landowners  are  enforced  by 
proceedings  in  the  Circuit  Courts.  Cribbs  r. 
Benedict,  (1897)  64  Ark.  563. 


8.  Diicriminating  in  Favor  of  Besidents  of  the  Connty.  —  A  statute  containing 

a  general  prohibition  against  peddling  in  a  certain  county,  and  exempting  from 

the  operation  of  the  Act  those  who  sold  only  to  merchants  of  the  county  and 
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not  to  their  customers,  the  merchants  themselves,  and  all  the  citizens  of  the 
county  who  might  wish  to  peddle  the  products  of  their  own  growth  or  manu- 
facture, secured  to  residents  of  the  county  a  practical  monopoly  of  the  trade 
of  the  county  and  was  held  to  be  invaJid. 


Com.  i\  Snyder,   (1897)    182  Pa.  St.  630. 

A  Pennsylvania  statute  providing  that  "  no 
person  or  persons  shall  buy,  or  barter  for, 
within  the  limits  of  the  counties  of  Berks  and 
Franklin,  as  a  hawker  or  peddler,  any  butter, 
^%^,^i  dried  fruit,  veal,  or  other  article  of 
produce,  with  intent  to  send  the  same  for 
Bale  or  barter  to  any  other  market  out  of  the 
ftaid  counties,  without  first  obtaining  a  li- 
cense so  to  do,  and  paying  therefor"  to  the 
county  treasurer  the  sum  of  twenty  dollars, 


if  residing  outside  the  limits  of  said  counties, 
or  ten  dollars  if  residing  within  said  limits, 
does  not  violate  this  clause.  The  discrimina- 
tion is  not  against  citizens  of  other  states 
more  than  citizens  of  our  own  state,  nor 
against  foreign  ^markets  more  than  domestic 
markets;  it  is  directed,  not  against  citizens 
of  other  states,  but  against  nonresidents,  of 
the  county  of  Berks,  and  against  markets  out- 
side of  thai  county.  Rothermel  v.  Meyerle, 
(1890)  136  Pa.  St.  251. 


4.  Begulatlng  and  Prohibiting  Sale  of  Intoxicating  Liquors.  —  The  regulation 

of  the  sale  of  intoxicating  liquors  is  within  the  police  power  of  the  state,  and 

the  traffic  is  not  one  of  the  privileges  or  immunities  of  citizenship. 

rules  are  complied  with.    Gantini  o.  Tillman, 
(1893)  64  Fed.  Rep.  973. 


Danville  r.  Hatcher,  (1903)  101  Va.  527. 
See  also  Austin  r.  State,  (1847)  10  Mo.  691; 
State  r.  Hodgson,  (1893)   66  Vt.  134. 

Refusing  license  to  nonresidents.  —  An  In- 
diana  statute  withholding  a  license  from  all 
persons  except  male  inhabitants  of  the  state 
is  not  invalid  as  denying  to  citizens  of  other 
states  the  same  rights  as  are  enjoyed  by  the 
people  Of  Indiana,  as  the  state  possesses  the 
power  to  regulate  and  control  the  traffic  in  in- 
toxicating liquors.  Welsh  v.  State,  (1890) 
126  Ind.  76. 

A  Nebraska  statute  providing  that  no  li- 
cense can  be  issued  to  any  person  to  sell 
liquor  unless  he  be  a  resident  of  the  state, 
was  held  to  be  the  exercise  of  the  police 
power  of  the  state  and  not  for  the  purpose 
of  revenue  or  of  regulating  commerce,  and 
therefore  not  in  violation  of  this  clause. 
Mette  V.  McGuckin,    (1886)    18  Neb.   324. 

The  South  Carolina  Dispensary  Act,  pro- 
hibiting the  manufacture  and  sale  of  intoxi- 
cating liquors  as  a  beverage  within  the  state, 
except  as  therein  provided,  is  valid.  As  the 
manufacture  and  sale  can  be  entirely  pro- 
hibited, they  can  be  prohibited  unless  certain 


Prohibiting  sales  of  intoxicating  liquors  to 
Indians.  —  A  Calif omia  statute  providing 
that  every  person  "  who  sells  or  furnishes,  or 
causes  to  be  sold  or  furnished,  intoxicating 
liquors  to  any  Indian  is  guilty  of  a  felony," 
is  construed  to  apply  to  the  Indians  as  a 
race,  and  in  its  enforcement  all  inquiry  as 
to  the  habits  or  degree  of  civilization  attained 
by  the  individual  of  such  race  to  whom  the 
intoxicating  liquor  is  furnished,  or  as  to 
whether  he  is  or  is  not  a  citizen  of  the  United 
States  is  irrelevant;  and  it  does  not  deprive 
any  citizen  of  his  privileges  or  immunities. 
People  V,  Bray,   (1894)    106  Cal.  346. 

The  privilege  of  buying  whiskey  at  all 
times  and  in  all  places  is  not  one  of  the 
rights,  privileges,  or  immimities  of  citizen- 
ship within  the  meaning  of  the  Constitution, 
and  an  Act  of  Congress  prohibiting  the  sale 
of  liquors  to  Indian  allottees  or  patentees 
while  the  United  States  holds  the  title  to 
their  lands  in  trust  for  them,  is  constitu- 
tional and  valid.  Mulligan  v.  U.  S.,  (C.  C. 
A.  1903)    120  Fed.  Rep.  99. 


.  6  Keeping  Liqnors  in  Possession  for  Another.  —  A  state  statute  prohibiting 
any  person,  without  a  license  therefor,  from  keeping  in  his  possession  for 
another  spirituous  liquors  is  not  a  legitimate  exertion  of  the  police  power, 
and  is  an  abridgment  of  the  privileges  and  immunities  of  the  citizen  without 
any  legal  justification,  and  therefore  void. 

State  t'.  Oilman,   (1889)   33  W.  Va.  146. 

6.  Eeqniring  Bond  on  Sale  of  Foreign  Goods.  —  A  state  statute  providing 
that  it  shall  be  unlawful  for  any  person  to  sell  or  offer  for  sale  any  tree,  plant, 
shrub,  or  vine,  not  grown  in  that  state,  without  first  filing  with  the  secretary 
of  state  an  affidavit  setting  forth  his  name,  age,  occupation,  and  residence, 
and,  if  an  agent,  the  name,  occupation,  and  residence  of  his  principals,  and 
a  statement  as  to  where  the  nursery  stock  to  be  sold  is  grown,  together  with  a 
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bond  to  the  state  in  the  penal  sum  of  two  thousand  dollars,  conditioned  to  save 
harmless  any  citizen  of  the  state  who  shall  be  defrauded  by  any  false  or 
fraudulent  representations  as  to  the  place  where  such  stock  sold  by  such  person 
was  grown,  or  as  to  its  hardiness  for  climate,  is  invalid. 


In  re  Schechter,  (1894)  G3  Fed.  llep.  095, 
wherein  the  court  said :  '*  When  a  state 
undertakes  by  statutory  regulation  to  -  de- 
prive citizens  of  other  states  who  deal  in 
sound  articles  of  commerce  produced  in  other 
states,  ol  that  presumption  of  honesty  and 


innocence  of  wrong  which  it  indulges  in  favor 
of  the  dealers  in  its  own  products,  and  which 
the  law  raibes  in  favor  of  every  man,  it  very 
effectually  deprives  the  citizens  of  other 
states  of  the  most  valuable  privileges  and 
immunities   its  qj^'u  citizens  enjoy." 


7.  Begnlating  TTse  of  Common  Property  of  the  State  —  a.  In  General.  —  By 
this  provision  the  citizens  of  the  several  states  are  not  permitted  to  participate 
in  all  the'  rights  which  belong  exclusively  to  the  citizens  of  any  particular 
state,  merely  upon  the  ground  that  they  are  enjoyed  by  those  citizens.  And  in 
regulating  the  use  of  the  common  property  of  the  citizens  of  such  state,  the 
l^slature  is  not  bound  to  extend  to  the  citizens  of  all  the  other  states  the  same 
advantages  as  are  secured  to  its  own  citizens. 

Corfield  v.  Coryell,  (1823)  4  Wash.  (U.  S.)  371,  6  Fed.  Cas.  No.  3,230. 

6.  Fish  and  Game  Laws  —  ( 1 )  In  Oeneral.  —  A  state  statute  regulating 
the  manner  and  seasons  in  which  hunting  and  fishing  should  be  pursued  in 
that  state,  in  which  the  privileges  of  residents  of  that  state  are  distinguished 
from  those  of  nonresidents  in  that  the  latter  are  required  to  pay  a  license  fee 
of  ten  dollars,  which  fee  is  not  required  of  residents,  is  valid. 


In  re  Eberle,   (1899)   98  Fed.  Rep.  295. 

The  right  to  fish  in  the  interior  waters  of 
a  state  is  not  a  privilege  to  which  citizens  in 
the  several  states  are  entitled,  and  the  pro- 
viso in  a  Maine  statute  that  during  Febru- 
ary, March,  and  April,  citizens  of  the  state 
may  fish  for  and  take  land-locked  salmon, 
trout,  and  togue,  and  convey  the  same  to  their 
homes,  but  not  otherwise,  is  not  in  conflict 
with  this  clause.  State  v.  Tower,  (1892)  84 
Me.  444. 

Prohibiting  taking  of  fish  by  nonresident 
for  mannfactvre  of  oiL  —  A  Virginia  statute 
making  the  manufacture  of  oil  and  the  taking 
of  fish  for  that  purpose  by  nonresidents  in 
any  of  the  waters  of  the  state  unlawful,  is 
valid.  Chambers  v.  Church,  (1884)  14  R.  I. 
398,  the  court  saying:  **  The  provision  re- 
lating to  the  manufacture  of  fish  oil  and 
manure,  in  this  statute,  might,  if  it  stood 


alone,  come  within  the  doctrine  of  Ward  r. 
Maryland,  (1870)  12  Wall.  (U.  S.)  418.  as 
to  restrictions  upon  trade  and  business.  But 
it  does  not.  It  is  a  part  of  the  same  section 
which  forbids  the  taking  of  fish  for  the  pur- 
pose of  grinding  into  oil  or  manure,  and  is  in 
aid  of  the  latter  provision  to  prevent  its 
evasion.  It  only  forbids  the  grinaing  of  fish 
taken  in  the  waters  of  the  state.  The  object 
of  the  law  is  not  to  deprive  citizens  of  other 
states  of  the  right  to  do  business  in  Virginia, 
but  to  protect  the  fisheries  from  depletion." 

An  ordinance  ''prohibiting  all  persons  from 
digging  clams  on  Salisbury  Flats  to  sell,  ex- 
cept those  having  a  permit  from  the  select- 
men, the  permit  only  to  be  granted  to  the 
residents  of  the  town,"  is  not  invalid  for  giv- 
ing privileges  to  the  inhabitants  of  the  town 
which  are  not  given  to  citizens  of  other  states. 
Com.  V.  Hilton,   (1899)    174  Mass.  30. 


(3)  Oyster  Laws  —  (a)  Prohibiting  Planting  and  Taking  Oysters.  —  Citizens  of  one 
state  are  not  invested  by  this  clause  with  any  interest  in  the  common  property 
of  the  citizens  of  another  state,  and  a  state  can  prohibit  the  citizens  of  other 
states  from  planting  oysters  in  a  navigable  stream  in  that  state  when  its  own 
citizens  have  that  privilege. 


McCready   v.   Virginia.    (1876)    94   U.    S. 
ZM,  affirming  (1876)  27  Gratt.  (Va.)  985. 

A  .Veil?  Jersey  statute  und^r  which  a  vessel 
found  engaged   in  taking  oysters  in  a  river 


cove  by  means  of  dredges  was  seized,  con- 
demned, and  sold,  does  not  violate  this  clause. 
Corfield  v.  Coryell,  (1823)  4  Wiush.  (U.  S.) 
371,  6  Fed.  Cas.  No.  3,230.  See  also  Bennett 
t?.  Boggs,   (1830)    Baldw.    (U.  8.)    GO,  3  Fed. 
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Gas.  No.  1,319,  as  to  a  New  Jersey  statute 
regulatiog  fisheries. 

A  state  statute  prohibiting  citizens  of  other 
states  from  taking  oysters  in  the  navigable 
waters  of  the  state  of  Rhode  Island  is  valid. 
State  17.  Medbury,  (1855)  3  R.  I.  141. 

Reflnilating  leases  of  oyster  lands.  —  A  Vew 
Jersey  statute  which  denies  the  privilege  of 


taking  a  lease  of  the  state  lands  under  water 
to  persons  who  are  not  citizens  and  residents 
of  the  state,  except  those  who,  at  the  time  of 
the  passage  of  the  Act,  were  holding  and 
using  the  state's  lands  under  those  waters,  and 
had  oysters  planted  thereon,  under  a  usage, 
custom,  or  existing  law  of  the  state,  does 
not  violate  this  clause.  State  r.  Corson, 
(1901)  67  N.  J.  L.  185.  See  also  Haney  r. 
Compton,  (1873)  36  N.  J.  L.  509. 


(b)  ProhiUtiBg  Buying  |od  Selling  Oysteri  in  a  8Ute.  —  An  oyster  law  requiring  a 
lioense  to  buy  and  sell  oysters  is  invalid  so  far  as  it  forbids  the  granting  of  a 
license  to  any  person  who  has  not  been  a  resident  of  the  state  for  twelve 
consecutive  months  preceding  his  application  for  such  license. 

Booth  V,  Lloyd,  (1887)  33  Fed.  Rep.  597. 

c.  Pbohibiting  Nonebsidents  Grazing  Cattle.  —  A  state  statute  pro- 
viding that  "  it  shall  be  unlawful  for  a  person  or  persons,  not  residents  of  this 
state,  owning  in  part  or  in  whole  any  stock  whatever,  to  herd,  graze,  or  permit 
to  run  at  large  any  stock  whatever  in  any  county  or  counties  of  this  state; 
provided,  this  section  shall  not  be  so  construed  as  to  prevent  stock  buyers  from 
gathering  up  and  driving  such  stock  through  any  counties  of  this  state  to 
market^"  does  no  violation  to  this  clause.  The  state  has  the  right  to  protect  the 
lands  of  its  citizens  against  trespass  by  citizens  of  another  state. 

State  V.  Smith,  (1903)   71  Ark.  478. 

8.  Bight  to  Sue  —  a.  In  General.  —  The  intention  of  this  provision  was 
to  confer  on  the  citizens  of  the  several  states  a  general  citizenship  and  to  com- 
municate all  the  privil^es  and  immunities  which  the  citizens  of  the  same 
state  should  be  entitled  to  under  like  circumstances,  and  this  includes  the 
right  to  institute  actions. 


Colet?.  Cunningham,  (1890)  133  U.  S.  114. 
See  also  Ward  v.  Maryland,  (1870)  12  Wall. 
(U.  8.)  430;  Cofrode  r.  Gartner,  (1890)  79 
Mich.  342,  and  Mason  v.  West  Branch  Boom 
Co.,  (1858)  3  Wall.  Jr.  (C.  C.)  252,  16  Fed. 
Cas.  No.  9,232,  as  to  right  to  sue  a  citizen  of 
the  state  in  the  federal  courts. 

Suspending  privilege  of  prosecuting  and  de- 
fending actions.  —  A  Minnesota  statute  en- 


titled "An  Act  suspending  the  privilege  ot 
all  persons  aiding  the  rel^llion  against  ^he 
United  States,  of  prosecuting  and  defending 
actions  and  judicial  proc^dings  in  this 
state,"  was  held  to  be  invalid  as  applied  to 
those  who  were  citizens  of  other  states. 
Davis  V.  Pierse,  7  Minn.  13.  See  also  Jack- 
son V.  Butler,  8  Minn.  117;  McFarland  v, 
Butler,  8  Minn.  116;  Wiloox  v,  Davis,  7  Minn. 
23. 


b.  Right  to  Enforce  a  Liability.  —  A  bill  enacting  that  "  all    *    *    * 

conveyances,  mortgages,  etc.,  which  either  in  whole  or  in  part  shall  have  been  for 

or  on  account  of  spirituous  or  intoxicating  liquors,  shall  be  utterly  null  and  void 

against  all  persons  and  in  all  cases,"  and  "  no  action  of  any  kind  shall  be 

maintained  in  any  court  in  this  state  either  in  whole  or  in  part  for  intoxicating 

or  spirituous  liquors  sold  in  any  other  state  or  country  whatever,"  if  passed, 

would  be  invalid,  as  a  refusal  to  pay  a  debt  is  an  injury  to  the  property  of  the 

creditor,  ajid  when  the  right  to  remedy  for  such  injury  is  secured  to  the 

citizens  of  the  state  by  the  state  constitution,  the  United  States  Constitution 

gives  the  same  privilege  to  the  citizens  of  the  different  states. 
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Opinlcm  of  Justiees,  (1852)  25  N.  H.  537. 

Sight  of  peisonal  representatives  to  enforce 
liability.  —  A  statute  which  provides  that 
**if  the  life  of  any  person  not  in  the  employ- 
fuent  of  a  railroad  company  shall  be  lost  iu 
this  commonwealth  by  reason  of  the  negli- 
gence or  carelessness  of  the  proprietor  or  pro- 
prietors of  any  railroads,  or  by  the  unfitness 
or  negligence  or  carelessness  of  their  sei'^auts 


or  agents,  the  personal  representative  of  the 
person  whose  life  is  so  lost  may  institute  suit 
and  recover  damages  in  the  same  manner  that 
the  person  himself  might  have  done  for  any 
injury  where  death  did  not  ensue/'  should  be 
construed  as  confirming  the  right  on  the  rem- 
edy tiierein  given  to  personal  representatives 
appointed  by  the  courts  of  that  state.  Mar- 
vin V,  Maysville  St.  R.,  etc,  Co.,  (1892)  49 
Fed.  Rep.  436. 


c.  Eight  of  Nonbesident  to  Sub  Nonbbsident — (1)  In  OeneraL  — 
A  resident  of  another  state  has  the  same  right  to  bring  an  action  in  the  courts 
of  a  state  upon  a  cause  of  action  arising  in  another  state,  and  against  a  citizen 
of  another  state,  that  a  citizen  of  the  state  has. 


Eingartner  r.  Illinois  Steel  Ck).,  (1896)  94 
Wig.  78.  See  also  Barrell  v.  Benjamin, 
(1819)   15  Mass.  354. 

This  provision  gives  a  citizen  of  a  state  the 
right  to  maintain  an  action  to  recover  a  legal 
demand  or  equitable  right  against  a  person 
found  in  a  state  of  which  he  is  not  a  citizen. 
Steed  r.  Harvey,  (1898)  18  Utah  372, 
wherein  the  court  said :  ''  This  is  a  general 
description  of  the  rights  guaranteed  by  the 
Constitution  of  the  United  States  to  the  citi- 
zens of  each  state  in  the  several  states,  under 
their  laws  respectively,  without  enumerating 
them.  Undoubtedly  a  citizen  of  a  state  may 
acquire  and  claim  rights  under  the  laws  of 
another  state  without  going  into  it.  He 
may  enter  into  contracts  to  be  executed  in 
Another  state,  and  may  acquire  and  own 
property,  personal  and  real,  situated  therein 
by  purchase,  bequest,  or  inheritance;  and 
he  may  engage  in  lawful  commerce,  trade, 
and  business  therein,  and  such  property  is  ex- 
empt from  any  higher  taxes  than  are  imposed 
by  the  state  on  its  own  citizens,  and  he  has 


a  right  to  employ  the  remedies  the  laws  of 
such  state  provide  for  the  enforcement  of  his 
contracts,  the  redress  of  wrongs,  and  the  pro- 
tection of  his  rights;  he  is  entitled  to  the 
same  protection  of  life,  liberty,  and  property 
the  laws  of  such  state  extend  to  its  own  citi- 
zens. The  privileges  and  immunities  of  a  citi- 
zen of  one  state  in  another  state  include  these 
rights  with  others.  There  are  privileges,  how- 
ever, which  states  give  only  to  their  own  citi- 
zens, rights  which  they  will  not  permit 
citizens  of  other  states  to  acquire  and  possess, 
such  as  the  elective  franchise,  the  right  to  sit 
upon  juries,  the  right  to  hold  public  office. 
These  rights  they  make  dependent  on  citi- 
zenship." 


Right  to  sue 
of  a  state  has  a 
any  kind  in  the 
this  includes  the 
ment  in  another 
that  state  of 
Neville,    (1873) 


out  attachment.  —  A  citizen 
right  to  institute  actions  of 
courts  of  another  state,  and 
right  to  sue  out  an  attach- 
state  on  the  property  within 
a  nonresident.  Morgan  v, 
74  Pa.  St.  57. 


(2)  Right  of  Nonresident  to  Sue  Foreign  Corporation.  —  A  state  statute 
under  which  a  resident  of  the  state,  or  a  domestic  corporation,  can  maintain 
an  action  against  a  foreign  corporation  for  any  cause,  no  matter  where  it  arose, 
but  an  action  by  a  nonresident  plaintiff  against  a  foreign  corporation  can  be 
maintained  only  in  the  cases  specified,  and  in  no  case  for  a  cause  of  action 
which  arose  outside  of  the  state  limits,  does  not  conflict  with  this  clause. 


Robinson  v.  Oceanic  Steam  Nav.  Co., 
(1889)  112  N.  Y.  323,  affirming  (1888)  56 
N.  Y.  Super.  Ct.  108.  See  also  Anglo-Ameri- 
can Provision  Co.  v.  Davis  Provision  Co., 
(1902)  169  N.  Y.  506;  Duquesne  Club  v, 
PennBank.   (1885)  35  Hun  (N.  Y.)    390. 

A  South  Carolina  statute  provides  that 
"an  action  against  a  corporation  created  by 
OT  under  the  laws  of  any  other  state,  gov- 
ernment, or  country  may  be  brought  in  the 
Circuit  0)urt  ( 1 ) '  by  any  resident  of  this 
state,  for  any  cause  of  action;  (2)  by  a 
plaintiff  not  a  resident  of  tliis  state,  when 
the  canse  of  action  shall  have  arisen,  or  the 
wbject  of  the  action  shall  be  situ i ted, 
within  this  state."  The  sole  object  of  this 
proriiion  was  to  limit  the  cases  in  which  a 


nonresident  might  sue  a  foreign  corporation 
in  the  courts  of  the  state,  and  the  two 
classes  mentioned  in  the  second  subdivision 
of  the  section,  namely,  to  cases  in  which  the 
cause  of  action  has  arisen  in  the  state  or  to 
cases  in  which  the  subject  of  the  action  shall 
be  situated  within  the  state.  As  so  con- 
strued, the  statute  does  not  violate  this  clause. 
By  the  express  terms  of  this  clause  of  the 
Constitution  the  privileges  and  immunities 
secured  are  to  the  citizens  of  other  states, 
and  the  provisions  of  the  statute  under  con- 
sideration relate  only  to  residents —^  two 
different  and  distinct  things  —  and  hence 
there  is  no  conflict.  Central  R.,  etc.,  Co.  v, 
Georgia  Constr.,  etc.,  Co.,  (1889)  32  S.  Car. 
319. 
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d.  Attachment  Against  Nonbbsidentb —  (1)  In  Oenerai.  —  A  statute 
providing  for  the  issuance  of  an  attachment  against  a  nonresident  is  not  in 
conflict  with  this  clause. 


Pyrolusite  Manganese  Co.  v.  Ward,  (1884) 
73  Ga.  491.  See  also  Campbell  v,  Morris, 
(1797)  3  Har.  &  M.  (Md.)  635. 

A  New  York  statute  abolishing  imprison- 
ment for  debt  in  this  state,  provides  that 
no  person  shall  be  arrested  on  civil  process  in 
suits  brought  upo.  contracts  express  or  im- 
plied,  except  in  cases  where  the  defendant 
"  shall  not  have  been  a  resident  of  this  state 
for  at  least  one  month  previous  to  the  com- 
mencement of  a  suit  against  him."  The  privi- 
lege   from    arrest    does    not    depend '  upon 


citizenship  or  domicil,  any  further  than 
they  may  include  residence,  but  upon  resi- 
dence. The  idea  of  the  statute  was  to  limit 
the  privilege  to  debtors  living  permanently 
in  the  state  for  the  time  being,  which  it  was 
presumed  would  generally  bring  their  prop- 
erty within  the  reach  of  execution,  or  enable 
the  creditor  to  apply  any  other  coercive 
measure  in  the  collection  of  his  debt  which 
the  laws  have  provided,  and  as  so  construed 
it  is  valid.  Frost  v.  Brisbin,  (1837)  19  Wend. 
(N.  Y.)  11. 


(2)  Attachment  of  Property:  of  Nonresident.  —  A  state  statute  providing 
"  that  when  any  person,  who  shall  be  an  inhabitant  of  any  other  government, 
so  that  he  cannot  be  personally  served  with  process,  shall  be  indebted  to  any 
person,  resident  of  this  state,  and  hath  any  estate  within  the  same,  any  of  the 
judges  or  justices  may  grant  an  attachment  against  the  estate  of  such  foreign 
person ;  and  in  case  of  the  death  of  any  debtor  residing  without  the  limits  of 
this  state,  the  creditor,  resident  within  the  state,  shall  in  like  manner  be 
entitled  to  recover,  by  attachment,  against  the  executor  or  administrator  of  such 
nonresident,"  is  not  incompatible  with  this  clause. 

privileges  and  immunities  of  citizens  of  the 
state,  within  the  meaning  of  this  clause. 
Manley  v.  Mayer,  (1904)  68  Kan.  377.  See 
also  Manley  v.  Osborne,  (Kan.  1904)  76  Pac. 
Rep.  1130. 


Kincaid  r.  Francis,  (1812)  Cooke  (Tenn.) 
50,  wherein  the  court  said:  "The  object  of 
the  Constitution  was  to  secure  to  the  citi- 
zens of  every  state  an  equal  administration 
of  justice  as  it  regarded  their  essential  rights, 
either  of  property  or  person,  by  the  courts  of 
every  state,  and  was  not  at  all  intended  to 
interfere  with  the  mode  of  prosecuting  those 
rights.  This  seems  to  have  been  the  under- 
standing of  several  states,  as  some  of  them 
have  passed  such  discriminating  laWs;  for 
inaiancc,  in  Kentucky,  a  nonresident  is  com- 
pelled to  give  security  for  costs  before  he 
can  commence  a  suit  ol  any  description, 
whereas  the  citizens  of  the  state  are  unaer  no 
such  necessity." 

Attachment  against  nonresident  executor. 
—  A  Kansas  statute  authorizing  the  enforce- 
ment of  a  contract  obligation  of  a  nonresi- 
dent who  died  owning  real  estate  in  Kansas, 
by  attachment  and  sale  of  such  real  estate  in 
an  action  brought  against  the  nonresident 
executor,  does  not  deny  to  nonresidents  the 


Without  undertaking.  —  A  Nebraska  stat- 
use  providing  that  "where  the  ground  of 
attachment  is  that  the  defendant  is  aiforeign 
corporation,  or  a  nonresident  of  the  state, 
the  order  of  attachment  may  be  issued  with- 
out an  undertaking.  In  all  other  cases, the 
order  of  attachment  shall  not  be  issued  by  the 
clerk  until  there  has  been  executed  in  his 
office,  by  one  or  more  sufficient  sureties  of  the 
plaintiff,  to  be  approved  by  the  clerk,  an 
undertaking  not  exceeding  double  the  amount 
of  the  plaintiff's  claim,  to  the  effect  that  the 
plaintiff  shall  pay  the  defendant  all  dam- 
ages which  he  may  sustain  by  the  attachment 
if  the  order  be  wrongfully  obtained,"  is  not 
in  conflict  with  this  clause.  Marsh  v.  Steele, 
(1879)  9  Neb.  100.  See  also  Olmstead  v. 
Rivers,   (1879)   9  Neb.  234. 


9.  Service  of  Process.  —  A  statute  provided  that  "  in  actions  against  an  indi- 
vidual residing  in  another  state,  or  a  partnership,  association,  or  joint  stock 
company,  the  members  of  which  reside  in  another  state,  engaged  in  business 
in  this  state,  tlie  summons  may  be  served  on  the  manager  or  agent  of  or 
person  in  charge  of  such  business  in  this  state  in  the  county  where  the  business 
is  carried  on,  or  in  the  county  where  the  cause  of  action  occurred."  A  judgment 
in  personam  obtained  against  a  nonresident  on  a  service  made  on  an  agent 
imder  the  statute  violates  the  rights  of  the  defendant  by  depriving  him  of  an 

immunity  or  exemption  allowed  to  citizens  of  the  state,  as  the  citizens  of 
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that  state  have  entire  immunity  from  being  subjected  to  personal  judgments 
for  money  upon  such  a  service  of  process  in  actions  at  law. 


Moredock  v.  Kirl^,   (1902)    118  Fed.  Rep. 
182. 


on  agent  of  nonresident.  —  A  Delo- 
ware  statute  providing  "that  whenever  suit 
shall  be  brought  against  any  person  or  per- 
sons not  residing  in  this  state,  but  doing 
business  therein  either  by  a  branch  estab- 
lishment or  a^ncy,  it  shall  be  sufficient 
service  of  a  writ  of  summons  to  leave  a  copy 
thereof  with  any  agent,  or  at  the  usual  place 
of  business  of  such  person  or  persons,  or  his 
or  her  or  their  agent  ten  days  before  the 
return  thereof,"  so  far  as  it  was  applicable 
to  the  case,  was  held  to  be  in  violation  of 
this  clause.  Caldwell  17.  Armour,  (1899)  1 
Penn.   (Del.)   545. 

By  publication  —  when  property  within  the 
statei  —  Statutes   providing  for   service    by 


publication  on  nonresidents^  those  whose  resi- 
dence is  unknown,  or  those  who  have  been 
absent  from  the  state,  or  who  conceal  them- 
selves so  that  service  cannot  be  had  upon 
them,  are  not  objectionable  as  depriving  non- 
residents of  privileges  and  immunities  of 
the  citizens  of  the  state.  It  is  beyond  the 
power  of  a  state  to  grant  the  same  privileges 
and  immunities  in  the  matter  of  service  of 
process  to  those  outside  of  its  jurisdiction  as 
it  can  to  these  within  its  limits;  its  powers 
are  limited  by  its  boundaries.  All  residents, 
or  those  found  within  its  limits,  are  to  be 
served  personally.  All  others  who  cannot 
be  so  reached  must  necessarily  be  served  by 
publication,  both  methods  being  regardless 
of  their  citizenship.  Morris  17.  Graham, 
(1892)  51  Fed.  Rep.  57,  which  was  an  action 
to  remove  a  cloud  on  title  to  land  lying  within 
the  state. 


10.  Seqniring  Seoniity  for  Costs.  —  A  statute  and  rule  of  court  requiring  a 
nonresident  plaintiff  to  enter  security  for  costs  of  the  action  does  not  conflict 
with  this  clause.  The  security  for  costs  is  required  of  a  party,  not  because 
he  is  a  citizen  of  another  state,  but  only  because  he  is  a  nonresident  of  the 
state.  The  requirement  would  apply  as  well  to  a  citizen  of  the  state,  who  was 
a  nonresident  at  the  time,  as  it  would  to  a  citizen  of  another  state  not  residing 
in  the  enacting  state;  and  so,  on  the  other  hand,  if  a  citizen  of  another  state  is 
residing  in  the  enacting  state  at  the  time,  he  could  no  more  be  required  to  enter 
secnrity  for  costs  than  a  citizen  of  the  latter  state  under  like  circumstances. 


Cununings  v.  Wingo,  (1889)  31  S.  Car. 
434.  See  also  Blake  v,  McOlung,  (1898)  172 
U.  S.  256;  Kilmer  v.  Qroome,  (1897)  19  Pa. 
Co.  Ct.  339. 

A  Maryland  statute  requiring  nonresident 
plaintiffs  to  give  security  for  costs  is  con- 
stitutional. Haney  17.  Marshall,  (1856)  9 
Md.  194,  in  which  case  the  court  said:  "  The 
^et  has  been  in  operation  for  more  than  half 
a  century,  during  all  which  time  it  has  been 
recognized  by  the  profession,  both  on  the 
bench  and  at  the  mir,  as  a  valid  law;   its 


constitutionality  never  before  having  been 
questioned;  and  at  this  late  day  we  are  not 
disposed  to  declare  it  a  nullity.  In  aid  of 
the  correctness  of  such  a  decision,  we  would 
refer  to  the  83d,  9l8t,  and  92d  rules  of  the 
Circuit  Court  of  the  United  States  for  the 
Maryland  District,  in  which  the  principle  of 
this  Act  is  adopted;  which  rules  were  made 
and  established  by  the  judges  of  that  court 
at  November  term,  1802."  See  also  Holt  v, 
Tennallytown,  etc.,  R.  Co.,  (1896)  81  Md. 
219. 


11.  Statute  of  limitations.  —  A  state  statute  of  limitation  which  provides 
that  when  the  defendant  is  out  of  the  state  the  statute  shall  not  run  against  the 
plaintiff  if  the  latter  resides  in  the  state,  but  shall  if  he  resides  out  of  the  state, 
is  not  repugnant  to  this  clause. 

Chemung  Canal  Bank  f7.  Lowery,  (1876)  93       in   another   state,   a   statute   of  limitations 
U.  S.  76.  does    not    violate    this    clause.     Higgins    v. 

As  applied  to  a  promissory  note  executed      ^^-^ham,  (1904)  143  Cal.  131. 


12.  Giving  Beiident  Creditors  Priority  —  ol  In  General.  —  A  state  statute, 
the  manifest  purpose  of  which  is  to  give  to  all  creditors  who  are  citizens  of  the 
state  priority  over  all  creditors  residing  out  of  that  state,  whether  the  latter 
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were  citizens  or  only  residents  of  some  other  state  or  country^  infringes  rights 
given  hy  this  provision. 


Blake  v.  McOlung,  (1898)  172  U.  S.  247. 
See  also  Blake  v,  McClung,  (1900)  176  U.  S. 
59.  But  see  Douglass  t?.  Stephens,  (1821) 
1  Del.  Ch.  467,  wherein  it  was  held  that  a 
Delaware  statute  giving  a  preference  to 
creditors  within  the  state  was  not  incom- 
patible with  this  clause.  "The  privileges 
designed  to  be  secured  cannot  be  construed 
to  be  any  right  which  a  creditor  has  to 
recover  a  debt  from  the  administrator  of 
a  deceased  person.  This  must  depend  on  the 
laws  of  each  state.  It  is  neither  a  right  nor 
a  privilege  which,  according  to  the  words  of 
the  section,  the  citizens  of  each  state  are 
entitled  to  in  the  several  states." 

A  Michigan  statute,  amending  the  general 
building  association  law,  provided  that  "  the 
secretary  of  state  may  at  any  time,  for 
reasonable  causes,  with  the  concurrence  of 
the  attorney-general,  revoke  the  authority  of 
any  foreign  corporation  to  do  business  in  this 
state;  and  in  such  event  the  attorney-gen- 
eral shall  take  proceedings  to  wind  up  the 
business  of  such  foreign  corporation  in  this 
state,  and  a  receiver  may  be  appointed  for 
the  assets  of  such  foreign  corporation  in  this 
state.  Stockholders  and  creditors  in  this 
state  of  such  foreign  corporation  shall  have 
a  first  lien  on  all  assets  in  this  state  of  such 
foreign  corporation,  and  the  business  in  this 
state  of   such  foreign  corporation   shall   be 


closed  by  such  receiver,  and  its  assets  con- 
verted into  money,  to  satisfy  the  claims  of 
such  stockholders  and  creditors."  In  its 
operation  against  the  other  shareholders  of 
such  an  association,  residents  and  citizens  of 
other  states  than  Michigan,  the  statute  is 
invalid.  Had  the  legislation  of  Michigan 
provided  that,  as  a  condition  of  the  defendant 
association's  doing  business  in  the  state  of 
Michigan,  it  should  deposit  a  fund  with  the 
state  treasurer  or  other  state  officer  to  be 
used  for  the  security  of  resident  stockhold- 
ers or  creditors  of  the  state  of  Michigan, 
such  a  provision  would  not  have  been  in 
violation  of  the  fourth  article  of  the  Federal 
Constitution.  Maynard  17.  Granite  State 
Proyident  Assoc.,  (C.  C.  A.  1899)  92  Fed. 
Rep.  435. 

Whether  an  Indiana  statute,  which  pro- 
vides :  "  and  the  citizens  of  this  state  shall 
have  a  lien  upon  all  the  personal  property  of 
said  corporations,  to  the  amount  of  $100,  for 
all  debts  originally  contracted  within  this 
state,  which,  after  said  lien  of  the  state, 
shall  take  precedence  of  all  other  debts,  de- 
mands, judgments  or  decrees,  liens  or  mort- 
gages against  such  corporations,"  is  invalid 
by  reason  of  repugnancy  to  this  clause, 
quceref  Brown  v.  Ohio  Valley  R.  CJo.,  (1897) 
79  Fed.  Rep.  176. 


b.  Requiring  Deposit  for  Security  of  Resident  Creditors.  —  As  a 
condition  precedent  to  the  right  to  transact  business  in  the  state  of  New  York, 
a  New  Hampshire  corporation,  by  the  laws  of  the  state  of  New  York,  was 
obliged  to  make  a  deposit  in  the  nature  of  a  fund  to  be  held  m  trust  for  the 
benefit  of  domestic  creditors  and  shareholders.  It  was  held  that  the  corporation 
making  the  deposit  must  be  deemed  to  have  consented  that,  in  case  of  insolvency, 
the  fund  be  distributed  aotjording  to  the  terms  of  the  statute,  and  that  the 
application  of  the  fund  to  the  benefit  of  domestic  creditors  and  shareholders 
did  not  infringe  upon  the  provision  of  the  Federal  Constitution  that  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in 
the  several  states. 

People  V.  Granite  State  Provident  Assoc.,      Granite   State  Provident  Assoc.,    (C.  C.   A. 
(1900)    161  N.  Y.  496,  affirming   (1899)    41       1899)   92  Fed.  Rep.  435,  noted  supra. 
N.  Y.  App.  Div.  257.     See  also  Maynard  v, 

13.  Bight  to  Hold  Property  as  Trustee.  —  A  statute  providing  that  "  it  shall 
be  unlawful  for  any  person,  association,  or  corporation  to  nominate  or  appoint 
any  person  a  trustee  in  any  deed,  mortgage,  or  other  instrument  in  writing, 
(except  wills)  for  any  purpose  whatever,  who  shall  not  be  at  the  time  a  bona 
fide  resident  of  the  state  of  Indiana ;  and  it  shall  be  unlawful  for  any  person 
who  is  not  a  bona  fide  resident  of  the  state  to  act  as  such  trustee,"  is  a  plain 
discrimination  against  the  residents  of  other  states,  and  is  void.  A  citizen  of 
the  United  States  cannot  be  denied  the  right  to  take  and  hold  absolutely  real 
or  personal  property  in  any  state  of  the  Union,  nor  can  he  be  denied  the  right 

178  Volume  IX. 


Art  !▼.,  MO.  i. 


CONSTITUTION. 


PriTilegM  and  ImmimitlM 


to  accept  the  conveyance  of  such  property  in  trust  for  his  sole  benefit^  or  for 
die  benefit  of  himself  and  others. 

Farmers'  L.  &  T.  Co.  r.  Chicago,  etc.,  R.  Co.,  (1886)  27  Fed.  .vep.  148.  See  also  Shirk 
V.  U   FayeUe,    (1892)    52   Fed.   Rep.    858;   Roby  v.  Smith,  (1891)  131  I nd.  344. 

14.  Aflugnee  for  Benefit  of  Creditors  to  Be  a  Besident.  —  A  state  statute 
providing  that  all  voluntary  assignments  for  the  benefit  of  creditors  shall  be 
void  unless  the  assignee  shall  be  a  resident  of  the  state  is  valid. 

Duryea  r.  Muse,  (1903)  117  Wis.  403.  See  also  Vanbuskirk  i;.  Hartford  F.  Ins.  Co., 
(1842)    14  Conn.  590. 

15.  Becording  Assignments  for  Benefit  of  Creditors. — A  state  statute  providing 
for  the  recording  in  that  state  of  assignments  for  the  benefit  of  creditors  made 
by  persons  residing  out  of  the  state  as  affording  protection  to  domestic  creditors 
alone  was  held  to  be  valid. 

Billiard  t?.  Enders,  (1900)    196  Pa.  St.  592. 

18.  Diaeriminating  Against  Individuals  Transacting  Insuraiioe.  —  A  state 
statute  which  prohibits  the  writing  of  insurance  by  an  individual  acting  as  agent 
for  a  number  of  citizens  of  another  state,  not  a  partnership  and  not  incorporated, 
who  have  not  complied  with  the  requirements  of  the  statute,  when  the  citizens 
of  the  state  may,  with  restrictions,  enter  into  contracts  of  insurance,  abridges 
the  privilege  freely  allowed  to  its  own  citizens. 


Barnes  r.  People,  (1897)  168  III.  426.  The 
court  said :  "  If,  as  contended,  the  provision 
is  intended  as  a  police  regulation  for  the  pro- 
tection of  the  citizens  of  this  state  from  irre- 
sponsihle  underwriters  acting  individually 
and  without  incorporation  or  organization 
under  any  law,  the  same  necessity  applies  in 
the  case  of  the  irresponsible  and  conscience- 
less underwriter  who  is  a  citizen  of  this  state. 
If  the  business  of  insurance,  on  account  of  its 
importance  and  nature,  is  a  proper  subject 
for  the  exercise  of  the  police  power,  such 
power  must  extend  to  and  operate  upon  the 
citizens  of  this  state  and  other  states  equally. 
A  discrimination  directed  only  against  under- 
writers residing  without  the  state  is  invalid." 


A  Florida  statute  requires  that  before  any 
company,  association,  firm,  or  individual  not 
of  the  state  shall  transact  any  business  of 
insurance  in  the  state,  it  or  he  shall  be  pos- 
sessed of  at  least  one  hundred  and  fifty  thou- 
sand dollars  in  value  invested  in  United 
States  or  state  bonds,  or  other  tangible  in- 
terest-bearing stock  issued  in  the  United 
States  *at  their  market  value,  without  mak- 
ing such  requirement  as  to  unincorporated 
associations,  firms,  or  individuals  of  the  state, 
and  to  this  extent  the  Act  is  discriminative  as 
to  citizens  of  other  states  and  of  no  effect. 
State  17.  Insurance  Com'rs,  (1896)  37  Fla. 
564. 


17.  Bight  of  Dower.  —  The  right  of  dower  in  lands  within  a  state,  while  it 
remains  inchoate  —  a  mere  expectancy  —  and  until  it  becomes  consummated 
by  the  husband's  death,  is  under  the  absolute  control  of  the  state  legislature, 
subject  to  the  limitation  that  there  can  be  no  distinction  "  between  resident 
aliens  and  citizens ;  "  but  this  does  not  prevent  discrimination  against  those 
who  are  neither  citizens  nor  residents,  and  such  discrimination  is  not  in  conflict 
with  this  cdause. 

BenneU  r.  Harms,  (1881)  51  Wis.  260. 

Comreyance  of  dower.  —  A  K€M%as  statute 
respecting  the  setting  apart  of  dower,  which 
provides  "  that  the  wife  shall  not  be  en- 
titled to  any  interest,  under  the  provisions  of 
this  section,  in  any  land  to  which  the  hus- 
band has  made  a  conveyance  when  the  wife, 
at  the  time  of  the  oonvignance,  is  not  or  nerer 
has  been  a  resident  of  this  state,"  doee  not 
violate  this  clause*    Buffington  v.  Grosvenor, 


(1891)  46  Kan.  732,  in  which  case  the  court 
said :  "  It  is  competent  for  the  legislature 
of  each  state  to  declare  the  mode  and  manner 
by  which  real  property  situate  within  the 
state  may  be  transferred  by  the  husband  or 
by  the  husband  and  wife,  or  by  a  judgment 
and  process  of  court,  so  as  to  divest  the  hus- 
band or  husband  and  wife  of  all  estate  or 
interest  therein,  and  also  to  provide  for  the 
distribution  of  and  the  right  of  succession  to 
the  estate  of  deceased  persons." 
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18.  CommTinal  Bights  of  Property  in  Louisiana  —  The  laws  of  Louisiana 
provide  that  a  contract  of  marriage  made  in  that  state,  or  the  residence  of 
persons  there  in  the  relation  created  by  marriage,  shall  give  rise  to  certain 
communal  rights  on  the  part  of  each  in  property  acquired  in  that  state  during 
the  marriage.  A  further  law,  leaving  the  rights  of  nonresident  married  persons 
in  respect  to  property  in  Louisiana  to  be  governed  by  the  laws  of  their  domicile, 
does  not  deprive  a  wife  of  her  rights  as  a  citizen,  in  property  acquired  by  the 
husband  during  marriage  in  Louisiana. 

Conner  t?.  Elliott,   (1866)    18  How.   (U.  S.)  693. 

19.  Begnlating  Practice  of  Medicine.  —  A  statute  provides  for  the  issue  of 
license  to  practice  medicine,  etc.,  to  three  classes  of  applicants,  and  the  proof 
of  qualification  to  be  produced  by  each  class,  as  follows:  (1)  the  affidavit  of 
the  applicant,  stating  that  he  or  she  has  regularly  graduated  in  some  reputable 
medical  college,  and  the  exhibition  to  the  proper  clerk  of  his  or  her  diploma ; 
(2)  the  affidavits  of  the  applicant  and  of  two  reputable  freeholders  or  house- 
holders bf  the  county,  stating  that  such  applicant  had  resided  and  practiced 
medicine,  etc.,  in  the  state  continuously  for  ten  years  immediately  prior  to  the 
taking  eflfect  of  such  act;  (3)  the  affidavits  of  the  applicant  and  two  reputable 
freeholders  or  householders  of  the  county,  stating  that  he  or  she  had  resided 
and  practiced  medicine,  etc.,  in  the  state,  continuously  for  three  years  im- 
mediately prior  to  the  taking  eflfect  of  such  act,  and  that  he  or  she  had,  prior 
to  that  date,  attended  one  full  course  of  lectures  in  some  reputable  medical 
college.  The  statute  is  not  invalid  as  granting  special  privileges  to  the  citizens 
of  the  state  not  given  to  citizens  of  other  states. 

board  of  examiners  that  he  is  a  graduate  of  a 
medical  institution  in  good  standing;  or  if  he 
is  not  a  graduate,  that  he  has  been  found, 
upon  examination  by  the  board,  to  be  quali- 
fied to  practice  medicine  or  surgery;  or  that 
he  was  a  practitioner  ol  medicine  or  surgery, 
and  was  so  engaged  at  the  passage  of  the 
Act;  and  also  provides  that  any  person  prac- 
ticing medicine  or  surgery  without  obtaining 
such  certificate  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine 
or  imprisonment  or  both  in  the  discretion  of 
the  court,  was  held  to  be  valid.  State  t?.  Ran- 
dolph, (1892)  23  Oregon  80. 

A  Washington  statute  requiring  an  appli- 
cant for  license  to  practice  medicine  to  sub- 
mit to  the  prescribed  tests  to  show  the  neces- 
sary qualifications,  is  valid.  State  %>.  Carev, 
(1892)  4  Wash.  429,  in  which  case  the  court 
said:  ''The  test  may  not  be  the  best  that 
could  have  been  devised;  it  may  be  exceed- 
ingly imperfect  and  faulty,  and  in  some  re- 
spects we  think  it  is,  as  it  is  difficult  to  see 
how  a  practitioner's  q[ualifications  can  be  af- 
fected by  the  mere  accident  of  his  residence  in 
the  state  at  the  time  of  the  passage  of  the 
Inw,  or  why  the  community  should  not  be  pro- 
tected from  resident  as  well  as  nonresident 
charlatans  and  quacks.  Yet,  conceding  the 
right  of  the  legislature  to  legislate  upon  the 
subject,  the  wisdom  of  the  Act,  its  reasonable- 
ness or  unreasonableness,  is  a  question  for 
legislative  discretion,  and  not  for  judicial  de- 
termination/' 


State  r.  Green,  (1887)  112  Ind.  468.  See 
also  the  following  cases: 

Ooiorodo.  —  Harding  r.  People,  (1887)  10 
Colo.  390. 

MtcWfiwn.  —  People  r.  Phippin,  (1888)  70 
Mich.  6. 

Montana.  —  Craig  v.  Medical  Examiners, 
(1892)  12  Mont.  208. 

An  Ohio  statute,  the  provisions  of  which 
make  it  necessary  for  the  person  obtaining  a 
certificate  from  the  medical  board  to  leave  it 
with  the  probate  judge  of  the  county  in  which 
he  resides  to  entitle  him  to  practice,  a  re- 
quirement with  which  it  is  impossible  for 
nonresidents  to  comply,  and  by  which  physi- 
cians residing  in  other  states  and  territories 
are  prohibited  from  opening  offices  or  appoint- 
ing places  to  meet  patients  or  receive  calls 
within  the  state,  and  which  restricts  their 
right  to  practice  in  that  state  to  cases  in 
which  they  may  be  called  in  consultation  with 
a  local  practitioner  of  the  state,  or  where,  re- 
siding on  the  border  of  a  neighboring  state 
tlieir  practice  extends  into  that  state,  is  not 
void  for  discriminating  against  physicians 
and  surgeons  who  reside  out  of  the  state 
solely  on  account  of  their  residence  and  not 
for  the  lack  of  necessary  qualification. 
France  v.  State,  (1897)  57  Ohio  St.  20.  See 
also  State  v.  Ottman,  (1897)  6  Ohio  Dec.  265. 

An  Oregon  statute  which  provides  that 
every  practitioner  of  medicine  and  surgery,  to 
entitle  him  to  practice  liis  profession,  is  re- 
quired to  obtain  a  certificate  from  the  state 
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20.  Begiilati2Lg  Praotice  of  Dentistry.  —  A  state  statute  entitled  ''  An  Act 
to  regulate  the  practice  of  dentistry,  and  punish  violators  thereof,"  was  held  not 
to  violate  this  clause.  No  distinctions  are  made. between  citizens  of  that  and 
other  states;  there  is  no  discrimination  between  graduates  of  dental  colleges 
in  that  state  and  those  graduated  from  colleges  located  in  other  states  or  in 
foreign  countries;  nor  are  higher  qualifications  required  nor  any  different 
test  of  competency  prescribed,  nor  any  higher  charge  for  a  certificate  imposed 
on  one  who  came  into  the  state  after  the  law  was  enacted,  than  was  required 
of  or  imposed  on  one  who  resided  in  that  state  at  that  time,  but  was  not  engaged 
in  the  practice  of  dentistry. 

SUte  V,  Creditor,  (1890)  44  Kan.  565. 

21.  Diflcrimination  in  Favor  of  Local  Freight  Bates.  —  A  discrimination  in 
rates  between  local  freight  and  that  which  is  extraterritorial  when  it  commences 
its  transit  is  not  prohibited  by  this  clause.     It  is  not  a  personal  distinction. 

Shipper  v,  Pennsylvania  R.  Co.,  (1864)  47  Pa.  St.  338. 

22.  IHflcriminating  Wharfiage  Bates.  —  A  state  statute  fixing  the  rates  of 
wharfage  which  malces  a  discrimination  in  favor  of  the  canal  navigation  of  the 
state,  but  makes  none  in  favor  of  the  citizens  of  the  state,  is  not  invaJid.  The 
discrimination  is  between  the  employment  of  the  boats,  not  between  the  persons 
owning  or  navigating  the  boats.  All  persons,  without  regard  to  citizenship,  are 
placed  upon  the  same  footing,  and  it  cannot  be  said  that  the  statute,  either 
in  its  language  or  its  results,  creates  a  discrimination  in  favor  of  the  citizens 
of  the  state. 

The  Canal-Boat  Ann  Ryan,  (1873)  7  Ben.   (U.  S.)  20,  1  Fed.  Cas.  No.  428. 


23.  Prescribing  Fees  of  Harbor  Master.  —  A  statute  establishing  the  office 
of  harbor  master  for  the  port  of  Pensacola  provides  "  that  the  harbor  master 
shall  have  power  to  demand  and  receive  from  the  commanders,  owners,  or  con- 
signees, or  either  of  them,  of  every  vessel  that  mray  enter  the  port  of  Pensacola 
and  load  or  unload,  or  make  fast  to  any  wharf,  the  following  fees,  viz. :  For  any 
vessel  drawing  less  than  ten  feet,  the  sum  of  five  dollars;  and  for  any  vessel 
drawing  more  than  ten  feet,  the  sum  of  one  dollar  for  each  additional  foot: 
Provided,  this  section  shall  not  extend  to  flats,  keelboats,  steamboats,  or  other 
vessels  regularly  employed  in  the  trade  between  the  port  of  Pensacola  and  the 
ports  in  the  states  of  Alabama,  Louisiana,  and  Texas."  The  Act,  discriminating 
as  it  does  against  the  ports  of  several  states  by  imposing  the  burden  of  sup- 
porting the  port  warden  of  that  port  upon  the  commerce  of  foreign  countries 
and  of  other  states  of  the  Union,  excepting  the  favored  states  of  Alabama, 
Louisiana,  and  Texas,  is  partial  and  unequal,  contrary  to  the  spirit  at  least  of 
the  provision  of  the  Constitution,  which  secures  to  the  citizens  of  each  state  all 
the  privileges  and  immunities  of  citizens  in  the  several  states. 

Webb  9.  Dunn,  (1882)  18  Fla.  721. 

84.  Frohibiting  Persons  from  Assuming  Title  of  Port  Warden.  —  A  statute 

entitled  "  An  Act  to  forbid  the  assumption  of  the  title  of  port  warden  by  persons 
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not  duly  appointed,"  was  held  to  be  valid  as  applied  to  a  resident  of  the  state 
of  New  Jersey  appointed  a  port  warden  of  the  state  of  New  Jersey  by  the 
governor  of  that  state,  who  exercised  his  powers  of  port  warden  of  that  state 
in  his  place  of  business  in  the  city  of  New  York. 

Curtin  t;.  People,    (1882)    26  Hun    (N.  Y.)   664,  affirmed  (1882)  89  N.  Y.  621. 

25.  Inspeotion  of  Vessels  of  Nonresidents.  —  A  statute  providing  protection  for 
the  slave  property  of  the  state,  and  requiring  vessels  about  to  depart  from  the 
state  to  undergo  an  inspection,  enacted  in  part  that  "  it  shall  not  be  lawful  for 
any  vessel  of  any  size  or  description  whatever,  owned  in  whole  or  in  part  by 
any  citizen  or  resident  of  another  state,  and  about  to  sail  or  steam  from  any 
port,"  etc.  The  statute  was  held  to  be  applicable  to  vessels  owned  by  the 
citizens  of  other  states  or  by  citizens  of  the  enacting  state  who  had  abandoned 
their  residence  in  that  state,  and  not  to  violate  this  clause. 

Baker  v.  Wise,  (1861)   16  Gratt   (Va-)  219. 

26.  Capias  Against  Nonresident.  —  A  state  statute  making  a  discrimination 
between  citizens  of  the  state  and  citizens  of  other  states,  in  respect  to  the  issuing 
of  a  writ  of  capias  ad  respondendum  against  a  citizen  of  another  state  while 
temporarily  within  the  state,  is  invalid. 

Black  17.  Seal,  6  Houst.  (Del.)  541. 


27.  Tax  on  Emigrant  Agents.  —  A  state  statute  taxing  the  business  of  hiring 
persons  to  labor  outside  the  state  limits  does  not  violate  this  clause,  as  there  is 
no  discrimination  between  the  citizens  of  other  states  and  the  citizens  of  that 
state. 

Williams  v.  Fears,   (1900)    179  U.  S.  274,       on  "every  emigrant  agent  or  person  engaged 
affirming  (1900)   110  Ga.  584.  in  procuring  laborers  to  accept  employment 

in  another  state,'*  is  constitutional.    State  v. 
A  North  Carolina  statute  imposing  a  tax      Hunt,  (1901)  129  N.  Car.  686. 


88.  Legislation  Against  Diseased  Animals. —  A  statute  which  provides  that  any 
person  who  has  in  his  possession  in  that  state  any  Texas  cattle  which  have  not 
been  wintered  north  shall  be  liable  for  any  damages  that  may  accrue  from 
allowing  such  cattle  to  run  at  large  and  thereby  spread  Texas  fever,  does  not 
deny  any  rights  and  privileges  to  citizens  of  other  states  which  are  accorded 
to  citizens  of  that  state. 

Kimmish  t?.  Ball,  (1889)    129  U.  S.  222.  criminates  to  such  an  extent  against  persons 

A  statute  concerning  the  appointment  of  a      ^*^^  f^^  ^^'.^«  ^  ^™«  «*»«?P  '"*^  .*,^«  «*fJ^ 
aheep  inspector  declaring  it  t3  be  unlawful  to      7^,  ^^^f  ^'^'i  ""f^  ^^»^«  «^f  P  ,^l**^"»  *^« 

brini  sheJp  into  the  stall  without  first  having       ^^^^^  ^«  ^^'I'^'^^tTiy  m?o§?''S\^  i^^'Si'i*"*^' 
thei^  dipp!ed  as  provided  by  the  statute,  dis-       ^^^  ''•  l>«ckworth,  (1897)  5  Idaho  642. 

29.  Settlement  of  Insane  Pauper.  —  This  clause  does  not  authorize  a  board  of 
directors  of  an  infirmary  of  a  county  in  Ohio  to  compel  by  mandate  the  sheriff 
of  a  county  in  Indiana  to  receive  an  insane  pauper  that  such  sheriff  has 
secretly  conveyed  to  and  released  in  the  Ohio  county. 

States.  Overman,  (1901)  157  Ind.  141. 
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50.  Sale  of  PistolB.  —  A  statute  which  makee  it  a  misdemeanor  for  any  person 
to  sell  a  dirk  or  bowie-knife,  a  sword  or  a  spear  in  a  cane,  brass  or  metal  knucks, 
or  any  pistol  except  such  as  is  used  in  the  army  and  navy  of  the  United  States 
and  known  as  the  navy  pistol,  is  valid,  and  a  person  convicted  for  seUing  a 
pocket  pistol  has  not  been  denied  any  constitutional  right 

Dabbs  V.  State,  (1882)  39  Ark.  355. 

51.  Sequestrating  Property  of  Alien  Enemy  During  Insurrection.  —  This  pro^ 
vision  condemns  as  utterly  void  an  Act  passed  by  the  Confederate  Government, 
and  enforced  by  a  state  as  a  law  of  that  commonwealth,  sequestrating  the 
property  held  by  any  alien  enemy. 

Williams  v,  Bruffy,   (1877)   96  U.  S.  184,  state,  and  to  secure  to  them  the  equal  pro- 

wherein  the  court  said :    "  This  provision  has  tection  of  its  laws,  and   the  same  freedom 

been  held,  in  repeated  adjudications  of  this  possessed  by  its  own  citizens  in  the  aoquisi- 

eourt,  to  prohibit  discriminating  legislation  tion  and  enjoyment  of  property." 
by  one  state  against  the  citizens  of  another 

32.  SUves  Yolnntarily  Taken  into  a  Free  State.  —  An  owner  could  not  take 
a  slave  into  a  non-slaveholding  state  except  under  the  condition  prescribed  by  a 
statute,  that  on  so  doing  the  slave  should  immediately  become  free. 

Lemmon  v.  People,  (1860)  20  N.  Y.  611. 


S8.  Bight  to  PnTohase  and  Export  Slaves.  —  A  state  statute  declaring  '^  that 
if  any  person  or  persons,  being  the  owner  or  owners  of  any  slave  or  slaves,  his 
agent  or  factor,  shall,  after  the  passing  of  this  Act,  export  or  sell  with  an 
intent  for  exportation,  or  carry  out  for  sale,  from  this  state,  any  negro  or 
mulatto  slave  without  a  license  or  permit  as  aforesaid  first  had  and  obtained 
from  the  justices  of  the  court  aforesaid,  every  such  negro  or  mulatto  slave 
80  exported,  or  sold  with  an  intention  for  exportation  or  carried  out  for  sale, 
is  hereby  declared  free,  and  entitled  to  enjoy  all  the  privileges  that  a  free 
n^ro  or  mulatto  may  or  can  do  within  this  state,"  was  held  to  be  valid. 

Allen  V.  Negro    Sarah,    (1838)     2    Harr.       property  acquires  and  must  hold  it  according 
(jDtel.)   437,  wherein  the  court  said  that  a       to  the  laws  of  the  state. 
ettizen  of  another  state  becoming  entitled  to 
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"  A  person  charged  in  any  state  with  treason,  felony,  or  otl^  orimey  who  shall 
flee  from  justice,  and  be  found  in  another  state,  shall  on  demand  of  fhe 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime."  ^ 

I.  Charged  in  Any  State  and  Found  in  Another  State,  184. 

1.  Territories^  184. 

2.  District  of  Columbia^  185. 

3.  Indian  Nations^  185. 

II.  "  Treason,  Felony,  or  Other  Crime,"  185. 

III.  Necessity  of  Legislation  by  Congress,  186. 

IV.  Power  of  States  to  Legislate,  186. 
V.  Power  of  Governor,  186. 

1.  To  Make  Demand^  186. 

2.  To  Issue  Warrant  of  Arrest y  186. 

VI.  Absolute  Right  to  Demand  and  Correlative  Duty  to  Sur- 
render, 187. 

VII.  Delivery  Up  on  Sworn  Complaint,  187. 

VIII.  Removed  by  Abuse  of  Legal  Process  or  Kidnapped,  187. 

IX.  Trial  for  Other  Offense  than  Stated  in  Requisition,  187. 

X.  Writs  of  Habeas  Corpus,  187. 


L  Chabged  IK  Amr  State  akd  Fouvd  nr  Akothbb State—  1.  Territoriea.  — 

Although  the  constitutional  provision  in  question  does  not^  in  terms,  refer  to 
fugitives  from  the  justice  of  any  state,  who  may  be  found  in  one  of  the 
territories  of  the  United  States,  the  Act  of  Congress  has  equal  application  to 
that  class  of  cases,  and  the  words  "  treason,  felony,  or  other  crime,"  must 
receive  the  same  interpretation,  when  the  demand  for  the  fugitive  is  made, 
under  that  Act,  upon  the  governor  of  a  territory,  as  when  made  upon  the 
executive  authority  of  one  of  the  states  of  the  Union. 

303,  wherein  the  court  said  that  the  word 
"state"  has  a  definite,  fixed,  certain,  legal 
meaning  in  this  country  and  under  this  form 
of  government,  and  *'  means  one  of  the  com- 
mon wealths  or  political  bodies  of  the  Ameri- 
can Union,  and  which,  under  the  Constitu- 
tion, stand  in  certain  specified  relations  to 
the  national  government,  and  are  invested  as 
commonwealths  with  full  power,  in  their  sev- 
eral spheres,  over  all  nuUAers  not  expressly 
inhibited." 


Ex  p.  Reggel,  (1885)   114  U.  S.  650: 

While  this  clause  does  not  authorize  Con- 
gtess  to  provide  for  the  return  of  a  fugitive 
from  justice  on  the  demand  upon  the  gover- 
nor of  a  state  by  the  chief  executive  of  a 
territory,  such  authority  may  be  found  in  the 
section  of  this  article  of  the  Constitution 
giving  to  Congress  power  to  make  all  needful 
rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United 
States.     Ex  p.  Morgan,   (1883)  20  Fed.  Rep. 


^Questions  relating  to  foreign  extradition  are  treated  under  the  provision  of  Art.  II., 
section  2,  that  the  President  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  make  treaties,  provided  two-thirds  of  the  senators  present  concur,  p.  27  ei  seg. 
See  also  sections  5270  ct  acq.,  R.  S.,  title  Extradition^  3  Fed.  Stat.  Annot.  68. 

For  the  statutes  relating  to  interstate  extradition,  see  sections  6278  ei  seq.,  R.  S.,  title 
Sxtraditionf  3  Fed.  Stat.  Annot.  78. 
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2.  District  of  Columbia.  —  Though  the  District  of  Columbia  is  not  included 
within  the  constitutional  provision,  persons  charged  with  having  committed 
offenses  in  the  District  may  be  arrested  wherever  found  and  returned  to  the 
District  for  trial,  under  section  1014,  R.  S. 

Price  V.  McCaiiy,  (C.  C.  A.  1898)  89  Fed.  (1873)    7  Ben.    (U.  S.)    1,  6  Fed.  Cas.  No. 

Kep.  84;   In  re  Cross,    (1884)   20  Fed.  Rep.  3,554.    .See  section  1014,  R.  S.,  title  Crimes 

824;  In  re  Buell,  (1875)  3  Dill.  (U.  S.)  116,  a/nd  Offenaea,  2  Fed.  Stat.  Annot.  321. 
4    Fed.    Cas.    No.    2,102;    Matter    of    Dana, 

3.  Indian  Hations.  —  The  Cherokee  Nation  is  neither  a  state  nor  a  territory 
in  the  sense  to  be  attached  to  the  words  when  used  in  the  Constitution. 

Ex  p.  Morgan,  (1883)  20  Fed.  Rep.  304,  holding  that  Uie  governor  of  a  state  could 
not   h<Nior  the   requisition   of   the   principal  chief  of  the  Cherokee  Nation. 

n.  "  TSEASOH,  FELOmr,  OB  Othbb  CBlias."  —  The  words  "  treason,  felony, 
or  other  crime,"  in  their  plain  and  obvious  import,  as  well  as  in  their  legal 
and  technical  sense,  embrace  every  act  forbidden  and  made  punishable  by  a  law 
of  the  state.  The  word  "  crime  "  of  itself  includes  every  offense,  from  the 
highest  to  the  lowest  in  the  grade  of  offenses,  and  includes  what  are  called 
"  misdemeanors,"  as  well  as  treason  and  felony. 

Kentucky  v.  Dennison,  (1860)  24  How.  (U.  conatitntionally  enter  into  any  agreement  or 
S.)  99.  See  Matter  of  Hughes,  (1867)  Phil.  stipulation  with  each  other  for  the  purpose  of 
L.  (61  N.  Car.)  57.  defining  or  limiting  the  offenses   for   which 

fugitives    would    or    should    be    surrendered. 

It  18  questionable  whether  the  states  could      Lascelles  v.  Georgia,  (1893)  148  U.  S.  543. 

Every  Violation  of  Criminal  Laws.  —  Every  violation  of  the  criminal  laws  of  a 
state  is  within  the  meaning  of  the  Constitution,  and  may  be  made  the  founda- 
tion of  a  requisition. 

Taylor  v,  Taintor,  (1872)    16  Wall.   (U.  8.)   376. 

Polltieal  OiEniflei.  —  The  words  "  treason  and  felony  "  were  introduced  for  the 
purpose  of  guarding  against  any  restriction  of  the  word  "  crime,"  and  to 
prevent  this  provision  from  being  construed  by  the  rules  and  usages  of  inde- 
pendent nations  in  compacts  for  delivering  up  fugitives  from  justice.  Accord- 
ing to  these  usages,  even  where  they  admitted  the  obligation  to  deliver  the 
fugitive,  persons  who  fled  on  aocoimt  of  political  offenses  were  almost  always 
excepted,  and  the  nation  upon  which  the  demand  is  made  also  uniformly  claims 
and  exercises  a  discretion  in  weighing  the  evidence  of  the  crime,  and  the 
character  of  the  offense.  And  the  English  government,  from  which  we  have 
borrowed  our  general  system  of  law  and  jurisprudence,  has  always  refused  to 
deliver  up  political  offenders  who  had  sought  an  asylum  within  its  dominions. 
And  as  the  states  of  this  Union,  although  united  as  one  nation  for  certain 
specified  purposes,  are  yet,  so  far  as  concerns  their  internal  government, 
separate  sovereignties,  independent  of  each  other,  it  was  obviously  deemed 
necessary  to  show,  by  the  terms  used,  that  this  compact  was  not  to  be  regarded 
or  construed  as  an  ordinary  treaty  for  extradition  between  nations  altogether 
independent  of  each  other,  but  was  intended  to  embrace  political  offenses 
against  the  sovereignty  of  the  state,  as  well  as  all  other  crimes. 

Kentucky  v.  Dennison,   (1860)   24  How.    (U.  S.)  99. 
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m.  Hecessitt  of  Legislatiok  BT  COKGBE88.  —  There  is  no  express  grant  to 
Congress  of  legislative  power  to  execute  this  provision,  and  it  is  not,  in  its 
nature,  self-executing;  but  a  contemporary  construction,  contained  in  the  Act 
of  1793,  1  Stat.  L.  302,  ever  since  continued  in  force,  and  now  embodied  in 
sections  6278  and  5279  of  the  Revised  Statutes,  has  established  the  validity  of 
its  legislation  on  the  subject 

scribe  details  for  carrying  out  this  provision. 
In  re  Fitton,   (1891)   46  Fed.  Rep.  472. 


Roberts  v,  Reilly,  (1885)  IIG  U.  S.  94. 

Here  is  no  giving  up  of  the  right  under 
intemati(Mial  law  as  between  the  states  in 
respect  to  the  crimes  for  which  the  person 
delivered  may  be  tried.  The  right  to  demand 
is  conferred,  and  the  duty  to  deliver  is  im- 
posed ;  the  rest  remains  as  if  settled  by  treaty 
between  the  states  as  nations.  The  laws  of 
the  United  States  do  no  more  than  to  pre- 


Upon  this  provision  and  the  statutory  law 
of  the  United  States  rest  exclnsively  the 
right  of  one  state  to  demand,  and  the  obliga- 
tion of  the  other  state  upon  which  the  de- 
mand is  made  to  surrender,  a  fugitive  from 
justice.  Lasoelles  v.  Georgia,  (1893)  148  U. 
S.   541. 


IV.  PowEB  OF  States  to  Legislate.  —  While  legislation  by  a  state  against 
the  Constitution  and  the  law  of  Congress,  impairing  the  full  obligation  of  their 
provisions,  would  be  nugatory,  yet  it  is  competent  for  a  state  legislature  to 
enact  laws  on  the  subject,  provided  that  such  enactments  are  not  inconsistent 
with  the  end  named  in  the  Constitution. 


Kurtz  t?.  state,  (1886)  22  Fla.  42;  Matter 
LI  Perkins,   (1852)   2  Cal.  434. 

An  Ohio  statute  to  regulate  the  practice  of 
the  delivery  of  fugitives  from  justice  when 
demanded  oy  another  state  or  territory  was 
held  to  be  valid  in  so  far  as  its  operation 
was  not  in  conflict  with  the  laws  of  Con- 
»:ress.  While  it  is  not  within  the  power  of 
the  state  legislature  to  make  provisions  in 
conflict  with  the  laws  of  Congress  on  the  sub- 
ject, state  legislation  in  aid  of  congressional 
enactment  ds  not  objectionable.  When  the 
means  by  which  the  fugitive  is  '*  to  be  arrested 
and  secured"  are  not  provided  by  an  Act  of 
Congress,  the  legislature  of  a  state  may  and 
should  provide  proper  and  adequate  means 
and  facilities  for  the  accomplishment  of  such 
extradition.  Exp,  Ammons,  (1878)  34  Ohio 
St.  518. 


State  legislation  to  supply  an  omission,  or 
in  aid  of  a  law  of  Congress,  ia  valid  and  bind- 
ing. CoflFman  t\  Keightley,  (1865)  24  Ind. 
509.  See  also  Robinson  r.  Flanders,  (1867) 
29  Ind.  14;  State  t?.  Moore,  (1855)  6  Ind. 
436;  Com.  t\  Hall,  (1857)  9  Gray  (Alass.) 
262;  Cora.  I?.  Tracy,  (1843)  5  Met.  (Mass.) 
536. 

Providing  for  arrest  before  demand*  —  It 
is  competent  for  a  state  to  provide  by  stat- 
ute for  the  arrest  and  detention  of  a  fugitive 
from  justice  until  his  surrender  shall  be  de- 
manded in  accordance  with  thie  Constitution 
and  laws  of  the  United  States.  Ex  p.  Rosen- 
blat,  (1876)  51  Cal.  285;  Ex  p.  Cubreih. 
(1875)  49  Cal.  435;  Ex  p.  White,  (1875)  49 
Cal.  434;  Kurtz  v.  State,   (1886)  22  Fla.  36. 


y.  PowEB  OF  OoYEiiKOB  —  1.  To  Hake  Demand.  —  The  governor  of  a  state  is 
not  authorized  to  make  a  demand  unless  the  party  is  charged  in  the  regular 
course  of  judicial  proceedings. 


Kentucky  r.  Dennison,  (1860)  24  How.  (U. 
S.)  104,  wherein  the  court  said:  *' The  Con- 
stitution having  establish<»d  the  richt  on  one 
part  and  the  obligation  on  the  other,  it  be- 
came nocpssary  to  provide  by  law  the  mode 
of  carrying  it  into  execution.  The  governor 
of  the  stale  could  not,  upon  a  cliarge  made  be- 
fore him,  demand  the  fugitive;  for,  according 
to  the  principles  upon  which  all  of  our  insti- 


tutions are  founded,  the  executive  department 
can  act  only  in  Abordi nation  to  the  judicial 
department,  wliere  rights  of  person  or  prop- 
erty' are  concerned,  and  its  duty  in  those  cases 
consists  only  in  aiding  to  support  the  judicial 
process  and  enforcing  its  authority,  when  its 
interposition  for  that  purpose  becomes  neces- 
sary, and  is  called  for  by  the  judicial  depart- 
ment." 


2.  To  iMue  Warrant  of  Arreirt;.  —  The  governor  of  a  state  where  a  fugitive 

is  found  cannot  lawfully  issue  a  warrant  of  arrest  without  a  law  of  the  state 

or  an  Act  of  Congress  to  authorize  it. 
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Kmtaeky  v.  Damiaoii,  (1800)  24  How.  (U.  icy.    Not  only  tbe  power,  but  the  manner  of 

8.)  104.  its  exercise,  is  bas^  eacclusively  on  the  Con- 

__                  _«   •  1.    _i  A       ..    jji:„     .__  stitution  of  the  United  States,  and  tiie  law 

The  power  erf  interstate  extradition  can-  ,    Congress    passed    in    punsiaaoe   thereof. 

=J?*-^«XSu^5  S'c±H^r;ubiic''i.i'      ^-  V.  ?&n,^1883)  20  W.  Eep.  301. 


YL  AB80LUTB  Bight  to  Dexakd  akd  Cobbelatiye  Duty  to  Subbshbeb.  — 

This  clause  gives  the  right  to  the  executive  authority  of  the  state  to  demand 
the  fugitive  from  the  executive  authority  of  the  state  in  which  he  is  found; 
the  right  given  to  "  demand  "  implies  that  it  is  an  absolute  right ;  and  it 
foUows  that  there  must  be  a  correlative  obligation  to  deliver,  without  any 
reference  to  the  character  of  the  crime  charged,  or  to  the  policy  or  laws  of 
the  state  to  which  the  fugitive  has  fled. 

Kentucky  v.  Deonison,  ( 1S60 )  24  How.  ( U.  not  greatly  tend  to  the  public  peace  along  the 
S.)    103.  borders  of  the  seveilal  states,  are  not  matters 

-Whether  Congress  might  not  provide  for  |r./'^'Ji;^^'i^t'tl^;SJ'ririL'??rl!li"^![ 
tbe  compulsory  Feetoratira  to  the  sUte  of  *''**  "°  i"*^"!,^"!  Tt  V^^  throuj^  the 
UK  vwuiiriuwijr  •c»i.v>>v«»>  >^  i,uc     w.i«;  «        courts  of  the  United  States  have  as  yet  been 

parties  wrongfully  abducted  from  its  tern-  j^..    ^^^^  ^.  j^tice,  (1888)  127  U. 

toiy  upon  application  of  the  parties,  or  of       g    -q.  '  ^ 

the  state,  and  whether  such  provision  would 

VH  DSUYSBT  Vp  ok  Swobk  Coxplaikt.  —  The  delivery  up  of  an  alleged 
fugitive  from  justice  against  whom  a  complaint  for  the  crime  of  securing 
property  by  false  pretenses  has  been  sworn  to  and  is  pending  before  a  justice 
of  the  peace  of  the  state  having  jurisdiction  conferred  upon  him  by  the  laws  of 
that  state,  is  authorized,  in  view  of  the  provisions  of  this  clause,  and  section 
5278,  R.  S.,  in  so  far  as  it  authorizes  the  delivery  up  of  an  alleged  fugitive 
upon  such  an  affidavit^  is  valid. 

Matter  of  Strauss,  (1905)  197  U.  S.  325. 

▼m  Bexoyxb  bt  Abuse  of  Legal  Pbocess  ob  Kidkapped.  —  Except  in  the 
case  of  a  fugitive  surrendered  by  a  foreign  government,  there  is  nothing  in  the 
Constitution,  treaties,  or  laws  of  the  United  States  which  exempts  an  offender, 
brought  before  the  courts  of  a  state  for  an  offense  against  its  laws,  from  trial 
and  punishment,  even  though  brought  from  another  state  by  unlawful  violence, 
or  by  abuse  of  l^al  process. 

Lasoelles  v.  Georgia,   (1893)    148  U.  S.  543. 

DL  Tbial  fob  Othbb  Offebse  thak  Stated  nr  Bequisitiok.  —  Upon  a  fugi- 
tive's surrender  to  the  state  demanding  his  return  in  pursuance  of  national  law, 
he  may  be  tried  in  the  state  to  which  he  is  returned  for  any  other  offense  than 
that  specified  in  the  requisition  for  his  rendition,  and  in  so  trying  him  against 
his  objection  no  right,  privilege,  or  immunity  secured  to  him  by  the  Constitution 
and  laws  of  the  United  States  is  thereby  denied. 

lissoelles  v,  Georgia,    (1893)    148  U.   S.  540. 

X  WBITB  of  Habeas  CoBPUS.  —  The  Oonrtt  of  the  United  StatM  Have  Jnriidielioa, 

on  habeas  corpus,  to  discharge  from  custody  a  person  who  is  restrained  of  his 

liberty  in  violation  of  the  Constitution  or  laws  of  the  United  States,  although 

be  may  be  held  under  state  process  for  an  alleged  offense  against  the  laws  of 
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such  state.  The  right  of  one  state  of  the  Union  to  demand  from  another  the 
delivery  of  a  person  who  has  fled  from  justice  depends  upon  the  Constitution 
of  the  United  States,  and  the  mode  of  proceeding  and  the  evidence  necessary 
to  support  such  demand  are  prescribed  by  the  statutes  of  the  United  States. 
It  therefore  follows  tliat^  when  the  executive  of  a  state,  upon  whom  a  demand 
has  been  made  for  the  surrender  of  a  fugitive  from  justice,  causes,  by  virtue 
of  his  warrant,  the  arrest  of  the  person  charged  as  a  fugitive  from  the  justice 
of  another  state,  the  prisoner  is  in  custody  under  color  of  authority  derived  from 
the  Constitution  and  laws  of  the  United  States,  and  is  entitled  to  invoke  the 
judgment  of  its  courts  as  to  the  legality  of  his  arrest 

Ex  p.  Dawson,    (C.   C.  A.   1897)    83   Fed.  the  United  States  to  issue  such  writs  in  cases 

Rep.  30G.  of  prisoners  who  are  in  jail  or  in  custody  in 

T4.  .        ^     i.     *  *         t  A 1  «^„-*  ♦^  ;-«„«  violation  of  the  Constitution  or  any  law  of 

a  ;U%TXrco%'ut/£L'=Crgr*^B"C  «««  ^nited  ^utes     E.  p.  McKe«..  ^1878,  3 

given  jurisdiction  to  the  courts  and  judges  of  ^^S^^  ^^-  »•'   ^^' 

It  Is  Competent  for  the  Conrts  of  a  Stato,  or  for  any  of  her  judges  having  power, 
under  her  laws,  to  issue  writs  of  habeas  corpus,  to  determine,  upon  writ  of 
habeas  corpus,  whether  the  warrant  of  arrest  and  the  delivery  of  the  fugitive 
to  the  agent  of  the  demanding  state  were  in  conformity  with  the  statutes  of 
the  United  States ;  and  if  so,  to  remand  him  to  the  custody  of  the  agent  of  that 
state. 


Robb  V.  Connolly,  (1884)   111  U.  S.  639. 

Whenever  the  executive  of  a  state,  upon 
whom  such  a  demand  has  been  made,  by  vir- 
tue of  his  warrant,  causes  the  arrest  for  de- 
livery of  a  person  charged  as  a  fugitive  from 
the  justice  of  another  state,  the  prisoner  is 
held  in  custody  only  under  color  of  authority 
derived  from  the  Odnstituiion  and  laws  of 
the  United  States,  and  is  entitled  to  invoke 
the  judgment  of  the  judicial  tribunals, 
whether  of  the  state  or  of  the  United  States, 
by  the  writ  of  habeas  corpus,  upon  the  law- 


fulness of  his  arrest  and  imprisonment.  The 
jurisdiction  of  the  courts  of  the  states  is  not 
excluded  in  such  cases,  as  was  adjudged  by 
this  court  in  the  case  of  Robb  v.  Connolly, 
(1884)  111  U.  S.  624,  for,  although  the  party 
is  restrained  of  his  liberty  under  color  of 
authority  derived  from  the  laws  of  the  United 
States,  he  is  not  in  the  custody  of,  or  under 
restraint  by,  an  officer  of  the  United  States. 
Roberts  i?.  Reilly,  (1885)  116  U.  S.  94.  See 
also  Ex  p.  Brown,  (1886)  28  Fed.  Rep.  653, 
that  the  federal  and  state  courts  have  con- 
current jurisdiction. 
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ARTICLE  IV.,  SECTION  2. 

"  Ho  person  held  to  service  or  labor  in  one  state,  tinder  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  snch  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due." 

I.  Object  of  the  Clause,  189. 
IL  Legislation  by  Congress,  189. 

1.  Validity,  189. 

2.  Exciusiveness  of  Power  of  Congress^  190. 

III.  Slave  Taken  by  Master  into  a  Free  State,  190. 
IV-  Reclamation  from  Unorganized  Territorial  Possessions,  191. 
V.  State  Statute  Prohibiting  Harboring  a  Slave,  191. 
VI.  State  Law  Permitting  Arrest  and  Sale  of  Runaway  Slave,  192. 


L  Qbjsct  or  the  Clause.  —  The  object  of  this  clause  was  to  secure  to  the 
citizens  of  the  slaveholding  states  the  complete  right  and  title  of  ownership  in 
their  slaves  as  property  in  every  state  in  the  Union  into  which  they  might 
escape.  Historically  it  is  known  that  without  this  provision  the  Constitution 
would  not  have  been  adopted,  and  the  Union  could  not  have  been  formed. 


Osbom  r.  Nicholson,  (1871)  13  Wall.  (U. 
S.)  661. 

"Historically  it  is  well  known  that  the 
object  of  this  clause  was  to  secure  to  the 
citizens  of  the  slaveholding  states  the  com- 
plete right  and  title  of  o^vnership  in  their 
slaves,  as  property,  in  every  state  in  the 
Union  into  which  they  might  escape  from  the 
state  where  they  were  held  in  servitude.  The 
full  recognition  of  this  right  and  title  was  in- 
dispensable to  the  securify  of  this  species  of 
property  in  all  the  slaveholding  states;  and, 


indeed,  was  so  vital  to  the  preservation  of 
their  domestic  interests  and  institutions,  that 
it  cannot  be  doubted  that  it  constituted  a  fun- 
damental article,  without  the  adoption  of 
which  the  Union  could  not  have  been  formed. 
Its  true  design  was  to  guard  against  the  doc- 
trines and  principles  prevalent  in  the  non- 
slaveholding  states,  by  preventing  them  from 
intermeddling  with,  or  oostructing,  or  abolish- 
ing the  rights  of  the  o\mers  of  slaves."  Per 
Story,  J.,  in  Prigg  v.  Pennsylvania,  (1842) 
16  Pet.  (U.  S.).  611. 


n.  LSGIBLATIOK  BY  C0KGBEB8—  1.  Validity.  —  The  Act  of  Congress  of  Feb. 

12,  1793,  c.  61  (7),  which  provided,  that  v^hen  a  person  held  to  labor  or  service 

in  any  of  the  United  States  escaped  into  any  other  of  the  states  or  territories, 

the  person  to  whom  such  labor  or  service  was  due,  his  agent  or  attorney,  was 

empowered  to  seize  or  arrest  such  fugitive  from  labor,  and  take  him  or  her 

before  any  judge  of  the  Circuit  or  District  Courts  of  the  United  States,  residing 

or  being  within  the  state,  or  before  any  magistrate  of  a  county,  city,  or  town 

corporate,  wherein  such  seizure  or  arrest  was  made;  and  upon  proof  to  the 

satisfaction  of  such  judge  or  magistrate,  either  by  oral  evidence  or  affidavit, 

etc.,  that  the  person  so  seized  or  arrested,  under  the  laws  of  the  state  or 

territory  from  which  he  or  she  fled,  owed  service  or  labor  to  the  person  claiming 

him  or  her,  it  was  the  duty  of  such  judge  or  magistrate  to  give  a  certificate 

thereof  to  such  claimant,  his  agent  or  attorney,  which  was  sufficient  warrant 
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for  removing  the  said  fugitive  from  labor  to  the  state  or  territory  from  which 
he  or  she  had  fled,  was  held  constitutional. 

Prigg  V.  Pennsylvania,  (1842)  16  Pet.  (U. 
8.)  616,  wherein  the  court  said:  ''  We  hold 
the  act  to  be  clearly  constitutional  in  all  its 
leading  provisicMis,  and,  indeed,  with  the  ex- 
ception of  that  part  which  confers  authority 
upon  state  magistrates,  to  be  free  from  rea- 
sonable doubt  and  difficulty  upon  the  grounds 
already  stated.  As  to  the  authority  so  con- 
ferred upon  state  magistrates,  while  a  dif- 
ference of  opinion  has  existed,  and  may  exist 
still  on  the  point,  in  different  states,  whether 
state  magistrates  are  bound  to  act  under  it, 
none  is  entertained  by  this  court,  that  state 
magistrates  may,  if  they  choose,  exercise  that 
authority  unless  prohibited  by  state  legisla- 


tion."   See  also  Jones  v.  Van  Zandt,  (1S47) 
6  How.  (U.  S.)  229. 

The  Act  of  ConsieBS  of  1850,  known  as  the 
Fugitive  Slave  Law,  was  constitutional. 
Ableman  t7.  Booth,  (1858)  21  How.  (U.  S.) 
506;  Fugitive  Slave  Law,  (1851)  1  Blatchf. 
(U.  S.)  635,  30  Fed.  Gas.  No.  18,261;  Matter 
of  Susan,  (U.  S.  Cir.  Ct  1818)  2  Wheeler 
Grim.  (N.  Y.)  594,  23  Fed.  Gas.  Nx).  13,632; 
Miller  r.  McQuerry,  (1853)  5  McLean  (U. 
S.)  469,  17  Fed.  Gas.  No.  9,583;  Matter  of 
Peter,  2  Paine  (U.  S.)  348,  16  Fed.  Gas.  No. 
9,154;  McElvain  t?.  Mudd,  (1870)  44  Ala.  54; 
Sims's  Gase,  (1851)  7  Gush.  (Mass.)  285; 
Henry  r.  Lowell,  (1853)  16  Barb.  (N.  Y.) 
268. 


8.  ExolunveneBS  of  Power  of  Congress.  —  A  state  statute  making  it  an  offense 
for  any  person  by  force  and  violence  to  take  and  carry  away  or  cause  to  be  taken 
and  carried  away,  and  to  seduce  or  cause  to  be  seduced,  or  to  attempt  to  take, 
carry  away,  or  seduce  any  negro  or  mulatto  from  any  paxt  of  that  common- 
wealth, with  a  design  and  intention  of  selling  and  disposing  of,  or  causing  to 
be  sold,  or  of  keeping  and  detaining  such  negro  or  mulatto  as  a  slave  or 
servant  for  life,  or  for  any  term  whatsoever,  was  held  to  be  unccmstitutional. 
This  clause  of  the  Constitution  manifestly  contemplates  the  existence  of  a 
positive,  unqualified  right  on  the  part  of  the  owner  of  the  slave  which  no 
state  law  or  regulation  could  in  any  way  qualify,  regulate,  control,  or  restrain. 
The  slave  was  not  to  be  discharged  from  service  or  labor,  in  consequence  of 
any  state  law  or  regulation. 

and  duties  imposed  upon  it  by  the  Gonsii- 
tution."  See  Matter  of  Susan,  (U.  S.  Cir. 
Gt.  1818)  2  Wheel.  Grim.  (N.  Y.)  504,  23 
Fed.  Gas.  No.  13,632;  Matter  of  Perkins, 
(1852)  2  Gal.  424;  Thornton's  Gase,  (1849) 
11  111.  335;  Jack  t?.  Martin,  (1834)  12  Wend. 
(N.  Y.)  311,  affiTmed  (1835)  14  Wend.  (N. 
Y.)  507;  Matter  of  Kirk,  (Supm.  Ct.  1846) 
1  Parte.  Grim.  (N.  Y.)  67. 


Prif{gr.  Pennsylvania,  (1842)  16  Pet.  (U. 
S.)  619,  wherein  the  court  said:  "The  fun- 
damental principle  applicable  to  all  cases  of 
this  sort  would  seem  to  be  that  where  the 
end  is  required  the  means  are  given,  and 
where  the  duty  is  enjoined  the  ability  to 
perform  it  is  contemplated  to  exist  on  the 
part  of  the  functionaries  to  whom  it  is  in- 
trusted. The  clause  is  found  in  the  National 
Gonstitution,  and  not  in  that  of  any  state.  It 
does  not  point  out  any  state  functionaries, 
or  any  state  action  to  carry  its  provisions 
into  effect.  The  states  cannot,  therefore,  be 
compelled  to  enforce  them,  and  it  might  well 
be  deemed  an  unconstitutional  exercise  of  the 
power  of  interpretation  to  insist  that  the 
states  are  bound  to  provide  means  to  carry 
into  effect  the  duties  of  the  national  govern- 
ment, nowhere  delegated  or  intrusted  to  them 
by  the  Gonstitution.  On  the  contrary,  the 
natural  if  not  the  necessary  conclusion  is, 
that  the  national  government,  in  the  absence 
of  all  positive  provisions  to  the  contrary,  is 
bound  through  its  own  proper  departments, 
legislative,  judicial,  or  executive,  as  the  case 
may  require,  to  carry  into  effect  all  the  rights 


"  Gongress  have  power  to  provide  for  the  re- 
caption of  fugitive  slaves.  The  states  have 
the  same  power,  so  long  as  their  enactments 
are  not  in  conflict  with  the  Acts  of  Gongress 
on  the  subject.  It  is  true  that  this  principle 
was  denied  by  Justice  Story  in  Prigg  r. 
Pennsylvania,  (1842)  16  Pet.  (U.  S.)  539. 
But  that  opinion  was  on  a  question  which  did 
not  arise  in  the  case.  It  was  one  of  the  most 
mischievous  heresies  ever  promulgated.  It 
was  never  received  as  the  true  construction  of 
the  Federal  Gonstitution,  and  the  more  recent 
case  of  Moore  v.  Illinois,  (1852)  14  How.  (U. 
S.)  13,  shows  that  it  was  promulgated  with- 
out the  sanction  of  a  majority  of  the  court. 
Weaver  r.  Fegely,  (1857)  29  Fa.  St.  30. 


•» 


in.  Slave  Taxsk  bt  Mastxe  ikto  a  Fbbb  Stats.  —  There  is  no  principle 

of  the  common  law,  or  of  the  law  of  nations,  which  would  authorize  tW  recaption 

of  a  slave  who  escaped  from  the  state  where  he  was  held  in  bondage  to  a  state  or 
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territory  where  slavery  was  not  allowed  by  law.  To  avoid  this  consequence, 
and  preserve  the  harmony  of  the  states,  the  above  provisions  were  adopted. 
Where  the  slave  absconds,  the  master  may  reclaim  him.  But  where  the  slave 
is  taken  to  a  free  state  by  the  master,  or  goes  there  with  his  assent,  the  slave 
oannot^  within  the  meaning  of  the  Constitution,  be  said  to  be  a  fugitive  from 
labor,  and  consequently  the  master  cannot  reclaim  him. 


Giltner  r.  Gorham,  (1848)  4  McLean  (U. 
S.)  402,  10  Fed.  Cas.  No.  5,453.  See  also  the 
following  cases: 

United  States.  —  Butler  v.  Hopper,  (1806) 
1  Wash.  (U.  S.)  499,  4  Fed.  Cas.  No.  2,241; 
Ex  p.  Simmons,  (1823)  4  Wash.  (U.  S.)  396, 
22  Fed.  Cas.  No.  12,863. 

Connecticut.  —  Jackson  v.  Bulloch,  ( 1S37 ) 
12  Conn.  40. 

Massachusetts.  —  Com.  r.  Aves,  (1830)  18 
Pick.   (Mass.)    193. 

Mississippi.  —  Berry  t\  Alsop,  (1871)  45 
Miss.  8;  Mitchell  v.  Wells,  (1859)  37  Miss. 
235;  Heim  v.  Bridault,  (1859)  37  Miss.  209. 


Wisconsin.  —  Matter  of  Booth,  (1854)  3 
Wis.  16. 

This  clause  did  not  extend  beyond  the  case 
of  an  actual  escape  of  a  slave  from  one  state 
to  another,  and  the  New  1tork  statute  declar- 
ing that  no  person  held  as  a  slave  should  be 
imported,  introduced,  or  brought  into  the 
state  on  any  pretense  whatever,  except  in  the 
cases  mentioned  in  the  Act,  and  that  any  per- 
son brought  there  as  a  slave  contrary  to  the 
Act  should  be  free,  was  held  to  be  valid.  Lem- 
mon  t?.  People,  (1860)  20  N.  Y.  600. 


lY.  Beclaxatiok  fbom  Vkoboahized  Tebbitobial  P088E88I0K8.  —  The  oon- 
stitiitional  right  of  a  citizen  of  the  United  States  to  reclaim  a  fugitive  from 
his  lawful  service  extends  not  only  to  the  states  and  to  the  organized  territories, 
but  also  to  all  the  unorganized  territorial  possessions  of  the  United  Statesw 


Beclamation  of  Fugitives  from  Service  in 
Unorganized  Territories,  (1854)  6  Op.  Atty.- 
Gen.  302,  wherein  the  attomey*general  ad- 
vised that  a  fugitive  from  service  cannot  be 
protected  from  extradition  by  any  Indian 
tribe  or  nation,  for  the  Indians  are  them- 
selves the  mere  subjects  of  the  United  States 
and  have  no  power  in  conflict  with  the  Con- 
stitntion;  and  criticised  the  previous  opinion 
(Power  of  President  to  Cause  Surrender  of 
Slaves  in  Refuge  with  Indians,  (1838)  3  Op. 
Atty.-Gen.  370)  wherein  the  attorney -gen- 
eral advised  that  the  President  had  no  power 
to  cause  fugitive  slaves  who  had  taken  refuge 
among  the  Indians  west  of  the  Mississippi  to 
be  apprehended  and  delivered  by  the  United 
States  officers  and  agents  to  the  owners  from 


whom  such  slaves  had  fled.  "The  territory 
west  of  the  Mississippi  assigned  to  the  Indian 
tribes,  not  being  in  the  condition  contem- 
plated by  the  clause  referred  to,  is  not  in- 
cluded within  its  terms.  But,  as  Congress 
have  the  general  power  of  legislation  over 
the  Indian  country  in  points  not  inconsistent 
with  treaty  stipulations^  as  well  as  over  the 
other  territories  of  the  United  States,  and 
are,  moreover,  expressly  empowered  to  regu- 
late commerce  with  the  Indian  tribes,  they 
mav  undoubtedly  make  such  legislative  pro- 
visions in  regard  to  fugitive  slaves  who  take 
refuge  in  the  Indian  country  as  they  may 
deem  necessary  to  carry  into  effect  the  spirit 
and  design  of  this  part  of  the  Constitution." 


Y.  State  Statute  Fbohibitikg  Habbobiko  a  Slave.  —  A  state  statute  pro- 
vided that  "  if  any  jx^rson  shall  harbor  or  secrete  any  negro,  mulatto,  or  person 
of  color,  the  same  being  a  slave  or  servant  owing  service  or  labor  to  any  other 
persons,  whether  they  reside  in  this  state  or  in  any  other  state  or  territory,  or 
district,  within  the  limits  and  under  the  jurisdiction  of  the  United  States, 
or  shall  in  any  wise  hinder  or  prevent  the  lawful  owner  or  owners  of  such 
slaves  or  servants  from  retaking  them,  in  a  lawful  manner,  every  such  person 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  not  exceeding 
five  hundred  dollars,  or  imprisoned  not  exceeding  six  months."  It  was  held 
that  this  statute  was  not  in  conflict  with  this  clause.  As  the  statute  does  not 
impede  the  master  in  the  exercise  of  his  rights,  so  neither  does  it  interfere  to 
aid  and  assist  him. 

Moore  r.  Illinois,  (1852)  14  How.  (U.  S.)  this  indictment  founded  on  it,  we  are  unable 
17,  wherein  the  court  said:  "  In  view  of  this  to  discover  anything  which  conflicts  with  the 
section  of  the  criminal  code  of  Illinois,  and       provisions  of  the  (institution  of  the  United 
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St&tes  or  the  legislation  of  Goagress  on  the 
subject  of  fugitives  from  labor.  It  does  not 
interfere  in  any  manner  with  the  owner  or 
claimant  in  the  exercise  of  his  right  to  arrest 
and  recapture  his  slave.  It  neither  interrupts, 
delays,  nor  impedes  the  right  of  the  master  to 
immediate  possession.  It  gives  no  immunity 
or  protection  to  the  fugitive  against  the  claim 
of  his  master.  It  acts  neither  on  the  master 
nor  his  slave;  on  his  right  or  his  remedy. 


It  prescribes  a  rule  of  conduct  for  the  citi- 
zens of  Illinois.  It  is  but  the  exercise  of 
the  power  which  every  state  is  admitted  to 
possess,  of  defining  offenses  and  punishing 
offenders  against  its  laws.*'  See  Matter  of 
Perkins,  (1852)  2  Gal.  424;  State  v.  Moore, 
(1855)  6  Ind.  437;  Donnell  t?.  State,  (1852) 
3  Ind.  481;  Opinion  of  Justices,  (1861)  46 
Me.  561;  Opinion  of  Justices,  (1861)  41  N. 
H.  653. 


71.  State  Law  Febxittihg  Aebest  akd  Sale  of  Bukawat  Slays.  — 

This  article  was  held  not  to  apply  to  the  case  of  a  runaway  sUve  arrested  in 
another  state,  confined  in  jail,  and  after  advertisement  for  a  reasonable  time 
to  notify  the  owner,  sold  at  public  auction  for  his  benefit;  the  laws  of  the 
slave  state  on  that  subject  being  matters  of  police,  essential  to  the  protection  of 
its  citizens,  and  designed  for  the  protection  of  the  owner  himself. 

one  therefore  between  the  slave  and  his 
master;  the  slave  is  not  to  be  discharged  from 
labor,  but  is  to  be  given  up.  Now  this  can- 
not>  in  our  opinion,  be  applied  to  contro- 
versies arising  between  two  persons  claiming 
the  ownership  of  a  slave  depending  upon  the 
laws  of  different  states^  although  the  slave 
was  a  fugitive  from  labor;  for  the  slave  is 
not  discharged  from  labor  or  service,  but  the 
right  to  his  service  or  labor  is  the  subject- 
matter  of  a  controversy  between  others,  in 
which,  in  a  legal  point  of  view,  he  has  no 
interest," 


Landry  t*.  Klopman,  (1858)  13  La.  Ann. 
345,  in  which  case  the  court  said :  '*  The 
history  of  the  Constitution  of  the  United 
States  sho\^'S  that  this  clause  was  introduced 
inco  '  the  Constitution  solely  for  the  benefit  of 
the  slaveholding  states  to  enable  them  to  re- 
claim their  fugitive  slaves  who  should  escape 
into  other  states  where  slavery  is  not  toler- 
ated.' Story  Const.,  sec.  952.  And  the  language 
of  the  clause  clearly  shows  that  this  was  the 
intention.  It  declares  that  no  person  held  to 
labor  shall,  in  consequence  of  any  law  or 
regulati(Mi,  be  discharged  from  such  service 
or  labor.     The  regulation  here  spoken  of  is 
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^  lew  states  may  be  sdmitted  by  the  Congress  into  this  Vnion ;  bnt  no  new  state 
ihall  be  formed  or  erected  within  the  jurisdiction  of  any  other  state;  nor  any 
state  be  formed  by  the  junction  of  two  or  more  states,  or  parts  of  states,  without 
the  consent  of  fhe  legislatures  of  the  states  concerned  as  well  as  of  the 
Congress.^ 
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I.  Power  of  Congress  Limited  to  Admission,  193. 

II.  Authority  to  Acquire  Territory,  193. 

III.  Conditions  Prescribed  by  Congress,  194. 

IV.  Consent  of  Legislature  of  State  Concerned,  194. 
V.  Effect  of  Admission,  194. 

I.  Transfer  of  Causes  to  Federal  and  State  Courts y  194. 

s.  Jurisdiction  over  Indian  Reservations^  195. 

3.  Effect  on  Indian  Treaties ^  195. 

4.  Laws  Passed  by  Territorial  Legislature  After  Admission^  196. 

5.  Rights  Remaining  in  the  National  Government^  196. 

a.  Laws  of  Congress  Extend  over  Neiv  State ^  196. 

b.  Public  and  Unoccupied  Lands y  196. 

c.  Exemption  of  Property  of  United  States  from  Taxation^  197. 

6.  Rights  Acquired  by  a  New  State ^  197. 

a.  On  Equal  Footing  with  the  Old  States^  197. 

b.  General  Civil  and  Criminal  Jurisdiction y  197 

c.  Title  to  Property  Owned  by  Territory  ^  198. 

d.  Title  to  Shore  or  Tide  Lands,  198. 

e.  Control  of  Navigable  Waters,  198. 
f.  Right  of  Eminent  Domain^  199. 

VI.  When  Representation  in  Congress  Begins,  199. 

I  PowZB  OF  CoKGBESS  LixiTSD  TO  Adxissiok.  —  Congress  can  admit  new 
states  into  this  Union,  but  cannot  form  states.  Congress  has  no  creative  power 
in  that  respect^  and  cannot  admit  into  this  Union  any  territory,  district,  or  other 
political  entity  less  than  a  state.  And  such  state  must  exist,  as  a  separate 
independent  body  politic,  before  it  can  be  admitted  under  this  clause  of  the 
Constitution,  and  there  is  no  other  clause.  The  new  state  which  Congress  may 
admit,  by  virtue  of  this  clause,  does  not  owe  its  existence  to  the  fact  of 
admission,  and  does  not  begin  to  exist  coeval  with  that  fact ;  for,  if  that  be  so, 
then  Congress  makes  the  state;  for  no  other  power  but  Congress  can  admit  a 
state  into  the  Union. 

Act  for  Admission  of  West  Virginia  into  by  way  of  amendment,   as  this  would   have 

Union,    (1862)    10  Op.  Atty.-G«n.  427.     See  been  making  part  of  the  state  constitution; 

also  Pennoli  t?.  Municipality  No.  1,  (1845)  3  if  Congress  could  make  it  in  part,  it  might, 

How.   (U.  8.)   609,  wherein  the  court  said:  in  the  form  of  amendment,  make  it  entire." 
*'No  fundamental  principles  could  be  added 

n.  AVTEOBITT   TO  ACQUIBE  Tebbitobt  —  The  power  to  acquire  territory 

is  authorized  by  the  power  to  enlarge  the  number  and  limits  of  the  United 

States  by  the  admission  of  new  states  into  the  Union,  and  this  includes  the 
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poTv^r  to  govern  the  same  by  Congress  in  the  meantime  and  until  the  territory 
is  deemed  fitted  for  statehood. 


Nelson  r.  U.  S.,  (1887)  30  Fed.  Rep.  115. 
See  also  tn/'ra,  this  section  of  the  Constitu- 
tion, the  clause  that  "The  Congress  shall 
have  power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  terri- 


tory or  other  property  belonging  to  the  United 
States ;  and  nothing  in  this  Constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any  particular  state," 
p.  200. 


m.  CoKDiTioKB  Fbescbibed  bt  Cokgbesb.  —  By  the  Act  of  April  8,  1812, 
Louisiana  was  admitted  according  to  the  mode  prescribed  by  the  Act  of  1811. 
Congress  declared  it  should  be  on  the  conditions  and  terms  contained  in  that 
Act,  which  should  be  considered,  deemed,  and  taken  as  fundamental  con- 
ditions and  terms  upon  which  the  state  was  incorporated  in  the  Union.  The 
court  said :  "  All  Congress  intended,  was  to  declare  in  advance,  to  the  people 
of  the  territory,  the  fundamental  principles  their  constitution  should  contain; 
this  was  every  way  proper  under  the  circumstances.  The  instrument  having 
been  duly  formed,  and  presented,  it  was  for  the  national  legislature  to  judge 
whether  it  contained  the  proper  principles,  and  to  accept  it  if  it  did,  or 
reject  it  if  it  did  not  Having  accepted  the  constitution  and  admitted  the 
state,  ^  on  an  equal  footing  with  the  original  states  in  all  respects  whatever,' 
in  express  terms,  by  the  Act  of  1812,  Congress  was  concluded  from  assuming 
that  the  instructions  contained  in  the  Act  of  1811  had  not  been  complied  with. 
No  fundamental  principles  could  be  added  by  way  of  amendment,  as  this  would 
have  been  making  part  of  the  state  constitution ;  if  Congress  could  make  it  in 
part,  it  might,  in  the  form  of  amendment,  make  it  entire." 

habeas  corpus;  that  the  laws  of  the  stat^ 
should  be  published,  and  legislative  and  judi- 
cial proceedings  be  written  and  record^  in 
the  language  of  the  Constitution  of  the 
United  States. 


Permoli  v.  Municipality  No.  1,  (1845)  3 
How.  (U.  S.)  609.  In  the  Act  of  Congress 
of  Feb.  20,  1811,  certain  restrictions  were 
imposed  in  the  form  of  instructions  to 
the  convention  that  might  frame  the  consti- 
tution, such  as  that  it  should  be  republican; 
consistent  with  the  Constitution  of  the 
United  States ;  that  it  should  contain  the  fun- 
damental principles  of  civil  and  religious  lib- 
erty; that  it  should  secure  the  right  of  trial 
■  the        ■       " 


But  see  Brittle  v.  People,  2  Neb.  108, 
wherein  it  was  held  th&t  upon  the  admission 
of  a  state  a  condition  prescribed  by  Congress 
becomes    a    part    of    tne    state    constitution 


by  jury  in  criminal  cases,  and  the  writ  of      though  not  incorporated  therein. 

IT.  CoKSEKT  07  Legislatube  OF  STATE  COKCEBKSD.  —  The  sense  and  spirit 
of  the  constitutional  provision  require  that  the  legislature  which  gives  consent 
on  behalf  of  a  state  to  the  formation  of  a  new  state  within  its  jurisdiction  should 
be  a  legislature  representing  and  governing  the  whole,  and  not  merely  a  part 
of  such  state. 


Act  for  Admission  of  West  Virginia  into 
Union,  (1862)  10  Op.  Atty.-Gen.  426,  advis- 
ing that  the  Act  for  the  admission  of  the 
state  of  West  Virginia  was  not  warranted  by 
tiie  law  of  the  Constitution,  whether  con- 
strued as  prohibiting  the  formati(»i  of  a  new 
state  within  the  jurisdiction  of  any  other 
state  or  as  authorizing  such  formation  with 
the  consent  of  the  legislature  of  the  state  con- 


cerned. The  legislature  which,  at  Wheeling, 
on  May  13,  1862,  gave  its  consent  to  the  dis- 
memberment of  the  state  of  Virginia*  being 
composed  chdefly,  if  not  entirely,  of  persons 
representing  the  forty-eight  counties  whidi 
constitute  the  state  of  West  Virginia,  was 
not  a  legislature  competent  to  give  consent, 
on  behalf  of  Virginia,  to  the  formation  of 
West  Virginia, 


7.  EF7ECT  07  Adxibsiok  —  1.  Transfer  of  Cauies  to  Federal  and  State  Conrtt. 

—  Whenever  a  territory  is  admitted  into  the  Union  as  a  state  the  cases  pending 

in  the  territorial  courts  of  a  federal  character  or  jurisdiction  are  transferred 
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to  the  proper  federal  oourt^  but  all  such  as  are  not  cognizable  in  the  federal 
courts  are  transferred  to  the  tribunals  of  the  new  state.  Pending  cases,  where 
the  federal  and  state  courts  have  concurrent  jurisdiction,  may  be  transferred 
either  to  the  state  or  federal  courts  by  either  party  possessing  that  option  under 
the  existing  laws. 


Baker  v,  Morton,  (1870)  12  Wall.  (U.  S.) 
153.  See  Glaspell  v.  Northern  Pac.  R.  Co., 
(1892)    144  U.  S.  218. 

Failure  to  provide  for  pending  cases. — 
When  Congress  has  passed  an  Act  admitting 
a  territoiy  into  the  Union  as  a  state,  but 
omitting  to  provide,  by  such  Act,  for  the 
dispoeal  of  cases  pending  in  this  court  on  ap- 
peal or  writ  of  error,  it  may  constitutionally 
and  properly  pass  a  subsequent  Act  making 
such  provision  for  them.  Freeborn  v.  Smith, 
(1864)   2  Wall.   (U.  S.)    160. 

Pending  prosecutions.  —  Congress  has  the 
eonstitutional  power  to  save  to  the  federal 


courts  the  right  to  punish  an  offense  com- 
mitted in  a  territory  after  its  admissicMi  as 
a  state.  U.  S.  v.  Baum,  (1896)  74  Fed.  Rep. 
43. 

Suit  for  libel.  —  Florida  was  admitted  into 
the  Union  as  a  state  on  Mar(^  3,  1845,  and 
in  1845  the  state  legislature  passed  an  Act 
for  the  transfer  from  the  territorial  to  the 
state  courts  of  all  cases  except  those  cog- 
nizable by  the  federal  courts,  and  in  1847 
Congress  provided  for  the  transfer  of  these 
to  the  federal  courts.  The  territorial  court 
was  without  jurisdiction  in  1846  of  a  case 
of  libel.  Benner  r.  Porter,  (1850)  9  How. 
(U.  S.)   235. 


2.  Jurisdiction  over  Indian  Beservations.  —  The  admission  of  a  territory  into 
the  Union  upon  an  equality  with  the  other  states,  without  any  special  reserva- 
tion of  jurisdiction  over  the  place  then  known  and  occupied  as  an  Indian 
reservation,  extended  the  jurisdiction  of  the  state  thereover  as  to  all  subjects 
constitutionally  within  its  power  of  legislation  —  such  as  a  crime  committed 
thereon  by  one  white  man  upon  another,  and  it  may  be  by  one  Indian  upon 
another.  But  the  subject  of  the  intercourse  between  the  Indians  and  other 
people  in  the  state  still  remained  a  matter  within  the  jurisdiction  of  the 
United  States,  just  as  much  as  when  the  country  was  a  territory. 

U.  S.  V.  Martin,  (1883)   14  Fed.  Rep.  821.       state  of  Montana,  in  convention  assembled, 

to  the  effect  that  Congress  should  retain  juris- 

Setervation  of  jurisdiction  in  Congress. —  diction  and  control  over  the  Indian  reserva- 
It  was  held  that  there  was  no  legal  objection  tions  within  its  borders.  U.  S.  t^.  Partello, 
to  the  agreement  made  by  the  people  of  the       (1891)   48  Fed.  Rep.  677. 

S.  SflTeet  on  Indian  Treaties  —  Bepeals  Bight  to  Hnnt  on  PnbUo  Lands.  —  The  pro- 
vision of  a  treaty  with  an  Indian  tribe  giving  the  right  to  hunt  on  unoccupied 
knds  of  the  United  States  in  the  hunting  districts  is  repealed  by  a  state  statute 
regulating  the  killing  of  game  within  the  state,  enacted  after  its  admission  as  a 
state  under  an  enabling  Act  of  Congress  declaring  that  the  state  is  admitted 
on  equal  terms  with  the  other  states. 


Ward  r.  Race  Horse,  (1896)  163  U.  S.  507, 
wherein  the  court  said :  "  The  Act  which  ad- 
mitted Wyoming  into  the  Union,  as  we  have 
said,  expressly  declared  that  that  state  should 
have  all  the  powers  of  the  other  states  of  the 
Cnicn,  and  made  no  reservation  whatever  in 
favor  of  the  Indians.  These  provisions  alone 
oonridered  would  be  in  conflict  with  the  treaty 


if  it  was  so  construed  as  to  allow  the  Indians 
to  seek  out  every  unoccupied  piece  of  govern- 
ment land  and  thereon  disregard  and  violate 
the  state  law  passed  in  the  undoubted  exercise 
of  its  municipal  authority.  But  the  lan- 
guage of  the  Act  admitting  Wyoming  into  the 
Union,  which  recognized  her  coequal  rights, 
was  merely  declaratory  of  the  general  rule." 


▼••led  nshiag  Bights  K«t  Sxtingnished.  —  An  Indian  treaty,  the  object  of  which 

^^8  to  limit  the  occupancy  \o  certain  lands  and  to  define  rights  outside  of  them, 

WBerved  to  the  Indians  as  follows :  "  The  exclusive  right  of  taking  fiah  in  all 

the  streams  where  running  through  or  bordering  said  reservation  is  further 
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secured  to  said  confederated  tribes  and  bands  of  Indians,  as  also  the  right  of 
taking  fish  at  all  usual  and  accustomed  places,  in  common  with  citizens  of  the 
territory,  and  of  erecting  temporary  buildings  for  curing  them."  The  admission 
of  the  territory  as  a  state  did  not  extinguish  this  treaty  right,  as  the  United 
States,  while  it  holds  the  country  as  a  territory,  has  the  power  to  create  rights 
which  will  be  binding  on  the  states. 

U.   S.  r.   Winans,    (1905)    198  U.   S.   378,  t;Jie  nati(Mi  to  secure  to  the  Indians  such  a 

wherein  the  court  said :      "  The  extinguish-  remnant  of  the  great  rights  they  possessed  as 

ment  of  the  Indian  title,  opening  the  land  for  *  taking   fish    at    all    usual    and    accustomed 

settlement,  and  preparing  the  way  for  future  places.*     Nor  does  it  restrain  the  state  un- 

states   were   appropriate   to   the   objects   for  reasonably,  if  at  all,  in  the  regulation  of  the 

which  the  United  States  held  the  territory.  right.     It  only  fixes  in  the  land  such  ease- 

And  surely  it  was  within  the  competency  of  ments  as  enable  the  right  to  be  exercised." 

4.  Laws  Passed  by  Territorial  Legislature  After  Admission.  —  When  the  terri- 
torial legislature  is  in  session  when  an  Act  admitting  the  territory  as  a  state  is 
passed,  it  has  the  power  to  continue  in  the  discharge  of  the  duties  of  that 
department  until  superseded,  according  to  the  mode  of  procedure  prescribed  in 
the  organic  Act  or  the  laws  of  the  territory,  and  the  laws  so  passed  are  valid 
if  their  provisions  are  not  in  conflict  with  the  Constitution  of  the  United 
States  or  of  the  state. 

State  t7.  Hitchcock,  (1862)   1  Kan.  181. 

6.  Bights  Bemaining  in  the  Hational  Oovemment  —  a.  Laws  of  Congress 
Extend  oveb  New  State.  —  The  laws  of  the  United  States  extended  over 
Texas  from  the  titae  of  its  admission  by  Con^ss,  and  the  seizure  of  goods 
thereafter  under  the  revenue  laws  of  the  old  republic  was  without  authority 
of  law. 

Calkin  f?.  Cocke,  (1852)  14  How.  (U.  S.)    227. 

6.  Public  and  Unoccupied  Lands.  —  Public  and  unoccupied  lands,  to 
which  the  United  States  have  acquired  title,  either  by  deeds  of  cession  from 
other  states,  or  by  treaty  with  a  foreign  country.  Congress,  imder  the  power 
conferred  upon  it  by  the  Constitution  "  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  belonging  to  the  United 
States,"  has  the  exclusive  right  to  control  and  dispose  of,  as  it  has  with  regard 
to  other  property  of  the  United  States ;  and  no  state  can  interfere  with  this  right, 
or  embarrass  its  exercise. 

Van  Brocklin  v.  Tennessee,  (1886)    117  U.  primary  disposal,  and  they  were  not  subject 

8.  167.  to  taxation.    In  all  other  respects  the  United 

SUtus  of  proprietorship  under  state  sav-  ^^  «*?f  T"tk  ^  same  fooUng  as  private 

ereignty.-On   Sie   admission   of  California  ^^^"  ^J  land.    They  could  authorize  no  in- 

.  T*.,"^  ly  .  „     ,  *,^4.;«„  ,„;*!,  va«ion  of  private  property,  either  to  enable 

into  the  Union,  upon  an  «l"!i,^t«8  7'*^  their  gruntees  to  mfne  the  Unds  purchai^  by 

the   original    states,    the   sovereipity    for  all  *],-»,  ^  the  onwemment.  or  otherwi«.     Wnn/ 

interna,  municipal  pu.Tpo«e«,  and  for  all  pur-  J^  f  ^'oX  bTSIw   G^v?1   Min    ^: 

^;':rsT''aV"5>-y-f:r^^VtS'e  <>««*>    »«  ^^-  ^-  "2- 

national  government  by  the  Constitution  of  The  rig^t  of  the  United  States  to  public 

the  United  States,  passed  to  the  state  of  Call-  lands    originated    in    voluntary    surrenders 

fomia.    Thenceforth,  the  only  interest  of  the  made  by  several  of '  the  old  stiettes  of  their 

United  States  in  the  public  lands  was  that  waste  and  unappropriated  lands  to  the  United 

of  a  proprietor,  like  that  of  any  other  pro-  States  under  a  resolution  of  the  old  Congress 

prietor,  except  that  the  state,  under  the  ex*  of  the  6th  of  September,  1880,  recommending 

press  terms   upon   which    it   was   admitted,  such  surrender  and  cession  to  aid  in  paying 

oould  pass  Qo  laws  to  interfere  with  their  the  public  debt  incurred  by  the  war  of  the 

196  Volume  IX, 


Art  Vf;  Me.  8. 


CONSTITUTION. 


Hew  dtatai. 


Revolution.  The  object  of  all  the  parties  to 
these  contracts  of  cession  was  to  convert  the 
land  into  money  for  the  payment  of  the  debt 
and  to  erect  new  states  over  tlie  territory  thus 
ceded,  and  as  soon  as  these  purposes  could 


be  accomplished  the  power  of  the  United 
States  over  these  lands  as  property  was  to 
cease.  Pollard  v.  Hagan,  (1845)  3  How.  (U. 
S.)   224. 


c.  Exemption  of  Property  of  United  States  from  Taxation.  —  The 
provisions  which  speak  of  the  exemption  of  property  of  the  United  States  from 
taxation,  in  the  various  Acts  of  Congress  admitting  states  into  the  Union,  are 
equivalent  to  each  other;  and,  like  the  other  provision,  which  often  accom- 
panies them,  that  the  state  "  shall  not  interfere  with  the  primary  disposal  of 
the  soil  by  the  United  States,"  they  are  but  declaratory,  and  confer  no  new 
right  or  power  upon  the  United  States. 

Van  BrockUn  t;.  Tennessee,  (1886)  117  U.  S.  167. 

6.  Bights  Acquired  by  a  Hew  State  —  a.  On  Equal  Footing  with  the  Old 
States.  —  The  right  of  every  new  state  to  exercise  all  the  powers  of  govern- 
ment which  belong  to  and  may  be  exercised  by  the  original  states  of  the  Union 
must  be  admitted  and  remain  unquestioned  except  so  far  as  they  are  temporarily 
deprived  of  control  over  the  public  lands. 

Pollard  V,  Ha^an,  (1846)  3  How.  (U.  S.) 
223,  wherein  it  was  said  that  when  Alabama 
was  admitted  into  the  Union  on  an  equal  toot- 
ing with  the  original  states,  she  succeeded  to  all 
the  rights  of  sovereignty,  jurisdiction,  and 
eminent  domain  which  Georgia  possessed  at 
the  date  of  the  cession  of  the  territory  to  the 
United  States,  except  so  far  as  this  right  was 
diminished  by  the  public  lands  remaining  in 
the  possession  and  under  the  control  of  the 
United  States  for  the  temporary  purposes  pro- 
vided for  in  the  deed  of  cession  and  the  legisla- 
tive acts  connected  with  it.  Nothing  remained 
to  the  United  States,  according  to  the  terms 
of  the  agreement,  but  the  public  lands.  And  if 
an  express  stipulation  had  been  inserted  in  the 
agreement,  granting  the  municipal  right  of 
sovereignty  and  eminent  domain  to  the  United 
States,  such  stipulation  would  have  been  void 
and  inoperative;  because  the  United  States 
have  no  constitutional  capacity  to  exercise 
municipal  jurisdiction,  sovereignty,  or  emi- 
nent domain  within  the  limits  of  a  state  or 
elsewhere,  except  in  the  cases  in  which  it  is 
expressly  gnnted.  See  also  Illinois  Cent. 
R.  Co.  i\  Illinois,  (1892)  146  U.  S.  434; 
Knight  r.  U.  S.  Land  Assoc.,  (1891)  142  U. 
S.  183;  Eseanaha,  etc.,  Transp.  Co.  f?.  Clii- 
cago,  (1882)  107  U.  S.  688;  Weber  r.  Harbor 
Com'rs,   (1873)    18  Wall.    (U.  S.)    65. 


The  true  constitntional  equality  between 
the  states  only  extends  to  the  right  of  each, 
under  the  Constitution,  to  have  and  enjoy 
the  same  mea.sure  of  local  or  self  government, 
and  to  be  admitted  to  an  equal  participation 
in  the  maintenance,  administration,  and  con- 
dnet  of  the  common  or  national  government. 
Caee  v.  Toftus,  (1889)  39  Fed.  Rep.  732, 
whcran  the  court  said :  "  The  doctrine  that 
new  states  must  be  admitted  into  the  Union 


on  an  '  equal  footing '  with  the  old  ones  does 
not  rest  on  any  express  provision  of  the  Con- 
stitution, which  simply  declares  '  new  states 
may  be  admitted  by  Congress  into  this 
Union,'  but  on  what  is  considered  and  has 
been  held  by  the  Supreme  Court  to  be  the 
general  character  and  purpose  of  the  union 
of  the  states,  as  established  by  the  Constitu- 
tion,—  a  union  of  political  equals.  Pollard 
V,  Hagan,  (1845)  3  How.  (U.  S.)  233;  Per- 
moli  v.  Municipality  No.  1,  (1845)  3  How. 
(U.  S.)  609;  Strader  r.  Graham,  (1850)  10 
How.  (U.  S.)  92.  But  certainly  this  equality 
does  not  require  that  the  new  state  shall  be 
admitted  to  any  right  in  the  soil  thereof  con- 
sidered as  property.  The  ante-Revolution 
states  acquired  no  property  in  the  soil  thereof 
by  entering  into  the  Union.  The  lands  that 
had  not  ]>as8ed  into  private  hands  they  al- 
ready owned  and  held  as  the  political  suc- 
cessors of  the  British  crown." 

Under  limitations  of  their  own  constitu- 
tions. —  Admitting  a  state  into  the  Union,  on 
an  equal  footing  with  the  original  states,  does 
not  mean  that  its  powers,  legislative,  judi- 
cial, and  executive,  shall  be  exercised  to  the 
same  extent  and  in  the  same  mode  as  all  the 
other  states.  In  this  respect,  the  states  are 
unequal,  as  perhaps  the  powers  of  no  two 
states  are  exercised  in  the  same  mode  and 
to  the  same  extent.  They  are  equal,  as  being 
alike  free  in  the  formation  of  their  consti- 
tution, and  in  the  exercise  of  the  powers  of 
government  under  such  restrictions  and  limi- 
tations as  each  may  have  voluntarily  imposed 
on  itself,  and  in  the  people  of  each  having 
the  power  to  modify  or  change  their  consti- 
tution at  discretion.  Spooner  i?.  McConnell, 
(1838)  1  McLeaji  (U.  S.)  337,  22  Fed.  Cas. 
No.  13,246. 


ft.  Generai.  Civil  and  Criminal  Jurisdiction.  —  Upon  the  admission 

of  a  state  into  the  Union,  the  state  doubtless  acquires  general  jurisdiction,  civil 
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and  criminal,  for  the  preservation  of  public  order,  and  the  protection  of 
persons  and  property,  throughout  its  limits,  except  where  it  has  ceded  exclusive 
jurisdiction  to  the  United  States. 

Van  Brocklin  v.  Tennessee,    (1886)    117  U.  S.  167. 

c.  Title  to  Peopbety  Owned  by  Tbreitoey.  —  Unless  otherwise  de- 
clared by  Congress,  the  title  to  every  species  of  property  owned  by  a  territory 
passes  to  the  state  upon  its  admission  into  the  Union. 

Brown  v.  Grant,    (1886)    116   U.   S.   212.  trust  for  municipal  uses,,  and  in  the  shores 

See  also  Van  Brocklin  v.  Tennessee,   (1885)  of  navigable  waters  below  high-water  mark, 

117  U.  S.  167,  that  the  rights  of  local  sove-  vest  in  the  state  and  not  in  the  United  States, 
reignty,  including  the  title  to  lands  held  in 

d.  Title  to  Shoee  oe  Tide  Lands.  —  On  the  admission  of  a  new  state  into 
the  Union,  the  "  shore  "  or  tide  lands  therein,  not  disposed  of  by  the  United 
States  prior  thereto,  become  the  property  of  the  state.  The  owner  of  land 
abutting  on  the  "  shore  "  or  tide  lands  in  such  state,  and  not  disposed  of  by  the 
United  States  or  the  state,  has  a  right  of  access  from  his  land  to  the  water,  and 
may  erect  and  maintain  a  private  wharf  there  for  his  own  convenience,  so 
long  as  he  does  not  materially  interfere  with  the  rights  of  the  general  public, 
and  subject  to  the  power  of  the  l^slature  to  regulate  such  use. 

Case  V.  Toftus,  (1889)  39  Fed.  Rep.  730.  the  other  new  states,  vests  in  such  state  on 
See  also  Van  Brocklin  v.  Tennessee,  (1886)  its  admission  into  the  Union.  Mare  Island, 
117  U.  S.  167.  (1863)  8  Op.  Atty.-Gen.  422. 

The  vacant  shore  land  between  high  and  See  also  Ovonerahip  and  Oranta  of  Shores 

low  water  mark  in  California,  as  in  each  of      and  Tidetoater  La/ndaf  8  Fed.  Stat.  Annot.  476. 

e.  CoNTBOL  OF  Navigable  Watbbs.  —  New  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  the  shores  of  navigable  waters  and  the  soils 
under  them  as  the  original  states,  and  the  Act  of  Congress  admitting  a  state 
into  the  Union  providing  ^'  that  all  navigable  waters  within  the  said  state 
shall  forever  remain  public  highways,  free  to  the  citizens  of  said  state,  and  of 
the  United  States,  without  any  tax,  duty,  impost,  or  toll  therefor,  imposed  by 
said  state,"  conveys  no  more  power  over  the  navigable  waters  of  such  state  to 
the  government  of  the  United  States  than  it  possesses  over  the  navigable  waters 
of  other  states  under  the  provisions  of  the  Constitution. 

Pollard  V,  Hagan,  (1845)  3  How.  (U.  S.)  commissioners  for  the  purpose  of  improving 

223.    See  also  Shively  v,  Bowlby,  (1894)   152  the  navigation  of  a  river  within  that  state 

U.  S.  26;  Goodtitle  r.  Kibbe,  (1850)   9  How.  is  not  a  violation  of  the  Act  of  Congress  au- 

(U.  8.)   471;  Doe  v.  Beebe,   (1851)    13  How.  thorizing  the  people  of  the  Mississippi  terri- 

(U.  S.)   25.     See  also  Navigation  and  Na/vi-  tory  to  form  a  constitution,  which  Act  dc- 

gahle  Watera  —  Qeneral  Authoriti/  of  Statea  clared  "that  the  Mississippi  river,  and  the 

over  Na/vigahle  Watera,  8  Fed.  Stat.  Annot.  navigable  rivers  and  waters  leading  into  the 

474.  same,  shall  be  common  highways,  and   for- 

in^i.<4».«.     ^«    ».-.»   .^»«<aoi*/««i     v^^»«A   <»«  ever  free,  as  well  to  the  inhabitants  of  the 

tiffed  J^s^riu'th^Khts^i  -^  o*  MissiMippi  as  to  other  citizens  of 

the  or&  states,  a«d  could  at  any  time  5?",f^,u*i'"l*.  V^L  Tif!  .^^J^T^wV^^^ 

afterwards  exercise  full  control  over  ite  navi-  "T  *"  withhold  from  the  state  of  Mississippi 

— Ki«  ^.»>^  ^L^t  .^\^t^i..^  v.„  tu.  n2^  the  power  of  improving  the  interior  of  that 

gable  waters  except  as  restrained  by  the  Con-  .  x5  v^  monnR  Hithpr  of  roail*  or  nanala  nr 

stitution  of  the  United  States  and  laws  of  f***®'  °7  ^     1      •            ??^* .?'  «*"»'••  °' 

rL__«l.  -.-.^  !_  „..™.»_T!-ti,™^«     ar_ji.  by  regulating  the  rivers  within  its  territorial 

the  flow  of  rivers  situated  within  the  interior 

Power  of  state  to  improve  navigation. —      of  the  state.     Could   such   an   intention  be 

A  statute  of  Miaaiaaippi  creating  a  board  of      ascribed  to  Congress,  the  right  to  enforce  it 
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may  be  confidently  denied.    Clearly  Congress  to  her  equality  with  her  sister  states,  neces- 

could  exact  of  the  new  state  the  surrender  of  sarily  implied  and  guaranteed  by  the  very 

no  attribute  inherent  in  her  character  as  a  nature  of  the  federal  compact.     Withers  t?. 

sovereign  independent  state,  or  indisp^isable  Buckley,  (1857)   20  How.   (U.  S.)   92. 

/.  Right  of  Eminent  Domain.  —  The/right  of  eminent  domain  passes  to 
a  new  state  on  its  admission  in  virtue  of  the  inherent  equality  of  the  several 
states. 


Eminent  Domain  of  Texas,  (1857)  8  Op. 
Atty.-Gen.  334. 

When  any  new  state  was  admitted  from 
the  Northwest  Territory,  the  provision  in  the 
ordinance  for  the  government  of  that  terri- 
tory which  declared  that  "the  navigable 
waters  leading  into  the  Mississippi  and  St. 
Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways  and 
forever  free,  as  well  to  the  inhabitants  of  the 
said  territory  as  to  the  citizens  of  the  United 
States,  and  those  of  any  other  states  that 
may  be  admitted  into  the  confederacy,  with- 


out any  tax,  impost,  or  duty  therefor,"  ceased 
to  have  any  operative  force  in  limiting  its 
powers  of  legislation  as  compared  with  those 
possessed  by  the  original  states.  On  the  ad- 
mission of  any  such  new  state  it  at  once  be- 
came entitled  to  and  possessed  all  the  rights 
of  dominion  and  sovereignty  which  belonged 
to  them.  Willamette  Iron  Bridge  Co.  v, 
Hatdi,  (1888)  125  U.  S.  9.  See  also  Sands 
V,  Manistee  R.  Imp.  Co.,.  (1887)  123  U.  S. 
288;  Huse  i\  Glover,  (1886)  119  U.  S.  543; 
Escanaba,  etc.,  Transp.  Co.  v.  Chicago,  (1882) 
107  U.  S.  678 ;  State  v.  School  Dist.  No.  Eight, 
(1890)   76  Wis.  207. 


VI  When  Bbpbsbehtation  ih  Cohgbess  Begiits.  —  A  territory  having 
adopted  a  constitution  and  formed  a  state  government  cannot  have  a  representa- 
tive in  Congress  until  she  is  admitted  into  the  Union ;  therefore,  a  representative 
to  Congress  elected  before  the  state  is  admitted  is  entitled  to  pay  only  from  the 
time  of  such  admission. 


Conway'a  Caae,  (1863)  1  Ct.  01.  68. 
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ARTICLE  IV.,  SECTION  3. 

''The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  mles  anfi 
regulations  respecting  the  territory  or  other  property  belonging  to  the  United 
States;  and  nothing  in  this  Constitntion  shall  be  so  constmed  as  to  prejudice 
any  claims  of  the  United  States,  or  of  any  particular  state." 

I.  Sovereign  Power  over  Acquired  Territory,  201. 
II.  Control  of  Public  Lands,  201. 

1.  Power  of  Congress^  201. 

a.  Power  of  Congress  Exclusive^  201. 

b.  Power  to  Dispose  of  Public  Lands ^  201. 

1)  In  General^  201. 

2)  Declare  Mode  of  Conveyance^  202. 

(3)  Direct  Issue  of  Patent  to  Particular  Person^  203. 

(4)  Grants  Beloiv  High-water  Mark^  202. 
?5)  Impose  Conditions  on  Disposition^  202.  | 
XfS  Prohibit  Assignment  of  Bounty  Warrants^  203.  ] 

(7)  Exempt  Lands  from  Debts  Contracted  Before  Issue  of  Patent^ 

203. 

(8)  Declare  Effect  of  Titles^  203. 

(9)  Question  of  Frauds  203. 

c.  Power  to  Impose  Conditions  on  Privilege  of  Usingy  203. 

d.  Power  to  Prevent  Unlawful  Occupation^  203. 

e.  Validity  of  Grants  Prior  to  Acquisition  of  Territory  by  Untied  States^ 

204. 

f.  Right  to  Extinguish  Indian  Title^  204. 

g.  Abandoned  Military  Reserve^  204. 
h.  Power  to  Delegate  to  States  Authority  to  Mctke  Regulations^  204. 

2.  State  Legislation  Affecting  Public  Lands  and  Grants ^  205. 

a.  Staters  Right  of  Eminent  Domain^  205. 

b.  State  Cannot  Tax,  205. 

c.  When  State  Laws  Regulating  Disposition  Attach^  205. 

III.  Purchase  of.  Property  Captured  from  Confederate  Govern- 

ment, 205. 

IV.  Executive  Department  Cannot  Sell  Public  Property,  206. 
V.  Government  of  Territories,  206. 

1.  Application  of  the  Federal  Constitution^  206. 

2.  Power  of  Congress y  207. 

a.  In  General y  207. 

b.  Without  Limitation^  208. 

c.  May  Legislate  Directly^  208. 

(i)  In  General^  208. 

(2)  General  and  Local  Legislation^  208. 

(3)  Prohibiting  Importation,  Manufacture^  and  ScUe  of  Liquors^  2og. 

d.  May  Delegate  Legislative  Powers  to  Local  Assembly^  209. 

{i)  In  General y  20^. 

(2)  Congress  Has  Supervisory  Legislative  Control^  209. 

(cC)  In  General,  209. 

\K)  No  Annulment  of  Territorial  Statute  by  Implication^  210. 

(J)  Validating  County  Bonds,  210. 

{d)  Revocation  of  Charter  of  Mormon  Church,  710. 

3.  Legislative  Po7ver  of  a  Territory,  211. 

a.  In  General,  2  r  i . 
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b.  For  Assessment  and  Collection  of  Taxes^  a  12. 

c.  In  Force  in  a  Military  Reservation^  21a. 
4.    Territorial  Courts^  212. 

a.  In  General^  212. 

b.  Are  Legislative  Courts^  212. 

c.  Defining  ^Jurisdiction  of  the  Courts y  212. 

d.  Absence  of  Distinction  Between  Federal  and  State  jurisdictions^  213. 

e.  Exercise  of  AdmircUty  jurisdiction^  213. 


L  SOVESEIGH  POWEB  OYEB  ACQUIEEB  Tebbitoet.  —  Power  to  acquire  terri- 
tory either  by  conquest  or  treaty  is  vested  by  the  Constitution  in  the  United 
States,  Conquered  territory,  however,  is  usually  held  as  a  mere  military 
occupation  until  the  fate  of  the  nation  from  which  it  is  conquered  is  determined ; 
but  if  the  nation  is  entirely  subdued,  or  in  case  it  is  destroyed  and  ceases  to 
exist,  the  right  of  occupation  becomes  permanent,  and  the  title  vests  absolutely 
in  the  conqueror. 

U.  S.  V.  Hudcabee,  (1872)  16  Wall.  (U. 
S.)  434. 

On  the  cession  of  California  by  treaty  with 
Mexico,  the  federal  government  had  not  only 
the  right  of  eminent  domain,  but  the  fee,  and 
the  prime  and  uncontrolled  right  of  disposi- 
tion of  the  territory,  all  of  which  are  attri- 
butes of  sovereignty.  The  territory  of  Cali- 
fornia passed  to  the  United  States,  subject 
to  the  power  of  the  federal  government  to  es- 
tablish a  territorial  government,  or  erect  the 


same  into  a  state.     People  r.  Folsom,  (1855) 
6  Cal.  378. 

Sovereignty  suspended  when  territory  cap- 
tured by  enemy.  —  The  sovereignty  of  the 
United  States  over  territory  captured  by  an 
enemy,  and  in  its  open  and  exclusive  posses- 
sion, is  suspended,  and  the  laws  of  the  ITnited 
States  can  no  longer  be  rightfully  enforced 
or  be  obligatory  upon  the  inhabitants  who  re- 
main to  submit  to  the  conquerors.  U.  S.  v. 
Hayward,  (1816)  2  Gall.  (U.  S.)  485,  26 
Fed.  Cas.  No.  15,336. 


n.  CoNTBOLOF  Public  Lahds — 1.  Power  of  CongreM  —  a.  Powbb  of  Con< 
0BE88  Exclusive.  —  No  appropriation  of  public  land  can  be  made  for  any 
purpose  but  by  authority  of  Congress. 


U.  S.  r.  Fitzgerald,  (1841)  15  Pet.  (U.  S.) 
421.  See  also  U.  S.  t\  Tichenor,  (1882)  12 
Fed.  Rep.  423. 

The  Conatitution  of  the  United  States 
Tests  in  Congress  the  exclusive  power  of  dis- 
posing of  and  making  all  needful  rules  and 
regulations  in  relation  to  the  puhlic  lands. 
State  courts  have  no  authority  to  interfere 
with  the  primary  disposal  of  the  soil.  The 
matter  rests  exclusively  with  the  general  gov- 
ernment, which  has,  from  the  beginning,  acted 
Qpoo  it  by  legislation  through  boards  of  com- 
missioners, receivers,  and  registers,  under  the 
fall  supervision  of  the  secretary  of  the  treas- 
niy.  The  decisions  of  that  officer,  made 
within  the  jurisdiction  vested  in  him,  cannot 


be  reviewed  by  us.    Terry  t?.  Hennen,  (1849) 
4  La.  Ann.  464. 

Neither  the  President  nor  any  of  the  exec- 
utive officers  in  the  several  departments  of 
the  government  can  make  a  reservation  or 
appropriation  of  the  public  domain  for  any 
purpose  whatever  without  the  express  au- 
thority of  law.  McConnell  r.  Wilcox,  (1837) 
2  111.  353. 

The  President  has  the  power  to  make  reser- 
vations of  public  lands  for  public  uses,  as  for 
occupation  by  Indians,  from  the  public  do- 
main lying  within  the  limits  of  a  state.  In- 
dian Reservations,  (1882)  17  Op.  Atty.-Gen. 
258,  wherein  the  attorney -general  seemed  to 
infer  a  statutory  authority. 


6.  PowEE  TO  Dispose  of  Pitblic  Lands  —  (1)  In  GenercU,  —  The  words 
"  dispose  of  "  vest  in  Congress  the  power  not  only  to  sell  but  also  to  lease  the 
lands  of  the  United  States.  The  disposal  must  be  left  to  the  discretion  of 
Congress. 

U.  S.  V.  Gratiot,  (1840)  14  Pet.  (U.  S.) 
538.  See  also  U.  S.  t?.  Tichenor,  (1882)  12 
Fed.  Rep.  422. 

The  "power  to  dispose  of  and  make  all 


dOl 


needful  rules  and  regulations  respecting  the 
territory  "  or  public  domain,  being  expressly 
delegated  by  the  Constitution  of  the  United 
States,  it  follows  that  the  law^s  of  Congress, 
made  for  the  purpose  of  such  disposition  and 
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for  the  complete  investiture  of  the  title  in  The    term    "territory"    as    here    used    is 

the  purchaser  or  donee,  are  made  in  pursu-  merely  descriptive  of  one  kind   of   property 

ance  of  the  powers  delegated.     Rose  t?.  Buck-  and  is  equivalent  to  the  word  "  lands."     U. 

land,  (1856)   17  111.  311.  S.  v.  Gratiot,   (1840)   14  Pet.   (U.  S.)  637. 

(2)  Declare  Mode  of  Corweyance.  —  Congress  has  the  absolute  right  to 

prescribe  the  times,  the  conditions,  and  the  mode  of  transferring  the  national 

public  lands,  or  any  part  of  them,  and  to  designate  the  person  to  whom  the 

transfer  shall  be  made.     No  state  legislation  can  interfere  with  this  right  or 

embarrass  its  exercise. 

Gibson  17.  Chouteau,   (1871)   13  Wall.   (U.  The  term  ''disposed  of*  was  adopted  from 

S.)  99.  the  ordinance  of  1785  and  comprehends  every 

The  United  States,  being  the  owner  of  the      S'fh-Yw^iif  ^♦^l.**^'^H''!lf  ^wL^'I^Sf'kJ 
public  lands  within  the  st^  and  territoriee.      ?L'^„:"'^if  *t^S!"'L'^„^'*^„'"i'  }Z 

We  the  right  to  say  to  whom,  in  what  mode,      *«  '^T^uST  V„^^?     jL^'  ^\Z^^ 
and  bv  what  tiUe    thev  ahajl  be  eonvered       ""^    limited     interest     Leasee    of    Mineral 

^ineVMarsilSl!'  S)  20  H^.Tu!T)'      ^d«  ?»  ^^^^  ^'^'^   ^^^^   *  OP"  ^t*y- 
568.  ^'^'  **'• 

(3)  Direct  Issue  of  Patent  to  ParticvJar  Person.  —  Congress  can  direct  the 
issue  of  a  patent  to  a  certain  person  by  a  special  statute,  if  a  right  to  the  land 
has  not  vested  in  another  before  the  passage  of  the  Act. 

Emblen  v,  Lincoln  Land  Co.,  (1902)  184  U.  S.  664,  afflmUng  (C.  C.  A.  1900)  102  Fed. 
Rep.  559. 

(4)  Oraoits  Below  High-water  Mark.  —  Congress  has  the  power  to  make 
grants  of  lands  below  high-water  mark  of  navigable  waters  in  any  territory  of 
the  United  States,  whenever  it  becomes  necessary  to  do  so  in  order  to  perform 
international  obligations,  or  to  effect  the  improvement  of  such  lands  for  the 
promotion  and  convenience  of  commerce  with  foreign  nations  and  among  the 
several  states,  or  to  carry  out  other  public  purposes  appropriate  to  the  objects 
for  which  the  United  States  hold  the  territory. 

Shively  v,  Bowlby»   (1894)    152  U.  S.  48,  the  Constitution,  as  is  now  well  settled,  the 

wherein  the  court  said:      "Notwithstanding  United  States  having  rightfully  acquired  the 

the  dicta  contained  in  some  of  the  opinions  ot  territories,   and   being  the   only   government 

this  court,     *     *     *    to  the  effect  that  Con-  which  can  impose  laws  upon  them,  have  the 

gress  has  no  power  to  grant  any  land  below  entire  dominion  and  sovereignty,  national  and 

high-water  mark   of  navigable  waters   in   a  municipal,  federal  and  state,  over  all  the  ter- 

territory  of  the  United  SUttes,  it  is  evident  ritories,  so  long  as  they  remain  in  a  terii- 

that  this  is  not  strictly  true.     *     *     *     By  torial  condition." 

(5)  Impose  Conditions  on  Disposition.  —  Under  the  Federal  Constitution, 
Congress  is  vested  with  the  exclusive  power  to  manage  and  dispose  of  the  public 
lands.  It  may  dispose  of  them  in  such  manner,  on  such  terms  and  conditions, 
and  subject  to  such  restrictions  and  limitations  as  in  its  judgment  will  best 
promote  the  public  welfare. 

Davidsons.  Jordan,  (1874)  47  Cal.  351.  tions.     Congress  has  the   absolute  right    to 

The  vaUdity  of  a  restriction  found  in  an  P«»<^"^;  }^^  V"^"'  ^^,!  .^<^°<l>t*^"f'  »»d  the 

mdiaB  treaty^and  contained  in  a  patent  of  S!^%f  it^^^nl"  to"L^^^^ 

land  "  not  to  be  lea^^d  or  sold  by  the  grantee  P  ^^^  ^^^^  transfer  shall  be  made.     No  statS 

JSo*^L!5!T"  ^^^'^"*•7^^7!l  Tt  •?"^  legislation   can  interfere  with  this   right    or 

^epe^ssion  of  the  President  of  the  Unile^^  embarrass   its  exercise;   and  to  preveit    the 

^' UpH^'^-^^^an    .^^«^^"l4?tonr.W,l-  j^iHty  of  any  attempted   int^erencer* 

son,   (1872)    29  Wis.  390,  m  which  case  the  n-oviqion    has   btin   usuallv    inserted    in    Jk-T 

court  approved  of  the  statement  that  «  with  ^^'^^^  bv  wS  the  new  stet^havl  1^^ 

respect  to  the  public  domain  the  Constitution  ^^  J^ted  into  the  Union,  that  such  interfei^ 

vests  m  Congress  the  power  of  disposition,  ^j^^  ^^^  ^           ^.^        ^  ^^  ^^^  ^.^  ^ 

and  of  making  all  needful  nile^  and  regula-       ^^    ^.^^^  g^^^os  shill  neWbe  made," 
tions.     That  power  is  subject  to  no  limita- 
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( 6 )  Prohibit  Assignment  of  Bowniy  Wammts.  —  An  Act  of  Congress 
providing  for  the  survey  of  certain  of  the  public  domain,  for  the  locating  of 
military  boundaries  therein,  for  the  issuing  of  warrants  for  the  period  of  five 
years  to  the  parties  entitled  to  such  bounty,  and  for  the  granting  of  patents  to 
them,  is  valid  in  providing  "  that  no  claim  for  military  land  bounties  shall 
be  assignable  or  transferable  in  any  manner  whatever  until  after  patent  shall 
have  been  granted  in  manner  aforesaid.  All  sales,  mortgages,  contracts,  or 
agreements  of  any  nature  whatever,  made  prior  thereto,  for  the  purpose,  or 
with  the  intent  of  alienating,  pledging,  or  mortgaging  any  such  claim,  are 
hereby  declared  and  shall  be  held  null  and  void." 

Rose  V,  Buckland,  (1866)   17  111.  309. 

(7)  Exempt  Lamds  from  Debts  Contracted  Before  Issue  of  Patent,  — 
An  Act  of  Congress  exempting  all  lands  patented  under  the  Act  of  which  it  is 
a  part,  from  liability  for  any  of  the  debts  of  the  patentee  contracted  prior  to 
the  issuing  of  the  patent,  whether  the  lands  are  still  held  by  the  patentee,  or 
a  bona  fide  purchaser  deriving  title  from  him,  is  valid. 

RuueU  V.   Lowth,    (1874)    21   Minn.    168.     See  also  Gile  17.  Hallock,  (1873)  33  Wis.  523. 

(8)  Declare  Effect  of  Titles.  —  Congress  has  the  sole  power  to  declare  the 
dignity  and  effect  of  titles  efnanating  from  the  United  States ;  and  the  whole 
legislation  of  the  federal  government,  in  reference  to  the  public  lands,  declares 
the  patent  the  superior  and  conclusive  evidence  of  legal  title ;  until  its  issuance, 
the  fee  is  in  the  government,  which,  by  the  patent,  passes  to  the  grantee,  and 
he  is  entitled  to  recover  the  possession  in  ejectment 

BagneU  v.  Broderick,  (1839)  13  Pet  (U.  S.)  460. 

(9)  Question  of  FroAid.  —  When  a  grant  or  a  patent  for  land,  or  legislative 
confirmation  of  titles  to  land,  has  been  given  by  the  sovereignty  or  legislative 
authority  only  having  the  right  to  make  it^  without  any  provision  having  been 
made  in  the  patent  or  by  the  law  to  inquire  into  its  fairness  as  between  the 
grantor  and  grantee,  or  between  third  parties,  a  third  party  cannot  raise  in 
ejectment  the  question  of  fraud  as  between  the  grantor  and  grantee,  and  thus 
look  beyond  the  patent  or  grant. 

Field  r.  Seabuiy,  (1866)  19  How.  (U.  S.)  332,  reverting  (1866)  McAll.  (U.  S.)  1,  21 
Fed.  Cas.  No.  12,574. 

c.  PowEB  TO  Impose  Conditions  on  Pbivilegb  of  Using.  —  As  the  lands 
and  springs  at  the  Hot  Springs  reservation  are  the  absolute  property  of  the 
government,  the  government  acting  through  Congress  has  the  right  to  control 
them  or  refuse  the  use  of  them  to  the  public,  or,  if  it  permits  such  use,  to 
prescribe  the  terms  and  conditions  under  which  this  privilege  can  be  enjoyed ; 
Congress  can  delegate  the  power  to  make  rules  and  regulations  to  the  secretary 
of  the  interior. 

Van  Lear  r.  Eisele,  (1903)  126  Fed.  Rep.  826. 

rf.  Power  to  Prevent  Unlawful  Occitpation.  —  An  Act  of  Congress 

passed  to  prevent  unlawful  occupation  of  public  lands  is  valid. 
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Camfield  r.  U.  S.,  (1897)  167  U.  S.  525, 
wherein  the  court  said :  "  While  we  do  not 
undertake  to  say  that  Congress  has  the  un- 
limited power  to  legishite  against  nuisances 
within  a  state,  which  it  would  have  within  a 
territory,  we  do  not  think  the  admission  of 
a  territory  as  a  state  deprives  it  of  the  power 
of  legislating  for  the  protection  of  the  public 
lands,  though  it  may  thereby  involve  the  ex- 
ercise of  what  is  ordinarily  known  as  the 
police  power,  so  long  as  such  power  is  di- 
rected solely  to  its  o\vn  protection.  A  differ- 
ent rule  would  place  the  public  domain  of  the 


United    States   completely   at  the   mercy   of 
state  legislation." 

Power  to  prohibit  and  punish  trespaBsing. 
—  **  For  the  disposal  of  the  public  lands, 
therefore,  in  the  new  states  where  such  lands 
lie,  Congress  may  provide  by  law ;  and  having 
the  constitutional  power  to  pass  the  law,  it 
is  supreme;  so  Congress  may  prohibit  and 
punish  trespassers  on  the  public  lands.  Hav- 
ing the  povier  of  disposal  and  of  protection, 
Congress  alone  can  deal  with  the  title,  and  no 
state  law,  whether  of  limitations  or  other- 
wise, can  defeat  such  title."  Jourdan  r.  Bar- 
rett, (1846)  4  How.  (U.  S.)    169. 


e.  Validity  of  Grants  Priob  to  Acquisition  of  Tekbitory  by  United 
States.  —  The  question  of  the  validity  of  grants  obtained  prior  to  the  acquisi- 
tion of  territory  by  the  United  States  is  for  the  consideration  of  Congress,  and 
the  courts  are  concluded  by  the  action  of  that  body. 

Tameling  v.  U.  S.  Freehold,  etc.,  Co.,  (1876)  93  U.  S.  6G3.  See  also  Maxwell  Land  Grant 
Case,  (1887)   121  U.  S.  366. 

/.  Right  to  Extinguish  Indian  Title.  —  The  territory  or  unpatented 
lands  then  within  the  territorial  boundaries  of  the  United  States,  and  which 
did  not  belong  to  the  original  individual  states,  was  intended  to  be,  and  upon 
the  ratification  and  adoption  of  the  Constitution  did  become,  the  absolute  prop- 
erty of  the  United  States,  subject  only  to  the  right  of  occupancy  by  the  Indians. 
But  the  United  States  possessed  the  right  to  extinguish  the  Indian  title  of 
occupancy  either  by  conquest  or  purchase. 

U.  S.  r.  Nelson,  (1886)  29  Fed.  Rep.  204,  affirmed  (1887)   30  Fed.  Rep.  112. 

g.  Abandoned  Military  Reserve.  —  A  military  reserve  may  be  abandoned 
by  the  government  when  it  becomes  useless  for  public  purposes,  and  by  giving 
notice  through  the  secretary  of  the  treasury  (now  the  secretary  of  the  interior) 
it  may  be  considered  as  a  part  of  the  public  lands,  from  which  it  was  temporarily 
roser\^ed.  Such  lands  having  been  surveyed  and  offered  at  public  auction  may 
be  open  to  entry  as  other  lands. 

U.  S.  V.  Railroad  Bridge  Co.,  (1855)  6  Mc-        (1862)   10  Op.  Atty.-Gen.  370,  as  to  the  facts 
Lean   (U.  S.)   517,  27  Fed.  Cns.  No.  10.114.       constituting  abandonment. 
But   see  Rock    Island    Military   Reservation, 

h.  Power  to  Dkt-kgate  to  States  Authority  to  Make  Regulations.  — 

Congress  may  delegate  to  state  legislatures  the  making  of  additional  regulations 

respecting  the  disposal  of  and   acquiring  title  to  public  lands,   and  a   state 

statute,  relating  to  mining  claims,  providing  that  the  declaratory  statement 

filed  in  the  office  of  the  clerk  of  the  county  in  which  the  lode  or  claim  is 

situated  must  contain  "  the  dimensions  and  location  of  the  discoverv  shaft, 

or  its  equivalent,  sunk  upon  lode  or  placer  claims,"  and  "  the  location  and 

description  of  each  comer,  with  the  markings  thereon,"  is  not  invalid  as  too 

stringent  and  conflicting  with  the  liberal  purpose  manifested  by  Congress  in 

its  legislation  resjiecting  mining  claims. 

Butte  City  Water  Co.  r.  Baker,  (1905)  196  to  determine  the  conditions  upon  which  the 
V.  S.  126,  wherein  the  court  said:  "Con-  public  lands  shall  he  disposed  of.  The  naUon 
gri'ss  is  the  body  to  which  is  given  the  powrr       is  an  owner,  and  hafl  made  Congress  the  prin- 
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cipal  agent  to  dispose  of  its  property.  Is  it 
inecmceivable  that  Congress,  having  r^ard  to 
the  interests  of  this  owner,  shail,  after  pre- 
Bcribing  the  main  and  substantial  conditions 
of  disposal,  believe  that  those  interests  will 
be  subserved  if  minor  and  subordinate  regu- 
lations are  intrusted  to  the  inhabitant^  of  the 
mining  district  or  state  in  which  the  particu- 
lar lands  are  situated?  While  the  disposition 
of  these  lands  is  provided  for  by  congressional 
legislation,  such  legislation  savors  somewhat 


of  mere  rules  prescribed  by  an  owner  of  prop- 
erty for  its  disposal.  It  is  not  of  a  legislative 
character  in  the  highest  sense  of  the  term, 
and  as  an  owner  may  delegate  to  his  princi- 
pal agent  the  right  to  employ  subordinates, 
giving  to  them  a  limited  discretion,  so  it 
would  seem  that  Congress  might  rightfully 
intrust  to  the  local  legislature  the  determina- 
tion of  minor  matters  respecting  the  disposal 
of  these  lands." 


2.  State  Legislation  Affecting  Public  Lands  and  Grants —  a.  State's  Right  of 
Eminent  Domain.  —  Land  within  a  state  purchased  by  the  United  States  as 
a  mere  proprietor,  and  not  reserved  or  appropriated  to  any  special  purpose, 
may  be  liable  to  condemnation  for  streets  or  highways,  like  the  land  of  other 
proprietors,  under  the  rights  of  eminent  domain.  But  though  land  purchased 
within  a  state  for  ordinary  purposes  by  the  general  government  must  yield  to 
the  local  public  demands,  yet  land,  when  held  at  first  by  an  original  cession  to 
that  government,  and  afterwards  appropriated  for  a  specific  public  object,  is 
not  liable  to  be  taken  away  for  an  ordinary  local  object,  though  public,  and 
especially  one  under  another  government  and  by  mere  implication. 

vested  in  the  federal  government.  The  pro- 
prietary rights  of  the  United  States  can  in 
no  respect  restrict  or  modify  this  exerci.se  of 
the  sovereign  power  of  the  state.  U.  iS.  t;. 
Railroad  Bridge  Co.,  (1855)  6  McLean  (U. 
S.)  617,  27  Fed.  Cas.  No.  16,114. 


U.  S.  1?.  Chicago,  (1849)  7  How.  (U.  S.) 
194. 

A  state  may  make  public  roads  througl^  the 
lands  of  the  United  States  under  its  power  of 
eminent  domain,  and  this  power  may  be  ex- 
ercised by  the  states  subject  to  no  power 


6.  State  Cannot  Tax.  —  This  proyision  implies  the  exclusion  of  all  other 

authority  over  the  property  which  oould  interfere  with  this  right  or  obstruct 

its  exercise,  and  a  state  has  no  power  to  tax  the  property  of  the  United  States 

within  its  limits. 

Wisconsin  Cent.  R.  Co.  x>.  Price  County,  (1890)  133  U.  S.  504.  See  also  Pollard  t7.  Hagan, 
(1845)  3  How.  (U.  S.)  224. 

c.  When  State  Laws  Regulating  Disposition  Attach.  —  Whenever  the 
question  in  any  courts  state  or  federal,  is  whether  a  title  to  land  which  had  once 
been  the  property  of  the  United  States  has  passed,  that  question  must  be  resolved 
by  the  laws  of  the  United  States;  but  whenever,  according  to  those  laws, 
the  title  shall  have  passed,  then  that  property,  like  all  other  property  in  the 
state,  is  subject  to  state  legislation,  so  far  as  that  legislation  is  consistent  with 
the  admission  that  the  title  passed  and  vested  according  to  the  laws  of  the 
United  States.  The  state  has  an  undoubted  right  to  legislate  as  she  may  please 
in  regard  to  the  remedies  to  be  prescribed  in  her  courts,  and  to  re^ilate  the 
disposition  of  the  property  of  her  citizens  by  descent,  devise,  or  alienation. 

Wilcox  17.  Jackson,   (1839)    13  Pet.    (U.  S.)  617. 

in.  PUSCHABE  OF  Pbopebtt  Captttbed  fbok  Coitfedebate  Ooyebnkent  — 
Purchasers  from  the  United  States  of  property  bought  by  the  Confederate 
government,  and  captured  by  the  United  States,  obtained  a  good  title. 

U-  S.  V,  Huckabee,  (1872)  16  Wall.  (U.  S.)  434. 
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IV.  Executive  Depabtxeitt  Cahkot  Bell  Pitblic  Pbopebtt.  —  By  the  Con- 
stitution the  power  to  dispose  of  and  make  all  necessary  rules  and  regulations 
respecting  the  territory  or  property  belonging  to  the  United  States  is  vested 
in  Congress.  In  the  absence  of  authority  conferred  by  Congress,  the  President 
cannot  dispose  of  public  property  of  the  United  States,  and  neither  the  Presi- 
dent nor  the  war  department  has  power  to  grant  a  concession  of  the  right  to 
use  the  water  power  of  the  river  Plata  in  Porto  Rico  after  the  treaty  with 
Spain,  when,  prior  to  the  treaty,  the  crown  of  Spain  was  the  owner  for  public 
use  of  the  proprietary  rights  of  the  natural  beds  or  channels  of  rivers,  both 
navigable  and  unnavigable,  to  the  extent  covered  by  the  waters  in  the  ordinary 
greatest  swell. 

Porto  Rico  — Concessions,  (1899)  22  Op. 
Attj.-Gen.  546. 

Tha  war  department  has  no  authority  to 
sell  the  public  property  put  under  its  man- 
agement and  superintendence  in  the  absence 
of  laws  countenancing  the  right.  U.  S.  t?. 
NicoU,  (1826)  1  Paine  (U.  S.)  646,  27  Fed. 
Cas.  No.  16,879. 


The  treasury  department  has  no  right  to 
sell  public  property  without  the  authority 
of  an  Act  of  Congress  for  that  purpose,  and 
cannot  ratify  an  unauthorized  sale  by  the  war 
department.    U.  S.  v,  NicoU,  (1826)   1  Paine 


^ 


(U.  S.)  646,  27  Fed.  Cas.  No.  16,879. 


v.  OOTBXVIISHT  OF  TEBBIT0BIE8  —  1.  Application  of  the  Federal  Conitita- 
tion«  —  The  Personal  and  Civil  Bighti  of  the  inhabitants  of  the  territories  are  secured 
to  them,  as  to  other  citizens,  by  the  principles  of  constitutional  liberty  which 
restrain  all  the  agencies  of  government,  state  and  national;  their  political 
rights  are  franchises  which  they  hold  as  privileges  in  the  legislative  discretion 
of  the  Congress  of  the  United  States. 


Murphy  v,  RaniBey,  (1885)  114  U.  S.  44. 

In  the  government  of  territory  acquired  by 
conquest  or  treaty.  Congress  cannot  do  or 
authorize  any  Act  or  pass  any  law  forbidden 
by  the  Constitution,  as  suspending  the  writ 
of  habeas  corpus  in  time  of  peace,  passing  a 
bill  of  attainder  or  em  post  facto  law  ( Art.  I., 
see.  9),  quartering  a  soldier  in  a  house  with- 
out the  consent  of  the  owner  in  time  of  peace, 
making  a  law  respecting  an  establishment  of 
religion  ( First  and  Second  Amendments ) ,  and 
others.  But  it  may  exercise  any  legislative 
power  not  expressly  forbidden  to  it  by  the 
Constitution,  and  to  this  there  may  be  a 
further  limit  that  the  same  shall  not  be  in- 


consistent with  the  general  spirit  and  genius 
of  that  instrument,  nor  contraiy  to  the  pur- 
pose for  which  territory  may  be  acquired. 
Subject  to  these  limitations,  the  manner  in 
which  this  power  shall  be  exercised  reeta  in 
the  discretion  of  Congress.  It  may  legislate 
for  the  territory  directly  and  in  detail.  It 
may  confide  the  government  of  the  same,  with 
or  without  special  limitation,  to  a  council  or 
commission  of  its  own  selection,  or  it  may 
provide  what  is  known  as  a  territorial  gov- 
ernment, in  which  the  ordinaiy  powers  of 
legislation  shall  be  confided  to  an  assembly 
chosen  by  the  residents,  or  some  portion  or 
class  of  them.  Nelson  v.  U.  S.,  (1887)  30 
Fed.  Rep.  115. 


Oenititntion  Not  Belf-operating  over  Ceded  Territory.  —  The  power  to  govern  territory, 
implied  in  the  right  to  acquire  it,  and  given  to  Congress  in  this  clause,  to 
whatever  other  limitations  it  may  be  subject,  the  extent  of  which  must  be 
decided  as  questions  arise,  does  not  require  that  body  to  enact  for  ceded  territory, 
not  made  part  of  the  United  States  by  congressional  action,  a  system  of  laws 
which  shall  include  the  right  of  trial  by  jury,  and  the  Constitution  does  not> 
without  legislation  and  of  its  own  force,  carry  such  right  to  territory  so 
situated. 

Dorr  V.  U.  S.,    (1904)    195  U.  S.   149,  in  271,  sustain  the  right  of  Congress  to  make 

which   case  the  court   said:      "While   these  laws  for  the  government  of  territories,  with- 

cases,  and  others  which  are  cited  in  the  late  out  being  subject  to  all  the  restrictions  which 

case  of  Downes  r.  Bidwell,  (1901)   182  U.  S.  are  imposed    upon  that  body  when   passing 
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laws  for  the  United  States,  considered  as  a 
political  body  of  states  in  union,  the  exercise 
of  the  power  expressly  granted  to  govern  the 
territories  is  not  without  limitations.  Speak- 
ing of  this  power,  Mr.  Justice  Curtis,  in  the 
case  of  Dred  Scott  r.  Sandford,  (1856)  19 
IIow.  (U.  S.)  393,  614,  said:  '  If,  then,  this 
clause  does  contain  a  power  to  legislate  re- 
specting the  territory,  what  are  the  limits  of 
that  power?  To  this  1  answer  that,  in  com- 
mon with  all  the  other  legislative  powers  of 
Congress,  it  finds  limits  in  the  express  prohi- 
bitions on  Congress  not  to  do  certain  things; 
that,  in  the  exercise  of  the  legislative  power. 
Congress  cannot  pass  an  ex  post  fcLcio  law  or 
bill  of  attainder;  and  so  in  respect  to  each 
of  the  other  prohibitions  contained  in  the 
Constitution.'  In  every  case  where  Congress 
undertakes  to  legislate  in  the  exercise  of  the 
power  conferred  by  the  Constitution,  the  ques- 
tion may  arise  as  to  how  far  the  exercise  of 
the  power  is  limited  by  the  *  prohibitions '  of 
that  instrument.     The  limitations  which  are 


to  be  applied  in  any  given  case  involving  ter- 
ritorial govemment  must  depend  upon  the 
relation  of  the  particular  territory  to  the 
United  States,  concerning  which  Congress  is 
exercising  the  power  conferred  by  the  Con- 
stitution. That  the  United  States  may  have 
territory  which  is  not  incorporated  into  the 
United  States  as  a  body  politic,  we  think 
was  recognized  by  the  framers  of  the  Consti- 
tution in  enacting  the  article  already  con- 
sidered, giving  power  over  the  territories,  and 
is  sanctioned  by  the  opinions  of  the  justices 
concurring  in  the  judgment  in  Downes  t?.  Bid- 
well,  (1901)  182  U.  S.  271.  Until  Congress 
shall  see  fit  to  incorporate  territory  ceded  by 
treaty  into  the  United  States,  we  regard  it 
as  settled  by  that  decision  that  the  territory 
is  to  be  governed  under  the  power  existing  in 
Congress  to  make  laws  for  such  territories 
and  subject  to  such  constitutional  restrictions 
upon  the  powers  of  that  body  as  are  appli- 
cable to  the  situation." 


Wliera  the  Constitution  Has  Been  Onee  Formally  Ezsoadod  by  CongroM  to  territories, 
neither  Congress  nor  the  territorial  legislature  can  enact  laws  inconsistent 
therewith. 


Downes  r.  Bidwell,  (1901)  182  U.  S.  271, 
wherein  the  court  said  that  in  the  govem- 
ment of  acquired  territory  "  we  suggest,  with- 
out intending  to  decide,  that  there  may  be  a 
distinction  between  certain  natural  rights, 
enforced  in  the  Constitution  by  prohibitions 
against  interference  with  them,  and  what  may 
be  termed  artificial  or  remedial  rights,  which 
are  peculiar  to  our  own  system  of  jurispru- 
dence. Of  the  former  class  are  the  rights  lo 
one's  own  religious  opinions  and  to  a  public 
expression  of  them,  or,  as  sometimes  said,  to 
worship  God  according  to  the  dictates  of  one's 
own  conscience;  the  right  to  personal  liberty 
and  individual  property;  to  freedom  of  speech 
and  of  the  press;  to  free  access  to  courts  of 
justice;  to  due  process  of  law  and  to  an  equal 
protection  of  the  laws;  to  immunities  from 
unreasonable  searches  and  seizures,  as  well 
as  eruel  and  unusual  punishments;  and  to 
such  other  immunities  as  are  indispensable 
to  a  free  govemment.  Of  the  latter  class  are 
the  rights  to  citizenship,  to  suffrage,  and  to 
the  particular  methods  of  procedure  pointed 
out  in  the  Constitution,  which  are  peculiar  to 
Anglo-Saxon  jurisprudence,  and  some  of 
which  have  already  been  held  by  the  states  to 


be  unnecessary  to  the  proper  protection  of 
individuals." 

**  Whatever  doubt  may  have  eziated  as  to 

whether  the  Constitution  and  laws  of  the 
United  States  of  their  own  force  extended 
to  territory  acquired  by  conquest  or  by  treaty, 
has  been  removed  since  the  decision  in  the 
case  of  DowTies  t;.  Bidwell,  ( 1901 )  182  U.  S. 
244,  where  the  court,  after  reviewing  the 
various  Acts  of  the  Congress  respecting  the 
territories  of  the  United  States,  at  page  268 
says :  '  It  is  sufficient  to  say  that  Congress 
has  or  has  not  applied  the  revenue  laws  to 
the  territories,  as  the  circumstances  in  each 
case  seemed  to  require,  and  has  specifically 
legislated  for  the  territories  whenever  it  was 
its  intention  to  execute  laws  beyond  the  lim- 
its of  the  states.  Indeed,  whatever  may  have 
been  the  fluctuations  of  opinion  in  other 
bodies  (and  even  this  court  has  not  been 
exempt  from  them).  Congress  has  been  con- 
sistent in  recognizing  the  difference  between 
the  states  and  territories  under  the  Constitu- 
tion.'" De  Baca  r.  U.  S.,  (1901)  37  Ct.  CI. 
497. 


8.  Power  of  Congress  —  a.  In  General.  —  The  power  of  governing  and  of 
legislating  for  a  territory  is  the  inevitable  consequence  of  the  right  to  acquire 
and  to  hold  territory'.  Could  this  position  be  contested,  the  Constitution  of  the 
United  States  declares  that  "  Congress  shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States."  Accordingly,  Congress  possesses  and  may 
exercise  the  absolute  and  imdisputed  power  of  governing  and  legislating  for  a 
territory,  and  may  give  it  a  legislative,  an  executive,  and  a  judiciary,  with  such 
powers  as  are  usually  assigned  to  those  departments  respectively. 

!?.  Pitot,  (1810)  6  Cranch  (U.  S.)  330. 
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This  cUttM  hAi  bMn  coniidexed  the  f  onnda- 
tion  upon  which  the  territorial  governments 
rest.  U.  S.  t7.  Gratiot,  (1840)  14  Pet.  (U.  S.) 
537.  See  also  Downes  v.  Bidwell,  (1001)  182 
U.  S.  267. 

"It  is  scarcely  too  muoh  to  say  that  there 
has  not  been  a  session  of  Oongress  since  the 
territory  of  Louisiana  was  purchased  that 
that  body  has  not  enacted  legislation  based 
upon  the  assumed  , authority  to  govern  and 
control  the  territories.  It  is  an  authority 
which  arises,  not  necessarily  from  the  terri- 
torial clause  of  the  Constitution,  but  from 
the  necessities  of  the  case,  and  from  the  in- 
ability mf  the  states  to  act  upon  the  subject. 
Under  this  power  Congress  may  deal  with  ter- 
ritory acquired  by  treaty;  may  administer 
its  government  as  it  does  that  of  the  District 
of  Columbia;  it  may  organize  a  local  terri- 
torial government;  it  may  suimit  it  as  a 
state  upon  an  equality  with  other  states;  it 
may  sell  its  public  lands  to  individual  citi- 
zens or  may  donate  them  as  homesteads  to 
actual  settlers.  In  short,  when  once  acquired 
by  treatj',  it  belongs  to  the  United  States, 
and  is  subject  to  the  disposition  of  Oongress." 
De  Lima  v,  Bidwell,  (1901)   182  U.  S.  196. 

"  But  this  power  of  Congress  to  organize 
territorial  governments  and  make  laws  for 
their  inhabitants  arises  not  so  much  from  the 
clause  in  the  Constitution  in  regard  to  dispos- 
ing of  and  making  rules  and  regulations  con- 
cerning the  territory  and  other  property  of 
the  United  States,  as  from  the  ownership  of 
the  country  in  which  the  territories  are,  and 
the  right  of  exclusive  sovereignty  which  must 
exist  in  the  national  government,  and  can 
be  found  nowhere  else."  U.  S.  v.  Kagama, 
(1886)   118  U.  S.  380. 

"  The  question,  from  what  source  Congress 
derives  the  power  to  legislate  for  the  terri- 
tories, has  been  the  subject  of  much  discus- 
sion, and  cannot  be  said  to  be  authoritatively 


settled.    The  clause  in  question  does  not  con- 
tain the  language  usually  employed  in  con- 
ferring powers  oi  legislation,  but  a^iparently 
refers  to  mere  property.    The  terms  '  or  other 
property '  would  seem  to  imply  that  the  terri- 
tory as  property  is  to  be  the  subject  of  rules 
and  regulations  and  disposition.    It  has  been 
denied  Idiat  the  power  to  legislate  is  derived 
from  this  clause,  and  it  was  pointedly  con- 
trasted by  Chief  Justice  Taney,  in  the  case 
of  Dred  Soott  v,  Sandford,   (1856)    19  How. 
(U.  S.)   393,  with  the  language  relating  to 
the  District  of  Columbia.    It  has  been  main- 
tained that  no  power  of  legislation  over  terri- 
tories was  grajited  in   the   Constitution,    in 
terms,  or  was  intended  to  be  so  granted,  be- 
cause the  ffovemment  of  the  existing  terri- 
tories was  then  already  provided  for  by  ordi- 
nances of  the  Congress  of  the  Confederation, 
aud  by  the  terms  and  conditions  of  the  ces- 
sions of  territoiy  by  Virginia  and  the  other 
states,  and  the  Constitution  did  not  contem- 
plate or  provide  for  the  acquisition  of  other 
territories,  and  that  the  power  actually  exer- 
cised by  Congress,  of  establishing  territorial 
governments,  is  simplv  a  consequence*  of  the 
power  to  acquire  territory  by  treaty  or  con- 
quest;  and,  again,  that  the  territorial  gov- 
ernments are  substantially  the  mere  exercise 
of  the  natural  right  of  self-government  by  the 
new  political  communities  occupying  the  ter- 
ritories, permitted  and  regulated  by  Congress, 
which  occupies  more  an  international  than  a 
constitutional  relation  to  them.    On  the  other 
hand,  a  wider  scope  has  been  given  to   the 
power  to  make  rules  and  regulations,  and  the 
power   to  establish    territorial   governments 
has  been  deduced  from  it.     These  questions 
were  merely  suggested  first  in  the  case  of 
American  Ins.  Co.  t?.  356  Bales  Cotton,  (1828) 
1  Pet  (U.  S.)  611 ;  U.  S.  t?.  Gratiot,  (1840)  14 
Pet   (IJ.  S.)   526,  but  were  debated  at  great 
length  in  the  case  of  Dred  Soott  t?.  Sandford.** 
Roach  V.  Van  Riswick,  (1879)  MacArthur  & 
M.  (D.  C.)   181. 


&.  Without  Limitation.  —  The  po^ver  over  territories  is  vested  in  Con- 
gress without  limitation. 

Downes  v.  Bidwell,  (1001)   182  U.  S.  267.     See  also  U.  S.  17.  Gratiot,    (1840)    14  Pet. 
(U.  S.)   537. 

c.  May  Legislate  Directly —  (1)  ^^  OeneraL  —  Congress  may  legislate 
directly  in  respect  to  the  local  affairs  of  a  territory. 


Binns  r.  U.  S.,  (1904)    194  U.  S.  491. 

Congress  has  authority  to  enact  such  forms 
of  territorial  govern  men  t  within  the  terri- 
tories of  the  United  Stntes  as  it  may  choose 
or  deem  hest^  and  not  in  conflict  with  the  Con- 
stitution and  laws  of  the  United  States.  Pos- 
sessing the  power  to  erect  a  territorial  gov- 
ernment for  Alaska,   Congress  could  confer 


upon  that  territory  such  powers,  judicial  and 
executive,  as  it  deemed  most  suitable  to  the 
necessities  of  the  inhabitants.  It  was  un- 
questionably within  the  constitutional  poinrer 
of  Congress  to  withhold  from  the  inhabitants 
of  Alaska  the  power  to  legislate  and  make 
laws.  U.  S.  P.  Nelson,  (1886)  29  Fed.  Rep. 
205,  afflrnied  (1887)  30  Fed.  Rep.  112. 


(2)  Oeneral  and  Local  Legislatioru  —  In  the  territories,  Congress  has  the 
entire  dominion  and  sovereignty,  national  and  local,  federal  and  state,  and  has 
full  legislative  power  over  all  subjects  upon  which-  the  legislature  of  a  state 
might  legislate  within  the  state, 
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Simiiis  V.  BimtM,  (1899)  175  U.  S.  168. 
See  also  U.  S.  v.  Mcmilaa,  (1897)  165  U.  S. 
510. 

The  teiritoriM  axe  but  political  subdivi- 
tkms  of  the  ptttlying  dominiona  of  the  United 
States.  Their  relation  to  the  general  gov- 
ernment is  much  the  same  as  that  which 
counties  bear  to  the  respectiye  states^  and 
Congress  may  legislate  for  them  as  a  state 


does  for  its  municipal  organizations.  Bruns- 
wick First  Nat.  Bank  V,  Yankton  County, 
(1879)   101  U.  S.  133. 

''In  legislating  for  Alaska,  Congress  exer- 
cises the  combined  powers  of  the  general  and 
of  a  state  government."  Allen  v.  Myers, 
(1901)  1  Alaska  118,  upon  the  authority  of 
American  Ins.  Co.  v,  356  Bales  Cotton,  (1828) 
1  Pet  (U.  S.)  645. 


(3)  Prohibiting  ImpoHcUion,  Maaiufacture,  a/nd  Sale  of  Liquors.  —  Pro- 
hibiting the  importation^  manufaoture,  and  sale  of  intoxicating  liquors  in 
territory  acquired  by  the  United  States  is  within  the  power  of  Congress. 

Nelson  v.  U.  S.,  (1887)  30  Fed.  Rep.  112, 
fKff/rming  (1886)  29  Fed.  Rep.  202.  See  also 
U.  S.  V.  Binns,   (1902)   1  Alaska  553. 


Congress  may  legislate  in  accordance  with 
the  special  needs  of  each  locality,  and  vary 
its  regulations  to  meet  the  conditions  and  cir- 
cumstances of  the  people.  Whether  the  sub- 
ject elsewhere  would  be  a  matter  of  local 


police  regulation,  or  within  state  control  un- 
der some  other  power,  it  is  immaterial  to  con- 
sider. In  a  territory  all  the  functions  of  the 
government  are  within  the  legislative  juris- 
diction of  Congress,  and  may  be  exercised 
through  a  local  government,  or  directly  by 
such  legislation  as  we  have  now  under  con- 
sideration. Endleman  v.  U.  S.,  (C.  C.  A. 
1898)   86  Fed.  Rep.  459. 


d.  Mat  Delegate  Legislative  Powbks  to  Local  Assembly —  (1)  In 
General.  —  Congress  may  transfer  the  power  of  legislation  in  respect  to  local 
affairs  to  a  legislature  elected  by  the  citizens  of  a  territory. 

of  any  state,  and  not  yet  admitted  as  a  state 
into  the  Union,  but  organized  under  the  laws 
of  Congress,  with  a  separate  legislature,  under 
a  territorial  governor  and  other  officers  ap- 
pointed by  the  President  and  Senate  of  the 
United  States.  Ex  p.  Morgan,  (1883)  20  Fed. 
Rep.  304. 


Binns  v.  U.  S.,  (1904)  194  U.  S.  491.  See 
also  Sere  v.  Pitot,  (1810)  6  Cranch  (U.  S.) 
336;  State  v.  New  Orleans  Nav.  Co.,  (1822) 
11  Hart  (La.)  309. 

A  teiiitoiy  ia  an  inchoate  state;  a  portion 
of  the  eountiy  not  included  within  the  limits 


Hot  VooMMurily  ths  lama  Fona  of  Ooremment  in  AU  Territories,  —  In  the  government  of 
the  territories,  Congress  had  plenary  power,  save  as  controlled  by  the  provisions 
ot  the  Constitution,  and  the  form  of  government  it  shall  establish  is  not  pre- 
scribed, and  may  not  necessarily  be  the  same  in  all  the  territories. 


Binns  P.  U.  S.,  (1904)   194  U.  S.  491. 

In  ordaining  government  for  the  territories 
and  the  people  who  inhabit  them,  all  the  dis- 
cretion which  belongs  to  legislative  power  is 
vested  in  Congress,  and  that  extends,  beyond 
all  contftyversy,  to  determining  by  law,  from 
time  to  time,  the  form  of  the  local  govem- 
innit  in  a  particular  territory,  and  the  quali- 
fication of  thoee  Who  shall  administer  it.    It 


rests  with  Congress  to  say  whether,  in  a  given 
case,  any  of  the  people  resident  in  the  terri- 
tory shall  participate  in  the  election  of  its 
officers  or  the  making  of  its  laws,  and  it  may,  • 
therefore,  take  from  them  any  right  of  suf- 
frage it  may  have  previously  conferred,  or 
at  any  time  modify  or  abridge  it  as  it  may 
deem  expedient.  Murphy  17.  Ramsey,  (1885) 
114  U.  S.  44. 


(2)  Congress  Has  Supervisory  Legislative  Control —  (a)  in  eeneral.  —  With- 
out an  express  reservation  of  power,  Congress  has  the  power  to  amend  the  acts 
of  the  territorial  legislature.  Such  a  power  is  an  incident  of  sovereignty,  and 
continues  nntil  granted  away.  Congress  may  not  only  abrogate  laws  of  the 
territorial  legislatures,  but  it  may  itself  legislate  directly  for  the  local  govern- 
ment. It  may  make  a  void  act  of  the  territorial  legislature  valid,  and  a  valid 
act  void. 

Bninawick    First   Nat.   Bank  r.   Yankton  The  government  of  the  territories  of  the 

Cdonty,  (1879)  101  U.  S.  133.    See  also  U.  S.      United    States   belongs,    primarily,   to    Con* 
P.  McMillan,   (1897)  1(^  U.  S.  510.  gress;  and,  secondarily,  to  such  agencies  aa 
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Congress  may  establish  for  that  purpose. 
During  the  term  of  their  pupila^^e  as  terri- 
tories they  are  mere  dependencies  of  the 
United  States.  Their  people  do  not  consti- 
tute a  sovereign  power.  All  political  author- 
ity exercised  therein  is  derived  from  the  gen- 
eral government.  It  is,  indeed,  the  practice 
of  the  government  to  invest  these  dependen- 
cies with  a  limited  power  of  self-government 
as  soon  as  they  have  suflicient  population  for 
the  purpose.  The  extent  of  the  power  thus 
granted  depends  entirely  upon  the  organic 
Act  of  Congress  in  each  case,  and  is  at  all 
times  subject  to  such  alterations  as  Congress 
may  see  fit  to  adopt.  Snow  v.  U.  S.,  ( 1873 ) 
18  Wall.   (U.  S.)  319. 

By  an  Act  establishing  the  territorial  gov- 
ernment the  United  States  does  not  part  with 
their  jurisdiction.  They  still  retain  the 
power  to  legislate  over  the  territory  on  all 
matters  whatever.  They  simply,  by  such  an 
Act,  implant  a  new  jurisdiction,  and  their 
jurisdiction  as  to  all  matters  confided  to  the 
territorial  authorities  is  no  longer  sole  and 
exclusive.  Watts  v,  U.  S.,  (1870)  1  Wash. 
Ter.  294. 

Territorial  governments  subject  to  aboli- 
tion or  modification.  —  "  Under  and  by  virtue 
of  this  clause  of  the  Constitution,  from  time 
to  tim€  Congress  has  authorized  and  estab- 
lished temporary  governments  for  the  terri- 
tories, the  first  of  which  was  provided  by  the 
ordinance  of  1787,  and  afterward  adopted  by 


Congress,  and  from  thence  continuously  until 
the  present  time.  The  governments  thus  es- 
tablished were  and  are  temporary  in  their 
character,  and  only  designed  to  subserve  a 
temporary  purpose.  These  governments 
were,  and  now  are,  and  at  all  times  have 
been,  imder  the  complete  control  of  Con- 
gress, and  subject  to  abolition,  modifica- 
tion, or  change  at  the  behest  of  the  power 
which  created  them,  and  the  laws  enacted  by 
the  territorial  legislatures  are  alike  subject 
to  modification  or  repeal  by  the  action  of 
Congress.  These  inherent  infirmities  in  the 
governments,  and  l^slative  enactments  of  the 
territories,  at  once  rob  them  ol  all  the  essen- 
tial attributes  of  sovereignty,  and  make  them 
provinces  over  whom  the  United  States  ex- 
ercises supreme  control.  Under  and  by  virtue 
of  this  clause  of  the  Constitution,  above  re- 
cited, Congress  could  sell  and  dispose  of  a 
territory  to  a  foreign  power,  and  not  only 
can  it  make  all  needful  rules  and  regulations 
concerning  the  territories,  but  can  also  abolish 
them,  and  the  rules  and  regulations  made  by 
Congress  are  enacted  laws,  and  congressional 
rules  for  the  territories  can  be  nuule  in  no 
other  manner."  Territory  f>.  Lee,  (1874)  2 
Mont.  132. 

Territorial  legislation  valid  until  diaap- 
proved.  —  Though  by  the  fundamental  law  of 
a  territory  its  legislation  is  to  be  subject  to 
the  disapproival  of  Congress,  yet,  till  disap- 
proved, it  is  valid  and  operative.  Miners' 
Bank  v.  Iowa,  (1851)   12  How.  (U.  S.)   1. 


(b)  Ho  AmralmMit  of  Territorial  flutate  by  Implioation.  —  In  order  to  subject  a  terri- 
torial statute  to  the  annulling  clause  of  an  Act  of  Congress,  the  conflict  should 
be  direct  and  unmistakable.  No  law  will  be  declared  void  because  it  may 
indirectly,  or  by  a  possible,  and  not  a  necessary,  construction  be  repugnant  to 
an  annulling  Act 

Cope  t7.  Cope,  (1891)   137  U.  S.  686. 

(o)  Yalidatiag  Covntj  Bonds.  —  It  is  within  the  power  of  Congress  to  validate 
bonds  issued  by  a  county  in  a  territory  when  their  only  defect  was  that  they 
had  been  issued  in  excess  of  the  powers  conferred  upon  the  territorial  munici- 
palities by  the  Act  of  Congress  giving  the  territory  authority  to  issue  bonds 
for  debts  or  obligations  "  necessary  to  the  administration  of  the  internal  affairs  " 
of  the  county.  Congress  has  full  legislative  power  over  the  territories,  as  full 
as  that  which  a  state  legislature  has  over  its  municipal  corporations,  and  there 
was  nothing  at  the  time  the  aforementioned  Act  was  passed  to  have  prevented 
Congress  from  authorizing  such  municipalities  to  issue  bonds  in  aid  of  rail- 
ways, and  that  which  Congress  could  have  originally  authorized  It  might  sub- 
sequently confirm  and  ratify. 

Utter  f?.  Franklin,  (1899)   172  U.  S.  423. 

(d)  Bovoofttion  of  Chartor  of  Kormoa  Chareli.  —  The  revocation  of  the  charter  of  the 

Church  of  Jesus  Christ  of  Latter-day  Saints  was  a  constitutional  exercise  af 

the  power  of  Congress  over  territories  and  of  the  power  expresialy  reserved  in 

the  organic  act  establishing  the  territory  of  Utah.     By  the  dissolution  of  that 
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corporation  its  property  was  governed  by  the  ancient  and  establisked  rule 
governing  the  property  of  public  or  charitable  corporations;  namely,  that 
when  a  corporation  is  dissolved,  its  personal  property,  like  that  of  a  man  dying 
without  heirs,  ceases  to  be  the  subject  of  private  ownership,  and  becomes  subject 
to  the  disposal  of  the  sovereign  authority,  whilst  its  real  estate  reverts  or 
escheats  to  the  grantor  or  donor,  unless  some  other  course  of  devolution  has 
been  directed  by  positive  law,  though  still  subject  to  the  charitable  use. 


Church  of  Jesus  Christ  t7.  U.  S.,  ( 1800)  130 
U.  8.  47,  wherein  the  court  said:  "The 
power  of  Congress,  over  the  territories  of  the 
United  States  is  general  and  plenary,  arising 
from  and  incidental  to  the  right  to  acquire 
the  territory  itself,  and  from  the  power  given 
by  the  Constituticm  to  make  all  needful  rules 
aind  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States. 
It  would  be  absurd  to  hold  that  the  United 
States  has  power  to  acquire  territory,  and 
BO  power  to  govern  it  when  acquired.     The 


power  to  acquire  territory,  other  than  the 
territory  northwest  of  the  Ohio  river  (which 
belonged  to  the  United  States  at  the  adoption 
of  the  Constitution),  is  derived  from  the 
treaty-making  power  and  the  power  to  declare 
and  ca.rry  on  war.  The  incidents  of  these 
powers  are  those  of  national  sovereignty, 
and  belong  to  all  independent  governments. 
The  power  to  make  acquisitions  of  territory  by 
conquest,  by  treaty,  and  by  cession  is  an  in- 
cident of  national  sovereignty." 


8.  Legidatiye  Power  of  a  Territory  —  Ow  In  General.  —  A  territorial  legis- 
lature has  all  legislative  power  except  as  limited  by  the  Constitution  of  the 
United  States  and  the  organic  Act  and  the  laws  of  Congress  appertaining  thereto. 

An  Act  of  a  territorial  legislature  providing 
for  the  holding  of  a  convention  for  the  pur- 
pose of  forming  a  state  constitution,  to  be 
submitted  to  the  legal  voters  of  the  territory 
for  their  approval  or  rejection,  is  not  incon- 
sistent with  the  organic  Act  of  the  territory 
or  any  other  law  of  Congress,  or  with  any 
provision  of  the  Constitution,  and  is  therefore 
valid.  Whether  such  legislation  is  premature 
is  a  question  that  addresses  itself  solely  to  the 
legislature  that  passed,  the  governor  who  ap- 
proved, and  to  Congress  which  had  the  power 
finally  to  ratify  or  annul  the  measure.  Ari- 
zona Territory,  (1889)   19  Op.  Atty.-Gen.  336. 


Walker  o.  New  Mexico,  etc.,  R.  Co.,  (1897) 
165  U.  S.  604. 

Coogreis  has  enacted  that,  with  certain  re- 
strictions, "  the  legislative  power  of  every  ter- 
ritory shall  extend  to  all  rightful  subjects  of 
legislation,  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States.^' 
R.  S.  sec.  1851 ;  Act  of  July  30,  1886,  ch.  818, 
24  Stat.  L.  170.  The  power  so  conferred  upon  a 
territorial  assembly  covers  the  d(»nestic  re- 
lations, the  settlement  of  estates,  and  all 
other  matters  which,  within  the  limits  of  a 
state,  are  regulated  by  the  laws  of  the  state 
only.  Simms  r.  Simms,  (1899)  175  U.  S. 
163.  See  title  Territoriea,  7  Fed;  Stat.  An- 
VOT.  254,  264. 

A  territorial  statute,  in  conflict  with  an 
Act  of  Ccmgrees  relating  to  the  government 
of  a  territory,  is  invalid.     People  v,  Clayton, 
(1886)  4  Utah  432. 


The  ttsnal  way  of  declaring  a  territorial 
statute  inoperative,  which  is  inconsistent  with 
the  higher  law  of  Congress,  is  through  the 
courts,  just  as  in  the  states  similar  enact- 
ments would  be  adjudged  to  be  unconstitu- 
tional. Matter  of  Atty.-Gen.,  (1881)  2  N. 
Mex.  58. 


Tkt  Orgaaio  Law  ef  a  Territory  Takei  the  Plaoe  of  a  Oonftttntion  as  the  fundamental  law 
of  the  local  government  It  is  obligatory  on  and  binds  the  territorial  au- 
thorities ;  but  Congress  is  supreme,  and  for  the  purposes  of  this  department  of 
its  governmental  authority  has  all  the  powers  of  the  people  of  the  United 
States,  except  such  as  have  been  expressly  or  by  implication  reserved  in  the 
prohibitions  of  the  Constitution. 

to  enable  it  to  discharge  its  functions  and 
duties  as  a  common  carrier  by  rail,  but  are 
property  of  the  railroad  company  independ- 
ently of  its  functions  and  duties  as  a  com- 
mon carrier;  and  a  territorial  statute  which 
in  effect  exempts  such  land  from  taxation  is 
invalid  as  conflicting  with  the  organic  Act 
of  Congress,  providing  that  the  legislative 
assembly  of  the  territory  "  shall  not  pass  any 
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Brunswick  First  Nat.  Bank  v,  Yankton 
County,  (1879)   101  U.  S.  133. 

Lands  owned  by  railroads  and  held  for  sale 
or  other  disposition  for  profit,  and  in  no  way 
eomieeted  with  the  use  or  operation  of  the 
raflrotd,  are  not  "  railroad  property  "  in  the 
•eaee  eomroonly  understood  to  mean  the  prop- 
erty which  is  essential  to  a  railroad  company 
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law  impairing  the  rights  of  private  property,  subject  to  taxation  shall  be  taxed  in  proper- 
nor  make  any  discrimination  in  taxing  dif-  tion  to  its  value."  Northern  Pac.  R.  Co.  v. 
ferent  kinds  of   property,   but   all   property       Walker,  47  Fed.  Rep.  684. 

6.  Foe  Assessment  and  Collection  of  Taxes.  —  The  power  to  legislate 
delegated  to  a  territorial  legislature  includes  the  right  to  pass  uniform  laws 
for  the  assessment  and  collection  of  taxes,  and  a  territorial  statute  under 
which  it  IS  competent  for  the  taxing  authorities  of  an  organized  county  to  levy 
and  collect  taxes  on  personal  property  situated  within  the  attached  reservations 
of  Indians,  and  belonging  to  other  persons  than  Indians,  is  valid. 

Wagoner  v.  Evans,  (1898)  170  U.  S.  591.  See  also  Thomas  v.  Gay,  (1898)  169  U.  S.  264. 

c.  In  Force  in  a  Military  Reservation.  —  The  power  of  Congress  over 
a  territory  is  exerted  in  establishing  a  government  to  which  is  delegated 
authority  to  legislate  upon  all  rightful  subjects,  and  a  territorial  statute  is  in 
force  in  a  military  reservation  within  the  territory. 

Reynolds  v.  People,   (1869)    1  Colo.  180. 

4.  Territorial  Courts  —  a..  In  General.  —  Territorial  courts  are  established 
under  the  authority  of  this  clause. 

James  v,  U.  S.,  (1903)  38  Ct.  CI.  627. 

6.  Are  Legislative  Courts.  —  Territorial  courts  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sovereignty  which  exists  in  the  govern- 
ment, or  in  virtue  of  that  clause  which  enables  Congress  to  make  all  needful 
rules  and  regulations  respecting  the  territory  belonging  to  the  United  States. 
The  jurisdiction  with  which  they  are  invested  is  not  a  part  of  that  judicial 
power  which  is  defined  in  the  third  article  of  the  Constitution,  but  is  conferred 
by  Congress,  in  the  execution  of  those  general  powers  which  that  body  possesses 
over  the  territories  of  the  United  States. 

American  Ins.  Co.  v.  356  Bales  Cotton,  Englebrecht,  (1871)  13  Wall.  (U.  S.)  447; 
(1828)  1  Pet.  (U.  S.)  545.  See  also  U.  S.  v.  Howard  v.  U.  S.,  (1887)  22  Ct.  CI,  316; 
McMillan,   (1897)   165  U.  S.  510;  Clinton  17.       Nickels  v.  Griffin,  (1872)   1  Wash.  Ter.  386. 

c.  Defining  Jurisdiction  of  the  Courts.  —  It  is  within  the  competency 
of  Congress  either  to  define  directly,  by  its  own  act,  the  jurisdiction  of  the 
courts  which  it  creates,  or  to  delegate  the  authority  requisite  for  that  purpose 
to  the  territorial  government;  and  by  either  proceeding,  to  permit  or  to  deny 
the  transfer  of  any  legitimate  power  or  jurisdiction  previously  exercised  by 
the  courts  of  the  provisional  government,  to  the  tribunals  of  the  government 
it  is  about  to  substitute  for  the  territory  in  lieu  of  the  temporary  or  provisional 
government 

Leitensdorfer  r.  Webb,  (1857)  20  How.  (U.  extend  over  it  the  common  law,  which  recog- 

S.)   182.  nizes  and  sustains  the  doctrine  of  escheats; 

for  in  that  case  there  would  have  iieen  a  con- 

''There  ia  no  common  law  of  the  United  tinuation  of  the  same  political  law.    But   in 

States,  as  contradistinguished  from  the  indi-  the  absence  of  any  law  on  the  subject   the 

vidual  states;  and  the  courts  of  the  United  principles  of  the  natural  law  would  prevail. 

States,  instead  of  administering  the  common  as  well  as  the  familiar  principle  of  juris- 

law,  or  any  particular  system,  conform  to  the  prudence  that  any  one  niay  inherit  who    is 

law  of  the  states  where  they  are  situated,  not  expressly  prohibited."    Feople  v.  "Folaom, 

60  that  the  acquisition  of  California  did  not  (1855)   5  Cal.  379. 
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d.  Absence  of  Distinction  Between  Federal  and  State  Jubisdictions. 
—  The  di&tinction  between  the  federal  and  state  jurisdictions,  under  the 
Constitution  of  the  United  States,  has  no  foundation  in  these  territorial  govern- 
ments; and  consequently,  no  such  distinction  exists,  either  in  respect  to  the 
jurisdiction  of  their  courts  or  the  subjects  submitted  to  their  cognizance.  They 
are  legislative  governments,  and  their  courts  legislative  courts;  Congress,  in 
the  exercise  of  its  powers  in  the  organization  and  government  of  the  territories, 
combining  the  powers  of  both  the  federal  and  state  authorities.  There  is  but 
one  system  of  government,  or  of  laws  operating  within  their  limits,  as  neither 
is  subject  to  the  constitutional  provisions  in  respect  to  state  and  federal 
jurisdiction. 

Benner  v.  Porter,  (1850)  9  How.  (U.  S.)    242. 

e.  Exercise  of  Admiealty  Jueisdiction.  —  An  Act  of  Congress  establish- 
ing a  territory  conferred  legislative  powers  extending  to  all  rightful  objects 
of  legislation,  subject  to  the  restriction  that  their  laws  should  not  be  "  incon- 
sistent with  the  laws  and  Constitution  of  the  United  States."  An  Act  of  the 
territorial  legislature  establishing  a  court  by  whose  decree  the  cargo  of  a 
vessel  was  sold  to  satisfy  a  claim  for  salvage  was  held  to  be  not  inconsistent 
with  the  laws  and  Constitution  of  the  United  States.  Although  admiralty 
jurisdiction  can  be  exercised  in  the  states  in  those  courts  only  which  are 
established  in  pursuance  of  the  third  article  of  the  Constitution,  the  same 
limitation  does  not  extend  to  the  territories.  In  legislating  for  them.  Congress 
exercises  the  combined  powers  of  the  general  and  of  a  state  government. 

American  Ins.  Co.  f.  356  Bales  Cotton,    (1828)   1  Pet.   (U.  S.)   545. 
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ARTICLE  IV.,  SECTION  4. 

''The  XTnited  States  shall  guarantee  to  every  state  in  this  XTnion  a  republican* 
form  of  government,  and  shall  protect  each  of  them  against  invasion;  and  on 
application  of  the  legislature,  or  of  the  executive  (when  the  legislature  cannot 
be  convened)  against  domestic  violence." 

I.  "To  Every  State,"  214. 
II.  "A  Republican  Form  of  Government,"  214. 

1.  In  General^  214. 

2.  Legislative  Control  of  Boundaries  of  Municipal  Corporatiom^  215. 

3.  Conflicting  Claims  to  Office  of  Governor^  215. 

III.  Power  Resides  IN  Congress,  215. 

1.  In  General^  215. 

2.  Discretion  in  Choice  of  Means ^  215. 

3.  To  Determine  Which  Is  the  Established  Government^  216. 

4.  National  Police  Duty  in  a  State  Not  Required,  216. 

5.  Power  to  Delegate  Duty  to  the  President^  216. 


I.  "  To  Bybbt  State."  —  The  term  "  state  "  in  this  clause  seems  to  be  used 
in  the  idea  of  a  people  or  political  community  as  distinguished  from  a 
government^  and  is  used  in  its  geographical  sense. 


Texjw  V,  White,    (1868)    7   Wall.    (U.  S.) 
721. 

Federaliit.  —  The  inordinate  pride  of  state 
importance  has  suggested  to  some  minds  an 
objection  to  the  principle  of  a  guaranty  in 
the  federal  government,  as  involving  an 
officious  interference  in  the  domestic  concerns 
of  the  members.  A  scruple  of  this  kind 
would  deprive  us  of  one  of  the  principal  ad- 
vantages to  be  expected  from  union,  and  can 
only  flow  from  a  misapprehension  of  the 
nature  of  the  provision  itself.  It  could  be 
no  impediment  to  reforms  of  the  state  con- 
stitutions by  a  majority  of  the  people  in  a 
legal  and  peaceable  mode.  This  right  would 
remain  undiminished.  The  guaranty  could 
only  operate  against  changes  to  be  effected  by 


violence.  Towards  the  prevention  of  calam- 
ities of  this  kind,  too  many  checks  cannot 
be  provided.  The  peace  of  society  and  the 
stability  of  government  depend  absolutely  on 
the  efficacy  of  the  precautions  adopted  on  this 
head.  Where  the  whole  power  of  the  govern- 
ment is  in  the  hands  of  the  people,  there  is  the 
less  pretence  for  the  use  of  violent  remedies 
in  partial  or  occasional  distempers  of  the 
state.  The  natural  cure  of  an  ill  administra- 
tion, in  a  popular  or  representative  consti- 
tution, is  a  change  of  men.  A  guaranty  by 
the  national  authority  would  be  as  tnuch 
leveled  against  the  usurpations  of  rulers  as 
against  the  ferments  and  outrages  of  faction 
and  sedition  in  the  community.  Hamilton,  in 
The  Federalist,  No.  XXI. 


n.  "  A  Bbpublioah  fOBX  OF  OoYBBVXEVT  "  —  1.  In  General.  —  No  particular 
government  is  designated  by  the  clause  as  republican.  Neither  is  the  exact 
form  to  be  guaranteed,  in  any  manner  especially  designated.  The  guaranty 
necessarily  implies  a  duty  on  the  part  of  the  states  themselves  to  provide  such 
a  government.  All  the  states  had  governments  when  the  Constitution  was 
adopted.  In  all  the  people  participated  to  some  extent,  through  their  representa- 
tives elected  in  the  manner  specially  provided.  These  governments  the  Con- 
stitution did  not  change.  They  were  accepted  precisely  as  they  were,  and  it  is 
therefore  to  be  presumed  that  they  were  such  as  it  was  the  duty  of  the  states 
to  provide.     Thus  we  have  unmistakable  evidence  of  what  was  republican  in 

form^  within  the  meaning  of  that  term  as  employed  in  the  ConstitutioiL 
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Art.  lY.,  MO.  4. 


CONSTITUTION. 


ftepublioan  Oovernment, 


Minor  v.  Happersett,  (1874)  21  Wall.  (U. 
8.)  175. 

Power  of  peofde  limited  by  constitutions. 
—  "  By  the  Constitution  a  republican  form  of 
government  is  guaranteed  to  every  state  in 
the  Union,  and  the  distinguishing  feature  of 
that  form  is  the  right  of  the  people  to  choose 
their  own  cheers  for  governmental  adminis- 
tration, and  pass  their  own  laws  in  virtue  of 


the  legislative  power  reposed  in  representa- 
tive bodies,  whose  legitimate  acts  may  be  said 
to  be  those  of  the  people  themselves;  but, 
while  the  people  are  thus  tlie  source  of  politi- 
cal power,  their  governments,  national  and 
state,  have  been  limited  by  written  constitu- 
tions, and  they  have  themselves  thereby  set 
bounds  to  their  own  power,  as  against  the 
sudden  impulses  of  mere  majorities."  In  re 
Duncan,   (1891)    139  U.  S.  461. 


2.  Legislative  Control  of  Boundaries  of  Hnnioipal  Corporations.  —  The  determi- 
nation of  the  territorial  boundaries  of  a  municipal  corporation  is  purely  a 
legislative  function,  but  there  is  nothing  in  the  Federal  Constitution  to  prevent 
the  people  of  a  state  from  giving,  if  they  see  fit,  full  jurisdiction  over  such 
matters  to  the  courts  and  taking  it  entirely  away  from  the  legislature.  The 
preservation  of  the  legislative  control  in  such  matters  is  not  one  of  the  essential 
elements  of  a  republican  form  of  government  which,  under  section  4  of  Article 
rV.  of  the  Constitution,  the  United  States  are  bound  to  guarantee  to  every  state 
in  this  Union.  And  whenever  the  Supreme  Court  of  a  state  holds  that  under  the 
true  construction  of  its  constitution  and  statutes  the  •courts  of  that  state  have 
jurisdiction  over  such  matters,  the  federal  courts  can  neither  deny  the  correct- 
ness of  this  construction  nor  repudiate  its  binding  force  as  presenting  anything 
in  conflict  with  the  Federal  Constitution. 

Forsyth  17.  Hammond,  (1897)  166  U.  S.  519,  reversimg  (C.C.  A.  1896)  71  Fed.  Rep. 
443. 

8.  Conflictuig  Claims  to  Office  of  Governor.  —  The  enforcement  of  the  guar- 
anty to  every  state  of  a  republican  form  of  government  belongs  to  the  political 
department,  and  cannot  be  said  by  the  courts  to  have  been  denied  by  the 
action  of  a  general  assembly  in  a  contest  for  the  office  of  governor. 

sons,  each  claiming  to  be  governor,  make  calls 
respectively  upon  the  President,  under  said 
clause  of  the  Constitution,  it  of  course  be- 
comes necessary  for  him  to  determine  in  the 
first  place  which  of  said  persons  is  the  con- 
stitutional governor  of  the  state.  Governor- 
ship of  Arkansas  —  Case  of  Baxter,  (1874) 
14  Op.  Atty.-Gen.  394. 


Taylor  i?.  Beckham,  (1900)   178  U.  S.  578. 

When,  in  pursuance  of  this  provision  of 
the  Constitution,  the  President  is  called  upon 
by  the  executive  of  a  state  to  protect  it 
against  domestic  violence,  it  appears  to  be 
his  duty  to  give  the  required  aid,  especially 
when  there  is  no  doubt  about  the  existence 
of  the  domestic  violence;  but  where  two  per- 


IIL  POWBB  Bbbidsb  IV  C0VGBE88  —  1.  In  General  —  The  power  to  carry  into 
effect  the  clause  of  guaranty  is  primarily  a  legislative  power,  and  resides  in 
Congress. 

Texas  v.  White,  (1868)  7  WaU.  (U.  S.)    730. 

2.  Discretion  in  Choice  of  Means.  —  In  the  exercise  of  the  power  conferred 
by  the  guaranty  clause,  as  in  the  exercise  of  every  other  constitutional  power, 
a  discretion  in  the  choice  of  means  is  necessarily  allowed.  It  is  essential  only 
that  the  means  must  be  necessary  and  proper  for  carrying  into  execution  the 
power  conferred,  through  the  restoration  of  the  state  to  its  constitutional  rela- 
tions, under  a  republican  form  of  government,  and  that  no  act  be  done,  and 
no   authority   exerted,   which   is   either   prohibited   or   unsanctioned   by   the 

Constitution. 
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2tepablican  Oovernment.  CONSTITUTION.  Art.  IV.,  MO.  4. 

Texas  v.  White,   (1868)    7  Wall.   (U.  S.)       confer  the  power  of  deciding  whether  the  ezi- 
720.  gency  has  arisen  upon  which  the  government 

T*  «.o.f.  «Mffc  rnn^rfi...  f«  ^of«r».t«.o  nru^rx  ^^  ^^®  United  Statcs  is  bound  to  interfere,  on 

It  rests  with  Conj^BSS  to  determine  upon  ^    President.    Luther  v.  Borden,   (1849)   7 

the  means  proper  to  be  adopted  to  protect  a  ^        (U  S  )  42 

state  against  domestic  vic^ence.     They  may  •  I    •    •; 

8.  To  Determine  Which  Is  the  Established  GoTemment.  —  Under  diis  article 
it  rests  with  Congress  to  decide  what  government  is  the  established  one  in  a 
state.  As  the  United  State©  guarantee  to  each  state  a  republican  government, 
Congress  must  necessarily  decide  what  government  is  established  in  a  state 
before  it  can  determine  whether  it  is  republican  or  not 

Luther  v.  Borden,  (1849)  7  How.  (U.  S.)    42. 

4.  National  Polioe  Duty  in  a  State  Hot  Required.  —  This  clause  does  not 
recognize  the  power  of  the  United  States  or  require  them  to  do  mere  police 
duty  in  the  states. 

U.  S.  17.  Cruikshank,  (1875)  92  U.  S.  556,  affirming  (1874)  1  Woods  (U.  S.)  308,  26 
Fed.  Ca;8.  No.  14,897. 

6.  Power  to  Delegate  Duty  to  the  President.  —  It  was  competent  for  Congress 
to  provide,  by  the  Act  of  Feb.  28,  1796,  that,  "  in  case  of  an  insurrection  in 
any  state  against  the  government  thereof,  it  shall  be  lawful  for  the  President 
of  the  United  States,  on  application  of  the  legislature  of  such  state  or  of  the 
executive  (when  the  legislature  cannot  be  convened),  to  call  forth  such  number 
of  the  militia  of  any  other  state  or  states,  as  may  be  applied  for,  as  he  may 
judge  sufficient  to  suppress  such  insurrection." 

Luther  v,  Borden,  (1849)  7  How.  (U.  S.)    43. 
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ARTICLE  V. 

**  The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary,  shall 
propose  amendments  to  this  Constitution,  or,  on  the  application  of  the  legis- 
latures of  two  thirds  of  the  several  states,  shall  call  a  convention  for  proposing 
amendments,  which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  Constitution,  when  ratified  by  the  legislatures  of  three  fourths 
of  the  several  states,  or  by  conventions  in  three  fourths  thereof,  as  the  one 
or  the  other  mode  of  ratification  may  be  proposed  by  the  Congress;  provided 
that  no  amendment  which  may  be  made  prior  to  the  year  one  thousand  eight 
hundred  and  eight  shall  in  any  manner  affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article;  and  that  no  state,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the  senate." 

Approral  of  th«  Presidont.  —  To  the  contention  that  the  Eleventh  Amendment  had 
not  been  proposed  in  the  form  prescribed  by  the  Constitution,  because  Article  I., 
section  7,  requires  the  approval  or  disapproval  of  the  President  of  "  every  order, 
resolution,  or  vote,  to  which  the  concurrence  of  the  Senate  and  House  of 
Eepresentatives  may  be  necessary,"  Chase,  J.,  replied :  "  There  can  surely 
be  no  necessity  to  answer  that  argument.  The  negative  of  the  President 
applies  only  to  the  ordinary  cases  of  legislation.  He  has  nothing  to  do  with 
the  proposition  or  adoption  of  amendments  to  the  Constitution." 

Homngsworth  t7.  Virginia,  (1798)  3  DaH.    (U.  S.)   378. 
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ARTICLE  VI. 

^'  All  debts  oontraoted  and  eni^agements  entered  into,  before  the  adoption  of  this 
Constitntion,  shall  be  as  valid  against  the  United  States  under  this  Constitution, 
as  under  the  Confederation.  This  Constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof;  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  thereby,  any  thing 
in  the  constitution  or  laws  of  any  state  to  the  contrary  notwithstuiding." 

I.  Supremacy  of  Federal  Constitution,  219. 

1.  In  General^  219. 

2.  Supremacy  of  Constitution  over  State  Laws^  219. 

II.  Supremacy  of  Acts  of  Congress  and  Treaties,  220. 

I.  In  General^  220. 

a.  Supremacy  of  Acts  of  Congress  over  State  Laws^  221. 

a.  In  General^  221. 

b.  Repugnancy  Must  Be  Direct  and  Positive,  222. 

c.  Immunity  from  Prosecution  for  Testifying,  222. 

d.  Quarantine  Regulations,  222. 

3    Later  Statute  or  Treaty  Supersedes  Prior  Treaty  or  Statute,  223. 

a.  In  General,  223. 

b.  Must  Be  a  Clear  Case  of  Conflict,  224. 

c.  Violation  of  Treaty  by  Statute  a  Matter  of  International  Concern,  224. 

d.  Exemption  of  Coastwise  Steamers  from  Pilotage,  225. 

e.  Change  in  Rate  of  Import  Duty,  225. 
/.  Discrimination  in  Tonnage  Taxes,  225. 

g.  Criminal  Statute  Applying  to  Indian  Country,  225. 
4.    Treaties  Binding  on  the  States,  225. 

a.  In  General,  225. 

b.  State  Legislation  Affecting  Subjects  of  Treaty  Stipulations,  226. 

(i)  Prohibiting   Sale  of  Foreign   Bonds    Which  Are  Subjects  of 

Lotteries,  226. 
(2)  Disturbing  Indians  in  Their  Possession  of  Lands,  226. 

3)  Prohibiting  White  Persons  Residing  Within  Indian  Nation,  226. 

4)  Confinement  of  Free  Negroes  Employed  on  Vessels,  227. 

5)  Specially  Directed  Against  Mongolians^  227. 
{a)  Prohibiting  Landing  in  the  State,  227. 

(ji)  Regulating  Laundries,  228. 

{/)  Prohibiting  Fishing,  228 
{d  )  Prohibiting  Removal  of  Remains  of  Deceased  Persons,  228. 

(e)  Prohibiting  Employment  on  Public  Works,  229. 
(y")  Prohibiting  Employment  by  Corporations,  229. 

c.  Covenant  in  Deed  Against  Conveying  to  Chinese  Persons,  229. 

III.  State  Control  of  Government  Property,  229. 

1.  National  Soldiers'  Home,  229. 

2.  Corporations  Organized  under  Laws  of  Congress,  230. 

3.  Attachment  of  Funds,  230. 

IV.  State  Taxation,  230. 

I.  Of  Government  Property,  230. 

a.  In  General,  230. 

b.  Wharfage  Charges  on  Property  of  United  States,  231. 
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a.  Of  Federal  Agencies^  2^\, 

a.  In  General^  231. 

b.  Of  Federal  Officer* s  Salary^  2^1. 

c.  On  Telegraph  Messages  Sent  by  Federal  Officer Sy  231. 

d.  On  Property  of  Corporation  Organized  under  Act  of  Congress^  232. 

e.  Of  State  Corporation  Performing  Services  for  National  Government ^ 

232. 
/.  On  Bank  of  the  United  States^  233. 

3.  Of  United  States  Obligations^  233. 

a.  In  General^  233. 

b.  Of  Capital  Stock  Invested  in  United  States  Bonds y  233. 

c.  Of  Legacy  Consisting  of  United  States  Bonds^  234. 

d.  Seizure  of  Bonds  for  Taxes  Due  on  Exempt  Property  ^  234. 

4.  National  Banks y  234. 

a.  Subject  to  Paramount  Authority  of  Congress^  234. 

b.  When  Subject  to  State  Laws^  234. 

V.  Conditions  Arising  from  Attempted  Secession,  235. 

1.  Ordinance  of  Secession  Void^  235. 

2.  Acts  of  Confederate  Congress^  235. 

a.  In  General^  235. 

b.  Establishing  Confederate  Court y  235. 

c.  Appropriating  Balances  in  Hands  of  United  States  Postmasters^  235. 

3.  Acts  of  State  Governments  During  Insurrection^  235.    . 

a.  In  Aid  of  Insurrection^  235. 

b.  Not  in  Aid  of  Insurrection^  236. 

4.  Contract  Made  in  Aid  of  Rebelliony  237. 

5.  Contract  for  Payment  of  Confederate  NoteSy  237. 


I  SvPBSXAOT  OF  Fedbkal  C0V8TITVTIOV  —  1.  In  General —  This  Constitution 
is  the  supreme  law  of  the  land,  and  no  Act  of  Congress  is  of  any  validity  whidi 
does  not  rest  on  authority  oanferred  by  that  instrument 


U.  S.  V,  Germaine,  (1878)  99  U.  S.  510. 
See  also  Choctaw  Indians,  (1870)  13  Op. 
Atty.-Gen.  357 ;  Trial  of  Andrew  Johnson,  176. 

There  may  pouibly  arise  cases  of  plain 
and  obviotis  conflict  between  the  provisions  of 
the  Constitution  and  the  provisions  of  a  stat- 
ute. In  such  cases,  there  is  no  room  for  con- 
struction, no  ground  for  argument;  and  in 
all  such  cases,  not  only  the  judiciary  depart- 
ment, but  every  departoient,  and  indeed  every 
private  man  who  is  reouired  to  act  upon  the 
subject-matter,   must   determine  for   himself 


what  the  law  of  the  land,  as  applicable  to 
the  case  in  hand,  really  is.  He  must  obey  the 
law,  the  whole  law;  and  if  the  conflict  be- 
tween the  Constitution  and  the  Act  of  Con- 
gress—  the  higher  and  the  lower  law  —  be 
plain  and  unquestionable,  he  must,  of  neces- 
sity, disregard  the  one  or  the  other.  Ue 
cannot  disregard  the  Constitution,  for  that  is 
the  supreme  law ;  and  therefore  he  must  obey 
the  Constitution  even  though,  in  doing  so, 
he  must  disregard  a  statute.*  Rights  of  Set- 
tlers under  Pre-exemption  Laws,  (1861)  10 
Op.  Atty.-Gen.  61.  * 


8.  Supremacy  of  Constitution  over  State  Laws.  —  Where  a  state  law  is 
assailed  as  repugnant  to  the  Constitution  of  the  United  States,  and  on  its  face 
such  Act  is  seemingly  within  the  power  of  the  state  to  adopt,  but  its  necessary 
effect  and  operation  is  to  usurp  a  power  granted  by  the  Constitution  to  the 
Government  of  the  United  States,  it  must  follow,  from  the  paramount  nature 
of  the  Constitution  of  the  United  States,  that  the  Act  is  void.  In  sudi  a  case 
the  result  of  the  test  of  necessary  operation  and  effect  is  to  demonstrate  the 
want  of  power,  because  of  the  controlling  nature  of  the  limitations  imposed 
on  the  states  by  the  Constitution  of  the  United  States. 

McCray  v,  U.  S.,  (1004)  105  U.  S.  60.    See  Black  (U.  S.)  632;  Cohen  v.  Virginia,  (1821) 

also  Northern  Securities  Co.  r.  U.  S.,  (1904)  6  Wheat.    (U.  S.)   381;  M'Culloch  f.  Maiy- 

193  U.  a  344 ;  ^»  p.  Siebold,  (1879)   100  U.  land.    (1819)    4   Wheat.    (U.   S.)    406,   406; 

S.  398;  New  York  v.  Tax  Corners,   (1862)  2  Lick  v,  Faulkner,  (1864)  25  Cal.  418. 
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Art  TI. 


It  must  always  be  borne  in  mind  that  the 
Constitution!  laws,  and  treaties  of  the  United 
States  are  as  much  a  part  of  the  law  of  every 
state  as  its  own  local  laws  and  constitution. 
This  is  a  fundamental  principle  in  our  system 
of  complex  national  polity.  Hauenstein  r. 
Lynham,  (1879)   100  U.  S.  490. 


The  mode  or  manner  in  which  the  police 
power  may  bs  exercised  to  safeguard  the 
public  health  and  the  public  safety  is  within 
the  discretion  of  the  state,  subject,  so  far  as 
the  federal  power  is  concerned,  only  to  the 
condition  that  no  rules  prescribed  by  a  state, 
nor  any  regulation  adopted  by  a  local  gov- 
ernmental agent  acting  under  the  sanction  of 
state  legislation,  shall  contravene  the  Consti- 
tution of  the  United  States  or  infringe  any 
right  granted  or  secured  by  that  instrument. 
A  local  enactment  or  regulation,  even  if  based 
on  the  acknowledged  police  powers  of  a  state, 
must  always  yield  in  case  of  conflict  with  the 
exercise  by  the  general  government  of  any 
power  it  possesses  under  the  Constitution,  or 
with  any  right  which  that  instrument  gives 
or  secures.    Jacobson  t\  Massachusetts,  ( 1905) 


197  U.  S.  25.  See  also  Connolly  r.  Union 
Sewer  Pipe  Co.,  (1902)  184  U.  S.  556,  aftwrn- 
ing  Union  Sewer  Pipe  Co.  v,  Connelly,  (1900) 
99  Fed.  Rep.  354. 

"  It  has  been  contended  that  if  a  law,  passed 
by  a  state  in  the  exercise  of  its  acknowledged 
sovereignty,  comes  into  conflict  with  a  law 
passed  by  Congress  in  pursuance  of  the  Con- 
stitution, they  afTect  the  subject,  and  each 
other,  like  equal  opposing  powers.  But  the 
framers  of  our  Constitution  foresaw  this  state 
of  things,  and  provided  for  it  by  declaring 
the  supremacy  not  only  of  itself  but  of  the 
laws  made  in  pursuance  of  it.  The  nullity 
of  any  Act  inconsistent  with  the  Constitution 
is  produced  by  the  declaration  that  the  Con- 
stitution is  the  supreme  law.'*  Gibbons  v. 
Ogden,  (1824)  9  Wheat.  (U.  S.)  210. 

The  Fourteenth  Amendment,  like  the  origi- 
inal  Constitution,  is  the  supreme  law  of  the 
land,  and  therefore,  within  the  limit  of  its 
operation,  the  national  government  is  su- 
perior to  that  of  the  state.  In  re  Ah  Lee, 
(1880)  6  Fed.  Rep.  901. 


IL  SuPBEXACY  OF  AOTS  OF  CovGBESB  AVD  Tbeatieb  —  1.  In  Oeneral.  —  The 

appropriate  application  of  that  part  of  the  clause  which  confers  the  same 
supremacy  on  laws  and  treaties  is  to  such  acts  of  the  state  legislatures  as  do 
not  transcend  their  powers,  but,  though  enacted  in  the  execution  of  acknowledged 
state  powers,  interfere  with  or  are  contrary  to  the  laws  of  Congress,  made  in 
pursuance  of  the  Constitution  or  some  treaty  made  under  the  authority  of  the 
United  States.  In  every  case,  the  Act  of  Congress,  or  the  treaty,  is  supreme ; 
and  the  law  of  the  state,  though  enacted  in  the  exercise  of  powers  not  contro- 
verted, must  yield  to  it. 

ment.  Turner  v.  American  Baptist  Mission- 
ary Union,  (1852)  6  McLean  (U.  S.)  344, 
24  Fe<l.  Cas.  No.  14,251. 


Gibbons  v.  Ogden,  (1824)  9  Wheat.  (U.  S.) 
210. 

A  treaty  under  the  Constitution  of  the 
United  States  may  have  a  double  aspect  and 
operation:  Firsts  that  accompanying  it  as  a 
compact  between  sovereign  powers  and  gov- 
erned by  the  law  of  nations;  and,  secondly, 
one  equivalent  to  an  Act  of  the  legislature, 
our  Constitution  declaring  a  treaty  to  be  the 
law  of  the  land.  ♦  *  *  In  the  latter  case 
it  operates  of  itself,  without  the  aid  of  any 
legislative  provision;  but  in  the  former  the 
legislature  must  execute  the  contract  before 
it  can  become  a  rule  for  the  courts.  In  re 
Metzger,   (1847)    17  Fed.  Cas.  No.  9,511. 

A  treaty  under  the  Federal  Constitution  is 
declared  to  be  the  supreme  law  of  the  land. 
This,  unquestionably,  appliei»  to  all  treaties 
where  the  treaty-making  power,  without  the 
aid  of  Congress,  can  carry  it  into  effect.  It 
is  not,  however,  and  cannot  be,  the  supreme 
law  of  the  land  where  the  concurrence  of  Con- 
gress is  necessary  to  give  it  effect.  Until  this 
power  is  exercised,  as  where  the  appropria- 
tion of  money  is  required,  the  treaty  is  not 
perfect.  It  is  not  operative,  in  the  sense  of 
the  Constitution,  as  money  cannot  be  appro- 
priated by  the  treaty-maJcing  power.  This 
results  fr(»u  the  limitations  of  our  govern 


Treaties  with  Indian  tribes  have  the  same 
dignity  and  effect  as  a  treaty  with  a  foreign 
and  independent  nation.  Since  the  commence- 
ment of  the  government,  treaties  have  been 
made  with  the  Indians,  and  the  treaty-making 
power  haa  been  exercised  in  making  them. 
They  are  treaties,  within  the  meaning  of  the 
Constitution,  and  as  such  are  the  supreme 
laws  of  the  land.  Turner  v.  American  Bap- 
tist Missionary  Union,  (1852)  6  McLean  (U. 
S.)  344,  24  Fed.  Cas.  No.  14,251. 

Conspiracies  against  treaty  rights  of  aliens. 
—  Section  5519,  R.  S.,  so  far  aa  it  is  appli- 
cable to  a  conspiracy  to  deprive  certain 
Chinese  resident  aliens  of  their  right  to  re- 
side and  pursue  their  lawful  vocations, 
thereby  depriving  them  of  their  rights  and 
privileges  under  the  laws,  and  of  the  equal 
protection  of  the  laws,  guaranteed  to  them 
under  a  treaty  with  China,  is  constitutional. 
In  re  Baldwin,  (1886)  27  Fed.  Rep.  187. 

Conflict  with  **  public  law."  — In  case  an 
Act  of  (Congress  should  happen  to  conflict 
with  a  dogma  of  the  "  public  law,"  so  called, 
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the  dogma  inu&t  yield.  Though  such  a  con- 
flict may  lead  to  diplomatic  reclamations,  and 
possibly  to  war,  we  cannot  make  the  Act  of 
Congress  cease  to  be  the  law  of  the  land,  bind- 


ing upon  the  people  and  tlieir  judges.  Ap- 
propriation of  Captured  Property  by  War, 
etc.,  Departments,  (1863)  10  Op.  Atty.-Gen. 
621. 


2.  Supremacy  of  Acts  of  Congress  over  State  Laws —  a.  In  General.  —  The 
United  States  is  a  government  with  authority  extending  over  the  whole  terri- 
tory of  the  Union,  acting  upon  the  states  and  upon  the  people  of  the  states. 
While  it  is  limited  in  the  number  of  its  powers,  so  far  as  its  sovereignty  extends 
it  is  supreme.  No  state  government  can  exclude  it  from  the  exercise  of  any 
authority  conferred  upon  it  by  the  Constitution,  obstruct  its  authorized  officers 
against  its  will,  or  withhold  from  it,  for  a  moment,  the  cognizance  of  any 
subject  which  that  instrument  has  oemmitted  to  it 


Tennessee  i?.  Davis,  (1879)  100  U.  S.  263. 
See  also  White  v.  Hart,  (1871)  13  Wall.  (U. 
S.)  650;  Tarble's  Case,  (1871)  13  Wall.  (U. 
S.)  406. 

The  Constitution  and  laws  of  the  United 
States  extend  and  are  paramotint  over  all  the 
territory  of  every  state,  and  cannot  be  an- 
nulled nor  the  force  of  either  of  them  be  in 
any  degree  impaired  by  any  law  of  a  state, 
no  matter  in  what  form  or  with  what  solem- 
nity such  law  may  have  been  enacted,  or  by 
what  name  it  may  be  designated;  whether  it 
be  a  constitution,  an  ordinance,  a  statute,  or 
a  resolve.  So  far  as  it  conflicts  with  the  Con- 
stitution, or  with  any  valid  law  of  the  United 
States,  it  is  utterly  nugatory,  and  can  afford 
no  legal  protection  whatever  to  those  who  act 
under  it.  Charge  of  Grand  Jury,  (1861)  1 
Sprague  (U.  S.)  602,  30  Fed.  Cas.  No.  18,- 
273. 

An  act  done  by  an  officer  or  agent  of  the 
United  States  in  and  about  a  matter  solely 
within  the  federal  control,  and  in  pursuance 
of  an  authority  given  by  the  laws  of  the 
United  States,  is  not  an  offense  against  the 
laws  of  a  state.  In  re  Fair,  (1900)  100  Fed. 
Rep.  151. 

Wherever  exists  a  concurrent  right  of  legis- 
lation in  the  states  and  in  Congress,  and  the 
latter  has  exercised  its  power,  there  remains 
in  the  states  no  authority  to  legislate  on  the 
same  matter.  Waite  v.  Dowley,  (1876)  94 
U.  S.  632. 

If  the  power  of  a  state  and  that  of  the 
federal  government  come  in  conflict  in  mat- 
ters relating  to  commerce,  the  latter  must 
control  and  the  former  yield.  Esconaba,  etc., 
Transp.  Co.  r.  Chicago,  (1882)  107  U.  S.  683, 
affirming  (1882)    12  Fed.  Rep.  777. 

Federalist.  —  It  merits  particular  attention 
in  this  place  that  the  laws  of  the  confederacy, 
as  to  the  enumerated  and  legitimate  objects 
of  its  jurisdiction,  will  become  the  supreme 
law  of  the  land;  to  the  observance  of  which 
all  officers,  legislative,  executive,  and  judicial, 
in  each  state,  will  be  bound  by  the  saactity 
of  an  oath.  Thus  the  legislatures,  courts,  and 
magistrates  of  the  respective  members  will 


be  incorporated  into  the  operations  of  the 
national  government  as  far  as  its  just  and 
constitutional  authority  extends;  and  will  be 
rendered  auxiliary  to  the  enforcement  of  its 
laws.  Hamilton,  in  The  Federalist,  No. 
XXVII. 

This  clause  is  "  only  declaratory  of  a  truth 
which  would  have  resulted  by  necessary 
and  unavoidable  implication  from  the  very 
act  of  constituting  a-  federal  government, 
and  vesting  it  with  certain  specified  powers. 
*  *  *  A  law,  by  the  very  meaning  of 
the  term,  includes  supremacy.  It  is  a  rule 
.  which  those  to  whom  it  is  prescribed  are 
bound  to  observe.  This  results  from  every 
political  association.  If  individuals  enter 
into  a  state  of  society,  the  laws  of  that  society 
must  be  the  supreme  regulator  of  their  con- 
duct. If  a  number  of  political  societies  enter 
into  a  larger  political  society,  the  laws  which 
the  latter  may  enact,  pursuant  to  the  powers 
entrusted  to  it  by  its  constitution,  must  neces- 
sarily be  supreme  over  those  societies  and 
the  individuals  by  whom  they  are  composed. 
It  would  otherwise  be  a  mere  treaty,  depend- 
ent on  the  good  faith  of  the  parties,  and  not 
a  government,  which  is  only  another  word  for 
political  power  and  supremacy.  But  it  will 
not  follow  from  this  doctrine  that  acts  of 
the  larger  society  which  are  not  pursuant  to 
its  constitutional  powers,  but  which  are  in- 
vasions of  the  residuary  authorities  of  the 
smaller  societies,  will  become  the  supreme 
law  of  the  land.  These  will  be  merely  acts 
of  usurpation,  and  will  deserve  to  be  treated 
as  such.  Hence  we  perceive  that  the  clause 
which  declares  the  supremacy  of  the  laws  of 
the  Union,  like  tlie  one  we  have  just  before 
considered  [giving  Congress  the  power  to 
make  all  laws  necessary  and  proper  for  carry- 
ing into  execution  the  constitutional  powers 
of  the  United  States],  onlj'  declares  a  truth 
which  flows  immediately  and  necessarily  from 
the  institution  of  a  federal  government.  It 
will  not,  I  presume,  have  escaped  observation 
that  it  expressly  confines  this  supremacy  to 
laws  made  pursuant  to  the  Constitution; 
which  I  mention  merely  as  an  instance  of 
caution  in  the  convention;  since  that  limita- 
tion would  have  been  to  be  understood,  though 
it  had  not  been  expressed."  Hamilton,  in  iSe 
Federalist,  No.  XXXIII. 
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All  CMiatiutional  Iawb  are  binding  on  the  people  in  the  new  states  and  the  old 
ones,  whether  they  consent  to  be  bound  by  them  or  not  Every  constitutional 
Act  of  Congress  is  passed  by  the  will  of  the  people  of  the  United  States, 
expressed  through  their  representatives,  on  the  subject-matter  of  the  enactment^ 
and  when  so  passed  it  becomes  the  supreme  law  of  the  land  and  operates  by  its 
own  force  on  the  subject-matter  in  whatever  state  or  territory  it  may  happen 
to  be.  It  cannot  be  successfully  urged  that  such  a  law  cannot  operate  upon 
the  subject-matter  of  its  enactment  without  the  express  consent  of  the  people 
of  a  new  state  where  it  may  happen  to  be. 

PoUard  t?.  Hagan,  (1845)  3  How.  (U.  S.)  No.  10,960;  Hepburn  f?.  Griswold,  (1869)  8 
224.  See  also  Pensacola  Tel.  Co.  r.  Western  Wall.  (U.  S.)  611,  affirming  Griswold  v.  Hep- 
Union  Tel.  Co.,  (1877)  96  U.  S.  9,  affirming  burn,  (1865)  2  Duv.  (Ky.)  20;  Ableman  v. 
(1875)   2  Woods   (U.  S.)   643,  19  Fed.  Caa.  Booth,  (1858)  21  How.  (U.  S.)  519. 

6.  Repugnancy  Must  Bb  Direct  and  Positive.  —  A  state  statute,  al- 
though enacted  in  pursuance  of  a  power  not  surrendered  to  the  general  govem- 
menty  must  in  the  execution  of  its. provisions  yield,  in  case  of  conflict,  to  a 
statute  constitutionally  enacted  under  authority  conferred  upon  Congress; 
but  it  is  not  to  be  regarded  .as  inconsistent  with  an  Act  of  Congress  passed  in 
the  execution  of  a  clear  power  under  the  Constitution,  unless  the  repugnance 
or  conflict  is  so  direct  and  positive  that  the  two  acts  cannot  be  reconciled  or 
stand  together. 

Missouri,  eic.^  R.  Co.  v,  Haber,  (1898)  169  States.    In  every  such  ease,  the  Act  of  Con- 

U.  S.  623.  gress  or  treaty  is  supreme,  and  the  law  of  the 

state,  though  enacted  in  the  exercise  of  powers 

**  The  nullity  of  any  Act  inconsistent  with  not  controverted,  must  yield  to  it.  *  *  * 
the  Constitution  is  produced  by  the  declara-  We  agree  that  in  the  application  of  this  prin- 
tion  that  the  Constitution  is  the  supreme  law.  ciple  of  supremacy  of  an  Act  of  Congress  in 
The  appropriate  application  of  that  part  of  a  case  where  the  state  law  is  but  the  exer- 
the  clause  whidi  confers  the  same  supremacy  cise  of  a  reserved  power,  the  repugnance  or 
on  laws  and  treaties  is  to  such  Acts  of  the  conflict  should  be  direct  and  positive,  so  that 
state  legislatures  as  do  not  transcend  their  the  two  acts  could  not  be  reconciled  or  con- 
powers,  but,  though  enacted  in  the  execution  sistently  stand  together,  and  also  that  the 
of  acknowledged  state  powers,  interfere  with  Act  of  Congress  should  have  been  passed  in 
or  are  contrary  to  laws  of  Congress,  made  the  exercise  of  a  clear  power  under  the  Con- 
in  pursuance  of  the  Constitution  or  some  stitution,  such  as  that  in  question."  Sinnot 
treaty  made  under  the  authority  of  the  United  v,  Davenport,  (1859)  22  How.  (U.  S.)  242. 

c.  Immunity  from  Prosecution  for  Testifying.  —  The  immunity  given 
by  an  Act  of  Congress  which  provides,  "  but  no  person  shall  be  prosecuted  or 
subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  testify,"  is  clearly  intended  to  be 
general,  and  to  be  applicable  whenever  and  in  whatever  court  such  prosecution 
may  be  had,  whether  state  or  federal. 

Brown  v.  Walker,  (1896)   161  U.  S.  608,  affirming  (1895)   70  Fed.  Rep.  46. 

d.  Quarantine  Regulations.  —  A  state  statute  which,  as  interpreted 
by  the  Supreme  Court  of  the  state,  empowers  the  state  board  of  health 
to  exclude  healthy  persons  from  a  locality  infested  with  a  contagious  and 
infectious  disease,  such  power  applying  as  well  to  persons  seeking  to  enter  the 
infected  place,  whether  they  come  from  without  or  within  the  state,  does  not 
conflict  with  Acts  of  Congress  relating  to  foreign  immigration  into  the  United 
States,  and  conferring  quarantine  powers  upon  the  marine  hospital  service* 
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Conipfignie  Francaise,  etc.,  v,  Louisiana 
State  Board  of  Health,  (1902)  186  U.  S.  385, 
affirming,  (1899)  51  La.  Ann.  045,  wherein  the 
court  said:  "Without  undertaking  to  ana- 
lyze the  provisions  of  these  Acts,  it  suffices 
to  say  that,  after  scrutinizing  them,  we  think 
they  do  not  purport  to  abrogate  the  quaran< 
tine  laws  of  the  several  states,  and  that  the 
safeguards  which  they  create  and  the  regu- 
lations which  they  impose  on  the  introduction 
of  immigrants  are  ancillary,  and  subject  to 


such  quaFEUitine  laws.  So  far  ad  the  Act 
of  1893  is  concerned,  it  is  manifest  that  it  did 
not  contemplate  the  overthrow  of  the  existing 
state  quarantine  systems  and  the  abrogation 
of  the  powers  on  the  subject  of  health  and 
quarantine  exercised  by  the  states  from  the 
beginning,  because  the  enactment  of  state  laws 
on  these  subjects  would,  in  particular  in- 
stances, affect  interstate  and  foreign  com- 
merce." 


8.  Later  Statute  or  Treaty  Supersedes  Prior  Treaty  or  Statute  —  a.  In  General. 

—  By  the  Constitution  a  treaty  is  placed  on  the  same  footing,  and  made  of  like 
obligation,  with  an  act  of  legislation.  Both  are  declared  by  that  instrument 
to  be  the  supreme  law  of  the  land,  and  no  superior  efficacy  is  given  to  either 
over  the  other.  When  the  two  relate  to  the  same  subject,  the  courts  will  always 
endeavor  to  construe  them  so  as  to  give  effect  to  both,  if  that  can  be  done 
without  violating  the  language  of  either;  but  if  the  two  are  inconsistent,  the 
one  last  in  date  will  control  the  other,  provided  always  the  stipulation  of  the 
treaty  on  the  subject  is  self-executing. 

When  treaty  rights  are  of  a  nature  to  be 
enforced  in  a  court  of  justice,  that  court  re- 
sorts to  the  treaty  for  a  rule  of  decisicm  for 
th^  case  before  it  as  it  would  to  a  statute. 
Head  Money  Cases,  (1884)  112  U.  S.  598, 
affirming  (1883)  18  Fed.  Rep.  135.  See  also 
In  re  Metzger,  (1847)  17  Fed.  Cas.  No.  9,511. 


Whitney  v.  Robertson,  (1888)  124  U.  S. 
194.  See  also  U.  S.  v.  Lee  Yen  Tai,  (1902) 
185  U.  S.  220;  Honker  v.  U.  S.,  (1892)  143 
U.  S.  570;  In  re  Ah  Lung,  (1883)  18  Fed. 
Rep.  29. 


"A  treaty  is  in  its  nature  a  contract  be- 
tween two  nations,  not  a  legislative  act.  It 
does  not  generally  effect,  of  itself,  the  object 
to  be  accomplished,  especially  so  far  as  its 
operation  is  infra-territorial;  but  is  carried 
into  execution  by  the  sovereign  power  of  the 
respective  parties  to  the  instrument.  In  the 
United  States  a  different  principle  is  estab- 
lished. Our  Constitution  declares  a  treaty  to 
be  the  law  of  the  land.  It  is,  consequently, 
to  be  regarded  in  courts  of  justice  as  equiva- 
lent to  an  act  of  the  legislature,  whenever  it 
operates  of  itself  without  the  aid  of  any  legis- 
lative provision.  But  when  the  terms  of  the 
stipulation  import  a  contract,  when  either  of 
the  parties  engages  to  perform  a  particular 
act,  the  treaty  addresses  itself  to  the  political, 
not  the  judicial  department,  and  the  legis- 
lature must  execute  the  contract  before  it  can 
become  a  rule  for  the  court."  Foster  r.  Neil- 
son,  (1829)  2  Pet.  (U.  S.)  313.  See  also 
Chinese  Exclusion  Case,  (18S9)  130  U.  S. 
600,  affirming  In  re  Chae  Chan  Ping,  (1888) 
36'  Fed.  Rep.  431;  Chew  Heong  v,  U.  S., 
(1884)  112  U.  S.  540;  In  re  Ah  Lung,  (1883) 
18  Fed.  Rep.  29. 

A  treaty  may  supersede  a  prior  Act  of 
Congress,  and  an  Act  of  Congress  may  super- 
sede a  prior  treaty.  Cherokee  Tobacco,  ( 1870) 
11  WalL  (U.  S.)  621. 

A  treaty^  assuming  it  to  be  made  cou- 
formably  to  the  Constitution  in  substance 
and  form,  has  the  effect  of  repealing  all  pre- 
ceding federal  law  in  conflict  with  it,  whether 
unwritten,  as  law  of  nations  or  admiralty  and 
common  law,  or  written  as  Acts  of  Congress. 
Copyright  Convention  with  Great  Britain, 
(1854)   6  Op.  AUy.-Gen.  293. 


"  The  Constitution  of  the  United  States  de- 
clares a  treaty  to  be  the  supreme  law  of  the 
land.  Of  consequence,  its  obligation  on  the 
courts  of  the  United  States  must  be  ad- 
mitted. It  is  certainly  true  that  the  execu- 
tion of  a  contract  between  nations  is  to  be 
demanded  from,  and,  in  the  general,  super- 
intended by,  the  executive  of  each  nation ;  and 
therefore,  whatever  the  decision  of  this  court 
may  be  relative  to  the  rights  of  parties  liti- 
gating before  it,  the  claim  upon  the  nation, 
if  unsatisfied,  may  still  be  asserted.  But 
yet,  where  a  treaty  is  the  law  of  the  land, 
and  as  such  affects  the  rights  of  parties  liti- 
gating in  court,  that  treaty  as  much  binds 
those  rights,  and  is  as  much  to  be  regarded 
by  the  court,  as  an  Act  of  Congress,  and,  al- 
though restoration  may  be  an  executive  when 
viewed  as  a  substantive  act,  independent  of 
and  unconnected  with  other  circumstances, 
yet  to  condemn  a  vessel,  the  restoration  of 
which  is  directed  by  a  law  of  the  land, 
would  be  a  direct  infraction  of  that  law,  and, 
of  consequence,  improper."  U.  S.  r.  Schooner 
Peggy,  (1801)   1  Cmnch  (U.  S.)   103. 

Only  in  cases  purely  political.  —  Congress 
has  no  constitutional  right  to  interfere  with 
ri/rhts  under  treaties,  except  in  cases  purely 
political.  U.  S.  v.  Reese,  (1879)  5  Dill.  (U. 
8.)  406,  27  Fed.  Cas.  No.  16,137. 

Mere  international  comity,  not  incorporated 
in  any  convention  between  the  United  States 
and  the  foreign  powers,  roust  yield  to  a  stat- 
ute with  which  it  is  in  conflict.  The  Kestor, 
(1901)  110  Fed.  Rep.  448. 
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Federalist.  —  Others,  though  content  that 
treaties  should  be  made  in  the  mode  proposed, 
are  averse  to  their  being  the  supreme  laws  of 
the  land.  They  insist,  and  profess  to  believe, 
that  treaties,  like  acts  of  assembly,  should 
be  repealable  at  pleasure.  This  idea  seems 
to  be  new  and  peculiar  to  this  country,  but 
new  errors,  as  well  as  new  truths,  often  ap- 
pear. These  gentlemen  would  do  well  to  re- 
fleet  that  a  treaty  is  only  another  name  for  a 
bargain,  and  that  it  would  be  impossible  to 
find  a  nation  who  would  make  any  bargain 
with  us,  which  should  be  binding  on  them 
absolutely,  but  on  us  only  so  long  and  so  far 
as  we  may  think  proper  to  be  bound  by  it. 
They   who  make  laws   may,   without  doubt, 


amend  or  repeal  them;  and  it  will  not  be 
disputed  that  they  who  make  treaties  may 
alter  or  cancel  them;  but  still  let  us  not 
forget  that  treaties  are  made,  not  by  only 
one  of  the  contracting  parties,  but  by  both; 
and,  consequently,  that  as  the  consent  of  *botb 
was  essential  to  their  formation  at  first,  so 
must  it  ever  afterwards  be  to  alter  or  cancel 
them,  llie  proposed  Constitution,  therefore, 
has  not  in  the  least  extended  the  obligation  of 
treaties.  They  are  just  as  binding,  and  just 
as  far  beyond  the  lawful  reach  of  legislative 
acts  now,  as  they  will  be  at  any  future  period 
or  under  any  form  of  government.  Jay,  in 
The  Federalist,  No.  LXIV. 


When  8totute  Is  Conititutional.  —  The  provisions  of  an  Act  of  Congress,  passed 
in  the  exercise  of  its  constitutional  authority,  if  clear  and  explicit,  must  be 
upheld  by  the  courts,  even  in  contravention  of  express  stipulations  in  an  earlier 
treaty. 


Foug  Yue  Ting  t\  U.  S.,  (1893)  149  U.  S. 
720.  See  also  Choctaw  Indians,  (1870)  13 
Op.  Atty.-GJen.  357. 

Treaty  stipulations  between  the  United 
States  and  foreign  nations  are  not  restrictive 
of  the  constitutional  power  of  Congress. 
They  have  the  force  of  law,  but,  like  statutes, 
are  superseded  in  American  courts  by  subse- 
quent Acts  of  Congress  conflicting  with  them. 
The  Kestor,   (1901)    110  Fed.  Rep.  448. 

"This  provision  of  our  Constitution  has 
made  treaties  part  of  our  municipal  law.  But 
it  has  not  assigned  to  them  any  particular  de- 
gree of  authority  in  our  municipal  law,  nor 
declared  whether  laws  so  enacted  shall  or 
shall  not  be  paramount  to   laws   otherwise 


enacted.  No  such  declaration  is  made,  even 
in  respect  to  the  Constitution  itself.  It  is 
named  in  conjunction  with  treaties  and  Acts 
of  Congress,  as  one  of  the  supreme  laws,  but 
no  supremacy  is  in  terms  assigned  to  one 
over  the  other.  And  when  it  became  neces- 
sary to  determine  whether  an  Act  of  Con- 
gress repugnant  to  the  Constitution  could  be 
deemed  by  the  judicial  power  an  operative 
law,  the  solution  of  the  question  was  found 
by  considering  the  nature  and  objects  of  each 
species  of  law,  the  authority  from  which  each 
emanated,  and  the  consequences  of  allowing 
or  denying  the  paramount  effect  of  the  Con- 
stitution.'^ Taylor  t7.  Morton,  (1856)  2  Curt. 
(U.  S.)  454,  23  Fed.  Cas.  No.  13,799. 


6.  Must  Be  a  Clear  Case  of  Conflict.  —  It  is  the  duty  of  the  courts 
not  to  construe  an  Act  of  Congress  as  modifying  or  annulling  a  treaty  made 
with  another  nation,  unless  its  words  clearly  and  plainly  point  to  such  a 
construction. 

Congress  may  pass  any  law  it  pleases,  if  it 
is  otherwise  constitutional,  notwithstanding 
it  conflicts,  and  notwithstanding  to  whatever 
degree,  greater  or  less,  it  conflicts,  with  an  ex- 
isting treaty  with  a  foreign  nation.  Such 
legislation  is  not  to  be  imputed  to  the  gov- 
ernment upon  any  doubtful  ground,  and  every 
presumption  is  to  be  indulged  against  such 
legislation.  Ropes  v.  Clinch,  (1871)  8 
Blatchf.  (U.  S.)  304,  20  Fed.  Cas.  No.  12,041. 


Lem  Moon  Sing  t?.  U.  S.,  (1895)  168  U.  S. 
649. 

The  laws  of  Congress  are  always  to  be  con- 
strued so  as  to  conform  to  the  provisions  of 
a  treaty,  if  it  be  possible  to  do  so  without 
violence  to  their  language.  This  rule  oper- 
ates with  special  force  where  a  conflict  would 
lead  to  the  abrogation  of  a  stipulation  in  a 
treaty  making  a  valuable  cession  to  tlie 
United  States.  U.  S.  v.  Forty-Three  Gallons 
Whiskey.   (1883)    108  U.  S.  496. 


c.  Violation  of  Tbbaty  by  Statute  a  Matter  of  International  Con- 
cern. —  If  a  treaty  is  violated  by  a  general  statute,  it  is  a  matter  of  interna- 
tional concern,  which  must  be  determined  by  treaty,  or  by  such  other  means  as 
enable  one  state  to  enforce  upon  another  the  obligations  of  a  treaty.  A  oourt 
has  no  power  to  set  itself  up  as  the  instrumentality  for  enforcing  the  provisions 
of  a  treaty  with  a  foreign  nation  which  the  government  of  the  United  States^ 
as  a  sovereign  power,  chooses  to  disregard. 

Potiller  \>.  Dominguez,  (1889)   130  U.  S.  247. 
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d.  EzEMPTiov  OP  CoASTwiSB  Stbamees  fbom  Pilotage.  —  A  treaty  be- 
tween Great  Britain  and  the  United  States  provides  that  '^  no  higher  or  other 
duties  or  charges  shall  be  imposed  in  any  ports  of  the  United  States  on  British 
vessels  than  those  payable  in  the  same  ports  by  vessels  of  the  United  States/' 
Neither  the  exemption  of  coastwise  steam  vessels  from  pilotage,  resulting  from 
the  law  of  the  United  States,  nor  any  lawful  exemption  of  coastwise  vessels 
created  by  the  state  law,  concerns  vessels  in  the  foreign  trade,  and,  therefore, 
any  such  exemptions  do  not  operate  to  produce  a  discrimination  against  British 
vessels  engaged  in  foreign  trade,  and  in  favor  of  vessels  of  the  United  States 
in  such  trade. 

Olaen  v.  Smith,  (1004)  195  U.  S.  341,  afflrming  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  320. 

e.  Chai^gk  in  Ratb  of  Import  Duty.  —  A  statute  declaring  that  "  Russia 
hemp  imported  to  this  country  shall  pay  a  duty  of  forty  dollars  per  ton  "  was 
held  to  repeal  the  stipulation  in  a  prior  treaty  with  Russia,  which  in  effect 
declared  that  the  duty  on  Russia  hemp  should  not  be  more  than  twenty-five 
dollars. 

Ropes  V.  Clinch,  (1871)  8  Blatchf.  (U.  S.)  304,  20  Fed.  Cas.  No.  12,041.  See  al^o  Taylor  v. 
Morton,  (1865)  2  Curt.  (U.  S.)  454,  23  Fed.  Cas.  No.  13,799. 

/.  DiQCEiMiNATiON  IN  ToNNAGB  Taxes.  —  By  article  9  of  the  treaty  of 
Dec.  20,  1827,  between  the  United  States  and  the  Hanseatic  Kepublics,  "  the 
contracting  parties  *  *  *  engage  mutually  not  to  grant  any  particular 
favor  to  other  nations,  in  respect  of  commerce  and  navigation,  which  shall  not 
immediately  become  common  to  the  other  party."  Section  14  of  the  Act  of 
June  26,  1884,  provided  "  that  in  lieu  of  the  tax  on  tonnage  of  thirty  cents 
per  ton  per  annum,  heretofore  imposed  by  law,  a  duty  of  three  cents  per  ton, 
not  to  exceed  in  the  aggregate  fifteen  cents  per  ton  in  any  one  year,  is  hereby 
imposed  at  each  entry  on  all  vessels  which  shall  be  entered  in  any  port  of  the 
United  States  from  any  foreign  port  or  place  in  North  America,  Central 
America,  the  West  India  Islands,  the  Bahama  Islands,  the  Bermuda  Islands, 
or  the  Sandwich  Islands,  or  Newfoundland;  and  a  duty  of  six  cents  per  ton, 
not  to  exceed  thirty  cents  per  ton  per  annum,  is  hereby  imposed  at  each  entry 
upon  all  vessels  which  shall  be  entered  in  the  United  States  from  any  other 
foreign  ports."  It  was  held  that  a  steamship  company  clearing  from  Bremen, 
which  port  is  in  the  Hanseatic  Republics,  was  liable  for  the  tonnage  duties 
imposed  by  the  statute,  as  it  was  of  later  date  than  the  treaty. 

North  Gemuui  lAoyd  Steamship  Co.  v.  Iledden,  (1890)  43  Fed.  Rep.  17. 

g,  Cbiminal  Statute  Applying  to  Indian  Country.  —  A  criminal  stat- 
ute applying  to  Indian  country  supersedes  a  prior  treaty  with  the  tribe  in 
conflict  therewith. 

Cherokee  Tobacco,   (1870)   11  Wall.  (U.  S.)  621. 

4.  Treaties  Binding  on  the  States  —  a.  In  General.  —  The  treaty-making 

power  has  been  surrendered  by  the  states  and  given  to  the  United  States,  and 

treaties  are  as  binding  within  the  territorial  limits  of  the  states  as  they  are 

el&ewhere  throughout  the  domain  of  the  United  States. 
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Baldwin  t*.  Franks,  (1887)  120  U.  S.  682. 
See  also  To  Abolish  Disdbilitiea  of  Aliens, 
supra,  p.  31. 

The  states  have  surrendered  the  treaty- 
making  power  to  the  general  government,  and 
vested  it  exclusively  in  the  President  and 
Senate;    and    when    duly    exercised    by    the 


President  and  Senate  the  treaty  resulting  be- 
comes the  supreme  law  of  the  land,  to  which 
not  only  state  laws  but  state  constitutions 
are  in  express  terms  subordinated.  In  re 
Baldwin,  (1886)  27  Fed.  Rep.  188.  See  also 
In  re  Tiburcio  Parrott,  (1880)  1  Fed-  Rep. 
501. 


A  Treaty  Can  Toully  Annihilata  any  part  of  the  constitution  or  laws  of  any  of  the 
individual  states  that  is  contrary  to  the  treaty. 


Ware  t?.  Hylton,  (1796)  3  Dall.  (U.  S.) 
243.  See  also  Treaties  —  Fisheries,  (1898) 
22  Op.  Atty.-Gen.  217;  Copjrright  Convention 
with  Great  Britein,  (1854)  6  Op.  Atty.-Gen. 
203. 


A  state  cannot  legislate  so  as  to  interfere 
with  the  operation  of  a  treaty,  or  limit  or 
deny  the  privileges  or  immunities  guaranteed 
by  it  to  aliens  residing  in  this  country. 
Baker  v.  Portland,  (1879)  5  Sawy.  (U.  S.) 
566,  2  Fed.  Cas.  No.  777. 


It  Is  the  Deelarad  Duty  of  the  Btata  JndgM  to  determine  any  constitution  of  laws 
of  any  state,  contrary  to  a  treaty  made  under  the  authority  of  the  United 
States,  null  and  void.  National  or  federal  judges  are  bound  by  duty  and 
oath  to  the  same  conduct. 


Ware  v.  Hylton,  (1796)  3  Dall.  (U.  S.) 
236,  wherein  the  court  said:  "A  treaty 
cannot  be  the  supreme  law  of  the  land,  that 
is,  of  all  the  United  States,  if  any  act  of  a 
state  legislature  can  stand  in  its  way.  If 
the  constitution  of  a  state,  which  is  the  fun- 
damental law  of  the  state,  and  paramount  to 
its  legislature,  must  give  way  to  a  treaty, 
and  fall  before  it,  can  it  be  questioned 
whether  the  less  power,  an  act  of  the  state 
legislature,  must  not  be  prostrate  T    It  is  the 


declared  will  of  the  people  of  the  United 
States  that  every  treaty  made  by  the  author- 
ity of  the  United  States  shall  be  superior  to 
the  constitution  and  laws  of  any  individual 
state,  and  their  will  alone  is  to  decide.  If 
a  law  of  a  state,  contrary  to  a  treaty,  is  not 
void,  but  voidable  only  by  a  repeal  or  nulli- 
fication by  a  state  l^slature,  this  certain 
consequence  follows,  that  the  will  of  a  small 
part  of  the  United  States  may  control  or  de- 
feat the  will  of  the  whole." 


b.  State  Legislation  Affecting  Subjects  of  Treaty  Stipulations  — 
(1)  Prohibiting  Sale  of  Foreign  Bonds  Which  Are  Sttbjects  of  Lotteries. — 
Foreign  government  bonds  are  salable,  and  ought  to  be  treated  as  other  articles 
of  commerce  as  a  rule.  But  when  those  bonds  are  coupled  with  conditions  and 
stipulations  which  change  their  character  from  a  simple  government  bond  for 
the  payment  of  a  certain  sum  of  money  to  a  species  of  lottery  ticket,  they  are 
not  salable  within  the  state  which  prohibits  the  sale  of  any  lottery  tickets 
within  the  state.     Such  a  state  statute  does  not  violate  any  treaty  stipulations. 

Ballock  r.  State,  (1890)   73  Md.  8. 

(2)  Disturbing  Indicms  in  Their  Possession  of  Lands.  —  Treaties  with 
Indian  tribes  which  recognize  their  lawful  possession  of  lands  embraced  within 
reservations,  and  agree  never  to  claim  the  same,  or  to  disturb  the  nation  in  the 
free  use  and  enjoyment  thereof,  like  all  other  public  treaties  entered  into  by 
the  United  States,  are  a  parcel  of  the  paramount  law  and  must  prevail  over  all 
state  laws  in  conflict  with  them.  Any  act  of  a  state  legislature,  the  execution 
of  which  would  dispossess  the  Indians  of  the  reservations,  or  any  part  of  them, 
or  which  should  materially  disturb  their  occupancy,  would  therefore  be  illegal. 

Fellows  V.  Denniston,  (1861)  23  N.  Y.  427. 

(3)  Prohibiting   White  Persons  Residing   Within  Indian  Nation.  —  A 

Qeorgia  statute  passed  Dec.  22,  1830,  enacting  that  ^^  all  white  persons  residing 

226  Volamt  IX. 


Art  VL 


CONSTITUTION. 


Buprtme  Law. 


within  the  limits  of  the  Cherokee  nation  on  the  1st  day  of  March  next,  or  at 
any  time  thereafter,  without  a  license  or  permit  from  his  excellency  the 
governor,  or  from  such  agent  as  his  excellency  the  governor  shall  authorize  to 
grant  such  permit  or  license,  and  who  shall  not  have  taken  the  oath  hereinafter 
required,  shall  be  guilty  of  a  high  misdemeanor,"  was  held  to  be  void,  and  a 
judgment  entered  against  one  who  had  entered  the  Cherokee  nation  as  a 
missionary  under  the  authority  of  the  President  of  the  United  States,  and  had 
not  been  required  by  him  to  leave  it,  and  was  engaged  with  the  permission  and 
approval  of  the  Cherokee  nation  in  preaching  the  gospel,  was  invalid,  as 
the  whole  intercourse  between  the  United  States  and  the  nation  was  by  the 
United  States  Constitution  and  laws  vested  in  the  government  of  the  United 
States. 


Worcester  v.  Georgia,  (1832)  6  Pet.  (U. 
S.)  615^  wherein  the  court  said:  *'  The  Con- 
stitution, by  declaring  treaties  already  made, 
9A  well  as  those  to  be  made,  to  be  the  su- 
preme law  of  the  land,  adopted  and  sanctioned 
the  previous  treaties  with  the  Indian  nations, 
and  consequently  admitted  their  rank  among 
those  powers  who  were  capable  of  making 
treaties."  Under  the  treaties  with  the  Chero- 
kee nation,  the  court  said  that  it  was  a  dis- 
tinct community,  occupying  its  own  territory, 


with  boundaries  accurately  described,  in  which 
the  laws  of  Georgia  could  have  no  force,  and 
which  the  citizens  of  Georgia  had  no  right  to 
enter,  but  with  the  consent  of  the  Cherokees 
themselves,  or  in  conformity  with  treaties 
and  with  the  Acts  of  Congress.  The  whole 
intercourse  between  the  United  States  and 
this  nation  was  by  the  National  Constitution 
and  laws  vested,  in  the  government  of  the 
United  States. 


(4)  Confinement  of  Free  Negroes  Employed  on  Vessels.  —  A  state  statute 
which  declared  "  that  if  any  vessel  shall  oome  into  any  port  or  harbor  of  this 
state,  from  any  other  state  or  foreign  port,  having  on  board  any  free  negroes 
or  persons  of  color,  as  cooks,  stewards,  or  mariners,  or  in  any  other  employment 
on  board  said  Vessel,  such  free  negroes  or  persons  of  color  shall  be  seized  and 
confined  in  gaol  until  such  vessel  shall  dear  out  and  depart  from  this  state; 
and  that  when  said  vessel  is  ready  to  sail  the  captain  of  said  vessel  shall  be 
bound  to  carry  away  the  said  free  negro,  or  free  person  of  color,  and  to  pay 
the  expenses  of  his  detention ;  and,  in  case  of  his  neglect  or  refusal  so  to  do, 
he  shall  be  liable  to  be  indicted,  and  on  conviction  thereof  shall  be  fined  in  a 
sum  not  less  than  one  thousand  dollars,  and  imprisoned  not  less*  than  two 
months ;  and  such  free  negroes,  or  persons  of  color,  shall  be  deemed  and  taken 
as  absolute  slaves,  and  sold,"  was  held  to  be  an  express  violation  of  an  existing 
commercial  convention  with  Great  Britain. 

Elkison  v,  Deliesseline,  (1823)  Brun.  Col.  Cas.  (U.  S.)  431,  8  Fed.  Cas.  No.  4,366.  But 
see  Roberts  v,  Yates,  (1863)  16  Law  Rep.  40,  20  Fed.  Cas.  No.  11,919. 

(5)  SpeoiaUy  Directed  Against  Mongolians  —  (a)  ProUUtiag  Landing  in  the  sute 
—  A  treaty  with  China  which,  reciprocating  privileges  granted  to  citizens  of 
the  United  States,  allowed  Chinese  subjects  visiting  or  residing  in  the  United 
States  the  right  to  enjoy  the  same  privileges,  immunities,  and  exemptions  in 
respect  to  travel  or  residence  as  may  there  be  enjoyed  by  citizens  or  subjects 
of  the  most  favored  nation,  was  held  to  be  violated  by  the  action  of  the  state 
immigration  commissioner,  under  the  authority  of  a  state  statute,  prohibiting 
the  landing  of  certain  Chinese  persons  under  conditions  which  did  not  bring 
the  case  within  the  police  power  of  the  state  to  exclude  convicts,  lepers,  and 
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persons  incurably  diseased,   and  paupers  and  persons  who,   from  physical 
canses,  are  likely  to  become  a  public  charge. 

/n  re  Ah  Fong,  (1874)  3  Sawy.  (U.  S.)  144,  1  Fed.  Ca8.  No.  102. 

(b)  B«gnlating  Lanndriei.  —  A  municipal  ordinance,  passed  to  regulate  the 
establishment,  maintenance,  and  licensing  of  laundries  within  certain  designated 
limits,  and  prescribing  punishment  for  establishing  or  carrying  on  the  business 
of  a  laundry  in  violation  of  its  provisions,  and  declaring  that  after  its  passage 
it.  shall  be  unlawful  for  any  person  "  to  establish,  maintain,  or  carry  on  any 
laundry  within  that  portion  of  the  city  and  county  of  San  Francisco  lying  and 
being  east  of  Ninth  and  Larkin  streets,  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  which  shall  only  be  granted  upon  the 
recommendation  of  not  less  than  twelve  citizens  and  taxpayers  in  the  block  in 
which  the  laundry  is  proposed  to  be  established,  maintained,  or  carried  on," 
was  held  invalid  as  to  a  Chinese  alien  who,  under  the  treaty  with  China,  was 
entitled  to  all  the  rights,  privileges,  and  immunities  of  subjects  of  the  most 
favored  nation  with  which  this  country  had  treaty  relations. 

/n  re  Quong  Woo,   (1882)   13  Fed.  Rep.  229. 

(c)  ProhiUtiag  FltUng.  —  A  California  statute  which  provides  that  "  all  aliens 
incapable  of  becoming  electors  of  this  state  are  hereby  prohibited  from  fishing, 
or  taking  any  fish,  lobsters,  shrimps,  or  shell-fish  of  any  kind,  for  the  purpose 
of  selling  or  giving  to  another  person  to  sell,"  violates  the  treaty  provision 
with  China  that  the  Chinese  shall  "  enjoy  the  same  privileges,  immunities,  and 
exemptions  "  as  are  "  enjoyed  by  the  citizens  or  subjects  of  the  most  favored 
nation." 

In  re  Ah  Chong,  (1880)  2  Fed.  Rep.  738. 

(d)  Prohibiting  lUmoval  of  Bonudni  of  Deoofttod  Pwioiii.  —  A  California  statute  en- 
titled "  An  Act  to  protect  public  health  from  infection,  caused  by  exhumation 
and  removal  of  the  remains  of  deceased  persons,"  providing  that  "  it  shall  be 
unlawful  to  disinter  or  exhume  from  a  grave,  vault,  or  other  burial  place,,  the 
body  or  remains  of  any  deceased  person,  unless  the  person  or  persons  so  doing 
shall  first  obtain  from  the  board  of  health,  health  officer,  mayor,  or  other  head 
of  the  municipal  government  of  the  city,  town,  or  city  and  county  where  the 
same  are  deposited,  a  permit  for  said  purpose,"  for  which  permit  the  sum  of 
$10  is  to  be  paid,  is  not  in  conflict  with  the  treaty  between  the  United  States 
and  China  which  provides  that  "  Chinese  subjects  of  the  United  States  shall 
enjoy  entire  liberty  of  conscience,  and  shall  be  free  from  all  disabilities  or 
persecutions  on  account  of  their  religious  faith  or  worship."  Conceding  that 
the  religious  sentiment  of  the  Chinese  requires  that  they  shall  remove  the 
remains  of  their  deceased  friends  to  China  for  final  burial,  there  is  nothing  in 
the  provision  forbidding  or  unduly  obstructing  the  performance  of  that  rite 
or  religious  duty,  and  nothing  that  does  not  equally  apply  to  other  aliens  and 
citizens. 

In  re  Wong  Yung  Quy,    (1880)   2  Fed.  Rep.  624. 
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(•)  Prohibiting  SmploynMiit  on  Fnblio  Works.  —  An  Oregon  statute  providing  that 
"  it  shall  be  unlawful  to  employ  any  Chinese  laborers  on  any  street,  or  part 
of  street,  of  any  city  or  incorporated  town  of  this  state,  or  on  any  public  works 
or  public  improvement  of  any  character,  except  as  a  punishment  for  crime,  and 
all  contracts  which  any  person  or  corporation  may  have  for  the  improvement 
of  any  such  street,  or  part  of  street,  or  public  works  or  improvements  of  any 
character,  shall  be  null  and  void  from  and  after  the  date  of  any  employment  of 
any  Chinese  laborers  thereon  by  the  contractor,"  was  held  invalid,  as  it  conflicted 
with  the  treaty  with  China,  which  recognized  the  right  of  the  Chinese  to  change 
their  home  and  allegiance  and  to  visit  this  country,  and  to  become  permanent 
residents  thereof,  and  as  such  residents  guaranteed  to  them  all  the  privileges  and 
immunities  that  may  be  enjoyed  here  by  the  citizens  or  subjects  of  any  nation. 

Baker  t?.  Portland,   (1879)   5  Sawy.   (U.  S.)  666,  2  Fed.  Cas.  No.  777. 

(f)  Prohibiting  Smpl<^jmoat  by  Corporation!.  —  The  California  constitution  provides 
that  "  no  corporation  now  existing,  or  hereafter  formed,  under  the  laws  of  this 
state,  shall,  after  the  adoption  of  this  constitution,  employ,  directly  or  indi- 
rectly, in  any  capacity,  any  Chinese  or  Mongolian.  The  legislature  shall  pass 
such  laws  as  may  be  necessary  to  enforce  this  provision."  In  obedience  to  this 
mandate,  the  l^slature  passed  an  Act  entitled  "  An  Act  to  amend  the  penal 
code  by  adding  two  new  sections  thereto,  to  be  known  as  sections  178  and  179, 
prohibiting  the  employment  of  Chinese  by  corporations."  The  constitutional 
and  statutory  provisions  are  in  conflict  with  treaty  stipulations  with  China 
giving  to  the  Chinesie  the  right  to  emigrate  freely  to  the  United  States  for  the 
purpose  of  permanent  residence,  and  stipulating  that  they  shall  enjoy  the 
same  privileges,  immunities,  and  exemptions  in  respect  to  residence,  as  may  be 
enjoyed  by  the  citizens  and  subjects  of  the  most  favored  nation. 

In  re  Tiburcio  Parrott^    (1880)    1   Fed.  Rep.  503. 

c.  Covenant  in  Diied  Against  Conveying  to  Chinese  Persons.  —  A 
covenant  in  a  deed :  "  It  is  also  understood  and  agreed  by  and  between  the 
parties  hereto,  their  heirs  and  assigns,  that  the  party  of  the  first  part  shall 
never,  without  the  consent  of  the  party  of  the  second  part,  his  heirs  or  assigns, 
rent  any  of  the  buildings  or  ground  owned  by  said  party  of  the  first  part,  and 
fronting  on  said  East  Main  street,  to  a  Chinaman  or  Chinamen,"  is  void  as 
being  in  violation  of  the  treaty  between  the  United  States  and  China  of  Nov. 
17,  1880,  providing  that  Chinese  subjects  "  shall  be  accorded  all  the  rights, 
privileges,  immunities^  and  exemptions  which  are  accorded  to  the  citizens  and 
subjects  of  the  most  favored  nation." 

Gandolfo  v,  Hartman,    (1892)    49   Fed.  Rep.  181. 

m  Stats  Cohtbol  of  Ooyebhheitt  Pbopebtt  —  1.  National  Soldiers'  Home. 

—  The  lands  and  property  employed  for  a  national  soldiers'  home,  over  which 
exclusive  jurisdiction  has  not  been  ceded  to  the  United  States,  constitute  in- 
strumentalities for  the  execution  of  the  powers  of  the  general  government,  and 
are  therefore  exempt  from  such  control  of  the  state  as  would  defeat  or  impair 

their  use  for  those  purposes.    The  management  and  officers  are  agencies  of  the 
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United  States,  and  as  such  are  exempt  from  any  interference  by  the  authorities 
or  courts  of  the  state,  in  their  control,  discipline,  or  government  of  the  home 
or  property. 

In  re  KeHy,  (1895)  71  Fed.  Rep.  553. 

2.  Corporations  OrganiMd  under  Lawi  of  Congress.  —  The  mere  fact  that  a 
railroad  corporation  was  organized  under  the  laws  of  Congress  does  not  exempt 
it  from  state  control  in  respect  to  rates  for  local  freight.  Congress  can  wholly 
remove  such  a  corporation  from  state  control,  but  in  the  absence  of  something 
in  the  statutes  indicating  an  intention  on  the  part  of  Congress  to  so  remove  if, 
the  state  has  the  power  to  prescribe  the  rates  for  all  local  business  carried  by  it. 
Of  course,  that  decision  is  controlling. 

Reagan  v.  Mercantile  Trust  Co.,  (1894)  154  U.  S.  413.  See  also  Ames  v.  Union  Pac.  R. 
Co.,  (1894)  64  Fed.  Rep.  170. 

8.  Attachment  of  Funds.  —  Money  in  the  hands  of  a  disbursing  officer  is  as 
much  the  money  of  the  United  States  as  if  it  had  not  been  drawn  from  the 
treasury, '  and  is  not  liable  to  attachment  by  the  creditors  of  the  parties  to 
whom  it  is  payable. 

Buchanan  r.  Alexander,  (1846)  4  How.  670;  Attachment  of  Funds  Due  —  Govern- 
(U.  S.)  20.  See  also  Averill  v.  Tucker,  ment  Contractors,  (1872)  13  Op.  Atty.^en. 
(1824)  2  Cranch  (C.  C.)  544,  2  Fed.  Cas.  No.       667. 

IV.  Stats  Taxatioh  —  1.  Of  Oovemment  Property  —  (k  In  General.  — 
Lands  within  a  state  which,  pursuant  to  Acts  of  Congress  for  laying  and  collect- 
ing all  direct  taxes,  are  sold,  struck  off,  and  purchased  by  the  United  States  for 
the  amount  of  taxes  thereon,  and  are  afterwards  sold  by  the  United  States 
for  a  larger  sum,  or  redeemed  by  the  former  owner,  are  not  liable  to  be  taxed, 
under  authority  of  the  state,  while  so  owned  by  the  United  States. 

Van  Brocklin  v.  Tennessee,  (1886)   117  U.  to  carry  into  execution  powers  conferred  on 

S.  163,  wherein  the  court  said:     "  While  the  that  body  by  the  people  of  the  United  States. 

pow«r  of  taxation  is  one  of  vital  imoortance,  The  attempt  to  use  the  taxing  power  of  a 

retained  by  the  states,  not  abridged  by  the  state  on  the  means  employed  by  the  govern- 

grant  of  a  similar  power  to  the  government  ment  of  the  Union,  in  pursuance  of  the  Con- 

of  the  Union,  but  to  be  concurrently  exercised  stitution,  is  itself  an  abuse,  because  it  is  the 

by  the  two  governments,  yet  even  this  power  usurpation  of  a  power  which  the  people  of  a 

of  a  state  is  subordinate  to,  and  may  be  con-  single  state  cannot  give.    The  power  to  tax 

trolled   by,   the   Constitution   of  the   United  involves  the  power  to  destroy;  the  power  to 

States.    That  Constitution  and  the  laws  made  destroy  may  defeat  and  render  useless  the 

in  pursuance  thereof  are  supreme;  they  con-  power  to  create;  and  there  is  a  plain  repug- 

tix>l  the  constitutions  and  laws   of  the   re-  nance   in    conferring  on   one  government   a 

spective  states  and  cannot  be  controlled  by  power  to  control  the  constitutional  measures 

tnem.    The  people  of  a  state  give  to  their  gov-  of  another,  which  other,  with  respect  to  those 

emment   a   right  of  taxing  themselves   and  very  measures,  is  declared  to  be  supreme  over 

their   property    at   its   discretion.      But   the  that  which   exerts   the  control.     The   states 

means   employed  by  the  government  of   the  have  no  power,  by  taxation,  or  otherwise,  to 

Union  are  not  given  by  the  people  of  a  par-  retard.   Impede,  burden,  or   in   any   manner 

ticular  state,  but  by  the  people  of  all  the  control,  the  operations  of  the  constitutional 

states ;  and  being  given  by  all,  for  the  benefit  laws  enacted  by  Congress  to  carry  into  ex- 

of  all,  should  be  subjected  to  that  government  ecution  the  powers  vested  in  the  general  gov- 

only  which  belongs  to  all.    All  subjects  over  emment." 
which  the  sovereign  power  of  a  state  extends 

are  objects  of  taxation ;  but  those  over  which  Whether  or  not  a  state  can  tex  land  within 
it  does  not  extend  are,  upon  the  soundest  the  state  belonging  to  the  United  States  is  not 
principles,  exempt  from  taxation.  The  sever-  decided,  but  if  it  has  that  right  it  cannot 
eignty  of  a  state  extends  to  everything  which  enforce  the  pajrment  of  the  tax  from  the 
^[iste  by  ite  own  authority,  or  is  introduced  United  States  by  seizing  the  personal  prop- 
by  ite  permission ;  but  does  not  extend  to  erty  or  means  used  by  the  general  government 
those  means  which  are  employed  by  Congress  in  performance  of  the  duties  and  in  execution 
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of  the  powers  intrusted  to  it.  U.  S.  v,  Weise, 
(1851)  2  Wall.  Jr.  (C.  C.)  72,  28  Fed.  Cas. 
No.  16,659. 

Until  tlie  purchase  price  of  property   pur- 
chased from  the  United  States  has  be^  fully 


paid,  and  the  whole  equitable  interest  in  the 
property  vests  in  the  purchaser,  and  nothing 
remains  but  for  the  United  States  to  issue 
its  patent  pursuant  to  the  agreement,  the 
property  is  not  subject  to  state  taxation.  U. 
S.  r.  Milwaukee,  (1893)   100  Fed.  Rep.  829. 


fe.  Whabfage  Charges  on  Pbopeety  of  United  States.  —  The  state 
harbor  commissioners  of  California  are  charged  by  the  laws  of  that  state  with 
the  supervision  and  control  of  the  wharves  and  landings  in  the  harbor  of  San 
Francisco,  with  the  right  to  collect  dockage,  wharfage,  rent,  or  toll.  The 
imposition  of  a  toll  or  charge  by  such  commissioners  on  merchandise,  being  the 
property  of  the  United  States,  passing  to  or  over  the  wharves  at  San  Francisco, 
is  constitutional  and  valid ;  the  charge  being  for  a  service  rendered,  the  govern- 
ment is  not  entitled  to  sudi  services  free  of  toll.  Such  toll  or  charge  is  not  a 
tax  upon  the  instrumentalities  and  agencies  of  the  general  government,  but  is 
a  charge  for  the  use  of  property  and  facilities  furnished  the  government  by  the 
statQ  of  California. 

State  Toll  on  Qc^emment  Properly — Wharfage  Charges,  (1900)  23  Op.  Atty.- 
Gen.  299.  • 


2.  Of  Federal  Agencies  —  a..  In  Gbneeal.  —  The  power  of  state  taxation  does 
not  extend  to  the  instruments  of  the  federal  government,  nor  to  the  constitutional 
means  employed  by  Congress  to  carry  into  execution  the  powers  conferred  in 
the  Federal  Constitution. 


Ward  V.  Maryknd,  (1870)  12  Wall.  (U. 
S.)  426. 

"Unquestionably  the  taxing  power  of  the 
states  is  very  comprehensive  and  pervading, 
but  it  is  not  without  limits.  State  tax  laws 
cannot  restrain  the  action  of  the  national 
government,  nor  can  they  abridge  the  opera- 
ticm  of  any  law  which  Congress  may  con- 
stituticmally  pass.  They  may  extend  to  every 
object  of  value  within  the  sovereignty  of  the 
state,  but  they  cannot  reach  the  administra- 
tion of  justice  in  the  federal  courts,  nor  the 
collection  of  the  public  revenue,  nor  interfere 
with  any  constitutional  regulation  of  com- 
merce." Savings  Soc.  t;.  Coite,  ( 1867)  6  Wall. 
(U.  S.)   605. 

''Instruments  of  government,  such  as  are 
referred  to,  'are  the  officers,  as  such,  execu- 


tive, legislative,  and  judicial,  appointed  or 
chosen  to  enact,  execute,  and  expound  the 
laws,  and  the  public  buildings  erected  and 
occupied  for  the  uses  of  the  government. 
Federal  machinery  is  much  more  multifari- 
ous than  that  of  the  states,  as  the  govern- 
ment of  the  United  States  is  charged  with 
the  national  defense,  and  of  course  our  forts, 
navT  yards,  public  ships,  and  the  like  fall 
within  that  exemption.  Public  corporations 
also  fall  within  that  exemption,  but  railways 
are  private  corporations,  just  as  much  as 
steamship  and  steamboat  companies  or  canal 
corporations,  where  the  stock  belongs  to  the 
corporators,  or  as  much  as  moneyed  manufac- 
turing or  business  corporations,  all  of  which 
are  created  to  promote  the  public  good." 
Sweatti?.  Boston,  etc.,  R.  Co.,  (1871)  3  Cliff. 
(U.  S.)  339,  23  Fed.  Cas.  No.  13,684. 


6.  Of  Federal  Officer's  Salary.  —  The  compensation  of  an  officer  of 
the  United  States  is  fixed  by  a  law  made  by  Congress,  and  any  law  of  a  state 
imposing  a  tax  upon  the  office,  diminishing  the  recompense,  is  in  conflict  with 
the  law  of  the  United  States  which  secures  the  allowance  to  the  officer. 


Dobbins  v.  Erie  County,  (1842)  16  Pet.  (U. 
8.)  435. 


The  salary  of  a  judicial  officer  of  the 
United  States  is  not  subject  to  taxation  by  a 
state.  Pumell  v.  Page,  (1903)  128  Fed.  Rep. 
496. 


c.  On  Telegraph  Messages  Sent  by  Federal  Officers.  —  Congress,  to 

facilitate  the  erection  of  telegraph  lines,  has  by  statute  authorized  the  use  of 

the   public  domain   and   the   military   and   post   roads,   and   the   crossing   of 
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navigable  streams  and  waters  of  the  United  States  for  that  purpose.  As  a 
return  for  this  privilege  those  who  avail  themselves  of  it  are  bound  to  give  the 
United  States  precedence  in  the  use  of  their  lines  for  public  business  at  rates 
to  be  fixed  by  the  postmaster-general.  A  specific  tax  imposed  by  the  state  on 
each  message  sent  by  public  officers  on  the  business  of  the  United  States  is  a 
tax  upon  a  governmental  agency,  and  therefore  void. 

Western  Union  Tel.  Co.  t?.  Texas,  (1881)    106  U.  S.  464. 

d.  On  Peopbbty  of  Coepoeation  Oeqanized  unbes  Act  of  Congeess. 
—  A  state  tax  on  the  property  of  a  railroad  company  organized  under  an  Act 
of  Congress^  under  which  it  was  authorized  to  construct  and  maintain  a 
railroad  and  tel^raph  line  along  the  prescribed  route,  and  grants  were  made 
to  it  and  privileges  conferred  upon  it,  upon  condition  that  it  should  at  all  times 
transmit  dispatches  over  its  telegraph  lines,  and  transport  mails,  troops,  and 
munitions  of  war,  supplies,  and  public  stores  upon  the  railroad  for  the  govern- 
ment whenever  required  to  do  so  by  any  department  thereof,  and  that  the 
government  should  at  all  times  have  the  preference  of  the  use  of  the  same  for 
all  such  purposes,  was  held  not  to  be  invalid  as  a  tax  upon  the  agency  of  the 
national  government.  The  tax  was  not  imposed  upon  the  franchisee  or  the 
right  of  the  company  to  exist  and  perform  the  functions  for  which  it  was 
brought  into  being,  nor  was  it  laid  upon  any  act  which  the  company  had  been 
authorized  to  do,  but  it  was  exclusively  upon  the  real  and  personal  property  of 
the  agent,  taxed  in  common  with  all  other  property  in  the  state  of  a  similar 
character. 

Union  Pac.  R.  Co.  t>,  Peniston,   (1873)    18  goimmment  as  they  were  intended  to  serve 

Wall.    (U.   S.)    31,  wherein  the  court  said:  it,   or   does   hinder  the  efficient  exercise   of 

"Exemption  of  federal  agencies  from  state  their  power.    A  tax  upon  their  property  has 

taxation  is  dependent,  not  upon  the  nature  no  such  necessary  effect.    It  leaves  them  free 

of  the  agents,  or  upon  the  mode  of  their  con-  to  discharge  the  duties  they  have  undertaken 

stitution,    or   upon   the   fact  that  they   are  to  perform.     A  tax  upon  their  operaticms  is 

agents,  but  upon  the  effect  of  the  tcuc;  that  a  direct  obstruction  to  the  exercise  of  federal 

is,  upon  tlie  question  whether  the  tax  does  powers." 
in  truth  deprive  them  of  power  to  serve  the 

e.  Of  State  Corporation  Performing  Seokviges  for  National  Govern- 
ment. —  Congress  may,  in  the  exercise  of  powers  incidental  to  the  express 
powers  conferred,  make  or  authorize  contracts  with  individuals  or  corporations 
for  services  to  the  government ;  may  grant  aid  by  money  or  land,  in  preparation 
for,  and  in  the  performance  of,  such  services;  may  make  any  stipulation  and 
conditions  in  relation  to  such  aid  not  contrary  to  the  Constitution;  and  may 
exempt,  in  its  discretion,  the  agencies  employed  in  such  services  from  any 
state  taxation  which  will  really  prevent  or  impede  their  performance.  But 
because  of  the  advancement  by  the  government  of  large  sums  in  aid  of  the 
construction  of  the  railroad,  and  the  making  of  large  grants  of  land  upon  no 
condition  of  benefit  to  itself,  except  that  the  company  will  perform  certain 
services  for  full  compensation  independently  of  those  grants,  it  cannot  be 
claimed  that  the  railroad,  owing  its  being  to  state  law,  and  indebted  for  these 
benefits  to  the  consent  and  active  interposition  of  the  state  legislature,  has  a 

constitutional  right  to  hold  its  property  exempt  from  taxation  without  any 
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legislation  on  the  part  of  Congress  which  indicates  that  such  exemption  is 
deemed  essential  to  the  full  performance  of  its  obligations  to  the  government 

Thomson  v.  Union  Pac.  R.  Co.,   (1869)   9      Fed.   Rep.    389,   affirmed  on   other   grounds 
Wall.    (U.  S.)    588.     See  also  Santa  CUra       (1886)  118  U.  S.  394. 
County  r.  Southern  Pac.  R.  Co.,   (1883)    18 

■ 

/.  On  Bank  of  the  Uniteod  States.  —  A  state  statute  imposing  a  tax  on 
the  operation  of  a  branch  within  the  state,  of  the  bank  of  the  United  States, 
was  held  to  be  unconstitutional  and  void.  The  states  have  no  power,  by  taxa- 
tion or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner  control  the 
operations  of  the  constitutional  laws  enacted  by  Congress  to  carry  into  execu- 
tion the  powers  vested  in  the  general  government.  This  rule  does  not  deprive 
the  states  of  any  resources  which  they  originally  possessed.  It  does  not  extend 
to  a  tax  paid  by  the  real  property  of  the  bank,  in  common  with  the  other  real 
property  within  the  state,  nor  to  a  tax  imposed  on  the  interest  which  the 
citizens  may  hold  in  the  institution,  in  common  with  other  property  of  the 
same  description  throughout  the  state. 

M'Culloch  V.  Maryland,  (1819)  4  Wheat.    (U.  S.)  436. 

8.  Of  ITnited  States  Obligations — a.  In  General.  —  A  state  cannot,  in  the 
exercise  of  the  power  of  taxation,  tax  obligations  of  the  United  States. 


Weston  t?.  Charleston,  (1829)  2  Pet.  (U. 
S.)  449;  New  York  t?.  Tax  Com'ra,  (1862)  2 
Black  (U.  S.)  620;  Home  Ins.  Co.  t?.  New 
York,   (1890)    134  U.  S.  594. 

"Want  of  authority  in  the  states  to  tax 
the  securities  of  the  United  States  issued  in 
the  exercise  of  the  admitted  power  'of  Con- 
gress to  borrow  money  on  credit  of  the  United 
States  is  equally  certain,  although  there  is  no 
express  prohibition  in  the  Constitution  to  that 
effect."  Hamilton  Mfg.  Co.  r.  Massachusetts, 
(1867)  6  Wall.  (U.  S.)  639. 

United  States  notes.  — It  is  within  the 
power  of  Congress  to  exempt  from  state  taxa- 


tion United  States  notes  issued  under  Acts  of 
Congress  and  intended  to  circulate  as  money. 
New  York  Bank  t?.  New  York  County,  (1868) 
7  Wall.  (U.  S.)  30. 

Certificates  of  indebtedness  issued  by  the 
United  States  are  not  liable  to  state  taxation. 
The  principle  of  exemption  is,  that  the  states 
cannot  control  the  national  govermuent  within 
the  sphere  of  its  constitutional  powers,  for 
there  it  is  supreme;  and  cannot  tax  its  obli- 
gations for  payment  of  money,  issued  for  pur- 
poses within  that  range  of  powers,  because 
such  taxation  necessarily  implies  the  asser- 
tion of  the  right  to  exercise  such  control. 
Banks  v.  Connelly,  (1868)  7  Wall.  (U.  S.)  25. 


6.  Of  Capital  Stock  Invested  in  United  States  Bonds.  —  A  state 
statute  requiring  corporations  having  capital  stock  divided  into  shares  to  pay 
a  specified  tax  on  the  excess  of  the  market  value  of  the  capital  stock  over  the 
value  of  the  real  estate  and  machinery,  as  under  the  state  constitution  and  laws 
such  a  tax  was  a  tax  on  the  franchise  and  privileges  of  the  corporation  and  not 
a  tax  on  the  property,  is  not  invalid  as  to  any  excess  of  the  capital  stock 
invested  in  United  States  bonds,  though  such  bonds  were  declared  by  Congress 
to  be  exempt  from  state  taxation. 

Hamilton  Mfg.  Co.  v.  Massachusetts,  (1867) 
6  Wall.  (U.  S.)  632. 

A  state  statute  requiring  savings  banks 
and  societies  for  savings  to  pay  annually  to 
the  state  treasury,  for  the  use  of  the  state, 
a  sum  equal  to  three-fourths  of  one  per  cent, 
of  the  total  amount  of  deposits  in  such  insti- 
tution on  the  first  day  of  .July  in  each  year, 
is  a  tax  on  the  franchises  and  privileges  of 


such  a  society,  and  not  a  tax  upon  its  prop- 
erty; and  the  fact  that  deposits  were  invested 
and  held  in  securities  of  the  United  Slates 
declared  by  Congress  to  be  exempt  from  taxa- 
tion, does  not  exempt  such  deposits  from  the 
tax  imposed  by  th^  state  statute.  Savings 
Soc.  V.  Coite,  (1867)  6  Wall.  (U.  S.)  602. 
See  also  Provident  Sav.  Inst.  v.  Massachu- 
setts, (1867)  6  Wall.   (U.  S.)   612. 
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c.  Of  Legacy  Consisting  of  United  States  Bonds.  —  Under  the  in- 
heritance tax  laws  of  a  state^  a  tax  may  be  validly  imposed  on  a  legacy  con- 
sisting of  United  States  bonds  issued  under  a  statute  declaring  them  to  be 
exempt  from  state  taxation  in  any  fonn. 

Plummer  v,  Coler,  (1900)   178  U.  S.  117.  eluded  in  the  property  of  the  decedent.    Such 

A  8tate  inheritance  tax,  imposed  under  the  LV^„^"1  jf  P^!^.T^,  ?.nnfr^nf/  ™rtv 

nroviaiftnq  of  a  atafcp  atatute    la  not  void  to  ^^^  ^^^  ^^®  privilege  of  acquiring  property 

provisions  ot  a  suae  statute,  is  not  voia  to  ,     inheritance.    Wallace  v.  Myers,  (1889)  38 

the  extent  that  the  assessment  may  be  based  t'Li    r*»«   i  a*;  .^      »  ^         ' 

upon  the  value  of  United  States  bonds  in-  ^  ^*  "®P-  ^®^' 

d,  Seizueb  of  Bonds  fob  Taxi»  Dub  on  Unhxempt  Peopebty.  —  There 
is  nothing  in  the  exemption  of  government  bonds  from  taxation  which  prevents 
them  from  being  seized  for  taxes  due  upon  unexempt  property. 

Scottish  Union,  etc.,  Co.  v,  Bowland,  (1906)   196  U.  S.  632. 

4.  National  Banks — a.  Subject  to  Pabamount  Authoeity  of  Oongeess. 
—  National  banks  are  instrumentalities  of  the  federal  government  created  for 
a  public  purpose,  and  as  such  necessarily  subject  to  the  paramount  authority 
of  the  United  States.  It  follows  that  an  attempt  by  a  state  to  define  their 
duties,  or  control  the  conduct  of  their  affairs,  is  absolutely  void,  whenever  such 
attempted  exercise  of  authority  expressly  conflicts  with  the  laws  of  the  Utiited 
States,  and  either  frustrates  the  purpose  of  the  national  l^slation,  or  impairs 
the  efficiency  of  these  agencies  of  the  federal  government  to  discharge  the 
duties  for  the  performance  of  which  they  were  created. 

Davis  V,  Elmira  Sav.  Bank,  (1896)  161  U.  capital;  that  full  and  adequate  provisions 
S.  283.  See  Power  to  Incorporate  National  have  been  made  for  the  protection  of  creditors 
Banks,  8  Fed.  Stat.  Annot.  677.  of  such  institution^  by  requiring  frequent  re- 

«ri^««»^«    !,.»;«»  *wv„r^«  4^  ^««f^  o   ov«  ports  to  be  made  of  their  condition,  and  by 
Congress,  having  power  to  create  a  sys-  ^j^                       visitation  by   federal  officers; 
tem  of  national  banks,  is  the  ludee  as  to  the  *^tr  .Kj;  .        .     t»«wcvv.v.   ^/j    a^^^  .  ,  .       * 
«r+l,,*  ^*  +1!^  tJ™^ro\.l;Vjr  X^,^A   K^  «««  that  it  is  not  competent  for  state  legislatures 
Z^  n^n'^^tt^\t  Z.  to  in^e.^  wheth^  with  hostile  of  fnendW 
Ac^ticu   up^/ix   ouA,i*   »»uA.o,   »uu   M»9     M  inteutions,  with  national  banks  or  their  offi- 
power  to  regulate  and  control  the  exercise  of  .        '     exercise  of  the  nowers  bestowed 
their  operations;  that  Congress  has  directly  ^^'\Z.  ^7^6    generS    |^^^ 
dealt  with  the  subject  of  insolvency  of  such  ^^\   j^^^  (1903)   188  U.  S.  238. 
banks  by  giving  control  to  the  secretary  of  *-'«««^*    .  ^  w»,   vxavu,   xoo  v^ 
the  treasury  and  the  comptroller  of  the  cur-  For    the    laws    of    Congress    relating    to 
rency,   who   are   authorized   te    suspend   the  national  banks,  and  notes  on  aiding  or  con- 
operations  of  the  banks  and  appoint  receivers  dieting   state   legislation,    see   generally    the 
thereof  when  they  become  insolvent,  or  when  title  National  Banks,  5  Fed.  Stat.  Annot. 
they   fail  to  make  good  any  impairment  of  75. 

« 

b.  When  Subject  to  State  Laws.  —  National  banks  are  subject  to  the 
laws  of  the  state,  and  are  governed  in  their  daily  course  of  business  far  more  by 
the  laws  of  the  state  than  of  the  nation.  All  their  contracts  are  governed  and 
construed  by  state  laws.  Their  acquisitions  and  transfer  of  property,  their 
right  to  collect  their  debts,  and  their  liability  to  be  sued  for  debts,  are  all  based 
on  state  law.  It  is  only  when  the  state  law  incapacitates  the  banks  from 
discharging  their  duties  to  the  government  that  it  becomes  unconstitutional. 

Louisville   First  Nat.   Bank  v.   Kentucky,  tion  being  the  cessation  of  the  operation  of 

(1869)  9  Wall.  (U.S.)  362.  such   laws  whenever  they  expressly   conflict 

with  the  laws  of  the  United  States  or  frus- 

These  two  propositions,  which  are  distinct  trate  the  purpose  for  which  the  national  banks 

yet   harm(»ious,   practically   contain   a  rule  were  created,  or  impair  their  efficiency  to  dis- 

and  an  exception;  the  rule  being  the  opera-  charge  the  duties  imposed  upon  them  by  the 

tion  of  general  state  laws  upon  the  dealings  law  of  the  United  States.    McClellan  r.  Chip- 

and  contracts  of  national  banks;  the  excep-  man,  (1896)    164  U.  S.  357. 
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National  banks  organized  und«r  the  Acts 
of  Congress  are  subject  to  state  legislation, 
except  wh^re  such  legislation  is  in  conflict 
with  some  Act  of  Congress,  or  where  it  tends 
to  impair  or  destroy  the  utility  of  such  banks 
aa  agents  or  instrumentalities  of  the  United 


States,  or  interferes  with  the  purposes  of 
their  creation.  Waite  t\  Dowley,  (1876)  04 
U.  S.  533.  See  also  Farmers',  etc.,  Nat.  Bank 
i\  Dearing,  (1875)  91  U.  S.  33.  But  see 
Pittsburg  t7.  Pittsburg  First  Nat.  Bank, 
(1867)   55  Pa.  St.  48. 


y.  CovDiTiOHB  ABI8IHG  FBOX  ATTEMPTED  SECE88I0H  —  1.  Ordinance  of  ttoctt- 
lion  Void.  —  An  ordinance  of  secession  was  an  absolute  nullity,  and  of  itself 
alone  affected  neither  the  jurisdiction  of  the  Supreme  Court  of  the  state  nor  its 
relation  to  the  appellate  power  of  the  Supreme  Court  of  the  United  Sates. 


White  t?.  Cannon,  (1867)  6  Wall.  (U.  S.) 
450.  See  also  Keith  r.  Clark,  (1878)  97  U. 
S.  461;  Ford  i?.  Swiget,  (1878)  97  U.  S.  605; 
U.  S.  t?.  Cathcart,  (1864)  1  Bond  (U.  S.)  656, 
25  Fed.  Cas.  No.  14,756 ;  Short  ridge  (?.  Macon, 
(1867)  Chase  (U.  S.)  136,  22  Fed.  Cas.  No. 
12,812;  Keppel  t?.  Petersburg  R.  Co.,  (1868) 
Chase  (U.  S.)  167,  14  Fed.  Cas.  No.  7,722; 
Scruggs  r.  Huntaville,   (1871)   45  Ala.  222; 


Mosely  v,  Tuthill,  (1871)  45  Ala.  621;  E»  p. 
Norton,  (1870)  44  Ala.  180;  Ray  v.  Thomp- 
son, (1869)  43  Ala.  434;  Penn  t?.  Tollison, 
(1871)  26  Ark.  545;  Hawkins  v,  Filkins, 
(1866)  24  Ark.  286;  Harlan  v.  State,  (1867) 
41  Misa.  566;  Pennywit  v.  Foote,  (1875)  27 
Ohio  St.  600;  Hood  v.  Maxwell,  (1866)  1  W. 
Va.  219. 


2.  Aets  of  Confederate  CongreM —  a..  In  Grnbibal.  —  The  Confederate  govern- 
ment could  make  no  law.  Its  prescriptions  imposed  no  obligations,  political  or 
moral,  and  the  only  justification  for  obedience  which  the  citizen  could  make 
to  his  rightful  sovereign  was  deadly  coercion  by  violence  or  threats. 

U.  S.  f.  One  Thousand  Five  Hundred  Bales  Purchasers   of  property  confiscated  under 

Cotton,  (1872)  27  Fed.  Caa.  No.  15,958.     See  proceedings  of  Confederate  court  acquired  no 

also  Dewing  r.  Perdicaries,   (1877)  96  U.  S.  title.    Cexvtral  R.,  etc.,  Ca  v.  Ward,   (1868) 

195.  37  Ga.  515. 

fe.  EsTABLiSHiNo  OoNFKDESATE  CouBT.  —  An  Act  of  the  Ccttifederate 
Congress  establishing  a  court  known  as  the  "  District  Court  of  the  Confederate 
States  of  America  for  the  northern  district  of  Alabama  "  was  void.  The  court 
was  a  nullity,  and  could  exercise  no  rightful  jurisdiction.  The  forms  of  law 
with  which  it  clothed  its  proceedings  gave  no  protection  to  those  who,  assuming 
to  be  its  officers,  were  the  instruments  by  which  it  acted. 

Hickman  r.  Jones,    (1869)    9  Wall.    (U.  S.)  201. 

c.  Appropbiatino  Balances  in  Hands  of  United  States  Postmastebs. 
—  An  Act  of  the  Confederate  Congress  appropriating  balances  in  the  hands 
of  postmasters  to  the  payment  of  claims  against  the  United  States  for  postal 
service,  where  the  parties  resided  within  the  limits  of  the  states  in  rebellion, 
could  have  no  legal  effect  in  making  a  payment  to  a  mail  carrier  valid,  when 
such  payments  could  only  be  made  upon  the  production  of  proper  orders  and 
receipts  from  the  post-office  department  of  the  United  States. 

U.  S.  r.  Keehler,  (1869)  9  Wall.  (U.  S.)  86.      on  receiving  an  order  through  the  mails  from 

the  post-office  department  of  the  Confederate 

The  surrender  by  a  postmaster  of  the  prop-  states  did  not  relieve  the  liability  of  the  post- 
ortv  of  the  poet-office  department  of  the  master  on  his  bond.  U.  S.  r.  Morrison,  (1869) 
United  States  to  the  (Confederate  government      Chase  (U.  S.)  621,  26  Fed.  Cas.  No.  16,817. 

3.  Aots  of  State  Ooyemmenta  Daring  Inanrreotion  —  a.  In  Aid  of  Insubbeo- 

TiON.  —  Laws  made  to  promote  and  aid  the  rebellion  can  never  he  recognized 

by,  or  receive  the  sanction  of,  the  courts  of  the  United  States  as  valid  and 

binding  laws. 
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Tliomas  r.  Richmond,  (1870)  12  Wall.  (U. 
S. )   357.    See  also  the  following  cases : 

ijnii<^d  iS^afes.  —  Taylor  r.  Thomas,  (1874) 
i2-2  Wall.  (U.  S.)  490;  Huntington  \),  Texas, 
(1872)  16  Wall.  (U.  S.)  411;  Perdicaris  r. 
Charleston  Gaslight  Ck).,  (1869)  Chase  (U. 
S.)  435,  19  Fed.  Cas.  No.  10,974;  Keppel  t?. 
Petersburg  R.  Co.,  (1868)  Chase  (U.S.)  167, 
14  Fed.  Cas.  No.  7,722;  Hatch  v.  Burroughs, 
(1870)  1  Woods  (U.  S.)  430,  11  Fed.  Cas. 
No.  6,203;  Evans  t?.  Richmond,  (1869)  Chase 
(U.  S.)   551,  8  Fed.  Cas.  No.  4,570. 

Mississippi. — Mississippi  Cent.  R.  Co.  v. 
State,  (1871)  46  Miss.  157;  Buchanan  v. 
Smith,   (1870)   43  Miss.  91. 

North  Carolina.  —  Rand  t'.  State,  (1871) 
65  N.  Car.  194. 

Texas.  —  Sequestration  Cases,  (1868)  30 
Tex.  689. 

Virginia.  —  Isaacs  v.  Richmond,  (1893)  90 
Va.  30. 

Discriminating  against  nonresidents.  —  On 
April  18,  1861,  a  convention  of  the  state  ol 
Virginia  passed  an  ordinance  of  secession, 
and  on  the  30th  of  that  month  a  law  entitled 
"  An  ordinance  to  provide  against  the  sacri- 
fice of  property  and  to  suspend  proceedings 
in  certain  cases,"  declaring  that  thereafter  no 
execution  (except  in  favor  of  the  common- 
wealth and  against  nonresidents)  should  be 
issued,  and  that  no  sales  should  be  made 
under  deeds  of  trust  or  decrees  without  the 
consent  of  the  parties  interested,  until  other- 
wise provided  by  law.  The  saving  in  the 
statute  as  to  executions  in  favor  of  the  com- 
monwealth and  against  nonresidents  obviously 
contemplated  the  confiscation  of  the  property 
of  the  latter  as  a  war  measure,  and  was  in- 
valid. Daniels  v.  Teamey,  (1880)  102  U.  S. 
419. 

Acts  of  Congress  defining  piracies  and  of- 
fenses committed  on  the  high  seas,  or  in  any 
arm  of  the  sea,  or  in  any  river,  haven,  creek, 
basin,  or  bay,  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  "  being 
enacted  pursuant  to  the  Constitution,  are  of 
paramount  authority  and  cannot  be  invali- 
dated or  impaired  by  the  action  of  any  state 
or  states;  and  every  law,  ordinance,  and  con- 
stitution made  by  them  for  that  purpose, 
whatever  its  name  or  form,  is  wholly  nuga- 
tory, and  can  afford  no  legal  protection  to 
those  who  may  act  under  it.  But  suppose 
that  a  number  of  states  undertake  by  revo- 


lution to  throw  off  the  government  of  the 
United  States  and  erect  themselves  infco 
an  independent  nation,  and  assume  in  that 
character  to  issue  commissions  authorizing 
the  capture  of  vessels  of  the  United  States, 
will  such  commissions  afford  any  protection 
to  those  acting  under  theih  against  any 
penal  laws  of  the  United  States?  Cases 
have  heretofore  arisen  where  a  portion  of 
a  foreign  empire  —  a  colony  —  has  under- 
taken to  throw  off  the  dominion  of  the  mother 
country,  and  assumed  the  attitude  and 
claimed  the  rights  of  an  independent  nation } 
and  in  such  cases  it  has  been  held  that  the 
relation  which  the  United  States  should  hold 
to  those  who  thus  attempt  and  claim  to  in- 
stitute a  new  government  is  a  political  rather 
than  a  legal  question;  that,  if  those  depart- 
ments of  our  government  which  have  a  right 
to  give  the  law,  and  which  regulate  our  for- 
eign intercourse  and  determine  the  relation 
in  which  we  shall  stand  to  other  nations, 
recognize  such  new  and  self-constituted  gov- 
ernment as  having  tlve  rights  of  a  belligerent 
in  a  war  between  them  and  their  former 
rulers,  and  the  United  States  hold  a  neutral 
position  in  such  war,  then  the  judiciary,  fol- 
lowing the  other  departments,  will  to  the 
same  extent  I'eoognize  the  new  nation.  But 
if  the  legislative  and  executive  departments 
of  the  government  utterly  refuse  to  recognize 
such  new  government,  or  to  acknowledge  it 
as  having  any  belligerent  or  national  rights, 
and  inst^ui  of  taking  a  neutral  attitude,  en- 
deavor by  force  to  suppress  depredations  on 
commerce  by  such  assumed  government,  as 
violating  the  rights  and  infringing  the  laws 
of  the  United  States,  then  the  judiciary  will 
hold  that  such  depredations  are  not  to  be  con- 
sidered as  belligerent,  and  entitled  to  the  im- 
munities of  lawful  war,  but  as  robbery  or 
other  lawless  depredations,  subject-  to  the 
penalties  denounced  by  our  laws  against  such 
offenses."  Charge  of  Grand  Jury,  (1861)  2 
Sprague  (U.  S.)  279,  30  Fed.  Cas.  No.  18,- 
256. 

Where  the  judgments  of  the  courts  gave 
effect  to  the  legislation  of  the  revolutionary 
legislatures,  which  was  enacted  for  the  pur- 
pose of  aiding  the  rebellion,  or  deprived  citi- 
zens of  the  United  States  of  their  just  rights, 
such  judgments  and  decrees  were  void,  and 
no  subsequent  legislation  could  make  them 
good.  Van  Epps  r.  Walsh,  (1870)  1  Woods 
(U.  S.)  598,  28  Fed.  Cas.  No.  16,850. 


b.  Not  in  Aid  of  Tnsurrkction.  —  The  acta  of  the  several  states  in  their 
individual  capacities,  and  of  their  different  departments  of  government,  execu- 
tive, judicial,  and  legislative,  during  the  war,  so  far  as  they  did  not  impair  or 
tend  to  impair  the  supremacy  of  the  national  authority,  or  the  just  rights  of 
citizens  under  the  Constitution,  are,  in  general,  to  be  treated  as  valid  and 
binding.  The  existence  of  a  state  of  insurrection  and  war  did  not  loosen  the 
bonds  of  society,  or  do  away  with  civil  government  or  the  regular  administration 
of  the  laws.  Order  was  to  be  preserved,  police  regulations  maintained,  crime 
prosecuted,  property  protected,  contracts  enforced,  marriages  celebrated,  estates 
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settled,  and  the  transfer  and  desoent  of  property  regulated  precisely  as  in  time 
of  peace. 

person  and  estate,  and  other  similar  Acts, 
which  would  be  valid  if  emanating  from  a 
lawful  government,  must  be  regarded  in  gen- 
eral as  valid  when  proceeding  from  an  actual, 
though  unlawful  government;  and  that  Acts 
in  furtherance  or  support  of  rebellion  against 
the  United  States,  or  intended  to  defeat  the 
just  rights  of  citizens,  and  other  Acts  of  like 
nature,  must,  in  general,  be  regarded  as  in- 
valid and  void."  Texas  r.  White,  (1868)  7 
Wall.   (U.  S.)   733. 


Horn  r.  Lockhart,  (1873)  17  Wall.  (U.  S.) 
580.  See  also  U.  S.  V,  Home  Ins.  Co.,  (1874) 
22  Wall.  (U.  S.)  103;  Sprott  t>.  U.  S.,  (1874) 
20  Wall.  (U.  S.)  459;  Thomas  v.  Richmond, 
(1870)  12  Wall.  (U.  S.)  357;  Evaas  v.  Rich- 
mond, (1869)  Chase  (U.  S.)  551,  8  Fed.  Cas. 
No.  4,570;  Cook  t?.  Oliver,  (1870)  1  Woods 
(U.  S.)  437,  6  Fed.  Cas.  No.  3,164;  Keppel 
17.  Petersburg  R.  Co.,  (1868)  Chase  (U.  S.) 
167,  14  Fed.  Cas.  No.  7,722;  Chappell  v.  Doe, 
49  Ala.  155;  Calhoun  v,  Kellogg,  (1870)  41 
Ga.  240;  Buchanan  v.  Smith,  (1870)  43  Miss. 
90;  Hill  V.  Boylan,  (1866)  40  Miss.  618; 
Morgan  r.  Keenan,  (1869)  1  S.  Car.  327; 
Frierson  «?.  Presbyterian  Church,  (1872)  7 
Heisk.  (Tenn.)  705;  Wallace  y.  State,  (1870) 
33  Tex.  445 ;  Prince  William  School  Board  v. 
Stuart,  (1885)  80  Va.  81. 


<( 


It  is  not  necessary  to  attempt  any  exact 
definitions  within  which  the  Acts  of  such  a 
state  government  must  be  treated  as  valid  or 
invalid.  It  may  be  said,  perhaps  with  suffi- 
cient accuracy,  that  Acts  necessary  to  peace 
and  good  order  among  citizens,  such,  for  ex- 
ample, as  Acts  sanctioning  and  protecting 
marriage  and  the  domestic  relations,  governing 
the  course  of  descents,  regulating  the  convey- 
ance and  transfer  of  property,  real  and  per- 
sonal, and  providing  remedies  for  injuries  to 


"When  the  action  of  the  courts  of  the 
rebellious  states  were  simply  directed  to  the 
settlement  of  the  rights  of  private  persons, 
when  they  did  not  tend  to  defeat  the  just 
rights  of  citizens  of  the  United  States;  when 
they  were  not  in  the  furtherance  of  laws 
passed  to  sustain  or  uphold  the  rebellion; 
when  they  were  not  used  for  the  purpose  of 
oppressing  those  who  adhered  to  the  United 
States;  in  short,  when  the  decision  of  the 
court  could  not  from  the  nature  of  the  case  be 
influenced  by  the  existing  rebellion,  in  such 
case  the  action  and  judgment  of  the  court 
is  binding  on  the  parties  actually  within  the 
jurisdiction  of  the  court."  Cook  t?.  Oliver, 
(1870)  1  Woods  (U.  S.)  437,  6  Fed.  Cas.  No. 
3,164.  See  also  Parks  V,  Coffey,  (1875)  52 
Ala.  42. 


4.  Contract  Kade  in  Aid  of  Bebellion.  —  A  contract  made  in  aid  of  the  re- 
bellion is  void,  and  cannot  be  enforced  in  the  courts. 


Texas  v.  White,  (1868)  7  Wall.  (U.  S.) 
700;  Hanauer  v,  Doane,  (1870)  12  Wall. 
(U.  S.)  342;  Thorington  r.  Smith,  (1868)  8 
Wall.  (U.  S.)  7;  Bibb  v.  County  Com'rs  Ct., 


(1870)  44  Ala.  119;  Chancely  v.  Bailey, 
(1868)  37  Ga.  532;  Leak  v.  Richmond 
County,  (1870)  64  N.  Car.  132;  Whitis  t?. 
Polk,  (1872)   36  Tex.  602. 


5.  Contract  for  Payment  of  Confederate  Notes.  —  A  contract  for  the  payment 
of  Confederate  notes  made  during  the  rebellion,  between  parties  residing  within 
the  so-called  Confederate  states,  could  be  enforced  in  the  courts  of  the  United 
States. 


Thorington  t?.  Smith,  (1868)  8  Wall.  (U. 
S.)  6,  wherein  the  court  said:  "While  the 
war  lasted,  however,  they  [Confederate  notes] 
had  a  certain  contingent  value,  and  were 
used  as  money  in  nearly  all  the  business 
transactions  of  many  millions  of  people. 
They  must  be  regarded,  therefore,  as  a  cur- 
rency, imposed  on  the  community  by  irre- 
sistible force.  It  seems  to  follow  as  a  neces- 
sary consequence  from  this  actual  supremacy 
of  the  insurgent  government,  as  a  belligerent, 
within  the  territory  where  it  circulated,  and 
from  the  necessity  of  civil  obedience  on  the 
part  of  all  who  remained  in  it,  that  this  cur- 
rency must  be  considered  in  courts  of  law  in 
the  same  light  as  if  it  had  been  issued  by  a 
foreign  government,  temporarily  occupying  a 
part  of  the  territory  of  the  United  States. 
Contracts  stipulating  for  payments  in  this 
currency  cannot  be  regarded  for  that  reason 
only  as  made  in  aid  of  the  foreign  invasion  in 
the  one  case,  or  of  the  domestic  insurrection 


in  the  other.  They  have  no  necessary  rela- 
tions to  the  hostile  government,  whether  in- 
vading or  insurgent.  They  are  transactions 
in  the  ordinary  course  of  civil  society,  and, 
though  they  may  indirectly  and  remotely  pro- 
mote the  ends  of  the  unlawful  government, 
are  without  blame,  except  wlien  proved  to 
have  been  entered  into  with  actual  intent  to 
further  invasion  or  insurrection.  We  cannot 
doubt  that  such  contracts  should  be  enforced 
in  the  courts  of  the  United  States,  after  the 
restoration  of  peace,  to  the  extont  of  ilirir 
just  obligation."  See  also  Mathews  v. 
Rucker,  (1874)  41  Tex.  636  [overruling  Vance 
r.  Burtis,  (1873)  39  Tex.  88;  Dittmar  r. 
Myers,  (1873)  39  Tex.  295;  Sutton  r.  Sutton, 
(1873)  39  Tex.  549;  Kyle  r.  House,  (1873) 
38  Tex.  155;  Lnno  r,  Thomas,  (1873)  37  Tex. 
157;  Grant  r.  Ryan,  (1873)  37  Tex.  37; 
Lacey  r.  Clements,  (1872)  36  Tex.  661;  Mc- 
Oar  r.  Nixon,  (1872)  36  Tex.  289;  Scott  r. 
Atchison,     (1872)    36    Tex.    76;    Shepard    t?. 
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Taylor,  (1872)  35  Tex.  774].  But  see  Thorn- 
burg  v.  Harris,  (1866)  3  Coldw.  (Tenn.)  157; 
Bailey  9.  Milner,  (1868)  1  Abb.  (U.  S.)  261, 
2  Fed.  Cas.  No.  740;  McCracken  v,  Poole, 
(1867)    19  La.  Ann.  359. 

'^  Tranaactions  between  individuals,  which 
would  be  legal  and  binding  under  ordinary 
circumstances,  cannot  be  pronounced  illegal 
and  of  no  obligation  because  done  in  conform- 
ity with  laws  enacted  or  directions  given  by 
the  usurping  power.  Between  these  extremes 
of  lawful  and  unlawful  there  is  a  large  variety 


of  transactions  to  which  it  is  dil&cult  to  ap- 
ply strictly  any  general  rule;  but  it  may  be 
safely  said  that  transactions  of  the  usurping 
authority,  prejudicial  to  the  interests  of  citi- 
zens of  other  states  excluded  by  the  insurrec- 
ti<»i  and  by  the  policy  of  the  national  govern- 
ment from  the  care  and  oversight  of  their 
own  interests  within  the  states  in  rebellion, 
cannot  be  upheld  in  the  courts  of  that  gov- 
ernment." Keppel  V,  Petersburg  R.  Co., 
(1868)  Chase  (U.  S.)  167,  14  Fed.  Cas.  No. 
7,722.  See  also  Thomas  P.  Taylor,  (1869)  42 
Miss.  651. 
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''The  senators  and  representatives  before  mentioned,  and  the  members  of  the 
several  state  legislatures,  and  all  executive  and  judicial  officers,  both  of  the 
United  States  and  of  th^  several  states,  shall  be  bound  by  oath  or  affirmation, 
to  support  this  Constitution;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United  States." 

FroTisions  Mandatory. —  The  provision  declaring  that  the  members  of  the  several 
state  legislatures  shall  be  bound  by  oath  or  affirmation  to  support  the  Constitu- 
tion must  be  complied  with. 

proved  by  the  clause  which  requires  that  the 
members  of  the  state  le^slatures,  and  all  ex- 
ecutive and  judicial  officers  of  the  several 
states  ( as  well  as  those  of  the  general  govern- 
ment), shall  be  bound,  by  oath  or  affirmation, 
to  support  this  Constitution.  This  is  the  last 
and  closing  clause  of  the  Constitution,  and  in- 
serted when  the  whole  frame  of  government, 
with  the  powers  hereinbefore  specified,  had 
been  adopted  by  the  convention;  and  it  was 
in  that  form^  and  with  these  powers,  that  the 
Constitution  was  submitted  to  the  people  of 
the  several  states  for  their  oonsideration  and 
decision.''  Ableman  v.  Booth,  (1858)  21  IIow. 
(U.  S.)  624. 


Thomas  v.  Taylor,  (1869)  42  Miss.  700, 
overruling  Hill  v.  Boyland,  (1866)  40  Miss. 
640,  holding  that  the  provision  was  intended 
to  be  merely  directory.  See  also  White  v, 
McKee,  (1867)  19  La.  Ann.  111. 

"  The  Constitution  of  the  United  States, 
with  all  the  powers  conferred  by  it  on  the 
general  government,  and  surrendered  by  the 
states,  was  the  voluntary  act  of  the  people 
of  the  several  states^  deliberately  done  for 
their  own  protection  and  safety  against  in- 
justice from  one  another.  And  their  anxiety 
to  preserve  it  in  full  force,  in  all  its  powers, 
and  to  guard  against  resistance  to  or  evasion 
of  its  authority,  on  the  part  of  a  state,  is 


Cannot  Change  bnt  May  Add  to  Oath.  —  The  oath  which  may  be  exacted  —  that  of 
fidelity  to  the  Constitution  —  is  prescribed,  and  no  other  can  be  required.  Yet 
the  legislature  may  superadd,  to  the  oath  directed  by  the  Constitution,  such 
other  oath  of  office  as  its  wisdom  may  suggest. 


M'CuUock  V.  Maryland,  (1819)  4  Wheat.  (U.  S.)  416. 
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ARTICLE  VII. 

''The  ratiflcation  of  the  oonyentiona  of  nine  states,  shall  be  sufficient  for  the 
establishment  of  this  Constitution  between  the  states  so  ratifying  the  same." 

Tiiat  the  Constitution  Wont  into  Effoot  on  March  4,  1789,  see  When  the  Constitu- 
tion Went  into  Effect,  8  Fed.  Stat.  Annot.  273. 

Batoi  of  Batifioation  by  tho  SeToral  Statoo.  —  On  March  4,  1789,  the  day  which  had 
been  fixed  for  commencing  the  operations  of  government  under  the  new  Con- 
stitution, it  had  been  ratified  by  the  conventions  chosen  in  each  state  to  consider 
it,  as  follows: 

Delaware.  —  December  7,  1787. 

Pennsylvania,  —  December  12,  1787. 

New  Jersey.  —  December  18,  1787. 

Georgia.  —  January  2,  1788. 

Connecticui.  —  January  9,  1788. 

Massachusetts.  —  February  6,  1788. 

Maryland.  —  April  28,  1788. 

Souih  Carolina.  —  May  23,  1788. 

New  Hamvpshire.  —  June  21,  1788. 

Virginia^  —  June  26,  1788. 

New  York.  —  July  26,  1788.' 

North  Carolina.  —  The  President  informed  Congress  on  the  28th  of 
January,  1790,  that  North  Carolina  had  ratified  the  Constitution  November 
21,  1789. 

Rhode  Island.  —  The  President  informed  Congress  on  the  1st  of  June, 
1790,  that  Rhode  Island  had  ratified  the  Constitution  May  29,  1790. 

Vermont,  in  convention,  ratified  the  Constitution  January  10,  1789,  and 

was,  by  an  Act  of  Congress  approved  February  19,   1791,  "  received  and 

admitted  into  this  Union  as  a  new  and  entire  member  of  the  United  States." 

d40  Volume  IX. 


AMENDMENT  L 

"  Congress  shall  make  no  law  respecting  an  establishment  of  religion^  or  prohibiting 
the  free  exercise  thereof."  > 


H«t  a  Limitatlott  on  tht  StoUt.  —  The  Constitution  makes  no  provision  for  protect- 
ing the  citizens  of  the  respective  states  in  their  religious  liberties;  this  is  left 
to  the  state  constitutions  and  laws.  Nor  is  there  any  inhibition  imposed  by 
the  Constitution  of  the  United  States  in  this  respect  on  the  states. 


Permoli  v.  Municipality  No.  1,  (1845)  3 
How.  (U.  S.)  609. 

That  this  amendment  is  not  a  limitation 
on  the  powers  of  the  state,  see  also  the  fol- 
lowing cases: 

Untied  States,  — Ohio  v,  Dollison,  (1904) 
194  U.  S.  447;  Bolln  17.  Nebraska,  (1900)  176 
U.  S.  87,  affirming  (1897)  51  Neb.  581; 
Brown  v.  New  Jersey,  (1899)  176  U.  S.  174; 
Brown  r.  Walker,  (1896)  161  U.  S.  606, 
affirming  (1895)  70  Fed.  Rep.  46;  Mononga- 
hela  Nav.  Co.  v.  U.  S.,  (1893)  148  U.  S.  324; 
McElvaine  v.  Brush,  (1891)  142  U.  8.  158; 
Eilenbecker  v.  Plymouth  County,  (1890)  134 
U.  8.  34;  Spies  v.  Illinois,  (1887)  123  U.  8. 
131,  166;  Edwards  17.  Elliott^  (1874)  21  Wall. 
(U.   S.)    552,  657;    Fox  v,  Ohio,    (1847)    5 


How.  (U.  S.)  410,  434;  Barron  v,  Baltimore, 
(1833)  7  Pet  (U.  S.)  243,  247;  Livingston 
17.  Moore,  (1833)  7  Pet.  (U.  8.)  661;  U.  8. 
17.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed. 
Gas.  No.  16,161;  U.  S.  17.  Hall,  (1871)  3 
Chicago  Lq?.  N.  260,  26  Fed.  Cas.  No.  15,282. 

Connecticut,  —  Colt  17.  Eves,  (1837)  12 
Conn.  261 ;  State  i?.  Phelps,  Super.  Ct  Hart- 
ford County,  Sept.  T.  1816. 

niinoia.  —  Keiih  17.  Henkleman,  (1898)  173 
111.  143. 

NeiD  York.  —  Murphy  i?.  People,  (1824)  2 
Cow.  (N.  Y.)  816;  Jackson  t7.  Wood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Livingston  17.  New 
York,   (1831)   8  Wend.   (N.  Y.)   85,  100. 

Rhode  Island,  —  State  17.  Paul,  (1858)  5  R. 
I.  186,  196;  SUte  17.  Keeran,  (1858)  6  R.  I. 
497;  In  re  Fitzpatrick,   (1888)    16  R.  L  60. 


LMorperation,  and  Approprlalion  for  Hospital,  of  Beligioos  Sodety.  —  An  Act  of  Congress 
chartering  a  corporation  for  the  purpose  of  opening  and  keeping  a  hospital 
in  the  city  of  Washington  for  the  care  of  such  sick  and  invalid  persons  as 


*  The  first  ten  amendments  were  submitted  to  the  several  states  by  a  joint  resolution  of 
Congress,  adopted  on  September  25,  1789,  under  a  preamble  reciting:  '*The  conventions  of 
a  number  of  the  statea  having  at  the  time  of  their  adopting  the  Constitution  expressed  a 
desire,  in  order  to  prevent  misconstruction  or  abuse  of  its  powers,  that  further  declaratory 
and  restrictive  clauses  should  be  added:  And  as  extending  the  ground  of  public  confidence 
in  the  government  will  best  insure  the  beneficent  ends  of  its  institution."  1  U.  S.  Stat,  at  L. 
97.  They  were  ratified  by  the  following  states,  and  the  notifications  of  ratification  by  the 
governors  thereof  were  successively  communicated  by  the  President  to  Congress:  NetP  Jersey, 
November  20,  1789;  Maryland,  December  19,  1789;  North  Carolina,  December  22,  1789;  South 
Carolina,  January  19,  1790;  New  Hampshire,  January  25,  1790;  Delaware,  January  28,  1790; 
Pennsylvania,  March  10,  1790;  New  York,  March  27,  1790;  Rliode  Island,  June  16,  1790; 
Vermont,  November  3,  1791,  and  Virginia,  December  15,  1791.  There  is  no  evidence  on  the 
journals  of  Congress  that  the  legislatures  of  Connecticut,  Georgia,  and  Massachusetts  ratified 
them. 

There  were  twelve  articles  proposed,  the  first  two  of  which  failed  of  adoption.  The  two 
rejected  read  as  follows:  "Art.  I.  After  the  first  enumeration  required  by  the  first  article  of 
the  Constitution,  there  shall  be  one  representation  for  every  thirty  thousand,  until  the  num- 
ber shall  amount  to  one  hundred,  after  which  the  proportion  shall  be  so  regulated  by  Con- 
gress, that  there  shall  be  not  less  than  one  hundred  representatives,  nor  less  than  one  repre- 
sentative for  every  forty  thousand  persons,  until  the  number  of  representatives  shall  amount 
to  two  hundred;  after  which  the  proportion  shall  be  so  regulated  by  Congress,  that  there 
shall  not  be  less  than  two  hundred  representatives,  nor  more  than  one  representative  for 
every  fifty  thousand  persons.  Art.  IT.  No  law  varying  the  compensation  for  the  services  of 
the  senators  and  representatives  shall  take  effect,  imtil  an  election  of  representatives  shall 
have  intervened." 


9  F,  S,  A.-16 
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may  place  themselves  under  the  treatment  and  care  of  the  corporation,  and 
an  appropriation  by  Congress  for  the  purpose  of  aiding  such  hospital  in 
carrying  out  the  provisions  of  an  agreement  entered  into  between  the  com- 
missioners of  the  district  and  the  directors  of  the  hospital,  do  not  conflict  with 
this  provision  from  the  mere  fact  that  the  members  of  the  corporation  are 
members  of  a  monastic  order  or  sisterhood  of  the  church. 

Bradfield  v.  Roberts,  (1899)  175  U.  S.  295,  affirming  (1898)  12  App.  Cas.  (D.  C.)  465. 

Eocleiiaitieal  OoTernoieiit  Hot  SnliiJeet  to  JudieUl  BoTiew.  —  In  this  country  the  full 
and  free  right  to  entertain  any  religious  belief,  to  practice  any  religious  prin- 
ciple, and  to  teach  any  religious  doctrine  which  does  not  violate  the  laws  of 
morality  and  property,  and  which  does  not  infringe  personal  rights,  is  conceded 
to  all.  The  law  knows  no  heresy,  and  is  committed  to  the  support  of  no  dogma, 
the  establishment  of  no  sect  The  right  to  organize  voluntary  religious  associa- 
tions to  assist  in  the  expression  and  dissemination  of  any  religious  doctrine, 
and  to  create  tribunals  for  the  decision  of  controverted  questions  of  faith 
within  the  association,  and  for  the  ecclesiastical  government  of  all  the  indi- 
vidual members,  congregations,  and  officers  within  the  general  association,  is 
unquestioned.  All  who  unite  themselves  to  such  a  body  do  so  with  an  implied 
consent  to  this  government,  and  are  bound  to  submit  to  it.  But  it  would  be  a 
vain  consent  and  would  lead  to  total  subversion  of  such  religious  bodies,  if  any 
one  aggrieved  by  one  of  their  decisions  could  appeal  to  the  secular  courts  and 
have  them  reversed.  It  is  of  the  essence  of  these  religious  unions,  and  of  their 
right  to  establish  tribunals  for  the  decisions  of  questions  arising  among  them- 
selves, that  those  decisions  should  be  binding  in  aJ]  cases  of  ecclesiastical 
cognizance,  subject  only  to  such  appeals  ka  the  organism  itself  provides  for. 

Watson  17.  Jones,  (1871)  13  WaU.  (U.  S.)  729. 

Poiyga-ny  is  not  under  the  protection  of  the  constitutional  guaranty  of  religious 
freedom. 


Church  of  Jesus  Christ  v.  U.  S.,  (1890)  136 
U.  S.  49. 

One  indicted  for  polygamy  cannot  set  up 
this  amendment  bs  a  defenbe.  Reynolds  v.  V. 
S.,  (1878)  98  U.  S.  163,  in  which  case  the 
oouit  said  that  the  word  "  religion  "  is  not 
defined  in  the  Constitution.  In  giving  the 
history  of  the  adoption  of  this  amendment, 
the  court,  as  an  aid  to  its  interpretation,  re- 
ferred to  the  Act  of  Virginia  "  establishing 
religious  freedom"  in  which  neligious  free- 
dom is  defined,  and  after  a  recital  "*  that  to 


suffer  the  civil  magistrate  to  intrude  his 
powers  into  the  field  of  opinion,  and  to  re- 
strain the  profession  or  propagation  of  prin- 
ciples on  supposition  of  their  ill  tendency,  is 
a  dangerous  fallacy  which  at  once  destroys 
all  religious  liberty,''  it  is  declared  "  that  it 
is  time  enough  for  the  rightful  purposes  of 
civil  government  for  its  officers  to  interfere 
when  principles  break  out  into  overt  acts 
against  peace  and  good  order.'*  In  these 
two  sentences  is  found  the  true  distinction 
between  what  properly  belongs  to  the  church 
and  what  to  the  state. 


A  Territorial  Staivie  which  "  provides  that  no  person  is  entitled  to  register 
or  vote  at  any  election  who  is  '  a  member  of  any  order,  organization,  or  associa- 
tion which  teaches,  advises,  counsels,  or  encourages  its  members,  devotees,  or 
any  other  person  to  commit  the  crime  of  bigamy  or  polygamy,  or  any  other 
crime  defined  by  law,  as  a  duty  arising  or  resulting  from  membership  in  such 

order,  organization,  or  association,  or  which  practices  bigamy  or  polygamy  or 
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plural  or  celestial  marriage  as  a  doctrinal  rite  of  such  organization/  "  is  not  a 
law  respecting  an  establishment  of  religion,  in  violation  of  this  amendment 


Davis  V.  Beason,  (1890)  133  U.  S.  342, 
wherein  the  court  said:  "The  first  amend- 
ment to  the  Constitution,  in  declaring  that 
Congress  shall  make  no  law  respecting  the 
establishment  of  religion,  or  forbidding  the 
free  exercise  thereof ^  was  intended  to  allow 
every  one  under  the  jurisdiction  of  the  United 
tStates  to  entertain  sudi  notions  respecting 
his  relations  to  his  Maker  and  the  duties 
they  impose  as  may  be  approved  by  his  judg- 
ment and  conscience,  and  to  exhibit  his  senti- 
ments in  such  form  of  worship  as  he  may 
think  proper,  not  injurious  to  the  equal  rights 
of  others,  and  to  prohibit  legislation  for  the 
support  of  any  religious  ten^,  or  the  modes 


of  worship  of  any  sect*.  The  oppressive  meas- 
ures adopted,  and  the  cruelties  and  pimish- 
ments  inflicted,  by  the  governments  of  Europe 
for  many  ages,  to  compel  parties  to  conform 
in  their  religious  beliefs  and  modes  of  wor- 
ship to  the  views  of  the  most  numerous  sect, 
and  the  folly  of  attempting  in  that  way  to 
control  the  mental  operations  of  persons,  and 
enforce  an  outward  conformity  to  a  pre- 
scribed standard,  led  to  the  adoption  of  the 
amendment  in  question.  It  was  never  in- 
tended or  supposed  that  the  amendment  could 
be  invoked  as  a  protection  against  legislation 
for  the  punishment  of  acts  inimical  to  the 
peace,  g(K)d  order,  an^  morals  of  society." 
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''  Congress  shall  make  no  law 
the  press." 


the  freedom  of  speeoh,  or  of 


That  This  AmmidmeBt  Is  Hot  %  limiUtion  on  the  Stotts,  see  supra,  p.  241. 

Hot  Inttndad  for  Protection  of  Alioni.  —  The  rights  guaranteed  by  these  provisions 
belong  only  to  persons  who  are  citizens  of  the  United  States,  and  cannot  be 
asserted  in  favor  of  persons  who  seek  to  gain  admission  to  this  country  but  are 
excluded  by  the  statute  regulating  the  admission  of  aliens  and  excluding 
anarchists. 

U.  S.  t;.  Williams,  (1904)   194  U.  S.  292. 

"  Tht  PrMldent  Hat  tho  Suno  rrtadom  of  SpesA  which  the  Constitution  guarantees 
to  every  American  citizen." 

Trial  of  Andrew  Johnson,  178. 

PubUoation  of  Liboli  or  Indooont  Artielti.  — .  The  freedom  of  speech  and  of  the  press 
does  not  permit  the  publication  of  libels,  blasphemous  or  other  indecent  articles, 
or  other  publications  injurious  to  morals  or  private  reputation. 

immemorial  been  subject  to  certain  well- 
recognized  exceptions  arising  from  the  neces- 
sities of  the  case.  In  incorporating  these 
principles  into  the  fundamental  law  there  was 
no  intenti(m  of  disr^arding  the  exceptions, 
which  continued  to  be  recognized  as  if  they 
had  been  formally  expressed."  See  also 
Arnold  v.  CHlTord,  (1836)  2  Sumn.  (U.  S.) 
238,  1  Fed.  Gas.  No.  665. 


Robertson  v,  Baldwin,  (1897)  165  U.  S. 
281,  wherein  the  court  said:  "The  law  is 
perfectly  well  settled  that  the  first  ten  amend- 
ments to  the  Constitution,  commonly  known 
i)s  the  Bill  of  Rights,  were  not  intended  to  lay 
down  any  novel  principles  of  government,  but 
simply  to  embody  certain  guaranties  and  im- 
munities which  we  had  inherited  from  our 
English  ancestors,  and  which  had  from  time 


Prohibiting  Mailing  Obsoont  Papmr.  —  An  Act  of  Congress  making  it  an  offense 
to  mail  an  obscene  paper  does  not  contravene  this  amendment. 

Harman  v.  U.  8.,  (1892)  50  Fed.  Rep.  921,  affirming  U.  S.  v.  Harmon,  (1891)  45  Fed.  Rep. 
414. 

Prohibiting  Mailing  Vewspapor  Containing  AdTortiiomont  of  Lottery.  —  A  statute  under 
which  an  indictment  is  framed,  charging  the  offense  of  mailing  a  newspaper 
containing  an  advertisement  of  a  state  lottery,  is  not  obnoxious  to  this  pro- 
vision which  forbids  Congress  passing  any  law  abridging  the  freedom  of  the 
press ;  "  the  circulation  of  newspapers  is  not  prohibited,  but  the  government 
declines  itself  to  become  an  agent  in  the  circulation  of  printed  matter  which 
it  regards  as  injurious  to  the  people." 

In  re  Rapier,  (1892)  143  U.  S.  132.  See  also  Homer  v.  U.  S.,  (1892)  143  U.  S.  213; 
Homer  r.  U.  S.  (1892)  143  U.  S.  570. 

Prohibiting  Solidting  Politieal  Oontribntiono.  —  An  Act  of  Congress  providing  ^^  that 

no  person  shall,  in  any  room  or  building  occupied  in  the  discharge  of  official 

duties  by  any  officer  or  employee  of  the  United  States  mentioned  in  this  Act, 
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or  in  any  navy  yard,  fort,  or  arsenal,  solicit  in  any  manner  whatever,  or 
receive  any  contribution  of  money  or  any  other  thing  of  value  for  any  political 
purpose  whatever,"  is  not  invalid  when  construed  as  prohibiting  any  person 
from  soliciting  aid  from  any  other  person,  whether  an  officer  or  employee  of 
the  government  or  not,  under  the  circumstances  and  in  the  places  mentioned 
in  the  statute. 

U.  S.  V.  Newton,  (1891)  20  D.  C.  227. 
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''Congress  sliall  make  no  law  *  *  *  abridging  *  *  *  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the  government  for  a  redress  of 
grievanoes." 

Hot  %  Umiutioii  on  the  sutM.  —  This  amendment,  like  the  others  proposed  and 
adopted  at  the  same  time,  was  not  intended  to  limit  the  powers  of  the  state 
governments  in  respect  to  their  own  citizens,  but  to  operate  upon  the  national 
government  alone.  They  left  the  authority  of  the  states  just  where  they  found 
it  and  added  nothing  to  the  already  existing  powers  of  the  United  States. 

U.  S.  V,  Cruikshank,  (1875)  02  U.  S.  652,  fore,  the  people  must  look  to  the  states.    The 

wherein  the  court  said :    "  This  amendment  power  for  that  purpose  was  originally  placed 

assumes  the  existence  of  the  right  of   the  there,  and  it  has  never  been  surrendered  to 

people  to  assemble  for  lawful  purposes,  and  the  United  States.    Affirming  (1874)  1  Woods 

protects  it  against  encroachment  by  Ck>ngres8.  (U.  S.)  308,  25  Fed.  Caa.  No.  14,897. 
The  right  was  not  created  by  the  amendment; 

neither  was  its  continuance  guaranteed,  ex-  That  this  amendment  is  not  a  limitation 

cept   as    against    congressional    interference.  on  the  states,  see  also  supra,  p.  241. 
For  their  protecticm  in  its  ^oyment,  there- 
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''A  well  regnlated  militia,  being  necessary  to  the  security  of  a  free  state,  the 
right  of  the  people  to  keep  and  bear  arms,  shall  not  be  infringed." 

Vot  %  Limitation  on  tho  States.  —  This  amendment  is  a  limitation  only  upon  the 
power  of  Congress  and  the  national  government,  and  not  upon  that  of  the 
states,  and  cannot  be  made  to  apply  to  a  state  statute  which  forbids  bodies  of 
men  to  associate  together  as  military  organizations  or  to  drill  or  parade  with 
arms  in  dtiee  and  tovms  unless  authorized  by  law. 


Prasser  v,  Illinois,   (1886)    116  U.  S.  262. 

That  this  amendment  is  not  a  limitation 
on  the  powers  of  the  state,  see  the  following 
cases: 

United  States,  — Ohio  v.  Dollison,  (1904) 
194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  170 
U.  S.  87,  affirming  (1897)  61  Neb.  581;  Brown 
V.  New  Jersey,  (1899)  176  U.  S.  174;  Brown 
V.  Walker,  (1896)  161  U.  S.  606,  affinning 
(1896)  70  Fed.  Rep.  46;  Monongahela  Nav. 
Co.  V,  U.  S.,  (1893)  148  U.  S.  324;  McElvaine 
V,  Brush,  (1801)  142  U.  S.  168;  Eilenbecker 
r.  Plymouth  Ck>unty,  (1890)  134  U.  S.  34; 
Spies  V.  Illinois,  (1887)  123  U.  S.  131,  166; 
Edwards  v.  Elliott,  (1874)  21  Wall.  (U.  S.) 
652,  557;  Fox  v,  Ohio,  (1847)  5  How.  (U.  S.) 
410,  434;  Barron  v,  Baltimore,  (1833)  7  Pet. 
(U.  S.)  243,  247;  Livingston  v.  Moore,  (1833) 
7  Pet.  (U.  S.)  651;  Arkansas  v.  Kansas,  etc.. 
Goal  Co.,  (1899)  96  Fed.  Rep.  ^3,  reversed 
and  remanded  with  direction  to  remand  to  the 
state  court  on  the  groimd  of  improper  re- 
moval therefrom,  (1901)  183  U.  S.  186;  U.  S. 
V.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed. 
Cas.  No.  16,161;  U.  S.  v.  Hall,  (1871)  3  Chi- 
cago Leg.  N.  260,  26  Fed.  Cas.  No.  15,282. 

ArkanBoa.  —  Fitev.  State,  (1876)  31  Ark. 
465. 

Connecticut.  — Colt  v.  Eves,  (1837)  12 
Conn.  251 ;  State  v,  Phelps,  Super.  Ct.  Hart- 
ford County,  Sept.  T.  1816. 

/UifioM.  —  Keith  V.  Henkleman,  (1898)  173 
111.  143. 


Ifwsonri.  —  State  t?.  Wilforth,  (1881)  74 
Mo.  528;  State  t?.  Shelby,  (1886)  90  Mo.  304. 

New  York.— 'Murphy  t?.  People,  (1824)  2 
Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  (N.  Y.)  100. 

North  Carolina.  —  State  v.  Newsom, 
(1844)  5  Ired.  L.  (27  N.  Car.)  250. 

Rhode  Island.  — State  v.  Paul,  (1858)  5 
R.  I.  185,  196;  State  v.  Keeran,  (1868)  5 
R.  L  497;  In  re  Fitzpatrick,  (1888)  16  R.  I. 
60. 

Tennessee, — Andrews  V.  State,  (1871)  3 
Heisk.  (Tenn.)  165. 

The  right  of  "bearing  arms  for  a  lawful 
purpose"  is  not  a  right  granted  by  the  Con- 
stitution. Neither  is  it  in  any  manner  de- 
pendent upon  that  instrument  for  its  ex- 
istence. This  amendment  declares  that  it 
shall  not  be  infringed;  but  this  means  no 
more  than  that  it  shall  not  be  infringed  by 
Congress.  This  is  one  of  the  amendments  that 
has  no  other  effect  than  to  restrict  the  powers 
of  the  national  government,  leaving  the  peo- 
ple to  look  for  their  protection  against  any 
violation  by  their  fellow  citizens  of  the  rights 
it  recognizes,  to  the  powers  which  relate  to 
merely  municipal  legislation  not  surrendered 
or  restrained  by  the  Constitution  of  the 
United  States.  U.  S.  v.  Cruikshank,  (1876) 
92  U.  S.  553,  alfirminq  (1874)  1  Woods  (U. 
S.)  308,  25  Fed.  Cas.  No.  14,897. 


This  Olausf  Dselares  a  Oentral  Sight,  leaving  it  for  other  more  specific  constitu- 
tional provision  or  to  legislation  to  provide  for  the  preservation  and  practical 
security  of  such  right,  and  for  influencing  and  governing  the  judgment  and 
conscience  of  all  legislators  and  magistrates,  who  are  thus  required  to  recognize 
and  respect  such  rights. 

Opinion  of  Justices,  (1869)  14  Gray  (Mass.)  620. 

The  Word*" Arms,"  in  the  connection  we  find  it  in  the  Constitution  of  the 

United  States,  refers  to  the  arms  of  a  militiaman  or  soldier,  and  the  word  is 

used  in  its  military  sense.     The  arms  of  the  infantry  soldier  are  the  musket 

and  bayonet;  of  cavalry  and  dragoons,  the  sabre,  holster  pistols,  and  carbine; 
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of  the  artillery,  the  field  piece,  siege  gun,  and  mortar,  with  side  arms.  The 
terms  dirks,  daggers,  slungshots,  sword  canes,  brass  knuckles,  and  bowie  knives 
belong  to  no  military  vocabulary.  Were  a  soldier  on  duty  found  with  any 
of  these  things  about  his  persoA,  he  would  be  punished  for  an  o£Fense  against 
discipline. 

English  V,  State,  (1872)  35  Tex.  476. 


The  keeping  and  hearing  of  armsy  which  at 
the  date  of  the  amendment  was  intended  to 
be  protected  as  a  popular  right,  was  not  sucl^ 
as  the  common  law  condemned,  but  was  such 
a  keeping  and  bearing  as  the  public  liberty 
and  its  preservation  commended  as  lawful, 
and  worthy  of  protection.  So,  also,  in  regard 
to  the  kind  of  arms  referred  to  in  the  amend- 
ment, it  must  be  held  to  refer  to  the  weapons 


of  warfare  to  be  used  by  the  militia^  such  as 
swords^  guns,  rifles,  and  muskets  —  arms  to 
be  used  in  defending  the  state  and  civil 
liberty  —  and  not  to  pistols,  bowie  knives, 
brass  knuckles,  billies,  and  such  other  wea- 
pons as  are  usually  enoplc^ed  in  brawls, 
street  fights,  duels,  and  affrays,  and  are  only 
habitually  earned  by  bullies,  blackguards,  and 
desperadoes,  to  the  terror  of  the  community 
and  the  injury  of  the  state.  State  v.  Work- 
man, (1891)  36  W.  Va.  372. 


Prohibiting  Carrying  Ooacaalod  Weapons.  —  The  right  of  the  people  to  keep  and  bear 
arms  is  not  infringed  by  laws  prohibiting  the  carrying  of  concealed  weapons. 


Robertson  v.  Baldwin,  (1897)  165  U.  S. 
281. 

A  state  statute  prohibiting  the  carrjong  of 
concealed  weapons  does  not  infringe  the  right 
of  the  people  to  bear  arms.  It  is  a  measure 
of  police,  prohibiting  only  a  particular  mode 
of  bearing  aimA  which  is  found  dangerous  to 


the  peace  of  society.  State  v.  Jumel,  (1858) 
13  La.  Ann.  399;  State  V,  Buzzard,  4  Ark.  18; 
Nunn  V.  State,  (1846)  1  Gku  243.  See  also 
State  V,  Chandler,  (1850)  5  La.  Ann.  489; 
English  V.  State,  (1872)  35  Tex.  475;  Cock- 
rum  V,  State,  ( 1869)  24  Tex.  394,  as  to  carry- 
ing bowie  knife  or  dagger. 
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''  Ho  soldier  shaU^  in  time  of  peace  be  quartered  in  any  house,  without  the  consent 
of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law." 


AMENDMENT  IV. 

**  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no  war- 
rants shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized." 


I.  Not  a  Limitation  on  the  States,  249. 
II.  Affirmation  of  Common-law  Principles,  250. 
III.  Applicable  to  Criminal  Cases  Only,  250. 
'  IV.  Limitation  on  Territories,  250. 
V.  Protection  of  Resident  Aliens,  250. 
VI.  "  Unreasonable  Searches  and  Seizures,"  251. 

1 .  Reasonableness  of  Search  a  judicial  Question,  25 1. 

2.  Search  Warrant  Against  an  Individual,  251. 

3.  Opening  Letters  and  Papers  in  the  Mail,  251. 

4.  Compulsory  Production  of  Books  and  Papers,  251. 

5.  Compelling  Interstate  Corporations  to  Produce  Contracts,  253. 

6.  Seizure  and  Forfeiture  of  Vessels,  253. 

7.  Requiring  Witness  to  Testify  Before  Senate  as  to  Business  Transection, 

253. 

8.  Use  of  Papers  Illegally  Obtained  as  Evidence,  253. 

VII.  Arrest  Is  Exclusively  a  Judicial  Proceeding,  254. 

VIII.  "  Upon  Probable  Cause,  Supported  by  Oath  or  Affirmation," 

254. 

1 .  Necessity  of  Shaunng  Probable  Cause,  254. 

2.  Affidavit  Must  Be  Made  upon  Knowledge  of  Affiant,  254. 

IX.  Taking  Away  Right  of  Action  for  Violation  of  Rights,  255. 

I  Hot  a  Limitation  ov  the  Statsb.  —  This  amendment  has  no  application 
to  state  process. 


Smith  V.  Maryland,  (1855)  18  How.  (U. 
S.)  71. 

That  this  amendment  is  not  a  limitation 
on  the  powers  of  the  states,  see  also  the  fol- 
lowing cases: 

United  fiT/aees.  —  Ohio  v.  Dollison,  (1904) 
194  U.  S.  447;  Bolln  v,  Nebraska,  (1900)  176 
U.  8.  87,  affirming  (1897)  61  Neb.  581; 
Brown  v.  New  Jersey,  (1899)  175  U.  S.  174; 
Brown   v.   Walker,    (1896)    161   U.   S.   606, 


affirming  (1895)  70  Fed.  Rep.  46;  Mononga- 
hela  Nav.  Go.  v.  U.  S.,  (1893)  148  U.  S.  324; 
McElvaine  v.  Brush,  (1891)  142  U.  S.  158; 
Eilenbecker  v.  Plymouth  Ck)unty,  (1890)  134 
U.  S.  34;  Spies  V.  Illinois,  (1887)  123  U.  S. 
131,  166;  Edwards  v.  Elliott,  (1874)  21  Wall. 
(U.  S.)  652,  667;  Fox  v.  Ohio,  (1847)  6  How. 
(U.  S.)  410,  434;  Barron  v.  Baltimore, 
(1833)  7  Pet.  (U.  S.)  243,  247;  Livingston 
V.  Moore,  (1833)  7  Pet.  (U.  S.)  551;  Kansas 
V.  Bradley,  (1885)  26  Fed.  Rep.  289:  U.  S.  r. 
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Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed. 
Cas.  No.  16,161;  U.  8.  o.  Hall,  (1871)  3 
Clhicago  L^.  N.  260,  26  Fed.  Cas.  No.  16,282; 
U.  S.  V.  Crosby,  (1871)  1  Hughes  (U.  S.) 
448,  26  Fed.  Cas.  No.  14,893. 

Cowiec/icut  —  Colt  f.  Eves,  (1837)  12 
Conn.  261;  State  v,  Phelps,  Super.  Ct.  Hart- 
ford County,  Sept.  T.  1816. 

/HinoM.  —  Keith  r.  Henkleman,  (1898)  173 
111.  143. 

Kentuoh}f.  —  Reed  t?.  Rice,  (1829)  2  J.  J. 
Marsh.  (Ky.)  46. 


Louisiana.  —  Guillotte  v. '  New  Orleans, 
(1867)   12  La.  Ann.  434. 

Neto  Yorfc.  — Murphy  v.  People,  (1824)  2 
Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  (N.  Y.)  85,  100. 

Rhode  Island.  —  State  v.  Paul,  ( 1858)  5  R. 
L  186,  196;  State  v.  Keeran,  (1858)  5  R.  L 
497;  In  re  Fitzpatnck,  (1888)   16  R.  I.  6U. 

South  Carolina.  —  State  v.  Atkinson, 
(1893)  40  S.  Car.  370. 

South  Dakota.  —  State  v.  Brennan,  ( 1891 ) 
2  S.  Dak.  388. 


n.  AffibmatiOv  of  Comiov-LAW  PBnrciPLE&  —  With  the  adoption  of  this 
amendment  principles  established  at  the  common  law  became  ]*eaffirmed  in  the 
Constitution. 

U.  S.  V,  Three  Tons  Coal,  (1876)  6  Biss.  CU.  S.)  379,  28  Fed.  Cas.  No.  16,616. 

in  Applioable  to  Cbimival  Cases  Ovlt.  —  A  distress  warrant  issued  by 
the  solicitor  of  the  treasury  imder  an  Act  of  Congress  is  not  forbidden  by  this 
article  becaxise  issued  without  the  support  of  an  oath  or  affirmation.  This 
article  has  no  reference  to  civil  proceedings  for  the  recovery  of  debts  of  which 
a  search  warrant  is  not  made  part  The  process  in  this  case  is  termed  in  the 
Act.  of  Congress  a  warrant  of  distress.  The  name  bestowed  upon  it  cannot 
affect  its  constitutional  validity. 


Murray  t\  Hohoken  Land,  etc.,  Co.,  (1866) 
18  How.  (U.  S.)  274.  See  also  Matter  of 
Meador,  (1869)  1  Abb.  (U.  S.)  317,  16  Fed. 
Cas.  No.  9,375. 

There  is  an  intimate  relation  between  the 
Fourth  and  Fifth  Amendments.  "  They  throw 
great  light  on  each  other.  For  the  *  unreason- 
able searches  and  seizures '  condemned  in  the 
Fourth  Amendment  are  almost  always  made 
for  the  purpose  of  compelling  a  man  to  give 
evidence  against  himself,  which  in  criminal 
cases  is  condemned  in  the  Fifth  Amendment; 
and  compelling  a  man  '  in  a  criminal  case  to 
be  a  witness  against  himself,'  which  is  con- 
demned in  the  Fifth  Amendment,  throws  light 
on  the  question  as  to  what  is  an  '  unreason- 


able search  and  seizure'  within  the  meaning 
of  the  Fourth  Amendment.  And  we  have  been 
unable  to  perceive  that  the  seizure  of  a  man's 
private  books  and  papers  to  be  used  in  evi- 
dence against  him  is  substantially  different 
from  compelling  him  to  be  a  witness  against 
himself."  Boyd  v.  U.  S..  (1886)  116  U.  S. 
633,  reversing  U.  S.  v.  Boyd,  (1885)  24  Fed. 
Rep.  690,  692.  See  also  Blum  v.  Stote, 
(1902)   94  Md.  382. 

This  amendment,  like  the  clause  in  the  Fifth 
Amendment,  that  no  person  "  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself,"  is  applicable  to  criminal 
cases  only.  In  re  Strouse,  (1871)  1  Sawy. 
(U.  S.)  606,  23  Fed.  Cas.  No.  13,648. 


IV.  Limitation  oh  Tsbbitobix&  —  This  clause  stands  as  a  limitation  of  the 
power  of  the  territorial  legislature. 


Peacock  v.  Pratt,  (C.  C.  A.  1903)  121  Fed. 
Rep.  778. 

This  amendment  is  not  only  a  limitation 
upon  the  power  of  the  United  States  courts, 
but  is  operative  in  the  territories,  and  is  a 


limitation  upon  their  legislation  and  courts. 
To  hold  this  amendment  a  restriction  upon 
Congress  and  yet  not  a  restriction  upon  a 
government  created  by  Congress,  would  be  a 
contradiction  of  terms.  Territory  v.  Cutinola, 
(1887)  4  N.  Mex.  160. 


V.  Pbotectiov  op  Residxitt  Alieitb.  —  Aliens  while  in  the  United  States 
are  entitled  to  the  benefits  of  constitutional  giiaranties,  which  are  not  confined 
to  citizens,  as  aflFecting  liberties  and  property.  Opening  envelopes  of  Chinese 
persons  and  taking  letters  from  them,  for  use  in  deportation  proceedings,  is  a 
seizure  of  papers  that  is  unreasonable,  and  contrary  to  the  spirit  of  this  amend- 
ment. 


U.  S.  V.  Wong  Quong  Wong,  (1899)  94  Fed.  Rep.  832. 
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VI  «  VVBIBASOHABLB  SEAB0HB8  AVD  SxiZTTBES  "  —  1.  Beasonableness  of  Search 
a  Judicial  Question. — The  quesUon  whether  a  seizure  or  a  search  is  unreasonable 
in  the  language  of  the  Constitution  is  a  judicial  and  not  a  legislative  question ; 
but  in  determining  whether  a  seizure  is  or  is  not  unreasonable,  all  of  the  circum- 
stances under  which  it  is  made  must  be  looked  to. 

Mason  t?.  Rollins,  (1869)  2  Biss.  (U.  S.)  99,  16  Fed.  Cas.  No.  9,252. 

S.  Search  Warrant  Against  an  IndiyiduaL  —  There  is  no  prohibition  against 
the  issuance  of  a  search  warrant  of  the  person  of  an  individual  in  a  proper  case. 

CoUins  V.  Lean,  (1885)  68  Cal.  288. 

8.  Opening  letters  and  Papers  in  the  Mail  —  Whilst  in  the  mail,  papers  can 
only  be  opened  and  examined  under  like  warrant,  issued  upon  similar  oath  or 
affirmation,  particularly  describing  the  thing  to  be  seized,  as  is  required  when 
papers  are  subjected  to  search  in  one's  own  household.  No  law  of  Congress  can 
place  in  die  hands  of  officials  connected  with  the  postal  service  any  authority 
to  invade  the  secrecy  of  letters  and  such  sealed  packages  in  the  mail ;  and  all 
regulations  adopted  as  to  mail  inatter  of  this  kind  must  be  in  subordination  to 
the  great  principle  embodied  in  the  Fourth  Amendment  of  the  Constitution. 


Ex  p.  Jackson,  (1877)  96  U.  S.  733.  See 
also  Gommerford  9.  Thompson,  (1880)  1  Fed. 
Rep.  417. 

Letters  and  papers  seized  by  local  post- 
master. —  When,  under  an  order  of  the  post- 
master-general,  sealed   letters  and   packages 


are  seized  by  a  local  postmaster,  without  war- 
ranty and  marked  "Fraudulent,''  and  re- 
turned to  the  dead-letter  office,  to  be  there  dis- 
posed of  as  other  dead  matter  under  the  laws 
and  regulations,  this  clause  of  the  Constitu- 
tion has  been  violated.  Hoover  v,  McChesney, 
(1897)  81  Fed.  Rep.  472. 


4.  Compulsory  Prodnotion  of  Books  and  Papers.  —  Suits  for  penalties  and  for- 
feitures incurred  by  the  commission  of  offenses  against  the  law  are  of  a  quasi- 
criminal  nature,  and  are  within  the  reason  of  criminal  proceedings  for  all  the 
purposes  of  the  Fourth  Amendment,  and  of  that  provision  of  ithe  Fifth  Amend* 
ment  which  declares  that  no  person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself;  and  a  compulsory  production  of  the  private 
books  and  papers  of  the  owner  of  goods  sought  to  be  forfeited  in  such  a  suit  is 
compelling  him  to  be  a  witness  against  himself  within  the  meaning  of  the 
Fifth  Amendment,  and  is  the  equivalent  of  a  search  and  seizure  —  and  an 
imreasonable  search  and  seizure  —  within  the  meaning  of  the  Fourth  Amend- 
ment. 

Boyd  r.  U.  8.,  (1886)  116  U.  S.  634, 
wherein  the  court  said  that  the  compulsory 
production  of  a  man's  private  papers  to  estab- 
lish a  criminal  chaiige  against  him  or  to  for- 
feit his  property,  is  within  the  scope  of  this 
amendment  in  all  cases  in  which  search  and 
seizure  would  be.  "  It  is  true  that  certain 
aggravating  incidents  of  actual  search  and 
seizure,  such  as  forcible  entry  into  a  man's 
house  and  searching  amongst  his  papers,  are 
wanting,  and  to  this  extent  the  proceeding 
under  the  Act  of  1874  is  a  mitigation  of  that 
which  was  authorized  by  the  former  Acts ;  but 
it  accomplishes  the  substantial  object  of  those 
Acts  in  forcing  from  a  party  evidence  against 
himself."     Reversing  U.  8.  v,  Boyd,   (1886) 


24  Fed.  Rep.  690,  692.  See  also  Matter  of 
Pacific  R.  (Jommission,  (1887)  32  Fed.  Rep. 
241. 

The  fifth  section  of  the  Act  of  June  aa,  1874, 
providing  for  the  production  of  books  and 
papers,  etc.,  "  in  all  suits  and  proc^ings 
other  than  criminal,  arising  under  any  of  the 
revenue  laws  of  the  United  States,"  is  not  a 
violation  of  this  clause.  No  one  ca|i  engage 
in  the  manufacture  and  sale  of  spirits  with- 
out the  consent  of  the  government.  That  con- 
sent is  obtained  <m  certain  terms  and  con- 
ditions. No  one  can  be  allowed  to  say  that, 
as  a  distiller,  he  has  kept  a  private  record  of 
his  transactions.    His  books  and  entries  are 
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giMMi-public  books  and  entries.  The  govern- 
ment has  a  right  to  see  any  record  kept  by 
him  of  his  biisiness.  U.  S.  v.  Distillery  No. 
Twenty-Eight,  (1875)  6  Biss.  (U.  S.)  483,  25 
Fed.  Cas.  No.  14,966. 

An  Act  of  Congress  authorizing  compulsory 
process  for  the  production  of  the  books  and 
papers  of  a  claimant  or  defendant  in  any  pro- 
ceeding other  than  criminal,  arising  imder  the 
laws  relating  to  revenue,  is  not  obnoxious  to 
this  clausa  U.  S.  r.  Three  Tons  Coal,  (1875) 
6  Biss.   (U.  S.)  37p,  28  Fed.  Caa.  No.  16,515. 

The  Act  of  March  2,  1867,  section  2,  pro- 
viding that  "  whenever  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  judge  of  the 
District  Court  for  any  district  in  the  United 
States,  by  complaint  and  affidavit,  that  any 
fraud  on  the  revenue  has  been  committed  by 
any  person  or  persons  interested,  or  in  any 
way  engaged,  in  the  importation  or  entry  of 
merchandise  at  any  port  within  such  district, 
said  judge  shall  forthwith  issue  his  warrant 
directed  to  the  marshal  of  the  district,  re- 
quiring said  marshal,  by  himself  or  deputy, 
to  enter  any  place  or  premises  where  any 
invoices,  books,  or  papers  are  deposited  re- 
lating to  the  merchandise  in  respect  to 
which  such  fraud  is  alleged  to  have  been 
committed,  and  to  take  possession  of  such 
books  or  papers  and  produce  them  before  the 
said  judge ;  and  any  invoices,  books,  or  papers 
80  seized  shall  be  subject  to  the  order  of  said 
judge,  who  shall  allow  the  examination  of  the 
same  by  the  collector  of  customs  of  the  port 
into  which  the  alleged  fraudulent  importation 
shall  have  been  made,  or  by  any  officer  duly 
authorized  by  said  collector,"  was  held  not  to 
be  in  conflict  with  this  clause.  Such  searches 
and  seizures  might  be  summary  and  severe, 
but  they  were  in  the  exercise  of  the  power  of 
Congress  to  collect  duties  on  imports,  and  can- 
not be  said  not  to  have  been  necessary  and 
? roper  to  that  end.  Matter  of  Piatt,  (1874) 
Ben.   (U.  S.)  261,  19  Fed.  Caa.  No.  11,212. 

An  Act  of  Congress  authorizing  a  district 
judge,  upon  complaint  that  a  fraud  upon  the 
revenue  has  been  committed,  to  issue  a  search 
warrant,  directed  to  the  marshal,  requiring 
him  to  enter,  in  the  daytime,  the  premises  of 
designated  parties  and  there  search  for  such 
books  and  papers  as  are  therein  described,  to 
be  brought  before  the  district  judge,  and 
placed  in  the  custody  of  the  district  attorney 
for  his  official  examination,  is  constitutional. 
Stockwell  r.  IT.  S.,  (1870)  3  Cliflf.  (U.  S.) 
284,  23  Fed.  Cas.  No.  13,466,  affirmed  upon 
the  merits  and  the  construction  of  the  stat- 
utes, (1871)  13  Wall.  (U.  S.)  531.  See  also 
Kimball  r.  Weld,  (1871)  14  Int  Rev.  Rec. 
180,  14  Fed.  Cas.  No.  7,776. 

A  proceeding  imder  a  revenue  Act  to  com- 
pel a  person  to  produce  his  books  for  examina- 
tion by  an  assessor  is  a  civil  and  not  a 
criminal  proceeding  and  does  not  infringe  this 
amendment.  In  re  Strouf*e,  (1871)  1  Sawy. 
(U.  S.)  605,  23  Fed.  Cas.  No.  13,548. 


Officer's  search  limited  to  question  of  iden- 
tity.—  Upon  a  search  warrant,  under  an  Act 
of  Congress  authorizing  its  issue  upon  00m- 
plaint  that  a  fraud  upon  the  revenue  has  been 
committed,  neither  tne  marshal  nor  any  one 
acting  under  him  can  inspect  boc^s  for  any 
other  purpose  than  to  determine  their  iden- 
tity with  those  described  in  the  warrants. 
Kimball  v.  Weld,  (1871)  14  Int.  Rev.  Rec. 
180,  14  Fed.  Cas.  No.  7,776. 

Inspection  of  bank  books  and  papers. — 
An  Act  of  Congress  authorizing  a  supervisor 
of  internal  revenue  to  compel  banks  to  permit 
an  inspection  of  their  books  and  papers  con- 
nected with  a  public  business,  in  which  the 
United  States  has  an  interest  in  the  collection 
of  the  revenue,  is  constitutional.  Stan  wood 
V.  Green,  (1870)  2  Abb.  (U.  S.)  184,  22  Fed. 
Cas.  No.  13,301. 

Private  papers  deposited  in  bank  Tanlt. — 
The  president  of  an  insolvent  bank  brought  a 
bill  against  the  receiver  to  obtain  possession 
of  a  trunk  alleged  to  contain  private  papers. 
The  bill  alleged  that  the  plaintiff  deposited 
in  the  vaults  of  the  bank  certain  private  and 
personal  books,  papers,  and  other  documents, 
which  were  never  the  property  of  the  bank, 
and  that  some  of  the  papers  were  then  in  a 
trunk,  to  which  he  held  the  key;  that  the 
trunk  was  in  the  vault  when  the  bank  was 
closed  by  order  of  the  comptroller,  and  that 
the  receiver  had  since  held  it^  and  refused  to 
pass  it  to  the  plaintiff;  that  the  papers  were 
personal  in  their  nature,  and  necessary  to  a 
settlement  of  his  business  affairs;  that  he  was 
charged  with  violations  of  the  law,  and  that 
the  government  attorney  was  about  to  issue 
a  summons  calling  the  defendant  before  the 
grand  jury  with  the  papers  in  question ;  that 
he  was  without  adequate  remedy  at  law,  and 
therefore  sought  the  interposition  of  a  court 
of  equity.  The  evidence  of  the  cashier  tended 
to  show  that  the  trunk  in  question  was  kept 
in  the  bank  and  not  elsewhere,  as  the  private 
trunk  of  the  plaintiff,  but  witness  had  no 
knowledge  of  the  contents.  As  the  plaintiff 
asked  for  affirmative  relief,  and  from  the 
character  of  the  possession  it  was  considered 
that  the  court  should  know,  in  a  general  way, 
what  the  trunk  contained,  and  an  order  was 
made  appointing  a  master,  and,  after  ex- 
amination by  the  master  of  the  contents  of 
the  trunk  in  the  presence  of  no  one,  such 
papers  as  weYe  the  property  of  the  bank, 
and  not  material  to  the  issue  suggested  by 
the  district  attorney,  should  be  delivered  to 
the  receiver;  such  as  were  private,  and 
were  not  the  property  of  the  bank,  together 
with  such  as  were  material  to  be  introduced 
by  the  plaintiff  on  his  own  behalf,  should  be 
delivered  to  the  plaintiff;  and  such  as,  in  the 
judgment  of  the  master,  were  or  might  be 
material  to  the  issue  suggested  by  the  district 
attorney,  were  to  be  sealed  and  held  for 
further  orders.  Potter  v,  Beal,  (1892)  49 
Fed.  Rep.  793. 


If  a  Litigant  Hat  ITo  Bight  in  or  to  the  Papers  in  the  Hands  of  the  Third  Person,  nor  any 

legal  interest  in  them,  it  might  possibly  violate  the  Fourth  Amendment  of  the 
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Constitution  to  force  the  latter  to  produce  them  by  an  unwarrantable  seizure, 

actual  or  oonstructiva 

• 

lure  Gomingore,  (1899)   96  Fed.  Rep. -552,  partment,  to  take  from  a  subordinate,  such 

afflrmed  (1900)   177  U.  S.  470,  as  to  the  au-  as  a  collector,  all  discretion  as  to  permitting 

thority  of  the  secretary  of  the  treasury,  under  the  records  in  his  custody  to  be  used  for  any 

the  regulations  as  to  the  custody^   use  and  other    purpose    than    the    collection    of    the 

preservation  of  the  records,  papers,  and  prop-  revenue,  and  reserve  for  his  own  determina- 

erty  appertaining  to  the  business  of  his  de-  tion  all  matters  of  that  character. 

5.  Compelliiig  Interstate  Corporations  to  Prodnoe  Contracts.  —  Compelling 
railroad  companies  to  produce  contracts  with  coal  companies,  to  be  used  as 
evidence  before  the  interstate  commerce  commission,  which  would  tend  to  show 
a  discrimination  against  coal  companies  not  having  such  contracts  and  paying 
the  full  rate,  does  not  constitute  a  violation  of  the  right  to  be  secure  against 
unreasonable  searches  and  seizures. 

Interstate  Commerce  Commission  i;.  Baird,  (1904)  194  U.  S.  44. 

6.  Seizure  and  Forfeiture  of  Vessels.  —  Congress  has  the  power  not  only  to 
seize  and  forfeit,  if  necessary,  vessels,  and  to  punish  the  persons  controlling 
and  navigating  them,  for  breaches  of  regulations,  but  also  to  impose  upon  them 
such  restraints  as  are  necessary  to  prevent  them  from  violating  its  laws.  Such 
a  power  has  been  always  deemed  essential  to  the  protection  of  the  customs  and 
the  full  execution  of  the  revenue  laws. 

Baker  v.  Wise,  (1861)   16  Gratt.  (Va.)  139. 


7.  Requiring  Witness  to  Testify  Before  Senate  as  to  Business  Transaction.  — 

A  party  is  not  subjected  to  an  unreasonable  search  by  reason  of  being  required, 
in  an  investigation  conducted  by  the  Senate,  to  appear  as  a  witness  and  answer 
the  question  whether  the  firm  of  which  the  witness  was  a  member  had  bought 
or  sold  certain  stocks  during  a  certain  month  for  or  in  the  interest,  directly 
or  indirectly,  of  any  United  States  senator. 

In  re  Chapman,  (1897)  166  U.  R.  669.  See  Chapman  r.  U.  S.,  (1896)  8  App.  Cas,  (D.  C.) 
302;  Chapman  v,  U.  S.,  (1895)  5  App.  Cas.  (D.  C.)   122. 

8.  TTse  of  Papers  Illegally  Obtained  as  Evidence.  —  The  admission  of  testi- 
mony illegally  obtained  does  not  constitute  a  violation  of  the  constitutional 
guaranty  of  privilege  from  unlawful  search  or  seizure. 

Adams  1?.  New  York,  (1904)  192  U.  S.  597,  If  an  indmdual  by  an  iUegal  search  or 
wherein  the  court  said :  "  The  security  in-  seizure  obtains  possession  of  an  article  or 
tended  to  be  guaranteed  by  the  fourth  amend-  document,  the  state  may  nevertheless  make 
ment  against  wrongful  search  and  seizures  is  use  of  the  same  as  evidence  against  the  person 
designed  to  prevent  violations  of  private  from  whom  they  were  wrongfully  obtained  to 
security  in  person  and  property  and  unlawful  convict  him  of  a  crime;  and  the  inhibition 
invasion  of  the  sanctity  of  the  home  of  the  found  in  article  4  of  the  amendments  to  the 
citizen  by  officers  of  the  law,  acting  under  Federal  Constitution,  arid  in  many  state  con- 
legislative  or  judicial  sanction^  and  to  give  stitutions,  against  unreasonable  searches  and 
remedy  against  such  usurpations  when  at-  seizures  is  a  limitation  upon  the  power  of  the 
tempted.  But  the  English  and  nearly  all  of  state  to  make  such  searches  and  seizures  for 
the  American  cases  have  declined  to  extend  its  own  benefit  and  has  no  reference  to  un- 
this  doctrine  to  the  extent  of  excluding  testi-  authorized  acts  of  individuals.  Bacon  r.  CJ. 
mony  which  hafl  been  obtained  by  such  means,  S.,  (C.  C.  A.  1899)  97  Fed.  Rep.  40. 
if  it  is  otherwise  competent,"  Affirming  Peo- 
ple V,  Adams,  (1903)  176  N.  Y.  351. 
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VIL  ABBB8T  l8  ExoLUSiTELT  A  JUDICIAL  PBOCSSSive.  —  Arrest  for  trial  is  a 
proceeding  belonging  to  the  judiciary,  not  to  the  executive,  branch  of  the 
government^  and  the  warrant  of  arrest  must  be  founded  on  an  information  on 
oath.  The  President  has  no  power  to  cause  an  arrest  to  be  made  except  upon 
probable  cause,  supported  by  oath  or  affirmation. 

Power  to  Cause  An  Arrest,   (1818)    1  Op.  the  war  department,  entitled  "Persons  dis- 

Atty.-Gen.    229.      See    also    In    re    Metzger,  couraging  enlistments  to  be  arrested/*   was 

(1847)  5  N.  Y.  Leg.  Obs.  83,  17  Fed.  Cas.  No.  held  to  be  in  direct  violation  of  this  clause. 

9,511.  Ex  p.  Field,  (1862)  5  Blatchf.  (U.  S.)  63,  9 

An  arrest  and  detention  under  «n  order  of      ^^'  ^^'  ^^'  *'^®^- 


ym.  ''  Vpov  Pbobable  Caitse,  Sitppobtsd  bt  Oath  ob  Affibmatioh  "  — 
1.  Hecenity  of  Showing  Probable  Cause.  —  A  warrant  of  commitment  by  justices 
of  the  peace  must  state  a  good  cause  certain,  supported  by  oath. 

It  can  be  made  only  upon  probable  cause,  and 
when  authorized  the  evidence  of  its  reason- 
ableness is  to  be  furnished  hj  oath  or  affirma- 
tion. Extradition  Under  Treaty  of  Washing- 
ton, (1843)  4  Op.  AUy.-Gen.  213. 


Ea  p,  Burford,  (1806)  3  Cranch  (U.  S.) 
448.  See  also  In  re  Gourdin,  (1891)  45  Fed. 
Rep.  842;  Proof  Necessary  to  An  Arrest, 
(1829)  2  Op.  Atty.-Qen.  266. 

An  arrest  by  virtue  of  a  warrant  issued  by 
a  commissioner  of  the  United  States  upon  a 
complaint  duly  made  to  him  under  oath  show- 
ing probable  cause,  gives  no  ground  to  claim 
that  the  guarantees  of  persona]  liberty  se- 
cured by  Uiis  amendment  have  been  violated. 
U.  S.  V,  Maxwell,  (1876)  3  Dill.  (U.  S.)  275, 
26  Fed.  Gas.  No.  15,750. 

The  protection  guaranteed  is  not  against  all 
seizures;  it  is  against  unreasonable  seizures. 


"  UnlawfttUy."  —  A  warrant  charging  that 
the  person  named  had  "  unlawfully  "  used  a 
"  ceAificate  of  citizenship  of  the  Superior 
Omrt  in  the  city  of  New  York,  showing  him 
to  be  admitted  to  be  a  citizen,"  for  the  pur- 
pose of  registering  himself  as  a  voter,  know- 
ing that  such  certificate  was  **  unlawfully 
issued  or  made/'  does  not  set  forth  probable 
cause.  Matter  of  Coleman,  (1879)  15 
Blatdif.  (U.  S.)  406,  6  Fed.  Gas.  No.  2,980. 


Sting  a  Impleloai  Pcnoa.  —  An  Act  of  Congress,  legislating  for  the  District  of 
Columbia,  providing  "  that  all  vagrants,  all  idle  and  disorderly  persons,  per- 
sons of  evil  life  or  evil  fame,  persons  who  have  no  visible  means  of  support, 
persons  repeatedly  drunk  in  or  about  any  of  the  streets,  alleys,  roads,  highways, 
or  other  public  places  within  the  District  of  Columbia,  persons  repeatedly 
loitering  in  or  around  tippling  houses,  all  suspicious  persons,  all  public  prosti- 
tutes, and  all  persons  who  lead  a  lewd  or  lascivious  life,  shall,  upon  con- 
viction thereof,  be  fined  not  to  exceed  forty  dollars,  or  shall  be  required  to 
enter  into  security  for  their  good  behavior  for  a  period  of  six  months,''  is 
nugatory  and  without  effect  as  to  the  provision  declaring  that  "  all  suspicious 
persons  "  could  be  arrested  and  prosecuted  as  criminals.  A  suspicious  character 
does  not  constitute  crime,  nor  does  it  justify  the  government  in  treating  the 
party  having  such  reputation  as  a  criminal,  without  connecting  him  with  some 
criminal  act  or  conduct 

Stoutenburgh  v,  Frazier,  (1900)  16  App.  Cas.  (D.  C.)  233. 

S.  Afldavit  Knst  Be  Hade  upon  Knowledge  of  Affiant  — ^  An  affidavit  '^  as  he 
verily  believes,"  does  not  furnish  such  a  probable  cause  and  is  not  supported 
by  such  an  oath  as  is  required  by  this  amendment  The  "  probable  cause  sup- 
ported by  oath  or  affirmation,"  prescribed  by  the  fundamental  law,  is  the  oath 
or  affidavit  of  those  persons  who,  of  their  own  knowledge,  depose  to  the  facta 

which  constitute  the  offense.    Section  1014  of  the  Eevised  Statutes  authorizes 
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the  usages  of  the  state  to  be  followed  as  to  the  process  against  offenders.  But 
this,  if  it  refers  to  anything  more  than  the  form  of  the  warrant,  could  not 
include  any  usage  which  is  expressly  prohibited  by  the  Constitution  of  the 
United  States. 


U.  S.  i\  Tureaud,  (1884)  20  Fed.  Rep.  622. 

Affidavit  by  officer  upon  inf ormation.  —  An 
affidavit  made  by  an  officer  who,  upon  the  re- 
lation of  others  whose  names  are  not  disclosed, 
swears  that,  upon  information,  he  has  reason 
to  believe,  and  does  believe,  the  person 
charged  has  committed  the  offense  charged, 
does  not  meet  the  requirement  of  the  Consti- 
tution. Matter  of  Rule  of  Ct.,  ( 1877 )  3  Woods 
(Li.  S.)  502,  20  Fed.  Cas.  No.  12,126.  in 
which  case  the  court  said:  It  is  plain  from 
this  fundamental  enunciation,  as  well  as  from 
the  books  of  authority  on  criminal  matters  in 
the  common  law,  that  the  probable  cause  re- 
ferred to,  and  which  must  be  supported  by 
oath  or  affirmation,  must  be  submitted  to  the 
committing  magistrate  himself,  and  not 
merely  to  an  official  accuser,  so  that  he,  the 
magistrate,  may  exercise  his  own  judgment  on 
the  sufficiency  of  the  ground  shown  for  believ- 
ing the  accused  person  guilty;  and  this 
ground  must  amount  to  a  probable  cause  of 
belief  or  suspicion  of  the  party^s  guilt.  In 
other  words,  the  magistrate  ought  to  have  be- 
fore him  the  oath  of  the  real  accuser,  pre- 
sented either  in  the  form  of  an  affidavit,  or 
taken  down  by  himself  by  personal  examina- 
tion, exhibiting  the  facts  on  which  the  charge 
is  based  and  on  which  the  belief  or  suspicion 
of  guilt  is  founded." 


When  a  motion  is  made  to  quash  an  indict- 
ment upon  the  ground  that  the  information 
upon  which  the  government  seeks  to  hold  the 
defendant  to  answer  and  trial  was  filed  by 
the  district  attorney  without  oath  or  proof  of 
probable  cause,  and  without  application  to  or 
leave  of  the  court,  if  it  appears  that  the  ap- 
plication for  the  warrant  had.  been  supported 
on  oath  or  affirmation,  the  court  oould  not 
inquire  whether  the  showing  was  sufficient  to 
justify  the  issuance  of  the  warrant,  but  when 
it  is  alleged  that  there  was  no  showing  sup- 
ported by  oath  or  affirmation,  and  the  ille- 
gality of  the  warrant  is  made  the  basis  for 
arresting  the  further  proceedings  in  the  cause, 
it  is  the  duty  of  the  court  to  inquire  whether 
the  fact  is  as  asserted.  If  it  appears  that  the 
proceedings  anterior  to  the  issuance  of  the 
warrant  lay  no  foundation  for  the  arrest,  all 
proceedings  based  upon  such  unlawful  arrest 
must  fail.  U.  S.  v.  Shepard,  (1870)  1  Abb. 
(U.  8.)  431,  27  Fed.  Cas.  No.  16,273. 

An  information  filed  by  a  district  attorney, 
ex  officio,  will  authorize  the  issuance  of  a  war- 
rant both  at  common  law  and  under  the  Con- 
stitution. An  information  filed  by  a  district 
attorney  and  supported  by  an  affidavit  made 
by  himself,  stating  the  facts  to  be  true  accord- 
ing to  his  information  and  belief,  is  sufficient. 
Territory  v.  Cutinola,   (1887)  4  N.  Mex.  160. 


IX.  TAXiire  Awat  Rioet  of  Actiov  fob  Yiolatiov  of  Bi0ET&  —  Section 
4  of  the  Act  of  Congress  of  March  3,  1863,  providing  "  that  any  order  of 
the  President,  or  under  his  authority,  made  at  any  time  during  the  existence  of 
the  present  rebellion,  shall  be  a  defense  in  all  courts  to  any  action  or  prosecu- 
tion, civil  or  criminal,  pending  or  to  be  commenced,  for  any  search,  seizure, 
arrest,  or  imprisonment,  made,  done,  or  committed,  or  acts  omitted  to  be  done, 
under  and  by  virtue  of  such  order,  or  under  color  of  any  law  of  Congress,  and 
such  defense  may  be  made  by  special  plea,  or  under  the  general  issue,"  violates 
the  provision  securing  the  people  against  unreasonable  searches  and  seizures. 

Griffin  r.  Wilcox,  (1863)  21  Ind.  372. 
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*'  Ho  person  shall  be  held  to  answer  for  a  capital^  or  otherwise  inf amons  erime, 
unless  on  a  presentment  or  indiotment  of  a  grand  jnry,  except  in  oases  arising 
in  the  land  or  naval  forces,  or  in  the  miUtia,  when  in  actual  service  in  time  of 
war  or  public  danger." 

I.  Not  a  Limitation  on  the  States,  256. 

II.  Congress  Without  Power  to  Limit  the  Constitutional  Right, 

257. 

III.  Offenses  Against  Foreign  Governments,  257. 

IV.  Application  to  Aliens,  257. 

1.  In  General^  257. 

2.  Deportation  of  Aliens y  257. 

V.  Application  to  Consular  Criminal  Courts,  258. 
VI.  Application  to  Local  Legislation  of  Indian  Nations,  258. 
VII.  Application  to  Annexed  TERRiTOkv,  258. 
VIII.  What  Constitutes  an  Infamous  Crime,  258. 
IX.  Indictment  Before  Removal  under  Section  1014,  R.  S.,  261. 

X.  Change  in  Indictment,  261. 
XI.  Courts-martial,  262. 

1.  In  General^  262. 

2.  "  Cases  Arising  in  the  Land  or  Naval  Forces^'  262. 

3.  "  When  in  Actual  Service  in  Time  of  War  or  Public  Danger^*'  262. 

XI I.  Waiver  of  Constitutional  Right,  263. 


I  Not  a  Limitation  ov  the  STATSa  —  This  amendment  is  a  limitation  on 
the  power  of  Congress. 

(U.  S.)  410,  434;  Barron  v.  Baltimore, 
(1833)  7  Pet.  (U.  S.)  243,  247;  Livingston  t7. 
Moore,  (1833)  7  Pet.  (U.  S.)  551;  St.  Louis, 
etc.,  R.  Ca  v,  Davis,  (1904)  132  Fed.  Rep. 
629;  Williamg  v.  Hert,  (1901)  110  Fed.  Rep. 
168;  Clark  v,  Russell,  (C.  C.  A.  1899)  97 
Fed.  Rep.  902;  In  re  Boggs,  (1891)  45  Fed. 
Rep.  475;  Ex  p.  Ulrich,  (1890)  42  Fed.  Rep. 
589;  Kansas  v.  Bradley,  (1885)  26  Fed.  Rep. 
289.;  Santa  Clara  Ck>unty  v.  Southern  Pac.  R. 
Co.,  (1883)  18  Fed.  Rep.  389,  affirmed  on 
other  grounds  (1886)  118  U.  S.  394;  Clark 
V.  Dick,  (1870)  1  Dill.  (U.  S.)  8,  6  Fed.  Cas. 
No.  2,818;  Griffing  v,  Gibb,  (1857)  McAll. 
(U.  S.)  212,  11  Fed.  Cas.  No.  5,819;  U.  S.  v. 
Hall,  (1871)  3  Chicago  Leg.  N.  260,  26  Fed. 
CfiUB.  No.  15,282;  U.  S.  v.  Keen,  (1839)  1  Mc- 
Lean (U.  S.)  429,  26  Fed.  Cas.  No.  15,510; 
U.  S.  r.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28, 
27  Fed.  Cas.  No.  16,161. 

Connectiout.  —  Ck>lt  V.  Eves,  (1837)  12 
Conn.  251. 

Illinois.  ^K^th  v.  Henkleman,  (1898)  173 
111.  143. 

Indiana.  —  State  v.  Comer,  (1902)  157  Ind. 
613;  Griffin  v,  Wilcox,  (1863)  21  Ind. 
384. 


McFaddin  v.  Evans- Snider-Buel  Co.,  (1902) 
185  U.  S.  509. 

That  this  amendment  is  not  a  limitation 
on  the  powers  of  the  states,  see  also  the  fol- 
lowing cases: 

Lfnited  States.  —  Ohio  v.  Dollison,  (1904) 
194  U.  S.  447;  Capital  City  Dairy  Co.  V, 
Ohio,  (1902)  183  U.  S.  245;  Bolln  V.  Ne- 
raska,  (1900)  176  U.  S.  87,  affirming  (1897) 
•>1  Neb.  581;  Brown  t?.  New  Jersey,  (1899) 
•75  U.  S.  174;  Talton  v.  Mayes,  (1896)  163 
r.  S.  382;  Brown  t?.  Walker,  (1896)  16111. 
S.  606,  affirming  (1895)  70  Fed.  Rep.  46; 
Monongahela  Nav.  Co.  v.  U.  S.,  (1893)  148 
r.  S.  324;  Thorington  v.  Montgomery,  (1893) 
147  U.  S.  492;  Hallinger  1?.  Davis,  (1892)  146 
i:.  S.  319;  McElvaine  t7.  Brush,  (1891)  142 
I'.  S.  158;  Eilenbecker  v,  Plymouth  County, 
(1890)  134  tr.  S.  34;  Matter  of  Sawyer, 
(1887)  124  U.  S.  219;  Spies  v.  Illinois, 
(1887)  123  U.  S.  131,  166;  Kelly  v,  Pitts- 
burgh, (1881)  104  U.  S.  79;  Edwards  v, 
Klliott,  (1874)  21  Wall.  (U.  S.)  662,  567; 
Twitchell  v,  Pennsylvania.  (1868)  7  Wall. 
(U.  S.)  324;  Withers  v,  Buckley,  (1857)  20 
How.  (U.  S.)  90;  Fox  r.  Ohio,  (1847)  6  How. 
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Kentucky.  —  Jane  v.  Com.,  (1860)  3  Met. 
(Ky.)  18. 

LouUiama.  —  State  t?.  Anderson,  (1878)  30 
La.  Ann.  659;  State  r.  Garro,  (1874)  26  La. 
Ann.  377;  State  v.  Jackson,  (1869)  21  La. 
Ann.  574. 

'New  York,  —  Murphy  v.  People,  (1824)  2 
Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 
2  CJow.  (N.  Y.)  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  (N.  Y.)  86,  100. 

OWo.  —  Prescott  v.  State,  (1869)  19  Ohio 
St  187. 

Rhode  /«tofM2.  —  State  t;.  Paul,  (1868)  5 
R.  I.  186,  196;  In  re  Fitzpatrick,  (1888)  16 
R.  L  60;  States.  Keeran,  (1868)  6  R.  I.  497. 

South  Carolina.  —  State  v,  Atkinson, 
(1893)  40  S.  Car.  370;  State  v,  Shirer, 
(1883)  20  S.  Car.  404. 


ream.  —  Pitner  v.  State,  (1887)  23  Tex. 
App.  376. 

Utah.  —  Kimball  v.  Grantsville  City, 
(1899)  19  Utah  373. 

V>rmon^  —  State  v.  Keyes,  (1836)  8  Vt. 
63. 

Washington.  —  State  v.  Nordstrom,  ( 1893) 
7  Wash.  508. 

While  many  states,  in  the  exercise  of  their 
undoubted  sovereignty,  have  provided  for 
trials  of  criminal  ofTenses  upon  information 
filed  by  the  prosecuting  officer  and  without 
any  previous  inquiry  or  action  by  a  grand 
jury,  the  National  Constitution,  in  its  solici- 
tation for  the  protection  of  tMfe  individual,  re- 
quires an  indictment  as  a  prerequisite  to  a 
trial.  Beavers  v.  Henkel,  (1904)  194  U.  S. 
84. 


n  COV0BB88  Without  Poweb  to  Limit  the  Constittttional  Right.  —  The 

purpose  of  the  amendment  was  to  limit  the  powers  of  the  legislature  as  well 
as  of  the  prosecuting  officers  of  the  TJmted  States,  and  no  declaration  of 
Congress  that  a  crime  is  infamous  is  needed  to  secure,  or  competent  to  defeat^ 
the  constitutional  safeguard. 

Ex  p.  WUson,  (1885)   114  U.  S.  426. 

in  0FFEH8E8  AOAllTST  FoEElOlT  OovEENMElTTS.  —  This  clause  was  not  de- 
signed to  embrace  any  other  than  offenses  against  the  United  States.  It  does 
not  include  an  offense  against  a  foreign  government  for  which  extradition 
proceedings  are  pending. 

Extradiction  under  Treaty  of  Washington,   (1843)  4  Op.  Atty.-Gen.  213. 


IV.  Applioatioh  to  Aliehs— 1.  In  General.  —  Aliens  cannot  be  held  to 
answer  for  a  capital  or  other  infamous  crime  unless  on  a  presentment  or 
indictment  of  a  grand  jury,  nor  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law. 


Wong  Wing  v.  U.  S.,  (1896)  163  U.  S.  238. 
See  also  Li  Sing  v.  U.  S.,  (1901)  180  U.  S. 
495. 

The  provisions  of  the  Federal  Constitution 
apply  not  only  to  citizens  of  the  United  States 
and  to  aliens  permissively  therein,  but  can  be 
invoked  by  an  alien  who  came  and  remained 
in  th«  country  in  violation  of  the  express  law 
thereof.      An    alien    who    comes    into    this 


country  against  the  consent  of  the  govern- 
ment, and  even  contrary  to  the  law  expressly 
excluding  him,  docs  not  theroby  become  an 
enemy ;  so  long  as  he  remains  within  our  bor- 
ders, and  so  long  as  our  government  remains 
on  terms  of  peace  and  amity  with  the 
country  of  which  he  is  a  subject,  he  must  be 
regarded  as  a  friendly  alien.  U.  S.  v.  Wong 
Dep  Ken,  (1893)   57  Fed.  Rep.  211. 


S.  Deportation  of  Aliens. — ^The  constitutional,  statutory,  and  common-law  pro- 
visions and  rules  in  respect  to  criminal  prosecutions  have  no  application  to  the 
mere  expulsion  or  deportation  of  such  Chinese  persons  as  came  here  contrary 
to  and  in  violation  of  the  laws  of  the  United  States. 


U.  8.  V.  Wong  Dep  Kem,  (1893)  57  Fed. 
Rep.  207,  holding  that  so  much  of  section  4 
of  the  Act  of  Maj  5,  1892,  known  as  the 
"  Geary  Act,"  providing  for  the  imprisonment 
at  hard  labor  for  a  period  not  exceexUng  one 
year  of   any  Chinese   person,    or   person   of 
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Chinese  descent,  convicted  and  adjudged  by 
the  commissioner  to  be  not  lawfully  entitled 
to  be  or  remnin  in  the  United  States,  is 
clcarlv  in  conflict  with  this  clause.  See  also 
In  re  Ah  Yuk,  (1893)   53  Fed.  Rep.  781. 
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V.  Application  to  Cohbulab  Cbimihal  Coubtb.  —  Statutes  giTiiig  eonsula 
criminal  jurisdiction  are  not  invalid  for  not  preserving  to  an  accused  person 
the  right  to  be  tried  only  after  presentment  or  indictment  by  a  grand  jury. 

In  re  Ross,  (1890)  44  Fed.  Rep.  185,  affirmed  (1891)  140  U.  S.  459. 

VI.  Application  to  Local  Lsoiblation  of  Indian  Nations.  —  This  amend- 
ment does  not  apply  to  the  local  legislation  of  the  Cherokee  nation,  so  as  to  re- 
quire all  prosecutions  for  offenses  committed  against  the  laws  of  that  nation  to  be 
initiated  by  a  grand  jury  organized  in  accordance  with  the  provisions  of  that 
amendment  >The  powers  of  local  government  exercised  by  the  Cherokee  nation 
are  not  federal  powers  created  by,  and  springing  from,  the  Constitution  of  the 
United  States,  but  are  local  powers  not  created  by  the  Constitution,  although 
subject  to  its  general  provisions  and  the  paramount  authority  of  Congress. 

Talton  V.  Mayes,  (1896)  163  U.  S.  382. 

An  Indian  treaty  provided  that  heads  of 
families  of  the  tribes  affected  by  the  treaty 
might  select,  within  the  reaervation,  a  tract 
of  land  not  exceeding  three  hundred  and 
twenty  acres  in  extent,  which  should  there- 
after cease  to  be  held  in  common,  and  should 
be  for  the  exclusive  possession  of  the  Indian 
making  the  selection,  so  long  as  he  or  his 
family  might  continue  to  cultivate  the  land, 
in  \vhich  there  is  an  article  that  "  no  treaty 
for  the  cession  of  any  portion  or  part  of  the 
reservation  herein  described,  which  may  be 
held  in  common,  shall  be  of  any  validity  or 


foroe  as  against  the  said  Indians,  unless  ex- 
ecuted and  signed  by  at  least  three-fourths  of 
all  the  adult  male  Indians  occupying  the 
same,  and  no  cession  by  the  tribe  shall  be 
understood  or  construed  in  such  manner  as  to 
deprive,  without  his  consent,  any  individual 
member  of  the  tribe  of  his  rights  to  any  tract 
of  land  selected  by  him  as  provided  in  article 
III.  (VI.)  of  this  treaty."  It  was  held  that 
this  provision  did  not  have  the  effect  of  bring- 
ing the  interest  of  the  tribes  within  the  pro- 
tection of  the  Fifth  Amendment  and  under  the 
control  of  the  judicial  branch  of  the  govern- 
ment. Lone  Wolf  v.  Hitohoock,  (1903)  187 
U.  S.  563. 


Vn.  APPLICATION  TO  AVHEZED  TXBBITOBT.  —  The  provision  in  the  resolu- 
tion annexing  the  Hawaiian  Islands,  that  the  municipal  legislation,  not  "  con- 
trary to  the  Constitution  of  the  United  States  "  should  remain  in  foroe,  was 
not  intended  to  abolish  at  once  the  criminal  procedure  theretofore  in  force  upon 
the  islands,  and  to  substitute  immediately  and  without  new  legislation  the  com- 
mon-law proceedings  by  grand  and  petit  jury,  and  there  may  be  a  conviction  for 
manslaughter  on  an  indictment  not  found  by  a  grand  jury. 

Hawaii  v.  Mankichi,  (1003)  190  U.  S.  211. 

Vm.  What  Covbtituteb  av  Ivfakoub  Cbike.  —A  crime  which  is  punishable 
by  imprisonment  in  the  state  prison  or  penitentiary  is  an  infamous  crime, 
whether  the  accused  is  or  is  not  sentenced  or  put  to  hard  labor;  and,  in 
determining  whether  the  crime  is  infamous,  the  question  is,  whether  it  is  one 
for  which  the  statute  authorizes  the  court  to  award  an  infamous  punishment, 
and  not  whether  the  punishment  ultimately  awarded  is  an  infamous  one. 

crimes  subject  to  any  infamous  punishment, 
even  if  they  should  be  held  to  include  also 
crimes  infamous  in  their  nature,  indepen- 
dently of  the  punishment  afl^ed  to  them. 
Ex  p.  Wilson.  (1885)   114  U.  S.  423. 

The  test  is  whether  the  crime  is  one  for 
which  the  statutes  authorize  the  court  to 
a^vard  an  infamous  punishment,  not  whether 
the  punishment  ultimately  awarded  is  an  in- 
famous one ;  when  the  accused  is  in  dangn*  of 
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In  re  Claasen,  (1891)  140  U.  S.  205.  See 
U.  S.  V.  Wynn,  (1882)  9  Fed.  Rep.  894;  U. 
S.  V.  Block,  (1877)  4  Sawy.  (U.  S.)  211,  24 
Fed.  Cas.  No.  14,609;  U.  S.  v.  Maxwell, 
(1875)  3  Dill.  (U.  S.)  275,  26  Fed.  Cas.  No. 
15,750. 

The  leading  word  **  capital,*'  describing  the 
crime  by  its  puniahment  only,  the  associated 
words  "  or  othenvise  infamous  crime  "  must, 
by  an  elementary  rule  of  construction,  include 
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bein^  subjected  to  an  infamous  punishment  if 
convicted,  he  has  the  right  to  insist  that 
he  shall  not  be  put  upon  his  trial,  except  on 
the  accusation  of  a  grand  jury.  The  Con- 
stitution protecting  every  one  from  beiug 
prosecuted  in  a  court  of  the  United  States, 
without  the  intervention  of  a  grand  jury,  for 
any  crime  which  is  subject  by  law  to  an  in- 
famous punishment,  no  declaration  of  Con- 
gress is  needed  to  secure,  or  competent  to 
defeat,  the  constitutional  safeguard.  Mackin 
V.  U.  S.,  (1886)  117  U.  S.  351.  See  also  Ex 
p.  McClusky,  (1889)  40  Fed.  Rep.  74. 

An  offense  for  the  commission  of  which  the 
court  can  order  the  accused  to  be  imprisoned 
in  the  penitentiary,  is  an  infamous  crime 
within  the  meaning  of  this  amendment. 
Parkinson  r.  U.  S.,  (1887)   121  U.  S.  281. 

Imprisonment  in  penitentiary.  —  A  prose- 
cution which  results  in  a  sentence  to  im- 
prisonment in  a  state  penitentiary,  is  one  for 
an  infamous  crime  within  the  meaning  of  this 
provision.  Ex  p.  Bain,  (1887)  121  U.  S.  13. 
See  also  U.  S.  t?.  Brady,  (D.  C.  1881)  3  Crim. 
L.  Mag.  69. 

A  crime  punishable  by  imprisonment  for  a 
term  of  years  at  hard  labor  is  an  infamous 
crime  within  the  meaning  of  this  amendment. 
Ex  p.  Wilson,  (1885)  114  U.  S.  420,  wherein 
the  court  said :  "  By  the  law  of  England,  in- 
formations by  the  attorney -general,  without 
the  intervention  of  a  grand  jury,  were  not 
allowed  for  capital  crimes,  nor  for  any  felony 
by  which  was  understood  any  offense  which  at 
common  law  occasioned  a  total  forfeiture  of 
the  offender's  lands,  or  goods,  or  both.  4  Bl. 
Com.  94,  95,  310.  The  question  whether  the 
prosecution  must  be  by  indictment,  or  might 
be  by  information,  thus  depended  upon  the 
consequences  to  the  convict  himself.  Tne  Fifth 
Amendment,  declaring  in  what  cases  a  grand 
jury  should  be  necessary,  and  in  effect  affirm- 
ing the  rule  of  the  common  law  upon  the  same 
subject,  substituting  only,  for  capital  crimes 
or  felonies,  *  a  capital  or  othen^use  infamous 
crime,'  manifestly  had  in  view  that  rule  of 
the  common  law,  rather  than  the  rule  on  the 
very  different  question  of  the  competency  of 
witoesses,"  and  "within  the  last  fifteen 
years,  prosecutions  by  information  have 
greatly  increased,  and  the  general  current  of 
opinion  in  the  Circuit  and  District  Courts  has 
been  towards  sustaining  them  for  any  crime, 
a  conviction  of  which  would  not  at  common 
law  have  disqualified  the  convict  to  be  a  wit- 
ness. U.  S.  V.  Shepard,  (1870)  1  Abb.  U.  S. 
431;  U.  S.  V.  Maxwell,  (1875)  3  Dill.  (U.  S.) 
275;  U.  S.  V.  Block,  (1877)  4  Sawy.  (U.  S.) 
211;  U.  S.  t?.  Miller,  (1878)  3  Hughes  (U. 
S.)    553;   U.  S.  v,  Baugh,    (1880)    4  Hughes 

(U.  S.)  601;  U.  S.  V.  Yates,  (1881)  6  Fed. 
Rep.  861;  U.  S.  v.  Field,   (1883)   21  Blatchf. 

(U.  S.)  330;  In  re  Wilson,  (1883)  18  Fed. 
Rep.  33.  But,  for  the  reasons  above  stated, 
having  regard  to  the  object  and  the  terms  of 
the  first  provision  of  the  Fifth  Amendment,  as 
well  as  to  the  history  of  its  proposal  and 
adoption,  and  to  the  early  understanding  and 
practice  under  it,  this  court  is  of  opinion  that 
the  competency  of  the  defendant,  if  convicted, 


to  be  a  witnesa  in  another  case  is  not  the 
true  test;  and  that  no  person  can  be  held  to 
answer,  without  presentment  or  indictment 
by  a  grand  jury,  for  any  crime  for  which  an 
infamous  punishment  may  be  imposed  by  the 
court.  The  question  is  whether  the  crime  is 
one  for  which  the  statutes  authorize  the  court 
to  award  an  infamous  punishment,  not 
whether  the  punishment  ultimately  awarded 
is  an  infamous  one.  When  the  accused  is  in 
danger  of  being  subjected  to  an  infamous 
punishment  if  convicted,  he  has  the  right  to 
insist  that  he  shall  not  be  put  upon  his  trial, 
except  on  the  accusation  of  a  grand  jury." 


A  punishment  prescribed  of  not  less  than 
five  nor  more  than  ten  years'  imprisonment, 
makes  the  offense  an  infamous  one.  U.  S.  V, 
Cadwallader,   (1893)   59  Fed.  Rep.  679. 

If  a  crime  charged  would,  upon  conviction, 
authorize  a  sentence  to  the  penitentiary,  and 
in  fact  subject  the  accused  to  a  term  of  hard 
labor,  it  is  infankous  and  cannot  be  prosecuted 
by  information.  U.  S.  v.  Tod,  (1885)  26 
Fed.  Rep.  815. 

A  prosecution  under  section  5506,  R.  S., 
which  denounces  as  the  punishment  of  the 
offense  charged  a  fine  of  not  less  than  five 
hundred  dollars,  or  imprisonment  for  not  less 
than  one  month  nor  more  than  one  year,  or 
both  fine  and  imprisonment,  must  be  by  in- 
dictment or  presentment  and  not  by  informa- 
tion, as,  under  the  authority  of  section  5646, 
R.  S.,  convicts  sentenced  to  imprisonment  for 
twelve  months  are  sent  to  penitentiaries  out- 
side the  state.  U.  S.  v.  Smith,  (1889)  40 
Fed.  Rep.  755. 

Section  6541,  R.  S.,  provides  that  "  in  every 
case  where  any  person  convicted  of  any  offense 
against  the  United  States  is  ^sentenced  *  *  * 
for  a  period  longer  than  one  year,  the  court 
by  which  the  sentence  is  passed  may  order 
the  same  to  be  executed  in  any  state  jail  or 
penitentiary  within  the  district  or  state  where 
such  court  is  held,  the  use  of  which  jail 
or  penitentiary  is  allowed  by  the  legisla- 
ture of  the  state  for  that  purpose."  A  case 
proeecuted  under  the  provisions  of  section 
5512,  R.  S.,  in  which  the  punishment  defined 
may  be  confinement  for  a  period  of  three 
years,  and  under  which,  if  convicted,  the  de- 
fendant may  be  confined  in  a  state  prison  or 
penitentiary  according  to  the  provisions  of 
section  5541,  R.  S.,  above  quoted,  cannot  be 
prosecuted  b^  information,  but  onlv  on  a  pre- 
sentment or  indictment  by  a  grand  jury.  U. 
S.  V.  Cobb,  (1890)  43  Fed.  Rep.  670. 

Prosecutions  for  violations  of  sections  2866, 
3242,  and  3244,  R.  S.,  the  offenses  under 
which  may  be  punished  by  imprisonment  for 
a  term  not  exceeding  two  years,  must  be  by 
indictments  and  presentments.  U.  S.  v, 
Johannesen,  (1888)  35  Fed.  Rep.  411. 

The  offense  defined  in  subdivision  6  of  sec- 
tion 5132,  R.  S.,  providing  that  "  every  person 
respecting  whom  proceedings  in  bankruptcy 
are  commenced,  ♦  ♦  ♦  who,  with  intent 
to  defraud,  wilfully  and  fraudulently  conceals 
from  his  assignee  or  omits  from  his  inventory 
any  property  or  effects  required  by  this  title 
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to  be  described  therein;     »     «     •     shall  be 

Eunishable  by  imprisonment,  with  or  without 
ard  labor,  fojr  not  more  than  three  years," 
may  be  prosecuted  by  information.  U.  S.  v. 
Block,  (1877)  4  Sawy.  (U.  S.)  211,  24  Fed. 
Cas..No.  14,609. 

With  or  without  hard  labor.  —  Imprison- 
ment in  a  state  prison  or  penitentiary,  with 
or  without  hard  labor,  is  an  infamous  punish- 
ment. U.  S.  r.  DeWalt,  (1888)  128  U.  S. 
393.  See  also  Mackin  v.  U.  S.,  (1886)  117 
U.  S.  350,  wherein  the  court  said:  "  Tlie 
Fifth  Amendment  had  in  view  the  rule  of  the 
common  law,  governing  the  mode  of  prosecut- 
ing those  accused  of  crime,  by  which  an  in- 
formation by  the  attorney-general,  without 
the  intervention  of  a  grand  jury,  was  not  al- 
lowed for  a  capital  crime,  nor  for  any  felony ; 
rather  than  the  rule  of  evidence,  by  which 
those  convicted  of  crimes  of  a  certain  charac- 
ter were  disqualified  to  testify  as  witnesses. 
In  other  words,  of  the  two  kinds  of  infamy 
known  to  the  law  of  England  before  the 
Declaration  of  Independence,  the  constitu- 
tional amendment  looked  to  the  one  founded 
on  the  opinions  of  the  people  respecting  the 
mode  of  punishment,  rather  than  that  founded 
on  the  construction  of  law  respecting  the 
future  credibility  of  the  delinquent.  The  lead- 
ing word  *  capital '  describmg  the  crime  by 
its  punishment  only,  the  associated  words  *  or 
otherwise  infamous  crime*  must,  by  an  ele- 
mentary rule  ,of  construction,  be  held  to  in- 
clude any  crime  subject  to  an  infamous  pun- 
ishment, even  if  they  should  be  held  to 
include  also  crimes  infamous  in  their  nature, 
independently  of  the  punishment  affixed  to 
them.  Having  regard  to  the  object  and  the 
terms  of  the  amendment,  as  well  as  to  the 
history  of  its  proposal  and  adoption,  and  to 
the  early  understanding  and  practice  under  it, 
no  person  can  be  held  to  answer,  without 
presentment  or  indictment  by  a  grand  jury, 
for  any  crime  for  which  an  infamous  punish- 
ment may  la^\^ully  be  imposed  by  the  court." 

It  is  not  necessary,  to  make  a  punishment 
infamous,  that  the  law  shall  require  that  the 
party  should  in  terms  be  sentenced  to  hard 
labor.  If,  under  the  law,  he  may  be  sen- 
tenced to  a  state  prison  or  penitentiary, 
either  with  or  without  hard  labor,  his  punish- 
ment is  infamous.  The  punishment  is  no 
less  infamous  when  the  convict  may,  under 
the  law,  be  put  to  hard  labor  in  the  prison, 
although  not  in  terms  sentenced  to  it,  than 
when  the  sentence,  in  obedience  to  the  law, 
sets  it  out.  The  punishment  is  equally  in- 
famous in  both  cases.  When  the  accused  is 
in  danrror  of  being  subjected  to  an  infamous 
punishment,  if  convicte<l,  the  crime  of  which 
he  is  accused  is  an  infamous  crime.  Ex  p. 
McClusky,   (1889)  40  Fed.  Rep.  73. 

Larceny.  —  The  crime  of  larceny  is  one  for 
which,  upon  finding  of  guilty,  the  court  is  au- 
thorized to  assess  an  infamous  punishment, 
and  therefore  can  be  prosecuted  only  bv  in- 
dictment. U.  S.  r.  Fuller,  (1880)  3'X.  *Mex. 
367. 

Stealing  mail.  —  An  offense  under  section 
5469.  R.  S.,  providing  that  "any  person  who 


shall  steal  the  mail,  or  steal  or  take  from 
or  out  of  any  mail  or  post  office,  etc.,  any 
letter  or  packet;  any  person  who  shall  take 
the  mail,  or  any  letter  or  packet  therefrom, 
or  from  any  post  office,  etc.,  with  or  with- 
out the  consent  of  the  person  having  cus- 
tody thereof,  and  open,  embezzle,  or  destroy 
any  such  mail,  letter,  or  package  which 
shall  contain  any  note,  bond,  etc.;  •  ♦  ♦ 
any  person  who  shall  by  fraud  or  decep- 
tion obtain  from  any  person  having  custody 
thereof  any  such  mail,  letter,  etc.,  shall  al- 
though not  employed  in  the  postal  service 
be  punishable  by  imprisonment  at  hard  labor 
for  not  less  than  one  year  and  not  more 
than  five  years,"  may  be  prosecuted  by  in- 
formation. U.  S.  V.  Wynn,  (1882)  9  Fed. 
Rep.  886. 

Petty  larceny  and  the  receiving  of  stolen 
goods  amounting  to  less  than  thirty-five  dol- 
lars in  value,  are  made  by  the  Act  creating 
the  police  courts  offenses  which  are  punish- 
able only  by  imprisonment  in  a  jail  of  the 
District  of  Columbia  and  are  purely  non- 
infamous  offenses.  Matter  of  Fry,  (1884)  3 
Mackey  (D.  C.)  138. 

Embezzlement  may  be  tried  on  an  informa- 
tion filed  bv  the  district  attorney.  U.  S.  v. 
Reilley,  (1884)  20  Fed.  Rep.  46. 

The  charge  of  misapplying  the  funds  of  a 
national  bank  by  its  cashier  is  a  chaijge  of 
an  "  infamous  crime  "  which,  tinder  the  Con- 
stitution of  the  United  States,  must  be  in- 
stituted by  indictment  of  a  grand  jury,  and 
cannot  be  prosecuted  by  a  mere  information 
filed  by  the  district  attorney  with  the  assent 
of  the  court.  U.  S.  v.  Hade,  (1877)  26  Fed. 
Cas.  No.  15,274. 

Passing  cotmterfeited  government  obliga- 
tion. —  The  offense  of  passing  a  counterfeited 
obligation  of  the  United  States  was  held  not 
to  be  an  infamous  crime  within  the  meaning 
of  the  Constitution,  the  court  saying:  "It 
has  been  repeatedly  held  that  the  fact  that  an 
offense  may  or  must  be  punishable  by  im- 
prisonment in  a  penitentiaiy  does  not  make 
it  in  law  infamous."  In  re  Wilson,  (1883)  18 
Fed.  Rep.  34.  See  also  U.  S.  t?.  Field,  (1883) 
16  Fed.  Rep.  778,  and  U.  S.  v.  Yates,  (1881) 
6  Fed.  Rep.  861,  as  to  passing  counterfeit 
money.  And  see  U.  S.  v.  Petit,  (1882)  11 
Fed.  Rep.  68. 

A  conspiracy  to  make  cotmterfeit  coin  is 
not  an  infamous  crime.  U.  S.  v.  Burgess, 
(1882)  9  Fed.  Rep.  896. 

Keeping  liquors  with  intent  to  sell.  —  A 
criminal  proceeding  commenced  before  a  jus- 
tice of  the  peace,  charging  that  intoxicating 
liquors  were  kept  with  intent  to  sell  the  same 
in  violation  of  a  statute,  is  not  one  of  a 
"  capital  or  otherwise  infamouS  crime,"  which, 
by  the  Constitution  of  the  United  States, 
must  be  tried  under  indictment  or  present- 
ment.   State  V.  Bryan,  (1856)  4  Iowa  349. 


Application  to  misdemeanors.  —  Congress 
by  proposing,  and  the  states  by  ratifying,  that 
amendment  left  all  offenses  not  capital  or  in- 
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famous  to  be  prosecuted  by  information  or  by 
indictment,  as  the  circumstances  of  each  case 
should  seem  to  require,  and  as  the  common 
law  would  sanction.  Indeed,  this  constitu- 
tional provision  produced  no  change  in  the 
practice  or  law,  except,  perhaps,  as  regards  a 
class  of  misdemeanors  regarded  as  infamous 
crimes,  and  which  might,  before  the  amend- 
ment, be  prosecuted  by  information.  The 
amendment,  however,  fixed  the  matter,  be- 
yond the  power  of  Congress  or  the  courts  to 
alter  the  course  of  proceeding  in  bringing 
forward  a  charge  of  crime,  in  the  class  of 
cases  embraced  by  the  provision.  U.^S.  r. 
Shepard,  (1870)  1  Abb.  (U.  S.)  431,  27  Fed. 
Cas.  No.  16,273. 

These  provisions,  as  to  the  mode  of  prose- 
cuting capital  and  other  infamous  offenses,, 
have  no  application  to  a  misdemeanor.  U.  S. 
r.  Maxwell,  (1876)  3  Dill.  (U.  S.)  276,  20 
Fed.  Cas.  No.  15,750.  See  also  U.  S.  v.  Wal- 
ler, (1871)  1  Sawy.  (U.  S.)  701,  28  Fed.  Cas. 
No.  16,634;  Green  v.  State,  (1903)  119  Ga. 
120. 


The  Act  of  July  13,  1866,  providing  that 
"  all  fines,  penalties,  and  forfeitures  which 
may  be  imposed  or  incurred  shall  and  may 
be  sued  for  and  recovered,  when  not  other- 
wise provided,  in  the  name  of  the  United 
States,  in  any  proper  form  of  action,  or  by 
any  appropriate  form  of  proceeding  before 
any  Circuit  or  District  Court,'  was  held  lo 
authorize  a  proceeding  by  information  charg- 
ing a  misdemeanor  under  the  revenue  laws, 
and  valid.  U.  S.  v.  Ebert,  (1874)  1  Cent.  L. 
J.  205,  25  Fed.  Cas.  No.  15,0 19. 

The  converse  of  this  amendment  holds 
good,  that  persons  may  be  held  to  answer  for 
crimes  other  than  such  as  are  capital  or  in- 
famous, upon  information  or  indictment,  ac- 
cording to  the  course  of  the  common  law. 
U.  S.  V.  Shepard,  (1870)  1  Abb.  (U.  S.)  431, 
27  Fed.  Cas.  No.  16,273. 

The  clause  leaves  all  offenses  open  to  prose- 
cution by  information,  except  those  which  are 
capital  or  infamous,  when  there  is  no  enact- 
ment of  Congress  preventing  a  resort  to  this 
mode  of  procedure.  U.  S.  t?.  Maxwell,  (1875) 
3  Dill.  (U.  S.)  275,  26  Fed.  Cas.  No.  16,760. 


COiangM  of  Publio  Opinion  from  Ono  Ago  to  Another  may  afPect  the  question  as  to  what 
punishments  shall  be  considered  as  infamous. 

Mackin  r.  U.  S.,  (1886)  117  U.  S.  361. 


IX.  IVDICTMEHT  BXFOBE  Bemoval  uhdeb  SECTION  1014,  £.  S.  —  On  a  petition 
for  removal  of  an  accused  from  one  district  to  another,  under  section  1014, 
R.  S.,  an  indictment  in  the  district  to  which  removal  is  sought  is  at  least  'prima 
facie  evidence  of  the  existence  of  probable  cause.  "  The  Constitution  does  not 
require  two  such  inquiries  and  adjudic5ations.  The  government^  having  once 
satisfied  the  provision  for  an  inquiry  and  obtained  an  adjudication  by  the 
proper  tribunal  of  the  existence  of  probable  cause,  ought  to  be  able  without 
further  litigation  concerning  that  fact  to  bring  the  party  charged  into  court 
for  trial." 

Beavers  v.  Henkel,  (1904)  194  U.  S.  84. 

X.  Chakoe  IK  Indictment. —  A  party  can  only  be  tried  upon  the  indictment 
as  found  by  the  grand  jury,  and  especially  upon  its  language  found  in  the 
charging  part  of  the  instrument.  A  change  in  the  indictment  deprives  the 
court  of  the  power  of  proceeding  to  try  the  accused.  There  is  nothing  before 
the  court  on  which  it  can  hear  evidence  or  pronounce  sentence. 

tern  of  criminal  jurisprudence.  They,  there- 
fore, must  be  understood  to  have  used  the 
language  which  they  did  in  declaring  that 
no  person  should  be  called  to  answer  for  any 
capital  or  otherwise  infamous  crime,  except 
upon  an  indictment  or  presentment  of  a 
grand  jury,  in  the  full  sense  of  its  necessity 
and  of  its  value.  We  are  of  the  opinion  that 
nn  indictment  found  by  a  grand  jury  was  in- 
dispensable to  the  power  of  the  court  to  try 
the  petitioner  for  the  crime  w^ith  which  he 
was  charged."  See  also  U.  S.  v.  Harmon, 
(1888)  34  Fed.  Rep.  872. 
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Ex  p.  Bain,  (1887)  121  U.  S.  12,  in  which 
case  the  court  said:  "In  the  c^Dnstruction  of 
the  language  of  the  Constitution  here  relied 
on,  as  indeed  in  all  other  instances  where 
construction  becomes  necessary,  we  are  to 
place  ourselves  as  nearly  as  possible  in  the 
condition  of  the  men  who  framed  that  instru- 
ment. Undoubtedly  the  framers  of  this  ar- 
ticle had  for  a  long  time  been  absorbed  in  con- 
sidering the  nrbitrary  encroacliments  of  the 
crown  on  the  liberty  of  the  subject,  and  were 
imbued  with  the  common-law  estimate  of  the 
value  of  the  grand  jury  as  part  of  its  sys- 


Grand  Inry.  CONSTITUTION.  Amendment  V. 

XL  COUBTS-MABTIAL — 1.  In  General. —  This  amendment,  instead  of  limit- 
ing the  jurisdiction  of  oourts-martial,  leaves  it  to  be  exercised  to  the  fullest 
extent,  under  such  "  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces  "  as  Congress  might,  under  the  power  given  to  it  by  the  Constitu- 
tion, see  fit  to  prescribe. 

Runkle  t?.  U.  S.,  (1884)  10  Ct  a.  411.     See  also  Ex  p.  Reed,  (1879)  100  U.  S.  21. 


2.  "Cases  Arising  in  the  Land  or  Naval  Forces.''  —  The  Fifth  Article  of 
Amendment  to  the  Constitution,  which  declares  that  "  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,"  expressly  excepts  "  cases  arising  in  the  land  or 
naval  forces,"  and  leaves  such  cases  subject  to  the  rules  for  the  government 
and  regulation  of  those  forces  which,  by  the  eighth  section  of  the  First  Article 
of  the  Constitution,  Congress  is  empowered  to  make. 

Kurtz  V,  Moffitt,  (1885)  115  U.  S.  500. 

OfBinMi  After  Biieharge  While  Undergoing  Imprisonment'  —  Section  12  of  the  Act  of 
March  3,  1873,  providing  "  that  aJl  prisoners  under  confinement  in  said  military 
prisons  undergoing  sentences  of  court-martial  shall  be  liable  to  trial  and  punish- 
ment by  courts-martial  under  the  rules  and  articles  of  war  for  offenses  com- 
mitted during  said  confinement,"  is  constitutional,  as  applied  to.  one  under 
confinement  in  a  military  prison,  who  at  the  time  of  the  sentence  was  also 
sentenced  to  be  dishonorably  discharged  from  the  military  service.  The 
discharge  was  no  doubt  operative  to  deprive  him  of  pay  and  allowances,  but 
so  long  as  he  was  held  in  custody  under  sentence  of  a  court-martial,  for  the  pur- 
pose of  enforcing  discipline  and  punishing  him  for  desertion,  he  remained  sub- 
ject to  military  law,  which  prevailed  in  the  prison  where  he  was  confined,  and 
subject  also  to  the  jurisdiction  of  a  court-martial  for  all  violations  of  such  law 
committed  while  he  was  so  held. 

In  re  Craig,  (1805)  70  Fed.  Rep.  060. 

Arrest  and  Proteontion  After  Conneetion  with  Sendee  Serered.  —  An  offense  committed 
while  in  actual  service,  though  an  arrest  and  commencement  of  the  prosecution 
are  not  made  before  the  connection  of  the  offender  with  the  service  is  legally 
severed  by  the  expiration  of  his  term  of  service,  or  by  resignation,  dismissal,  or 
other  discharge,  is  a  "  cas^  arising  in  the  naval  forces,"  and  Congress  has  power 
to  authorize  a  trial  after  the  connection  is  so  severed,  and  after  the  accused 
has  become  a  private  citizen. 

In  re  Bogart,  (1873)  2  Sawy.  (U.  S.)  396,  3  Fed.  Cas.  No.  1,596. 

3.  ''  When  in  Actual  Service  in  Time  of  War  or  Public  Danger."  —  The  words 
"  when  in  actual  service  in  time  of  war  or  public  danger  "  apply  to  the  militia 
only.  All  persons  in  the  military  or  naval  service  of  the  United  States  are 
subject  to  the  military  law;  the  members  of  the  regular  army  and  navy  at  all 
times,  the  militia  so  long  as  they  are  in  such  service. 
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Johnson  r.  Sayre,  (1896)  158  U.  S.  114. 
See  also  Em  p.  Maaon,  (1881)  105  U.  S.  700. 

The  clause  "  when  in  actual  service  in 
time  of  war  or  public  danger  '*  evidently  only 
refers  to  the  militia.  It  has  no  reference  to 
the  army  or  navy  of  the  United  States. 
A  good  reason  for  this  distinction  may  be 
found  in  the  fact  that  it  is  only  at  those 
times  that  the  militia  are  under  the  juris- 
diction and  control  of  the  general  govern- 
ment; while  the  army  and  navy  of  the 
United  States  are  always  in  the  service  of 
the  government,  and  there  is  as  much  neces- 
sity for  preserving  their  discipline,  morale, 
and  efficiency  in  peace  as  in  time  of  war. 
In  re  Bogart,  (1873)  2  Sawy.  (U.  S.)  396,  3 
Fed.  Cas.  No.  1,596. 

The  arr&ngement  of  the  excepting  clause 
to  the  Fifth  Amendment  obviously  imports 


that  the  qualification  of  actual  service  and  a 
state  of  war  or  public  danger  applies  to  tne 
militia  alone.  By  the  provisions  of  the  first 
section  the  militia  are  liable  to  be  called  into 
the  service  of  the  United  States,  and  placed 
under  their  government,  only  under  the  ex- 
istence of  the  exigencies  of  public  danger  in 
war.  The  terms  of  the  limitation  would 
therefore  apply  to  this  peculiar  service  ex- 
acted from  the  militia,  but  would  be  unusual 
and  extraordinary  in  respect  to  forces  under 
the  regular  enlistment,  and  whose  subjection 
to  the  authority  of  the  general  government 
had  no  necessary  connection  with  a  condition 
of  war  or  public  danger.  The  power  of  Con- 
gress over  the  land  and  naval  forces  is  irre- 
spective of  the  actual  condition  of  the  coun- 
try, and  is  the  same  in  time  of  peace  as  in 
the  time  of  war  or  public  danger.  U.  S.  t*. 
Mackenzie,  1  N.  Y.  Leg.  Obs.  371,  30  Fed.  Cas. 
No.  18,313. 


XIL  Waiysb  of  Cohstitutioh AL  BieHT.  —  A  party  cannot  waive  a  constitu- 
tional right  when  its  effect  is  to  give  a  court  jurisdiction.  This  amendment 
provides  for  a  requisite  to  jurisdiction,  and  if  the  crime  is  of  such  a  nature  that 
an  indictment  to  warrant  a  prosecution  of  the  crime  is  required  by  the  law, 
the  court  has  no  jurisdiction  to  try  without  such  indictment. 

Ex  p.  McClusky,   (1889)   40  Fed.  Rep.  74,  crime  is  required  by  law,  a  defendant  does 

wherein  it  was  held  that  by  pleading  guilty  not  deprive  himself  of  the  right  to  regain  his 

to  a  charge  preferred  by  an  information  when  liberty  by  habeas  corpus, 
an  indictment  to  warrant  a  prosecution  of  the 
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AMENDMENT  V. 

''  Nor  shall  any  person  be  subject  for  the  same  offeiue  to  be  twioe  put  in  jeopardy 
of  life  or  limb." 

I.  Not  a  Limitation  on  the  States,  265. 
II.  Proceedings  in  Courts  of  Different  Jurisdictions,  265. 

1.  Federal  and  State  Courts^  265. 

2.  Proceeding  by  Congress  Against  Member^  and  Criminal  Prosecution^  265. 

3.  Crime  Against  the  Law  of  Nations  Tried  in  Any  Civilized  Courts  265. 

4.  Civil  Courts  and  Courts*martial^  266. 

a.  Proceedings  by  Court -martial^  266. 

b.  Civil  Trial  as  a  Bar  to  Court-martial^  266. 

III.  The  Bar  Must  Be  Pleaded,  266. 

IV.  What  Constitutes  Jeopardy.  267. 

1.  In  General y  267. 

2.  As  Understood  at  Common  Law^  267. 

V.  Application  of  Clause  to  Offenses,  267. 

1.  Misdemeafwrs^  267. 

2.  Criminal  Proceedings  and  Suits  for  Penalties  in  Rem^  267. 

3.  Identical  Offense ^  269. 

4.  Criterion  of  Identity  of  Crimes^  269. 

5.  Offenses  Involving  the  Same  Incidents^  269. 

6.  Distinct  Offenses^  269. 

a.  In  General^  269 

b.  Conspiracy  and  Actual  Commission  of  Offense^  269. 

c.  Assault  and  Battery  and  Murder^  2'jo.  ' 

d.  Counterfeiting  Notes  at  Different  Times ^  270. 

e.  Passing  Counterfeit  Notes  at  Different  Times ^  270. 

/.  Distilling  Without  Paying  Tax^  and  Using  Still,  270. 
g.  Keeping  Faro  Bank  and  Keeping  Disorderly  House,  270. 
//.   Fogging  an  Order  Laid  to  Defraud  Different  Persons,  271. 

7.  Same  Offense  a  Contempt  and  Statutory  Crime,  271. 

8.  Charge  of  Perjury  in  Case  on  Which  Acquitted,  271. 

VI.  Matters  of  Pleading  and  Procedure  as  Involving  Jeopardy,  271. 

1.  Indict  me  fit  Ignored  by  One  Grand  ^ury,  271. 

2.  Upon  Defeciire  Indictment^  271. 

3.  Sustaining  Demurrer  to  Valid  Information,  272. 

4.  Variance  Caused  by  Defectii^e  Indictment,  272. 

5.  Pendency  of  Another  Indictment^  272. 

6.  Effect  of  Nolle  Prosequi,  272. 

7.  Impaneling  Neia  y^ury  After  Arraignment,  272. 

•  8.    When  Court  May  Order  Discharge  of  yury,  272. 

a.  In  General,  272. 

b.  Unable  to  Agree,  273. 

c.  Consent  of  Defendant,  273. 

d.  Impossible  to  Obtain  Fair  Trial,  273. 

e.  One  of  furors  Had  Been  a  Grand  yuror,  274. 
f.  Insanity  of  Juror ^  274. 

9.  Reception  of  Verdict  on  Sunday,  274. 

10.  Acquittal  by  Court  Havi?ig  No  yurisdiction,  274. 

11.  Necessity  for  yudgment  on  Verdict,  274. 

12.  yudgment  of  Conviction  Set  Aside  on  Motion  of  Defendant,  275. 
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13.  Motion  in  Arrest  of  judgment  P ending y  275. 

14.  Dismissal  of  Case  After  Award  of  New  Trials  275. 

15.  yudgment  Arrested  for  Apparent  Defects^  .275. 

16.  Compliance  with  One  of  Alternate  Punishments^  276. 

I.  Not  a  Limitation  on  the  States.  —  This  amendment  is  clearly  a  limita- 
tion upon  the  powers  of  the  federal  government,  and  is  not  a  limitation  upon 
the  ^^tates. 

/n  re  Boggs,  ( 1891 )  45  Fed.  Rep.  475.  That  this  amendment  is  not  a  limitation 

upon  the  powers  of  the  states,  see  also  supra, 
p.  256. 

n.  Pboceedinos  in  Coubts  of  Diffebent  Jubibdictionb — 1.  Federal  and 
State  Courts.  — ■  An  acquittal  in  a  state  court  of  a  charge  of  murder  cannot  be 
pleaded  in  bar  of  an  indictment  in  a  federal  court,  on  the  same  facts,  charging 
the  defendant,  being  a  white  man,  with  the  killing  of  an  Indian.  A  person 
living  under  two  governments  or  jurisdictions  as  does  every  inhabitant  of  the 
states  of  this  Union,  may  commit  two  crimes  by  doing  or  omitting  one  act  — 
one  against  the  state  and  the  other  against  the  United  States.  And  in  such 
case  the  conviction  or  acquittal  of  the  one  crime  in  a  forum  of  the  state  is  no 
bar  to  a  prosecution  for  the  other  in  a  forum  of  the  United  States. 


U.  S.  r.  Barnhart,  (1884)  22  Fed.  Rep.  290. 

The  prohibition  in  this  clause  was  not  de- 
signed as  a  limit  upon  the  state  governments 
in  reference  to  their  own  citizens.  It  is  ex- 
clusively a  restriction  upon  federal  power,  in- 
tended to  prevent  interference  with  the  rights 
of  the  states  and  of  their  citizens.  Even  if 
Congress  should  undertake,  and  could  right- 
fully undertake,  to  punish  a  cheat  perpe- 
trated upon  citizens  of  a  state  because  an 
instrument  in  effecting  that  cheat  was  a  coun- 
terfeited coin  of  the  United  States,  the  fact 
that  a  state  makes  it  an  offense  to  pass 
counterfeited  coin  vould  not  be  open  to  the 
objection  that  a  person  charged  with  that 
offense  would  be  subject  to  be  twice  put  in 
jeopardy  of  life  or  limb.  Fox  v.  Ohio,  ( 1847 ) 
6  How.  { U.  S. )  434. 

It  is  no  objection  to  a  state  statute  that 
an  offender  thereunder  may  be  liable  to  pun- 
ishment under  an   Act   of  Congress   for  the 


same  act.  "Every  citizen  of  the  United 
States  is  also  a  citizen  of  a  state  or  territor3\ 
He  may  be  said  to  owe  allegiance  to  two  sov- 
ereigns, and  may  be  liable  to  punisliment  for 
an  infraction  of  the  laws  of  either.  The  same 
act  may  be  an  offense  or  transgression  of  the 
laws  of  both.  Tims,  an  assault  upon  the  mar- 
shal of  the  United  States,  and  hindering  him 
in  the  execution  of  legal  process,  is  a  high 
offense  against  the  United  .States,  for  which 
the  perpetrator  is  liable  to  pimihhinent;  and 
the  same  act  may  be  also  a  gross  breach 
of  the  peace  of  the  state,  a  riot,  an  assault,  or 
a  murder,  and  subject  the  same  person  to  a 
punishment,  under  the  state  laws,  for  a  mis- 
demeanor or  felony.  That  either  or  both 
may  (if  they  see  fit)  punish  such  an  offender, 
cannot  be  doubted.  Yet  it  cannot  be  truly 
averred  that  the  offender  has  been  twice  pun- 
ished for  the  same  offense;  but  only  that  by 
one  act  he  has  committetl  two  offenses,  for 
each  of  which  he  is  justly  punishable." 
Moore  r.  Illinois,  (1852)   14  How.  (U.  S.)  20. 


2.  Proceeding  by  Congress  Against  Member,  and  Criminal  Prosecution.  —  A  con- 
viction and  sentence  of  an  individual,  not  a  member  of  Congress,  by  the  House 
of  Representatives  of  the  United  States,  for  a  breach  of  privilege  by  assault 
and  battery  upon  a  member  of  the  House,  for  or  on  account  of  words  by  him 
spoken  in  the  House  of  Representatives,  in  debate,  are  not  a  bar  to  a  oriininal 
prosecution  by  indic1;m^nt  for  the  assault  and  battery. 

U.  S.  V.  Houston.  (1832)  4  Cranch  (C.  C.)  261,  26  Fed   Cas.  No.  15,398. 

3.  Crime  Against  the  Law  of  Nations  Tried  in  Any  Civilized  Court.  —  Robbery 

on  the  seas  is  considered  an  offense  within  the  criminal  jurisdiction  of  all 
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nations.  It  is  against  all,  and  punished  by  all;  and  there  can  be  no  doubt 
that  the  plea  of  wutrefois  acquit  would  be  good  in  any  civilized  state,  though 
resting  on  a  prosecution  instituted  in  the  courts  of  any  other  civilized  state. 

U.  S.  17.  Bowers,  (1820)  6  Wheat.  (U.  S.)  197. 

4.  Civil  Conrts  and  Courts-martial — a.  Peoceedings  by  Coubt-mabtial. — 
The  finding  of  a  military  court  of  inquiry  acquitting  a  person  of  all  blame  is 
not  a  complete  bar  to  a  prosecution  in  the  civil  courts.  If  the  civil  courts 
have  jurisdiction  of  an  offense,  notwithstanding  the  concurrent  jurisdiction  by 
court-martial  of  military  offenses,  it  follows  that  the  proceedings  in  one  cannot 
be  pleaded  in  bar  to  proceedings  in  the  other,  and  if  the  finding  of  such  court 
should  conflict  with  the  well-recognized  principles  of  the  civil  law  it  should  be 
disregarded.  At  the  same  time,  weight  should  be  given  to  the  finding  as  an 
expression  of  the  opinion  of  the  military  court  of  the  magnitude  of  the  offense. 

U.  S.  V,  Clark,  (1887)  31  Fed.  Rep.  715. 

Proceedings  of  a  court-martial  are  a  bar  to 
aubsequent  indictments  in  courts  of  common 
law  for  the  same  offense,  the  parties  there 
being  the  same  likewise,  and  the  tribunal  ac- 
quitting competent  to  examine  and  acquit. 
Wilkes  f\  Dinsman,  (1849)  7  How.  (U.  S.) 
123.  But  Steiner's  Case  —  Civil  Responsibil- 
ity of  Army,  (1854)  6  Op.  Atty.-Gen.  419, 
referring  to  this  as  a  dictum,  said :  "  That 
may  be  so,  in  the  strict  meaning  of  the  words 
*  same  offense.'  But  the  position  cannot  be 
admitted,  if  intended  to  cover  all  the  criminal 
relations  of  the  same  act.  An  officer,  on  ac- 
count of  one  and  the  same  act,  may  be  tried 
for  assault  at  common  law,  and  for  ungentle- 
manly  conduct  by  the  law  martial,  and  either 
may  precede  the  other." 

An  acquittal  before  a  court-martial  cannot 
be  pleaded  in  defense  of  an  indictment  in  a 
court  of  law^  even  though  the  offense  charged 
in  both  cases  be  substuitially  the  same.  U. 
S.  V,  Cashiel,  (1863)  1  Hughes  (U.  S.)  552, 
25  Fed.  Cas.  No.  14,744,  refusing  to  follow 
the  dictum  in  Wilkes  r.  Dinsman,  (1849)  7 
How.  (U.  S.)  123,  which  was  an  action  of 
trespass  brought  by  a  marine  against  an  offi- 
cer for  punishment  inflicted  on  the  plaintiff. 
A  court-martial  had  acquitted  the  defendant 
of  the  charge,  and  upon  the  propriety  of  re- 
jection by  the  trial  court  of  the  record  of  the 


proceedings  of  the  court-martial,  the  Supreme 
Court  said:  "We  think  that  such  proceed- 
ings were  not  conclusive  on  the  plaintiff  here, 
though  a  bar  to  subsequent  indictments  in 
courts  of  common  law  for  the  same  offense.*' 

A  trial  and  acquittal  by  a  court-martial  are 
not  a  bar  to  an  inquiry  and  prosecution  by 
the  proper  civil  authorities.  In  re  Fair, 
(1900)    100  Fed.  Rep.  151. 

Bar  to  prosecution  in  courts  of  insurgent 
state.  —  A  conviction  by  a  court-martial  of 
one  serving  in  the  Union  army,  while  the 
United  States  were  in  occupation  of  a  state 
as  a  military  district,  was  held  to  be  a  bar 
to  a  prosecution  in  the  state  courts  for  th> 
same  offense.  Coleman  v.  Tennessee,  (1878) 
97  U.  S.  516,  wherein  the  court  said:  "  If 
an  army  marching  through  a  friendly  country 
would  thus  be  exempt  from  its  civil  and  crim- 
inal jurisdiction,  a  fortiori  would  an  army 
invading  an  enemy's  country  be  exempt.  The 
fact  that  war  is  waged  between  two  countries 
negatives  the  possibility  of  jurisdiction  being 
exercised  by  the  tribunals  of  the  one  country 
over  persons  engaged  in  the  military  service 
of  the  other,  for  offenses  committed  while  in 
such  service.  Aside  from  this  want  of  juris- 
diction, there  would  be  something  incongru- 
ous and  absurd  in  permitting  an  officer  or 
soldier  of  an  invading  army  to  be  tried  by 
his  enemy,  whose  country  he  had  invaded." 


6.  Civil  Tbial  as  a  Bab  to  Court-martial.  —  An  officer  or  soldier  of  the 
army,  who  does  an  act  criminal  both  by  the  military  and  the  general  law,  is 
subject  to  be  tried  by  the  latter  in  preference  to  the  former,  under  certain  con- 
ditions and  limitations.  But  his  conviction  or  acquittal,  by  the  civil  authorities, 
of  the  oflFense  against  the  general  law,  does  not  discharge  him  from  responsibility 
for  the  military  oflFense  involved  in  the  same  facts. 

Steiner's  Case  — GivU  Responsibility  of  Army,  (1854)  6  Op.  Atty.-Gen.  413. 

in.  The  Bab  Must  Be  Pleaded.  —  A  former  conviction  must  be  pleaded. 


U.  S.  V.  Wilson,  (1833)  7  Pet.  (U.  S.)  159. 

2«6 


Volume  IX. 


Amendment  ▼. 


CONSTITUTION. 


Jeopardy. 


IV.  What  Cohbtitutes  Jeopabdy  —  1,  In  General.  —  The  prohibition  is  not 
against  being  twice  punished,  but  against  being  twice  put  in  jeopardy,  and  the 
accused,  whether  convicted  or  acquitted,  is  equally  put  in  jeopardy  at  the  first 
trial. 


U.  S.  V.  Ban,   (1896)   163  U.  S.  662. 

A  prisoner  is  said  to  be  put  in  jeopardy 
whenever  he  is  put  on  trial  before  a  compe- 
tent court  and  jury  under  a  valid  indictment, 
and  the  jury  are  said  to  be  charged  when  they 
are  impaneled  and  sworn.  Ex  p.  Glenn, 
(1901)   111  Fed.  Rep.  261. 

When  the  trial  of  an  indictment  has  been 
commenced  by  the  swearing  of  a  jury,  the 
defendtgit  is  in  their  charge,  and  is  entitled 
to  a  verdict  of  acquittal  if  the  case  on  the 
part  of  the  prosecution  is,  for  any  reason,  not 
made  out  against  him,  unless  he  consents  to 
the  discharging  of  the  jury  without  giving  a 
verdict,  or  unless  there  is  such  a  legal  neces- 
sity for  discharging  them  as  would,  if  spread 
on  the  record,  enable  a  court  of  error  to  say 
that  the  discharge  was  proper.    U.  S.  r.  Wat- 


son,   (1868)   3  Ben.    (U.  S.)    1,  28  Fed.  Cas. 
No.  16,651. 

The  jeopardy  spoken  of  in  this  article  can 
be  interpreted  to  mean  nothing  short  of  the 
acquittal  or  conviction  of  the  prisoner,  and 
the  judgment  of  the  court  thereupon.  This 
was  the  meaning  affixed  to  the  expression  by 
the  common  law,  notwithstanding  some  loose 
expressions  to  be  found  in  some  elementary 
treatises,  or  in  the  opinions  of  some  judges, 
which  would  seem  to  intimate  a  different 
opinion.  U.  S.  v.  Haskell,  (1823)  4  Wash. 
(U.  S.)  402,  26  Fed.  Cas.  No.  16,321.  See 
also  U.  S.  V.  Morris,  (1861)  1  Curt.  (U.  S.) 
23,  26  Fed.  Cas.  No.  15,815;  State  r.  Moor, 
(1823)  Walk.  (Miss.)  134.  But  the  doctrine 
stated  in  Ex  p.  Glenn,  (1901)  111  Fed.  Rep. 
261,  that  a  prisoner  is  put  in  jeopardy  when 
the  jury  are  impaneled  and  sworn,  seems  to 
prevail  now  in  the  federal  cou]::ts. 


2.  As  Understood  at  Common  Law.  —  It  is  very  clearly  the  spirit  of  this  clause 
to  prevent  a  second  punishment  under  judicial  proceedings  for  the  same  crime, 
80  far  as  the  common  law  gave  that  protection. 


Ea  p.  Lange,  (1873)  18  Wall.  (U.  S.)  170. 

Resort  should  be  had  to  the  common  law  to 
ascertain  the  true  meaning  of  this  clause,  as 
the  prohibition  is  a  recognition  of  an  old 
maxim  of  the  common  law.  U.  S.  v.  Gibert, 
(1834)  2  Sumn.  (U.  S.)  19,  25  Fed.  Cas.  No. 
15,204. 


it 


In  the  conflict  of  opinion  between  some 
of  the  state  courts  and  other  state  and  fed- 
eral tribunals  as  to  the  construction  of  a 
clause  of  the  Constitution  of  the  United  States, 
we  feel  constrained  to  conform  to  the  decisions 
of  those  courts  which  were  especially  or- 
dained and  established  by  it,  and  invested 
with  authority  to  construe  that  instrument. 
Hence,    we    adopt   the    conclusion    that    the 


clause  of  the  fifth  article  of  the  Amendments 
of  the  Constitution  of  the  United  States,  viz., 
'  Nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or 
limb,'  being  '  a  maxim  imbedded  in  the  very 
elements  of  the  common  law,'  and  incorpor- 
ated into  that  instrument,  is  properly  inter- 
preted by  the  authorized  exposition  estab- 
lished at  its  adoption.  'At  common  law  it 
meant  nothing  more  than  that  where  there 
had  been  a  final  verdict  either  of  acquittal  or 
conviction,  on  an  adequate  indictment,  the 
defendant  could  not  be  a  second  time  placed 
in  jeopardy  for  the  particular  offense.'^  147 
Wharton's  Crim.  Law,  and  cases  there  cited." 
Hoffman  t?.  State,  (1863)  20  Md.  434. 


V.  Afplicatioh  of  Clause  to  Offevbes  -—  1.  Kisdemeanors.  —  This  constitu- 
tional guaranty  by  a  liberal  construction  is  held  to  apply  to  misdemeanors  as 
well  as  to  treason  and  felony. 

Berkowitz  t;.  U.  S.,  (C.  G.  A.  1899)  93  Fed.  Rep.  462. 

2.  Criminal  Proceedings  and  Baits  for  Penalties  in  £em.  —  Where  an  issue 

raised  as  to  the  existence  of  the  act  or  fact  denounced  has  been  tried  in  a 

criminal  proceeding,   instituted  by  the  United  States,   and   a  judgment  of 

acquittal  has  been  rendered  in  favor  of  a  particular  person,  that  judgment  is 

conclusive  in  favor  of  such  person,  on  the  subsequent  trial  of  a  suit  in  rem 

by  the  United  States,  where,  as  against  him,  the  existence  of  the  same  act  or 

fact  is  the  matter  in  issue,  as  a  cause  for  the  forfeiture  of  the  property 

prosecuted  in  such  suit  in  rem. 
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Coffey  r.  U.  S..  (1886)    116  U.  S.  4}:^ 

A  conviction  under  an  indictment  for  a 
conspiracy  to  defraud  the  government  out 
of  taxes  due  on  whiskey,  in  pursuit  of  which 
conspiracy  the  defendant  and  others  did  un- 
lawfully removie  the  whiskey,  is  a  bar  to  a 
civil  action  to  recover  a  statutory  penalty 
for  the  s'lnie  offenftcs.  If  the  specific  nets  of 
removal  on  which  this  suit  is  brought  are 
the  same  which  were  proved  in  the  indict- 
ment, the  former  judgment  and  convicticni  is 
a  bar  to  the  present  action,  though  the  civil 
suit  be  under  one  section  and  the  criminal 
suit  under  anotlicr  section  of  the  Revised 
Statutes,  v.  S.  r.  McKee,  (1877)  4  Dill.  { U. 
S.)    128,  26  Fed.  Cas.  No.  15,088. 

A  conviction  of  a  stockholder  and  secretary 
of  a  company,  charging  that  he  had  com- 
mitted unlawful  acta  against  the  revenue  laws 
while  secretary  of  the  company,  is  a  bur  to 
an  inform.ntion  for  the  forfeiture  of  certain 
personal  and  real  property  owned  and  occu- 
pied by  the  company,  charging  acts  committed 
with  the  design  to  avoid  payment  of  taxes. 
The  circumstances  that  the  plea  in  bar  wa^ 
entered  bv  other  stockholders  who  had  not 
been  prosecuted  for  the  fraudulent  acts  and 
omissions  that  were  made  the  basis  of  the  ac- 
tion for  forfeiture  did  not  relieve  the  govern- 
ment's case  of  the  difficult  v.  U.  S.  v.  One 
Distillery,   (1890)   43  Fed.  Rep.  840. 

Forfeiture  not  a  bar  to  a  criminal  action. 
—  Section  3318,  R.  8.,  providing  that  when- 
ever any  rectifier  or  wholesale  liqueur  dealer 
does  what  is  specified  therein,  he  shall  pay  a 
penalty  of  one  hundred  dollars,  and  shall,  on 
conviction,  be  fined  and  imprisoned,  does  not 
violate  this  clause,  and  a  judgment  in  a  civil 
action  "  that  the  plaintiffs  have  judgment  for 
their  claim,  together  with  costs  and  disburse- 
ments of  this  action,  to  wit,  the  sum  of  one 
hundred  dollars,  and  that  they  have  execution 
therefor."  is  not  a  bar  to  a  criminal  action 
under  the  statut-e  for  the  same  cause,  flatter 
of  Leszvnskv.  (1879)  16  Blatchf.  ( U.  S.)  S. 
15  Fed.*  Cas"  No.  8,279. 

Conviction  is  not  a  bar  to  a  suit  in  rem.  — > 
A  conviction  of  aiding  in  the  removal  to  a 
place  other  than  the  distiller^'  wn rehouse,  pro- 
vided by  law.  of  distilled  spirits  on  which  the 
tax  imposwl  by  law  had  not  been  jiaid,  i.-^  not 
a  bar  to  an  information  for  forfeiture  for 
carrying  on  the  business  of  a  di^^tilli'r  with 
the  intent  to  (h»fraiid  the  I'liiled  St«t(^^  r)f 
tlie  tnx  on  spirits.  Tliis  provision  of  tlie  Con- 
stitution is  not  a  limit ation  upon  tlie  kinds 
of  punishment  which  may  be  inllieted  for  an 
offense,  hence  tln^re  niny  be  a  tine  nrd  impri>^- 
onment  nnd  forfeiture  for  the  snnie  nffen**e  if 
the  law  so  provides.  I'.  S,  r.  Three  Co})pfT 
Stills.  (ISnO)  47  Fed.  Rep.  400.  wherein  the 
court,  referring  to  the  Coffev  r.  l'.  S.,  (  LSSO) 
110  U.  S.  445.  and  U.  S.  r.'MeKoe.  (1S77)  4 
Dill.  (U.  S.)  128.  en-^e^.  '^■lid:  '"  Alt^i-n  di 
the  court  in  that  c^se  ICodrv  ^.\\<.  ('S'^i' 
116  i^  S.  41.5]  declined  to  expre=^s  an  opinion 
as  to  whether  a  conviction  on  an  indictment 
under   section   3257    could    he   avaih'd    of   as 


(•r)nclusive  evidence  in  law  for  a  condemna- 
tion in  a  subsequent  suit  in  rem  under  that 
section,  it  must  necessarily  follow  from  the 
reasoning  of  the  court  that,  if  an  acquittal  is 
conclusive  on  the  United  States,  a  conviction 
must  be  conclusive  on  the  convicted  claimant. 

*  *  *  There  is  no  case  known  to  me  which 
decides  that  this  constitutional  provision  in- 
cludes a  proceeding  in  rem,  which  is  a  civil 
action,  within  its  inhibition.  It  is  true  that 
the  reasons  given  for  the  decision  in  U.  S.  r. 
McKee,  (1877)  4  Dill.  ( U.  S.)  128,  would 
indicate  that  the  fact  the  second  proceeding 
was  a  civil  action  would  make  no  difference 
as  to  the  application  of  this  constitutional 
provision,  but  that  case  differs  from  the  one  at 
l)ar  in  that  it  was  a  direct  proceeding  against 
McKee,  and  sought  to  secure  double  taxes  for 
the  same  offense  for  which  he  had  been  con- 
victed and  sentenced.  This  is  certainly  a  very 
broad  application  of  this  provision  of  the  Con- 
stitution, but,  broad  as  it  is,  it  does  not  cover 
a  proceeding  in  rem  to  forfeit  a  thing  subject 
under  an  express  statute  because  of  its  status, 
use,  or  location,  and  that  without  regard  to 
the  guilt  or  innocence  of  the  owner  of  the 
thing.  This  case  — U.  S.  v,  McKee,  (1877)  4 
Dill.  (U.  S.)  128  —  is  referred  to  in  the  case 
of  Coffey  r.  U.  S.,  (1880)  116  U.  S.  445, 
and  the  reason  for  that  decision  given;  but 
I  do  not  understand  the  reason  given  for  the 
decision  is  approved  and  declared  applicable 
to  a  proceeding  in  rem.  The  reason  given  by 
the  Supreme  Court  in  Coffey  r.  U.  S.,  (1886) 
110  U.  S.  445,  is  entirely  different,  as  we 
have  seen ;  and  this  is  a  most  significant  fact, 
since,  if  the  reasoning  of  the  court  in  U.  S. 
r.  McKee  had  been  auopted  and  made  appli- 
cable, it  would  have  been  conclusive  of  that 
case  and  all  others  like  it,  whether  there  was 
a  conviction  or  an  acquittal.  But  the  reasons 
given  by  the  Supreme  Court  prove,  we  think, 
thnt  it  did  not  intend  to  declare  or  intimate 
that  the  proceeding  in  rem  taken  to  forfeit 
j)roperty  claimed  hy  Coffey  was  putting  him 

*  twice  in  jeopardy  of  life  or  limb,'  within  the 
meaning  of  the  constitutional  prohibition. 
Indeed,  the  language  of  the  court  seems  to 
put  that  beyond  controversy.  The  court  says, 
116  U.  S.  443:  *  Whether  a  conviction  on  an 
indictment  under  section  3257  could  l)e 
availwl  of  as  conclusive  evidence  in  law  for 
a  condemnation  in  a  subsequent  suit  in  rem 
under  thit  sreticni,  nnd  whether  a  judgment 
of  forfeiture  in  n  suit  in  rem  under  it  would 
be  conclusive  evidence  in  law  for  a  conviction 
on  a  subsequent  indictment  under  it,  are 
cjuestions  not  now  j)resentcd.*  If  there  is  in-  < 
ferenee  to  be  drawn  fnun  this  language,  it  is 
rather  that  there  could  be  a  subsequent  suit 
i)}  rnn  or  a  subsequent  indictment,  as  the 
eiise  might  require.  If  not  this,  there  is  cer- 
tainlv  no  indication  that  there  could  he  onlv 
an  indictment  or  a  proceeding  in  rem,  and 
tli}»t  the  United  Sttites  would  be  forced  to 
(deet   which  it  wouhd   inirsiu\" 

A  judgment  of  forfeiture  in  an  action  in 

r  ra  is  not  a  bar  to  a  criminal  action  involv- 
inir  the  same  facts.  U.  S.  t\  Olsen,  (1893) 
57   Fed.  Rep.  579. 
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3.  Identical  Ofifense.  — A  former  trial,  to  be  a  bar,  must  be  a  trial  for  the  same 
identical  offense;  or,  in  other  words,  for  the  transgression  of  the  same  law. 

U.  S.  v.  Caahiel,  (1863)   1  Hughes  (U.  S.)        which  the  defendant  was  first  indicted  or  ac- 

552,  25  Fed.  Cas.  No.  14,744.  quitted  was  the  same  for  wliich  he  is  prose- 

T'                 1         r   r                      ■  i-  «  cute<l.     U.   S.   r.   Houston.    (1832)    4   Cranch 

Lpon  a  plea  of  former  conviction   or  ac-  /n    n  \  o«i    o«  i?  ^    /'       x-      itono   ^''".   " 

•i.*  1  •*  v^..„4.   ««..^«  ♦!,„♦   4^u«  «^«,«  *««  (^-  C.)   261,  26  Fed.  Cas.  No.  15.398. 

quittal,  it  must  appear  that  the  crime  for  ^          /         ' 

4.  Criterion  of  Identity 'of  Crimes.  —  The  criterion  of  identity  of  crimes  is, 
whether  the  facts  charged  in  one  indictment  would  have  been  sufticicnt  to 
justify  a  conviction  and  judgment  upon  the  other,  by  the  court  in  which  the 
first  conviction  was  had.  For,  although  the  facts  cliarged  in  the  second  indict- 
ment constitute  a  part  of  the  matter  necessary  to  support  the  first,  yet,  if  the 
facts  averred  in  the  second  indictment  are  sufiicient,  of  themselves,  to  constitute 
a  crime,  and  the  first  court  has  not  jurisdiction  of  the  crime  thus  charged  in 
the  second  indictment,  neither  a  conviction  nor  an  acquittal  upon  the  first 
indictment  will  be  a  bar  to  the  second. 

indictment  have  been  sufficient  to  produce  a 
legal  conviction  upon  the  earlier  one,  is  a 
proper  test  as  to  whether  a  ploa  to  a  former 
con^^ction  or  former  acquittal  is  good  or  bad. 
U.  S.  1'.  Flecke,  (1808)  2  Ben.  (U.  S.)  456, 
25  Fed.  Cafi.  No.  15,120. 


U.  S.  r.  Houston,  (1832)  4  Cranch  (C.  C.) 
261,  26  Fed.  Cas.  No.  15,398. 

That  the  defendants  could  not,  under  an 
earlier  indictment,  have  been  convicted  of 
the  offense  embraced  in  a  later  one,  nor  would 
the  evidence  be  necessary  to  support  the  later 


5.  Offenses  Involving  the  Same  Incidents.  —  After  conviction  on  an  indictment 
for  unlawful  cohabitation,  under  an  Act  of  Congress  for  the  suppression  of 
polygamy,  the  defendant  cannot  be  convicted  on  an  indictment  for  adulter)^, 
involving  the  same  incidents  as  on  the  first  indictment  and  conviction,  without 
being  put  twice  in  jeopardy. 


Nielsen,  Petitioner,  (1889)  131  U.  S.  176, 
wherein  the  court  said  that  where  a  person 
has  been  tried  and  convicted  for  a  crime 
which  has  various  incidents  included  in  it,  he 
cannot  be  a  second  time  tried  for  one  of  those 
incidents  without  being  twice  put  in  jeopardy 
for  the  same  offense. 

Same  incidents  in  various  offenses.  —  Upon 
an  indictment  for  murder,  a  general  acquittal 
or  conviction  is  a  bar  to  a  subsequent  indict- 
ment for  manslaughter  upon  the  same  killing. 
So,  an  acquittal  or  conviction,  upon  an  indict- 
ment for  petit  treason.,  is  a  bar  to  a  subse- 
quent indictment  for  murder.  So,  upon  an 
indictment  of  grand  larceny,  a.  general  ac- 
quittal or  conviction  is  a  bar  to  a  subsequent 
indictment  for  petit  larceny  for  the  same  tak- 
ing. But  the  reason,  in  all  those  cases,  is 
that  the  defendant  may,  upon  tlio  first  indict- 
ment, be  found  guilty  of,  and  punished  by 
that  court   for,   the  offense   charged   in   the 


second.  And  the  rea*;<)n  why  he  may  be  so 
found  guilty  and  punishfd  by  that  court  upon 
the  first  indictment  is  that  the  nature  of  the 
offense  is  the  same,  and  the  only  difference  is 
in  the  degree  of  punishment,  the  court  hav- 
ing jurisdiction  of  both.  U.  S.  t\  Houston, 
(1832)  4  Cranch  (C.  C.)  261,  26  Fed.  Cas. 
Xo.   15,398. 

A  conviction  for  stealing  a  pocketbook  is  a 
conviction  of  stealing  all  that  it  contained  at 
the  time  of  the  theft,  belonging  to  the  same 
owner.  U.  S.  v.  John,  (1833)  4  Cranch  (C. 
C.)  336,  26  Fed.  Cas.  No.  15,479.  See  also  U. 
S.  r.  Lee,  (1834)  4  Cranch  (C.  C.)  446,  26 
Fed.  Cas.  No.  15,586. 

But  see  in^ra,  p.  270,  Distinct  Offetiscs  — As- 
sault and  Battery  "and  Murder,  wlicre  a  new 
fact  supervenes  after  the  first  prosprution,  as 
in  the  case  of  a  conviction  for  assault  and 
batterj',  and   death   subsequently  ensues. 


6.  Distinct  OfEenses — a.  In  Ge:^kral.  —  When  the  indictment  is  for  a  dis- 
tinct offense  from  that  on  which  the  verdict  in  the  previous  trial  was  found,  a 
plea  of  former  jeopardy  cannot  b(^  sustained. 

U.  S.  V,  Randenbush,  (1834)  8  Pet.  (U.  S.)  289. 

b.  Conspiracy  and  Actual  Commission  of  Offense. — -A  conviction  or 
acquittal  on  a  charge  of  conspiracy   '     ^'ommit  an  offense,  as  of  conspiracv 
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to  utter  a  false  certificate  of  naturalization,  is  not  a  bar  to  an  indictment  for 
the  actual  commission  of  the  offense  which  the  accused  had  been  charged  with 
having  conspired  to  commit  A  conviction  of  one  on  a  charge  of  conspiracy 
to  utter  a  false  certificate  of  naturalization  does  not  show  that  he  uttered  such 
certificate.  It  may  have  been  uttered  solely  by  a  co-conspirator.  So  an  acquittal 
of  one  on  such  a  charge  is  not  in  the  least  inconsistent  with  his  having  uttered 
such  certificate.    There  may  have  been  a  failure  to  prove  a  conspiracy. 

Berkowitz  t7.  U.  S.,  (C.  C.  A.  1899)  93  Fed.  Rep.  457. 

c.  Assault  and  Battery  and  Murdes.  —  One  who  has  been  convicted  and 
sentenced  on  a  charge  of  assault  and  battery  has  not  been  twice  put  in  jeopardy 
by  being -subsequently  convicted  of  murder  when  the  person  assaulted  died 
subsequently  to  the  first  conviction. 

Hopkins  v.  U.  S.,  (1894)  4  App.  Cas.  (D.  character  of  the  offense,  and  together  with 

C.)    436,    on    which    point   the   court    said:  the  facts  existing  at  the  time  constitutes  a 

"  The  great  weight  of  authority  is  in  support  new  and  distinct  crime,  an  acquittal  or  con- 

of  the  principle  that  when,  after  the  first  viction  of  the  first  offense  is  not  a  bar  to  an 

prosecution,  a  new  fact  supervenes,  for  which  indictment  for  the  other  distinct  crime." 
the  accused  is  responsible,  which  changes  the 

d.  CouNTEBFEiTiNG  NoTES  AT  DIFFERENT  TiMES.  —  The  Counterfeiting  of 
notes  at  different  times,  although  all  apparently  of  the  same  series  and  printed 
from  the  same  plate,  constitutes  distinct  offenses. 

Bliss  17.  U.  S.,  (C.  C.  A.  1900)  105  Fed.  Rep.  508. 

e.  Passing  Counterfeit  Notes  at  Different  Times.  —  Upon  an  indict- 
ment for  passing  a  counterfeit  note  with  intent  to  defraud,  the  defendant  cannot 
successfully  plead  that  the  note  described  in  the  indictment  had  been  theretofore 
given  in  evidence  on  the  trial  upon  a  former  indictment  found  against  him 
for  passing  another  counterfeit  note. 

U.  S.  V,  Randenbush,  (1834)  8  Pet.  (U.  S.)  280. 

/.  Distilling  Without  Paying  Tax,  and  Using  Still.  —  Where  de- 
fendants had  been  indicted  under  an  internal  revenue  Act  for  knowingly  carry- 
ing on  the  business  of  a  distillery  without  having  paid  the  special  tax,  on  which 
indictment  they  were  tried  and  acquitted,  the  ground  of  the  acquittal  being 
that  they  were  not  the  principals  who  were  bound  to  pay  the  tax,  and  who  were 
afterwards  indicted  under  the  same  statute  for  knowingly  using  the  still  for 
the  purpose  of  distilling,  in  a  certain  dwelling  house,  the  evidence  on  the  trial 
of  the  first  indictment  showing  that  the  place  of  the  offense  charged  was  the 
same  dwelling  house,  a  plea  of  former  acquittal  founded  on  the  acquittal  under 
the  first  indictment  could  not  be  sustained. 

U.  S.  r.  Flecke,  (1868)  2  Ben.  (U.  S.)  456,  25  Fed.  Cas.  No.  15,120. 

g.  Keeping  Faro  Bank  and  Keeping  Disorderly  House.  —  A  conviction 
of  the  offense  of  keeping  a  faro  bank,  contrary  to  a  by-law  of  a  municipal  cor- 
poration, is  no  bar  to  an  indictment  at  common  law  for  keeping  a  disorderly 
house,  supported  by  the  same  evidence. 

U.  S.  r.  Hood,  (1817)  2  Cranch  (C.  C.)  133.  26  Fed.  Cas.  No.  16,385. 
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%.  Foxonro  j^  Osdkb  Laid  to  Det&aitd  Diffekeitt  Pbbsonb.  —  An  ae- 
quittal  upon  an  indictment  for  forging  an  order  with  intent  to  defraud  John 
Lang,  is  no  bar  to  an  indictment  for  forging  the  same  order  with  intent  to 
defraud  William  Lang. 

U.  S.  V.  Book,  (1822)  2  Cranch  (C.  C.)  294,  24  Fed.  Cas.  No.  14,624. 

7.  Same  Offense  a  Contempt  and  Statntory  Crime.  —  The  power  to  punish  for 
contempt  remains  in  each  House  of  Congress  and  it  cannot  be  held  that  a  statute 
is  invalid  because  it  provides  that  contumacy  in  a  witness  called  to  testify  in  a 
matter  properly  under  consideration  by  either  House,  and  deliberately  refusing 
to  answer  questions  pertinent  thereto,  shall  be  a  misdemeanor  against  the 
United  States. 

In  re  Chapman,  (1897)  166  U.  S.  672.  See  Chapman  17.  U.  S.,  (1896)  8  App.  Cas.  (D.  C.) 
302;  Chapman  v.  U.  S.,  (1895)  5  App.  Cas.  (D.  C.)  122. 

8.  Charge  of  Peijory  in  Case  on  Which  Acquitted.  —  A  defendant  who  had 
been  acquitted  upon  an  indictment  for  selling  liquors  without  payment  of  a 
special  tax  required  by  law,  was  subsequently  put  upon  trial  for  perjury  in 
swearing  upon  his  preliminary  examination  before  a  commissioner  that  he  did 
not  so  sell.  It  was  held  that  a.  plea  of  prior  acquittal  was  bad,  as  the  two  indict- 
ments were  not  for  the  same  transaction  nor  sustained  by  the  same  evidence. 

U.  S.  17.  Butler,  (1889)  38  Fed.  Rep.  498. 

VI.  Matters  of  Pleading  and  Pbocedube  as  Involving  Jeopabdt  — 

1.  Indictment  Ignored  by  One  Grand  Jury.  —  The  ignoring  of  an  indictment  by 
one  grand  jury  is  no  bar  to  a  subsequent  grand  jury  investigating  the  charge 
and  findiug  an  indictment  for  the  same  offense. 

U.  S.  17.  Martin,  (1892)  50  Fed.  Rep.  918. 

2.  Upon  Defective  Indictment.  —  In  England,  an  acquittal  upon  an  indictment 

so  defective  that,  if  it  had  been  objected  to  at  the  trial,  or  by  motion  in  arrest  of 

judgment,  or  by  writ  of  error,  it  would  not  have  supported  any  conviction  or 

sentence,  has  generally  been  considered  as  insufficient  to  support  a  plea  of 

former  acquittal.     "  After  the  full  consideration  which  the  importance  of  the 

question  demands,  that  doctrine  appears  to  us  to  be  unsatisfactory  in  the  grounds 

on  which  it  proceeds,  as  well  as  unjust  in  its  operation  upon  those  accused  of 

crime;  and  the  question  being  now  for  the  first  time  presented  to  this  court, 

we  are  unable  to  resist  the  conclusion  that  a  general  verdict  of  acquittal  upon 

the  issue  of  not  guilty  to  an  indictment  undertaking  to  charge  murder,  and 

not  objected  to  before  the  verdict  as  insufficient  in  that  respect,  is  a  bar  to  a 

second  indictment  for  the  same  killing." 

U.  S.  V.  Ball,  (1896)  103  U.  S.  662.  See  statutory  indictment.  —  A  prior  conviction 
also  Kepner  r.  U.  S.,  (1904)  105  U.  S.  130.  and  nolle  prosequi  upon  a  sufficient  indict- 
On  a  void  proceeding  or  indictment  neither  ^^^\  ^*^  common  law,  though  insufficient  un- 
at  common  law  nor  bv  the  Constitution  will  ^^\^^^^  «^^^"*^'  ««  ^  ^^} ^  a  subsequent  prose- 
an  acquittal  or  conviction  operate  .us  a  bar  .^"^^^^^  .^'i  a  new  indictment  sufficient  under 
to    a    subsequent    indictment    for    the    same  i?%'^*,f^4iri^H«vw  Vk'^Th   pf'?««    o 

offense.  US.  r.  Jone.s,  (1887)  31  Fed.  Hep.  I^'.^p^^^i*^  \^l^  k  ^  ^V;  P'l}  ^^\? 
-OK  ^^'^-  Cas.  Xo.  4.868.     See  also  Fletcher  r.  U. 

'^^'  S.,  (1844)   1  Hayw.  &  H.   (D.  C.)  200,  9  Fed. 

Conviction  and  nol.  pros,  upon  insufficient      Cna.  No.  4,869. 
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3.  Sastaining  Demurrer  to  Valid  Information.  —  On  sustaining  the  demurrer 
to  a  valid  information,  the  defendant  has  not  been  put  in  jeopardy,  and  he 
may  be  again  arrested  and  put  on  trial. 

U.  S.  V.  Van  Vliet,  (1885)  23  Fed.  Rep.  35. 

4.  Variance  Caused  by  Defective  Indictment.  —  Upon  a  variance,  caused  by  a 
flaw  in  the  indictment,  a  verdict  of  "  not  guilty  "  was  rendered,  but  the  prisoner 
was  remanded  to  be  tried  at  the  next  term  on  a  new  indictment. 

U.  S.  V.  Smith,  (1816)  2  Cranch  (C.  C.)  Ill,  27  Fed.  Cas.  No.  16,326. 

6.  Pendency  of  Another  Indictment.  —  The  pendency  of  another  indictment 
for  the  same  offense  cannot  be  pleaded  in  bar  or  abatement  though  it  may  be  a 
good  ground  for  a  motion  to  quash. 

U.  S.  r.  Herbert,  (1836)  5  Cranch  (C.  C.)  87,  26  Fed.  Oas.  No.  15354. 

6.  Efifect  of  Nolle  Prosequi.  —  The  prosecuting  attorney  has  a  right,  with 
leave  of  the  court,  to  enter  a  nolle  prosequi  on  a  bijl  of  indictment,  and  it 
constitutes  no  bar  to  a  subsequent  indictment  for  the  same  oflFense. 


U.  S.  V.  Shoemaker,  (1840)  2  McLean  (U. 
S.)  114,  27  Fed.  Cas.  No.  16,279,  wherein  the 
court  said  that  after  the  jury  are  impaneled 
and  witnesses  sworn,  the  prosecuting  attorney 
has  no  right  to  enter  a  nolle  prosequi  because 
the  evidence  is  not  sufficient  to  convict.  "  An 
abandonment  of  the  prosecution,  before  the 
defendant  is  put  upon  his  trial,  is  the  un- 
doubted right  of  the  prosecuting  attorney; 
but  after  the  trial  has  been  commenced  the 
relation  of  the- defendant  to  the  case  is  ma- 
terially changed,  and  this  must,  to  some  ex- 
tent, control  the  power  of  the  prosecutor. 
He,   it  is  true,  may,   in  effect,  abandon   the 


prosecution  by  failing  to  call  witnesses,  but 
it  would  seem  that  he  cannot  do  so  to  the 
prejudice  of  the  defendant.  He  cannot  aban- 
don it  in  form,  and  afterwards  renew  the  same 
charge.  The  prisoner  stands  charged  as  a 
culprit,  but  the  law  is  jealous  of  his  rights, 
and  shields  him  from  oppression.  However 
guilty  he  may  be,  he  can  be  convicted  only 
according  to  law.  And  a  jury  having  been 
sworn  to  try  his  case,  he  has  a  right  to  their 
verdict,  unless  some  inevitable  occurrence 
shall  interpose  and  prevent  the  rendition  of  a 
verdict." 


7.  Impaneling  New  Jury  After  Arraignment.  —  Where  a  jury  was  impaneled 
and  sworn  to  try  an  indictment,  before  the  defendant  had  been  arraigned  or 
had  pleaded  to  the  indictment,  and  that  jury  was  dismissed,  and,  after  the 
defendant  had  pleaded,  a  new  jury  was  impaneled  and  sworn,  by  whom  the 
indictment  was  tried,  and  the  defendant  was  convicted,  the  defendant  was  not 
twice  j)Ut  in  joo]>ardy  by  the  proceeding. 

U.  S.  r.  Riley,  (1864)  5  Blatchf.  (U.  S.)  204,  27  Fed.  Cas.  No.  16,164. 

8.  When  Court  May  Order  Discharge  of  Jury  —  a..  In  Genekal.  —  Courts  of 
justice  are  invested  with  authority  to  discharge  a  jury  from  giving  any  verdict, 
w^henevcr  in  their  opinion,  taking  all  the  circumstances  into  consideration,  there 
is  a  manifest  necessity  for  the  act,  or  the  ends  of  public  justice  would  be  other- 
wise defeated,  and  to  order  a  trial  by  another  jury;  and  a  defendant  is  not 
thereby  twice  put  in  jeopardy. 


Thompson  r.  U.  S.,  (1894)  1.55  U.  S.  274. 
See  also  i:.  S.  f.  Watson.  (1868)  3  Ben.  (U. 
S.)  1.  28  Fed.  Cas.  No.  16,651.  But  see  U.  S. 
V.  Farring.  (1834)  4  Cranch  (C.  C.)  465,  25 
Fed.  Cas.  No.  15,075. 

Order  of  consolidation  rescinded  and  jury 
discharged.  —  Several  indictments  were  pond- 


*>79 


in^  in  the  District  of  Columbia  against  a 
person  for  embezzlement,  and  the  court  di- 
rected that  they  be  consolidated  under  the 
statute  and  tried  together.  A  jury  was  then 
impaneled  and  sworn,  and  the  district  attor- 
]ii\v  had  made  a  statement  of  his  case  to  the 
jury,  when  the  court  took  a  recess.  Upon  re- 
convening, a  short  time  afterwards,  the  court 
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decided  that  the  indictments  could  not  be  well 
tried  together,  directed  the  jury  to  be  dis- 
charged from  further  consideration  of  them, 
and  readnded  the  order  for  consolidation. 
The  prisoner  was  thereupon  tried  before  the 
same  jury  on  one  of  those  indictments  and 
found  guilty.  All  of  this  was  against  his 
protest  and  without  his  consent.  The  judg- 
ment was  taken  by  appeal  to  the  Supreme 
Ck>urt  in  general  term,  where  it  was  affirmed. 
As  the  court  had  jurisdiction  to  decide 
whether  by  the  action  complained  of  the  ac- 


cused was  twice  put  in  jeopardy,  the  Supreme 
Ck)urt  of  the  United  States  could  not  grant 
an  original  habeas  corpus  to  review  its  action 
whether  the  decision  was  sound  or  not.  E9  p. 
Bigelow,  (1886)   113  U.  S.  328. 

A  jury  sworn  in  a  criminal  case  may  be 
discharged  by  the  court,  under  any  sudden 
and  uncontrollable  emergency,  and  such  dis- 
charge is  no  bar,  even  in  a  capital  case,  to 
another  trial.  U.  S.  v.  Shoemaker,  (1840)  2 
McLean  (U.  S.)  114,  27  Fed.  Cas.  No.  16,279. 


6.  Unable  to  Aobes.  —  The  discharge  of  the  jury  by  the  court  from 
giving  any  verdict^  without  the  consent  of  the  prisoner,  the  jury  being  unable 
to  agree,  is  not  a  bar  to  a  future  trial  for  the  same  offense. 


U.  S.  V.  Perez,  (1824)  9  Wheat.  (U.  S.) 
679.  See  also  Dreyer  v,  lUinois,  (1902)  187 
U.  S.  86;  Robertson  r.  Baldwin,  (1897)  165 
U.  S.  281;  U.  S.  V,  Woricman,  (1807)  28  Fed. 
Cas.  No.  16,764. 

"  The  plea  of  former  jeopardy  was  rightly 
held  bad.  It  averred  that  the  discharge  of 
the  jury  at  the  former  trial  without  the  de- 
fendant' consent  was  by  the  court,  of  its  own 
motion,  and  after  the  jury,  having  been  in 
retirement  to  consider  their  verdict  for  forty 
hours,  had  announced  in  open  court  that  they 
were  unable  to  agree  as  to  these  defendants. 
The  further  averment  that  '  there  existed  in 
law  or  fact  no  emergency  or  hurry  for  the 
discharge  of  said  jury,  nor  was  said  discharge 
demanded  for  the  ends  of  public  justice,'  is  an 
allegation,  not  so  much  of  specific  and  trav- 
ersable fact  as  of  inference  and  opinion, 
which  cannot  control  the  effect  of  the  facts 
previously  alleged.  Upon  those  facts,  whether 
the  discharge  of  the  jury  was  manifestly 
necessary  in  order  to  prevent  a  defeat  of  the 
ends  of  public  justice,  was  a  question  to  be 
finally  decided  by  the  presiding  judge  in  the 
sound  exercise  of  his  discretion.  U.  S.  v, 
Perez,  (1824)  9  Wheat.  (U.  S.)  579;  Sim- 
mons V,  U.  S.,  (1891)  142  U.  S.  148."  Logan 
V.  U.  S.,  (1892)   144  U.  S.  297. 

The  discharge  of  a  jury  by  the  court,  where 
they  are  unable  to  agree,  without  the  consent 
of  the  accused,  is  no  bar  to  any  future  trial 
for  the  same  offense.  The  legal  necessity  for 
discharging  the  jury  is  largely  in  the  discre- 
tion of  the  court.  It  is  sufficient  if  the  record 
shows  that  the  jury,  being  unable  to  agree, 
were  by  order  of  the  court  discharged,  with- 
out setting  out  specifically  the  circumstances 
upon  which  the  order  of  discharge  was  based. 
Kelly  17.  U.  S.,  (1885)  27  Fed.  Rep.  618. 


Length  of  deliberation  in  discretion  of  the 
court.  —  When  a  jury  has  been  discharged  by 
the  court  for  failure  to  agree  upon  a  verdict, 
it  cannot  be  successfully  contended  that  the 
jury  was  discharged  without  any  legal  neces- 
sity, and  the  discharge  of  the  jury  for  such  a 
cause  is  not,  in  the  judgment  of  law,  equiva- 
lent to  an  acquittal,  and  when  a  defendant 
is  subsequently  placed  upon  trial  before  an- 
other jury  for  the  same  offense  he  is  not 
thereby  twice  put  in  jeopardy.  The  length 
of  time  which  is  sufficient  for  proper  delibera- 
tion upon  the  part  of  the  jury  must,  from  the 
necessity  of  the  case,  rest  in  the  discretion 
of  the  court  —  a  discretion  to  be  exercised  in 
view  of  all  the  circumstances  of  the  particu- 
lar case.  U.  S.  v,  Jim  Lee,  (1903)  123  Fed. 
Rep.  741. 

Is  a  bar  when  without  necesitity  or  consent 
of  defendant.  —  If  a  court  discharges  a  jury 
in  a  capital  or  felony  case  without  the  con- 
sent of  the  prisoner,  and  without  imperious 
necessity,  such  action  entitles  Jthe  prisoner  to 
a  final  discharge  from  further  trial  or  prose- 
cution. Upon  the  discharge  of  a  jury  because 
they  were  not  able  to  agree,  the  defendant  is 
entitled  to  be  discharged  when  the  record 
does  not  disclose  that  any  cause  was  assigned 
for  the  discharge  of  the  jury,  nor  does  it  ap- 
pear upon  the  face  of  the  record  that  the 
prisoner  consented.  This  case  was  a  dis- 
charge on  a  writ  of  habeas  corpus  of  a  person 
in  the  custody  of  a  state  court,  on  the  ground 
that  another  trial  upon  the  indictment  for 
the  same  offense  would  be  putting  her  twice 
in  jeopardy  of  her  liberty  in  violation  of  this 
amendment.  Ex  p.  Glenn,  (1901)  111  Fed. 
Rep.  258. 


c.  Consent  of  Defendant.  —  With  the  consent  of  the  defendant  a  court 
may  discharge  a  jury  from  giving  a  verdict  in  a  case  which  falls  short  of  being 
one  of  manifest  necessity,  but  the  record  must  show  affirmatively  the  consent 

U.  S.  r.  Watson,  (1868)  3  Ben.  (U.  S.)  1,  28  Fed.  Gas.  No.  16,651. 

d.  Impossible  to  Obtain  Fair  Tbjal.  ' — ;  When  the  court  concludes,  upon 

information,  that  circumstances  make  it  impossible  for  the  jury,  in  considering 

the  case,  to  act  with  the  independence  and  freedom  on  the  part  of  each  juror 
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requisite  to  a  fair  trial  of  the  issue  between  the  parties,  it  is  within  the  authority 
of  the  court  to  order  the  jury  to  be  discharged,  and  to  put  the  defendant  on 
trial  by  another  jury,  and  the  defendant  is  not  thereby  twice  put  in  jeopardy. 

Simmons  r.  U.  S.,  (1801)   142  U.  S.  148.  stage  of  the  trial,  an  objection  to  the  impar- 

Though  neither  party  has  a  right  of  chal-  f^^^^P;^  ^  jury,  and  by  withdrawing  the  cai»e 

1^           *4.           •     ^    y              »*6"i;  "A  ^"«*  fj^j^  ^    jury,  if  any  juror  is  found  unfit  to 

lenge   after  a  juror   is  sworn,   it   is   m  the  -.  fUa,^;«      tt    q   «   \f/v.^;«    /it«^i\    i  /%,-* 

discretion  of  the  court  to  protect  the  adminis-  ^\^ ^^i\^^h    £'  I' J-  pf ?"!':  ^IrV. L  ^  ^''''*- 

tration   of  justice  by   investigating,   at   any  <^-  ^'^  ^^^  ^^  ^^'  ^^-  ^^-  ^^'®^^- 

e.  One  of  Juroes  Had  Been  a  Grand  Juror.  —  Upon  the  discharge  of  a 
jury  on  its  becoming  known  to  the  court  while  the  trial  was  proceeding,  a  jury 
having  been  sworn  and  a  witness  examined,  that  one  of  the  jury  was  dis- 
qualified, by  having  been  a  member  of  the  grand  jury  that  found  the  indict- 
ment, the  defendant  has  not  been  once  put 'in  jeopardy. 

Thompson  v,  U.  S.,  (1894)  156  U.  S.  273. 

/.  Insanity  of  Juror.  —  In  a  capital  case  insanity  of  one  of  the  jurors  is  a 
good  cause  for  discharging  the  jury  without  the  consent  of  the  prisoner  or  his 
counsel.  Such  discharge  is  in  the  discretion  of  the  court  and  it  cannot  form  the 
subject  of  a  plea  in  bar  to  the  further  trial  of  the  prisoner. 

U.  S.  r.  Haskell,   (1823)  4  Wash.   (U.  S.)  the  exception  of  necessity  is  not  to  be  found 

402,   26   Fed.   Cas.   No.    15,321,   wherein   the  in  any  part  of  the  Constitution ;  and  I  should 

court  said:      "The   moment   it   is   admitted  consider  this   court  as   stepping  beyond   its 

that  in  cnses  of  necessity  the  court  is  author-  duty  in  interpolating  it  into  that  instrument, 

ized  to  discharge  the  jury,  the  whole  argu-  if  the  article  of  the  Constitution  is  applicable 

nient  for  applying  this  article  of  the  Const!-  to  a  case  of  this  kind.    We  admit  the  ezcep* 

tution  to  a  discharge  of  the  jury  before  con-  tion,  but  we  do  it  because  that  article  does 

viction  and  judgment  is  abandoned,  because  not  apply  to  a  jeopardy  short  of  conviction.'' 

9.  Beception  of  Verdict  on  Sunday.  —  The  return  of  a  verdict  on  Sunday  and 
the  discharge  of  the  jury  are  a  bar  to  the  further  prosecution.  When  a  case 
is  committed  to  the  jury  on  Saturday,  their  verdict  may  be  reoeived  and  the 
jury  discharged  on  Sunday.  This  has  been  generally  put  upon  the  ground  that 
the  reception  of  a  verdict  and  discharge  of  the  jury  is  but  a  ministerial  act, 
involving  no  judicial  discretion ;  or  that  it  is  an  act  of  necessity ;  and  it  certainly 
tends  to  promote  the  observance  of  the  day  more  than  would  keeping  the  jury 
together  until  Monday. 

U.  S.  V.  Ball,  (1896)  163  U.  8.  662. 

10.  Acqnittal  by  Court  Having  ITo  Jurisdiction.  —  An  acquittal  before  a  court 
having  no  jurisdiction  is,  like  all  the  proceedings  in  the  case,  absolutely  void, 
and  therefore  no  bar  to  subsequent  indictment  and  trial  in  a  court  which  has 
jurisdiction  of  the  oflFense. 

U.  S.  V,  Ball,  (1896)  163  U.  S.  662. 

11.  ITecessity  for  Judgment  on  Verdict.  —  Former  jeopardy  includes  one  who 
has  been  acquitted  by  a  verdict  duly  rendered,  although  no  judgment  be  entered 
on  t^ie  verdict,  nnd  it  was  found  uT>on  a  defective  indictment.  The  protection 
is  not  ajGrainst  the  peril  of  second  punishment,  but  against  being  again  tried 
for  the  same  offense. 
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Kepner  r.  U.  S.,  (1904)   195  U.  S.  UO. 

A  verdict  of  acquittal,  although  not  fol- 
lowed by  any  judgment,  is  a  bar  to  any  subi 
sequent  prosecution  for  the  same  offense.  U. 
S.  V.  Ball,  (1896)   163  U.  S.  662. 


A  former  conyiction  cannot  be  pleaded  in 
bar  unless  it  has  been  followed  by  judgment. 
U.  S.  V.  Herbert,  (1836)  5  Cranch  (C.  C.)  87, 
26  Fed.  Cas.  No.  15,354. 


12.  Judgment  of  Conviction  Set  Aside  on  Motion  of  Defendant.  —  A  defendant 
who  procures  a  judgment  against  him  upon  an  indictment  to  be  set  aside  may 
be  tried  anew  upon  the  same  indictment  or  upon  another  indictment  for  the 
same  offense  of  which  he  had  been  convicted. 


U.  S.  V.  Ball,  (1896)  163  U.  S.  662.  See 
also  Robertson  r.  Baldwin,  ( 1897 )  165  U.  S. 
281;  U.  S.  r.  Keen,  (1839)  1  McLean  (U.  S.) 
429,  26  Fed.  Cas.  No.  15,510. 

On  a  motion  of  the  defendant,  a  verdict  of 
guilty  may  be  set  aside  and  a  new  trial 
awarded,  and  this  power  may  be  exercised  in 
capital  cases  as  well  as  in  others.  U.  S.  v. 
Keen,  (1839)  1  McLean  (U.  S.)  429,  26  Fed. 
Cas.  No.  15,510. 

After  a  conviction  in  the  United  States  of 
a  capital  offense,  it  is  in  the  discretion  of  the 
court  to  grant  a  new  trial  on  the  application 
of  the  prisoner;  it  being  competent  for  the 
prisoner  himself,  by  such  application,  to 
waive  the  benefit  of  that  clause  in  the  Consti- 
tution which  provides  that  no  man  shall  be 
put  twice  in  jeopardy  of  life  or  limb  for  the 
same  offense.  U.  S.  v.  Harding,  (1846)  1 
Wall.  Jr.  (C.  C.)  127,  26  Fed.  Cas.  No.  15,- 
301,  in  which  case  the  court,  commenting  on 
the  decision  of  Story,  J.,  in  U.  S.  i*.  Gibert, 
(1834)  2  Sumn.  (U.  S.)  19,  25  Fed.  Cas.  No. 
15,204,  noted  ififra,  said;  "1  am  aware  that 
one  of  the  most  eminent  of  our  jurists  (Story, 
J.,  in  U.  S.  V.  Gibert  Isupra})  has  found  an 
inhibition  in  the  Constitution  against  the 
grant  of  new  trials  in  cases  involving  jeop- 
ardy of  life.  But  I  cannot  realize  the  cor- 
rectness of  the  interpretation,  w^hich,  anxious 
to  secure  a  citizen  against  the  injustice  of  a 
second  conviction,  requires  him  to  suffer  un- 


der the  injustice  of  a  first.  Certainly,  I 
would  not  subject  the  prisoner  to  the  hazards 
of  a  new  trial  without  his  consent.  If,  being 
capitally  convict,  he  elects  to  undergo  the 
sentence,  it  may  be  his  right,  as  it  was  to 
have  pleaded  guilty  to  the  indictment.  When, 
however,  he  asks  a  second  trial,  it  is  to  re- 
lieve himself  from  the  jeopardy  in  which  he 
is  already ;  and  it  is  no  new  jeopardy  that  he 
encounters  when  his  prayer  is  granted,  but 
the  same,  divested  of  the  imminent  certainty 
of  its  fatal  issue." 

This  provision  means  that  no  person  shall 
be  tried  a  second  time  for  the  same  offense 
after  a  trial  by  a  competent  and  regular  jury 
upon  a  good  indictment,  whether  there  be  a 
verdict  of  acquittal  or  conviction.  Therefore, 
a  new  trial  in  a  capital  case,  after  a  verdict 
regularly  rendered  upon  a  sufficient  indict- 
ment, cannot  be  granted.  U.  S.  v.  Gibert, 
(1834)  2  Sumn.  (U.  S.)  19,  25  Fed.  Cas.  No. 
15.204;  but  in  a  dissenting  opinion  in  Sparf 
r.  U.  S.,  (1895)  156  U.  S.  175,  Gray,  J., 
said :  "  Although  Mr.  Justice  Story,  in  U.  S. 
V.  Gibert,  (1834)  2  Sumn.  (U.  S.)  19,  thought 
that  a  new  trial  could  not  be  granted  to  a  man 
convicted  of  murder  by  a  jury,  because  to  do 
so  would  be  to  put  him  twice  in  jeopardy  of 
his  life,  yet  the  Circuit  Courts  of  the  United 
States  may  doubtless  grant  new  trials  after 
conviction,  though  not  after  acquittal,  in 
criminal  cases  tried  before  them." 


13.  Motion  in  Arrest  of  Judgment  Pending.  —  In  order  to  sustain  a  plea  of 
former  acquittal  or  of  former  conviction,  it  should  appear  that  the  former  pro- 
ceedings have  been  concluded.  When  a  motion  in  arrest  of  judgment  is  still 
pending,  such  a  plea  cannot  be  sustained. 

U.  S.  17.  Martin,  (1886)  28  Fed.  Rep.  812. 


14.  Dinniflwal  of  Case  After  Award  of  New  Trial.  —  When  a  defendant  has 
been  convicted,  an  appeal  taken,  and  a  new  trial  awarded,  the  case  dismissed 
and  a  second  bill  of  indictment  found,  a  plea  of  former  jeopardy  will  not  avail. 

U.  S.  V.  Jones,  (1887)  31  Fed.  Rep.  726. 

16.  Judgment  Arrested  for  Apparent  Defects.  —  When  a  judgment  is  arrested 
for  apparent  defects,  a  plea  of  former  jeopardy  cannot  be  sustained. 

U.  8.  V.  Jones,  (1887)  31  Fed.  Rep.  725. 
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16.  Compliance  with  One  of  Alternative  Punishments.  —  Where  a  law  authorizes 
imprisonment  or  a  fine,  and  the  court,  through  inadvertence,  has  imposed  both 
punishments^  after  the  fine  is  paid  the  court  cannot,  during  the  same  term, 
change  its  judgment  by  sentencing  the  defendant  to  imprisonment. 

Ex  f.  Lange,  (1873)   18  Wall.  (U.  S.)   175,       from  being  twice  punished  for  the  same  of- 
in  which  case  the  court  said  that  this  clause      fense  as  from  being  tried  for  it. 
was  designed  as  much  to  prevent  the  criminal 
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**  Nor  shall  [any  person]  be  compelled  in  any  criminalcase  to  be  a  witness  against 
himself." 

I.  Affirmation  of  Principles  of  Common. Law,  277. 

II.  Must  Be  Given  a  Broad  Construction,  278. 

Ill  Limitation  on  Territorial  Legislature,  278. 

IV.  Who  Entitled  to  Protection,  278. 

1.  A//  Persons  Summoned  as  Witnesses,  278. 

2.  A  liens  y  278. 

V.  Compulsion  Not  Alone  Physical  or  Mental  Duress,  278. 
VI.  "  In  Any  Criminal  Case,'*  279. 

1.  In  General^  279. 

2.  Suits  for  Penalties  and  Forfeitures  y  279. 

3.  Proceedings  in  Rem,  279. 

VII.  Claim  of  Privilege  and  Duty  of  the  Court,  279. 

1.  In  General y  279. 

2.  Motive  of  Plea  of  Privilege y  280. 

VIII.  Before  Grand  Jury,  281. 
IX.  Right  to  Be  Informed  of  Privilege,  281. 
X.  Privilege  Cannot  Be  Invoked  by  Counsel,  281. 
XL  Absolute  Immunity  Must  Be  Given,  281. 

1.  In  General y  281. 

2.  Assurance  by  the  Court  of  Immunity ^  282. 

3.  Protection  Against  Prosecution  in  State  Courts j  282. 

4.  Grant  of  Immunity  in  Particular  Statutes ^  282. 

a.  Section  860^  P.  S.,  2S2. 

b.  Bankruptcy  Act  of  i8g8,  283. 

c.  Interstate  Commerce  Commission  Acty  283. 

XIL  When  May  Not  Be  Compelled  to  Testify,  284. 

1.  Evidence  May  Be  Used  Not  Only  in  Pending  but  in  Future  ProseeU" 

tionSy  284. 

2.  Testimony  Leading  to  Other  Information^  284. 

3.  Requiring  Production  of  Private  Books  ana  Papers^  285. 

a.  In  Generaly  285. 

b.  Calling  for  Incriminating  Document  in  Presence  of  J^ury^  285. 

4.  A  Proper  Question  in  a  Series  Having  Tendency  to  Criminate^  285. 

5.  Examination  of  Officer  Charged  with  Misconduct ^  286. 

6.  Requiring  Oath  of  Loyalty ^  286. 

XIII.  When  May  Be  Compelled  to  Testify,  286. 

1.  Prosecution  Barred^  286. 

2.  Testimony  Tending  to  Degrade^  286. 

3.  Cross-examinationy  287. 

XIV.  Liability  for  Perjury  on  Waiver  of  Privilege,  287. 

L  AFFntKATioir  OF  Principles  of  Cokmon  Law.  —  With  the  adoptioii  of 

this  amendment  principles  established  at  the  common  law  became  reaffirmed 

in  the  Constitution. 

U.  S.  v.  Three  Tons  Coal,  (1875)  6  Bias.  (U.  S.)  379,  28  Fed.  Gas.  No.  16,616. 
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n.  MuBT  Be  Given  a  Bboad  Gokstbuction.  —  This  clause  must  have  a  broad 
oonstruction  in  favor  of  the  right  which  it  was  intended  to  secure. 

Counselman  v.  Hitchcock,  (1892)  142  U.  S.  59G,  affirming  (1896)  70  Fed.  Rep.  46.  See 
662,  reversing  In  re  Counselman,  (1890)  44  also  Interstate  Commerce  Commission  t?. 
i«'ed.  Rep.  268.  Baird,  (1904)  194  U.  S.  46. 


"  The  clause  should  be  construed,  as  it  was 
doubtless  designed,  to  effect  a  practical  and 
beneficent  purpose  —  not  necessarily  to  pro- 
tect witnesses  against  every  possible  detri- 
ment which  might  happen  to  them  from  their 
testimony,  nor  to  unduly  impede,  hinder,  or 
obstruct  the  administration  of  criminal  jus- 
tice."    Brown  v.  Walker,    (1896)    161  U.  S. 


This  constitutional  provision,  which  has 
long  been  regarded  as  one  of  the  safeguards  of 
civil  liberty,  should  be  applied  in  a  broad 
spirit,  to  secure  to  the  citizen  immunity  from 
everv  kind  of  self-accusation.  A  literal  con- 
struction  would  deprive  it  of  its  efficacy.  In  re 
Nachman,  (1902)   114  Fed.  Rep.  996. 


m.  LiKiTATiON  ON  Tebbitobial  Leoislatube.  —  This  clause  stands  as  a 
limitation  of  the  power  of  the  territorial  legislature. 
Peacock  v.  Pratt,  (C.  C.  A.  1903)  121  Fed.  Rep.  778. 

IV.  Who  Entitled  to  Pbotection  —  1.  All  Persons  Sommoned  as  Witnesses. 

—  It  is  impossible  that  the  meaning  of  the  constitutional  provision  can  only 
be  that  a  person  shall  not  be  compelled  to  be  a  witness  against  himself  in  a 
criminal  prosecution  against  himself.  It  is  not  limited  to  such  cases,  but  the 
object  was  to  insure  that  a  person  should  not  be  compelled,  when  acting  as  a 
witness  in  any  investigation,  to  give  testimony  which  might  tend  to  show  that 
he  himself  had  committed  a  crime.  The  privilege  is  limited  to  criminal  matters, 
but  it  is  as  broad  as  the  mischief  against  which  it  seeks  to  guard. 

ants  from  giving  evidence  against  themselves, 
when  the  law  forbade  them  from  being  wit- 
nesses at  all.  But  when  the  disability  was 
removed  they  came  within  its  protection,  not 
because  they  were  defendants,  but  because 
they  might  be  witnesses.  Moreover,  when  a 
defendant  is  protected  by  the  state  statute 
from  being  called,  and  yet  ofTers  himself  as 
a  witness  in  his  own  behalf,  he  cannot  claim 
the  protection  of  the  Constitution  as  to  the 
charge  involved,  while,  if  he  be  a  mere  wit- 
ness, and  unrelated  as  defendant  to  the  pro- 
cpcding,  he  may  end  his  evidence  whenever 
it  guiltily  connects  him  even  with  the  imme- 
diate offenst^  under  investigation.  U.  S.  v. 
Kimball,  (1902)  117  Fed.  Rep.  160.  But  see 
U.  S.  V.  McCarthy,  (1883)  18  Fed.  Rep.  89. 


Counselman  v.  Hitchcock,  (1892)  142  U.  S. 
662,  reversing  In  re  Counselman,  (1890)  44 
Fed.  Rep.  268. 


The  constitutional  provision  is  not  directed 
to  defendants,  but  is  a  common  shield  for  all 
persons  summoned  as  witnesses.  It  is  for  the 
protection  of  witnesses,  irrespective  of  their 
relation  to  the  proceedings.  The  Constitution 
includes  persons  who  are  defendants,  so  far  as 
they  belong  to  the  whole  class  of  competent 
witnesses;  but  at  the  time  of  the  adoption  of 
the  provision  the  class  known  as  "  defend- 
ants "  was  under  disability,  and  hence  could 
not  have  been  contemplated.  It  may  not  be 
considered  that  the  Constitution  intended  to 
protect  persons  having  the  status  of  defend- 


2.  Aliens.  —  Aliens  while  in  the  United  States  are  entitled  to  the  benefits 

of  constitutional  guaranties.    Letters  taJien  from  Chinese  persons,  the  envelopes 

being  opened  by  customs  officials,  cannot  be  used  in  evidence  against  such 

persons  without  violating  the  protection  afforded  by  this  clause. 
U.  S.  V,  Wong  Quong  Wong,  (1899)  94  Fed.  Rep.  832. 

V.  CoKPirLsiON  Not  Alone  Physical  ob  Mental  Duress.  —  The  compulsion 

prohibited  is  not  alone  physical  or  mental  duress,  such  as  comes  from  unlawful 
commands  and  authoritative  orders  by  those  engaged  in  extorting  testimony, 
but  comprehends  also  that  lesser  degree  of  compulsion  which  subjects  the 
citizen  to  some  important  disadvantage  by  tlie  use  of  means  to  procure  the 
evidence  which  it  is  desireil  should  be  extracted  from  him. 
U.  S.  V.  BeU,  (1897)  81  Fed.  Rep.  837. 
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VL  "IH  Ahy  Cbucinal  Case"  —  1.  In  General.  —  The  words  "criminal 
case  "  must  be  construed  as  meaning  a  case  in  which  punishment  for  crime  is 
sought  to  be  visited  upon  the  person  of  the  offender,  in  the  ordinary  course  of 
a  criminal  prosecution,  in  contradistinction  to  a  proceeding  in  rem  to  effect  a 
forfeiture  of  the  tiling  to  which  the  offense  primarily  attaches. 

U.  8.  V.  Three  Tom  Coal,  (1876)  6  Biss.  (U.  S.)  379,  28  Fed.  Cas.  No.  16,615. 

2.  Suits  for  Penalties  and  Forfeitures.  —  Suits  for  penalties  and  forfeitures 
incurred  by  the  commission  of  offenses  against  the  law  are  of  a  gwcw^-criminal 
nature,  and  are  within  the  reason  of  criminal  proceedings  for  all  the  purposes 
of  the  Fourth  Amendment,  and  of  that  provision  of  the  Fifth  Amendment  which 
declares  that  no  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself;  and  a  compulsory  production  of  the  private  books  and  papers 
of  the  owner  of  goods  sought  to  be  forfeited  in  such  a  suit  is  compelling  him 
to  be  a  witness  against  himself  within  the  meaning  of  the  Fifth  Amendment 
and  is  the  equivalent  of  a  search  and  seizure  —  and  an  unreasonable  search 
and  seizure  —  within  the  meaning  of  the  Fourth  Amendment 

Boyd  r.  U.  S.,  (1886)  116  U.  S.  634,  reversing  U.  S.  t?.  Boyd,  (1885)  24  Fed.  Rep.  690,  692. 

An  Action  to  BoeoTor  a  Penalty  for  Importing  an  AUen  nnder  Contract  to  perform  labor, 
in  violation  of  an  Act  of  Congress,  though  an  action  civil  in  form,  is  criminal 
in  its  nature,  and  in  such  a  case  a  defendant  cannot  be  compelled  to  be  a  witness 
against  himself. 

Lees  V.  U.  S.,  (1893)  160  U.  S.  480. 

3.  Proceedings  in  Eem.  —  A  judicial  proceeding  against  certain  property  for 
the  enforcement  of  a  forfeiture,  the  ground  of  the  proceeding  being  alleged 
violation  of  the  revenue  laws,  is  not  a  criminal  proceeding.  The  true  test  is 
that  when  a  judgment  of  forfeiture  necessarily  carries  with  it  and  as  part  of  it 
a  conviction  and  judgment  against  the  person  for  the  crime,  the  case  is  of 
criminal  character.  But  when  the  forfeiture  does  not  necessarily  involve 
personal  conviction  and  judgment  for  the  offense,  and  such  conviction  and 
judgment  must  be  obtained,  if  at  all,  in  another  and  independent  proceeding, 
there  the  remedy  by  way  of  forfeiture  is  of  civil  and  not  criminal  nature. 

U.  S.  V.  Three  Tons  Coal,  (1876)  6  Biss.  (U.  S.)  379,  28  Fed.  Cas.  No.  16,616. 

VII  Claik  07  Pbivileos  and  Duty  of  the  Coubt  —  1.  In  General. — 
A  witness  cannot  avoid  answering  questions  upon  his  mere  statement  that  his 
answers  to  them  will  tend  to  criminate  him.  It  is  for  the  judge  to  decide 
whether  his  answers  will  reasonably  have  such  tendency,  or  whether  it  will 
furnish  an  element  or  link  in  the  chain  of  evidence  necessary  to  convict  him. 
In  determining  whether  or  not  the  witness  is  entitled  to  the  privilege  of  silence, 
the  court  may  look  at  all  the  cdroumstances  of  the  case,  and  determine  whether 
or  not  there  is  reasonable  ground  to  apprehend  danger  to  the  witness  from  his 
being  compelled  to  testify.  If  the  fact  that  the  witness  is  in  danger  appears, 
great  latitude  should  then  be  allowed  to  him  in  judging  for  himself  of  the 
effect  of  any  particular  question. 
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Foot  17.  Buchanan,  (1902)  113  Fed.  Bep. 
160.  See  also  In  re  Hess,  (1905)  134  Fed. 
Rep.  113. 

The  statement  of  a  witness  that  his  answer 
to  a  question  would  criminate  him  is  not 
conclusive,  but  it  is  for  the  judge  before  whom 
the  question  arises  to  decide  whether  an 
answer  to  the  question  put  may  reasonably 
have  a  tendency  to  criminate  the  witness,  or 
to  furnish  proof  of  a  link  in  the  chain  of 
evidence  necessary  to  convict  him  of  a  crime. 
It  must  appear  from  the  character  of  the  ques- 
tion, and  the  other  facts  adduced  in  the  case, 
that  there  is  some  tangible  and  substantial 
probability  that  the  answer  of  the  witness 
may  help  to  convict  him  of  a  crime.  Ex  p. 
Irvine,  (1896)  74  Fed.  Rep.  960. 

It  is  not  sufficient  to  excuse  the  witness 
from  answering  that  he  may  in  his  own  mind 
think  his  answer  to  the  question  might  by 
possibility  lead  to  some  criminal  charge 
against  him,  or  tend  to  convict  him  of  it,  if 
made.  The  court  must  be  able  to  perceive 
that  there  is  reasonable  ground  to  appre- 
hend danger  to  the  witness  from  his  being 
compelled  to  answer.  U.  S.  V,  McCarthy, 
(1883)   18  Fed.  Rep.  88. 

Claim  should  be  allowed  when  hazard  ap- 
pears.—  The  refusal  of  a  bankrupt  to  an- 
swer questions  on  the  ground  that  the  answers 
would  tend  to  incriminate  him  should  be 
sustained  when  the  situation  is  such  as  seems 
to  put  him  in  any  hazard.  In  re  Shera, 
(1902)  114  Fed.  Rep.  207.  See  In  re  Frank- 
lin Syndicate,  (1900)   114  Fed.  Rep.  205. 

Presumption  favors  claim  of  privilege.— 
In  a  case  where  it  clearly  appears  to  the 
court  that  a  party  from  whom  evidence  is 
sought  contumaciously  or  mistakenly  refuses 
to  furnish  that  which  cannot  possibly  injure 
him,  he  will  not  be  permitted  to  shield  him- 
self behind  the  privilege,  but  generally  the 
party  best  knows  what  he  cannot  furnish 
without  accusing  himself,  and  where  it  is  not 
perfectly  evident  and  manifest  that  the  evi- 


dence called  for  will  not  be  incriminating, 
the  privilege  must  be  allowed.  In  re  Kanter, 
(1902)  117  Fed.  Rep.  356. 

Effect  of  oath  to  support  claim  of  privilege. 
—  It  is  the  province  of  the  court  to  judge 
whether  any  direct  answer  to  the  question 
which  may  be  proposed  will  furnish  evidence 
against  the  witness.  If  such  answer  may  dis- 
close a  fact  which  forms  a  necessary  and  es- 
sential link  in  the  chain  of  testimony,  which 
would  be  sufficient  to  convict  him  of  any 
crime,  he  is  not  boimd  to  answer  it  so  as  to 
furnish  matter  for  that  conviction.  In  such 
a  case  the  witness  must  himself  judge  what 
his  answer  will  be;  and  if  he  say  on  oath 
that  he  cannot  answer  without  accusing  him- 
self, he  cannot  be  compelled  to  answer.  U.  S. 
V.  Burr,  (1807)  25  Fed.  Gas.  No.  14,692e. 

If  the  question  is  of  such  a  description  that 
the  answer  may  or  may  not  criminate  the  wit- 
ness, he  can  refuse  to  answer,  but  if  the 
court  is  convinced  that  the  answer  to  the 
question  cannot  by  any  possibility  criminate' 
him,  and  especially  if  the  witness  does  ,not 
swear  that  he  believes  it  would,  it  is  the  duty 
of  the  court  to  compel  him  to  answer.  In  re 
Levin,  (1904)  131  Fed.  Rep.  388. 

A  witness  in  a  criminal  cause  will  be  com- 
pelled to  answer  a  question  which  he  says, 
upon  his  oath,  he  cannot  answer  without  dis- 
closing a  fact  which  may  be  material  and 
important  evidence  to  cdminate  himself,  as 
participator  in  the  same  offense  for  which 
the  defendant  stands  indicted;  provided  the 
court  should  be  of  opinion  that  no  direct 
answer  to  the  question  could  furnish  evidence 
against  the  witness.  U.  S.  v.  Miller,  (1821) 
2  Cranch  (C.  C.)  247,  26  Fed.  Gas.  No. 
15,772. 

A  writ  of  habeas  corpus  to  release  a  wit- 
ness committed  for  contempt  was  refused  by 
the  Supreme  (Dourt  upon  the  sround  that  that 
court  had  no  appellate  jurisaiction  in  crimi- 
nal causes.  Ew  p.  Kearney,  (1882)  7  Wheat. 
(U.  S.)  38. 


2.  Motive  of  Plea  of  Privilege.  —  "  It  is  argued  by  counsel  for  the  respondent 
that  there  was  evidence  before  the  trial  court  to  show  that  the  privilege  was 
pleaded  in  bad  faith,  merely  to  save  the  defendants  and  not  to  protect  the 
witnesses  from  a  prosecution  of  themselves.  It  is  true  that  in  many  of  the 
authorities,  particularly  the  English  ones  already  referred  to,  the  question  of 
bad  faith  is  regarded  as  material  in  the  matter  of  determining  whether  a 
question  will  subject  the  witness  to  prosecution.  It  is  to  be  noted  that  in  the 
English  cases  the  judges  are  interpreting  and  applying  a  mere  rule  of  the 
common  law  for  the  protection  of  witnesses,  while  we  are  enforcing  a  positive 
constitutional  guaranty.  Possibly,  therefore,  they  may  exercise  a  greater 
latitude  in  denying  the  privilege  than  we  can.  We  do  not  understand  any  of 
the  American  authorities  to  go  so  far  as  to  hold  that  where,  from  the  evidence 
and  the  nature  of  the  question,  the  court  can  definitely  determine  that  the 
question,  if  answered  in  a  particular  way,  will  form  a  link  in  the  chain  of 
evidence  to  establish  the  commission  of  a  crime  by  the  witness,  the  court  should 
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inquire  into  the  motive  of  tlie  witness  in  pleading  his  privilege.  It  is  only 
where  the  criminating  effect  of  the  question  is  doubtful  that  the  motive  of  the 
witness  may  be  considered,  for  in  such  a  case  his  bad  faith  would  have  a 
tendency  to  show  that  his  answer  would  not  subject  him  to  the  danger  of  a 
criminal  prosecution  or  help  to  prove  him  guilty  of  crime." 

Ex  p.  Irvine,  (1896)  74  Fed.  Rep.  964. 

Vni.  Befobe  Oband  Jtiey.  —  It  is  entirely  consistent  with  the  language  of 
this  article  that  the  privilege  of  not  being  a  witness  against  himself  is  to  be 
exercised  in  a  proceeding  before  a  grand  jury.  The  provisions  of  the  Sixth 
Amendment  distinctly  mean  a  criminal  prosecution  against  a  person  who  is 
accused  and  who  is  to  be  tried  by  a  petit  jury,  but  a.  criminal  prosecution  under 
that  article  is  much  narrower  than  a  "  criminal  case  "  under  this  article. 


Counselman  v.  Hitchcock,  (1802)  142  U.  S. 
663,  reversing  In  re  Counselman,  (1890)  44 
Fed.  Rep.  268. 

A  witness  is  not  bound  to  answer,  before 
the  grand  jury,  a  question,  the  answer  to 
which  might  implicate  himself,  i'lul  he  is  the 
sole  judge  whether  it  will.  The  court  is  to 
decide  whether  the  answer  could  implicate  the 


witness.  Sanderson's  Case,  (1829)  3  Cranch 
(C.  C.)  638,'  21  Fed.  Cas.  No.  12,297.  But 
see  Devaughn's  Case,  (1824)  2  Cranch  (C. 
C.)  501,  7  Fed.  Cas.  No.  3,837,  wherein  it 
was  held  that  a  witness  before  the  grand 
jury  is  bound  to  answer  a  question,  although 
he  makes  oath  that  he  cannot  answer  it  with- 
out criminating  himself. 


It  Is  Fatal  to  an  Indictment  that  the  defendant  was  called  to  testify  before  the 
grand  jury  in  the  particular  matter  from  which  it  resulted,  without  being 
informed  or  knowing  that  his  own  conduct  was  the  subject  under  investigation. 

U.  S.  V.  Edgerton,  (1897)  80  Fed.  Rep.  374. 

IX.  Bight  to  Be  Infoemed  or  Privilege.  —  In  an  examination  before  a 
pension  examiner,  unless  a  witness  manifestly  ignorant  of  his  privilege  is 
informed  of  it  by  the  examiner,  so  that  he  may  protect  himself,  consult  counsel 
if  he  desires,  and  assert  his  right  to  remain  silent,  the  examination  cannot  be 
used  in  evidence  against  him,  even  on  an  indictment  for  false  swearing  in  the 
progress  of  the  examination  itself.  The  examiner  must  do  what  the  courts 
generally,  if  not  always,  do,  in  examining  a  witness  in  danger  of  incriminating 
himself  —  warn  him  of  the  danger,  and  advise  him  of  his  constitutional 
privilege. 

U.  S.  V.  Bell,  (1897)  81  Fed.  Rep.  853. 

X.  Privilege  Cannot  Be  Invoked  by  Counsel.  —  The  privilege  is  personal 
and  cannot  be  invoked  by  coiinsol. 


In  re  Kjiickerbocker  Steambont  Co.,  (1005) 
136  Fed.  Rep.  958,  approviirjf  tlio  j)rinciplo 
stated  in  Abbott's  Trial  Kvi(l(:n('.'\  pp.  783, 
784:  "Where  the  privileire  exists,  it  is  per- 
sonal to  the  witness.     His  counsol  en n not  be 


heard  to  object.  *  »  *  The  witness  has  a 
riirlit  to  advise  with  his  counsel  in  the  hear- 
in  £>•  of  the  court,  but  not  privately,  but  must 
<rive  liis  own  answer  without  aid  in  writing 

or  otherwise." 


XL  Absolute  Immunity  Must  Be  Given  —  1.  In  General. —  Xo  statute  which 
leaves  the  party  or  witno'-s  subj^et  to  prosecution  after  he  iMiswors  a  criminal 
question  put  to  him  can  liave  tlio  effect  of  supplanting  the  privilege  conferred 
by  this  provision.     In  view  of  the  provision,   a  statutory  enactment,  to  be 
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valid,  must  afford  absolute  immunity  against  future  prosecution  for  the  offense 
to  which  the  question  relates. 

Counselman  r.  Hitchcock,  (1892)  142  U.  S.  only  for  offenses  aliunde  the  testimony  he  i- 

686,  reversing  In  re  Counselman,   (1800)   44  then  giving,   but   that   testimony  cannot   be 

Fed.  Rep.  268.  made  the  basis  of  a  prosecution  against  him, 

and  it  is  manifest  that  the  immunity  of  the 

To  allow  an  inquisitorial,  self- incriminating  Constitution  cannot  comprehend  full  protec- 

examination  to  take  place  the  witness  must  be  tion  unless  this  be  so.    U.  S.  v.  Bell,  (1897) 

exempted  absolutely  from  all  prosecution,  not  81  Fed.  Rep.  843. 

2.  Assurance  by  the  Court  of  Immunity.  —  An  assurance  by  the  court  that  no 
information  given  by  a  person  in  his  answers  to  the  questions  would  or  could 
be  used  against  him  in  any  prosecution  in  any  court  of  the  United  States  is 
not  sufficient.  He  cannot  be  required  to  waive  his  constitutional  privilege 
upon  such  an  assurance  by  the  court,  but  has  the  right  to  stand  upon  his 
constitutional  privilege  notwithstanding  such  assurance  and  to  remain  silent 
whenever  any  question  is  asked  the  answer  to  which  may  tend  to  criminate  him. 

Foot  V,  Buchanan,  (1902)  113  Fed.  Rep.  161. 

3.  Protection  Against  Froseciition  in  State  Courts.  —  A  witness  under  ex- 
amination before  a  referee  in  bankruptcy  cannot  be  compelled  to  answer  a 
question  the  answer  to  which  he  claims  will  criminate  him.  No  Act  of  Congress 
can  deprive  a  citizen  of  the  privilege  afforded  by  the  Constitution  unless  it 
supplies  a  complete  protection  from  all  perils  against  which  the  Constitution 
was  intended  to  provide.  The  provision  in  the  Bankruptcy  Act  that  "  no 
testimony  given  by  him  shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding  "  can  have  no  other  effect  than  to  protect  him  against  the  use  of  his 
testimony  in  any  prosecution  in  the  courts  of  the  United  States  and  would 
be  no  answer  to  a  prosecution  which  might  be  instituted  in  state  courts,  which 
are  not  created  by  the  Acts  of  Congress,  and  which  prescribe  their  own  rules 
or  proceeding  independently  of  Congress,  and  would  therefore  not  provide 
complete  protection. 

In  re  Nacbman,  (1002)  114  Fed.  Rep.  996. 

4.  Grant  of  Immunity  in  Particular  Statutes  —  a.  Section  860,  R  S. — 
Section  860,  R.  S.,  providing  that "  no  pleading  of  a  party,  nor  any  discovery  or 
evidence  obtained  from  a  party  or  witness  by  means  of  a  judicial  proceeding  in 
this  or  any  foreign  country,  shall  be  given  in  evidence,  or  in  any  manner  used 
against  him  or  his  property  or  estate,  in  any  court  of  the  United  States,  in  any 
criminal  proceeding,  or  for  the  enforcement  of  any  penalty  or  forfeiture,  pro- 
vided, that  this  section  shall  not  exempt  any  party  or  witness  from  prosecution 
and  punishment  for  perjury  committed  in  disnovor'nj^  or  testifying  as  afore- 
said," must  be  construed  as  declaring  that  no  evidence  obtained  from  a  witness 
by  means  of  a  judicial  proceeding  shall  be  given  in  evidence,  or  in  any  manner 
used  against  him  or  his  property  or  estate,  in  any  court  of  the  United  States,  in 
any  criminal  proceeding,  or  for  the  enforcement  of  any  penalty  or  forfeiture. 
But  it  could  not,  and  would  not,  prevent  tlio  upo  of  his  testimony  to  search  out 

other  testimony  to  be  used  in  evidence  afirninst  him  or  his  property,  in  a 
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criminal  proceeding  in  such  court.  It  could  not  prevent  the  obtaining  and  the 
use  of  witnesses  and  evidence  which  should  be  attributable  directly  to  the 
testimony  he  might  give  under  compulsion,  and  on  which  he  might  be  con- 
victed, when  otherwise,  and  if  he  had  refused  to  answer,  he  could  not  possibly 
have  been  convicted.  Such  protection  is  not  coextensive  with  the  constitutional 
provision. 

Counselman  t?.  Hitchcock,  (1892)  142  U.  S.  964.    But  see  U.  S.  v.  Brown,  (1871)  1  Sawy. 

660.     See   also   La   Bourgogne,    (1900)    104  (U.  S.)   531,  24  Fed.  Cas.  No.  14,671;  In  re 

Fed.  Rep.  823;  U.  S.  v.  Bell,  (1897)   81  Fed.  Phillips,  (1869)  10  Int.  Rev.  Rec.  107,  19  Fed. 

Rep.  830;  Ew  p.  Irvine,  (1896)  74  Fed.  Rep.  Gas.  No.  11,097. 

6.  Bankkuptcy  Act  of  1898.  —  Under  this  clause,  where  a  person  is 
under  examination  before  a  referee  in  bankruptcy  he  is  not  obliged  to  answer 
questions  when  he  states  that  his  answers  might  tend  to  criminate  him;  and 
this  is  true  notwithstanding  a  section  of  the  Bankrupt  Act  provides  that  "  no 
testimony  given  by  him  shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding." 


In  re  Rosser,  ( 1899)  96  Fed.  Rep.  305.  See 
also  In  re  Shera,  (1902)  114  Fed.  Rep.  207; 
In  re  Walsh.  (1900)  104  Fed.  Rep.  518;  In  re 
Scott,  (1899)  95  Fed.  Rep.  815;  In  re  Feld- 
stein,  (1900)  103  Fed.  Rep.  269.  But  in 
Mackel  v.  Rochester,  (C.  C.  A.  1900)  102 
Fed.  Rep.  317,  the  court  said:  "The  testi- 
mony which  he  may  be  compelled  to  give  in- 
cludes any  matter  within  his  knowledge  which 
is  relevant  to  the  tnnsnction  under  investi- 
gation and  material  to  its  determination.  If, 
in  giving  such  testimony,  he  exposes  himself 
to  prosecution  and  penalty,  he  is  within  the 
protection  of  the  statute,  and  upon  any  such 
prosecution  is  authorized  to  plead  as  a  bar 
thereof  that  under  the  compulsion  of  this  sec- 
tion he  gave  the  criminating  testimony."  And 
see  In  re  Franklin  Syndicate,  (1900)  114  Fed. 
Rep.  205. 

When  the  situation  is  such  as  seems  to  put 
him  in  any  hazard,  the  bankrupt  can  avail 
himself  of  the  privilege  of  refusing  to  in- 
criminate himself.  In  re  Shera,  (1902)  114 
Fed.  Rep.  207. 

Under  an  Act  of  0>ngress  relating  to  bank- 
ruptcy, a  bankrupt  cannot  be  compelled  to 
produce  his  books  and  papers,  when  he  alleges, 
and  it  does  not  clearly  appear  to  the  con- 
trary, that  the  schedules,  books,  etc.,  would 
be  competent  and  relevant  evidence  against 
him  on  the  trial  of  an  indictment  pending  in 
a  state  court,  charging  him  with  the  crime 
of  fraudulently  removing,  secreting,  and  dis- 
posing of  property  and  with  the  crime  of 
grand  larceny  in  the  first  degree  in  obtain- 


ing goods  upon  false  pretenses.    In  re  Kanter, 
(1902)    117  Fed.  Rep.  356. 

Examination  of  books  and  papers  to  test 
claim  of  privilege.  —  Where  a  bankrupt  pleads 
this  privilege,  he  should  be  required  to  bring 
the  books  and  papers  which  he  alleges  con- 
tain the  incriminating  evidence  before  either 
the  court  or  referee  in  bankruptcy ;  and,  when 
it  is  made  to  appear  that  his  plea  is  well 
founded,  the  court  can  make  such  order  in  the 
case  as  will  fully  protect  him  from  discovery 
of  such  evidence,  and  at  the  same  time,  if 
possible,  enable  the  trustee  to  obtain  such 
information  from  the  books  as  is  always 
necessary  and  indispensable  in  the  settlement 
of  bankrupt  estates.  In  re  Hess,  (1905)  134 
Fed.  Fep.  113.  See  also  In  re  Hark,  (1905) 
136  Fed.  Rep.  986. 

When  witnesses  testify  that  an  examination 
of  the  books  shows  nothing  in  them  tending 
to  incriminate  the  bankrupt,  and  that  the 
books  were  properly  and  carefully  kept,  the 
bankrupt  may  be  compelled  td  produce  them 
before  the  referee.  In  re  Hess,  (1905)  136 
Fed.  Rep.  988. 

A  trustee  charged  by  a  referee  with  mis- 
appropriating funds  of  the  estate,  through  al- 
teration of  checks  after  they  had  been  counter- 
signed by  the  referee,  may  decline  to  answer 
a  question  the  answer  to  which  might  tend 
to  criminate  him.  The  Bankruptcy  Act  af- 
fords no  immunity  excepting  with  reference 
to  the  testimony  of  a  bankrupt.  In  re  Smith, 
(1902)  112  Fed.  Rep.  509. 


€.  Interstate  Commerce  Commission  Act.  —  An  Act  of  Congress  which 

provides  that  "  no  person  shall  be  excused  from  attending  and  testifying  or 

from  producing  books,  papers,  tariffs,  contracts,  agreements,  and  documents 

before  the  interstate  commerce  commission,  or  in  obedience  to  the  subpcena 

of  the  commission,    *    *    *    on  the  ground  or  for  the  reason  that  the  testimony 

or  evidence,  documentary  or  otherwise,  required  of  him,  may  tend  to  criminate 

him  or  subject  him  to  a  penalty  or  forfeiture;  but  no  person  shall  be  prose* 
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cuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  trans- 
action, matter  or  thing,  concerning  which  he  may  testify,  or  produce  evidence, 
documentary  or  otherwise,  before  said  commission,  or  in  obedience  to  its 
subpoena,  or  the  subpoena  of  either  of  them,  or  in  any  such  case  or  proceeding," 
is  not  incompatible  with  this  clause. 


Brown  r.  Walker,  ( 1896)  161  U.  IS.  593,  by 
a  bare  majority  of  the  court,  wherein  the 
court  said :  "  Stringent  as  the  general  rule 
is,  however,  certain  classes  of  cases  have  al- 
ways been  treated  as  not  falling  within  the 
reason  of  the  rule,  and,  therefore,  constitut- 
ing apparent  exceptions.  When  examined, 
these  cases  will  all  be  found  to  be  based  upon 
the  idea  that,  if  the  testimony  sought  cannot 
possibly  be  used  as  a  basis  for,  or  in  aid  of,  a 


criminal  prosecution  against  the  witness,  the 
rule  ceases  to  apply,  its  object  being  to  protect 
the  witness  hini.self  and  no  one  else  —  much 
less  that  it  shall  be  made  use  of  as  a  pretext 
for  securing  immunity  to  others."  Affirming 
(1895)  70  Fed.  Rep.  46.  See  also  Interstate 
Commerce  Commission  v.  Baird,  (1904)  194 
U.  S.  45.  But  see  U.  S.  v,  James,  (1894)  60 
Fed.  Rep.  257. 


Xn.  Whek  ILat  Not  Be  Compelled  to  Testify — 1.  Evidence  May  Be 
Used  Not  Only  in  Pending  but  in  Future  Prosecutiona.  — The  fact  that  no  prosecu- 
tion is  now  pending  against  the  bankrupt  is  no  answer  to  his  right  to  claim  this 
constitutional  privilege.  The  meaning  of  the  constitutional  provision  is  not 
simply  that  he  shall  not  be  compelled  to  produce  books  and  papers  which  may 
contain  evidence  tending  to  incriminate  him  in  a  pending  prosecution  for  a 
criminal  offense  against  him,  but  its  object  is  to  insure  him  against  such  com- 
pulsory production  of  his  books  and  papers  containing  incriminating  evidence 
in  any  proceeding  or  investigation,  whether  such  compulsory  disclosure  is 
sought  directly  to  establish  his  guilt,  or  indirectly  and  incidentally  for  the 
purpose  of  proving  facts  involved  in  an  issue  between  other  parties.  If  the 
disclosure  thus  made  would  be  capable  of  being  used  against  him  as  a  con- 
fession of  crime,  or  an  admission  of  facts  tending  to  prove  the  commission  of 
an  offense  by  himself,  in  any  prosecution  then  pending  or  that  might  be 
brought  against  him  thereafter,  such  disclosure  would  be  an  accusation  of 
Himself,  within  the  meaning  of  the  constitutional  provision. 

In  re  Hess,  (1905)  134  Fed.  Rep.  109. 

2.  Testimony  Leading  to  Other  Information.  —  A  person  cannot  be  compelled 
to  disclose  facts  before  a  court  or  a  grand  jury  which  might  subject  him  to  a 
criminal  prosecution  or  his  property  to  forfeiture,  though  a  statute  declares  that 
no  evidence  obtained  from  him  shall  be  given  in  evidence,  or  in  any  manner 
used  against  him  or  his  property  or  estate  in  any  court  of  the  United  States 
in  any  criminal  proceedings  or  for  the  enforcement  of  any  penalty  or  for- 
feiture. While  such  a  statute  would  protect  him  from  \he  use  of  his  testi- 
mony against  him  or  his  property,  in  any  prosecution  against  him  or  his 
property,  it  could  not  and  would  not  prevent  the  use  of  his  testimony  to  search 
out  other  testimony  to  be  used  in  evidence  against  him  or  his  property  in  a 
criminal  proceeding  in  a  court  of  the  Tin i tod  States. 

Counselman  v.  Hitchcock,  (1892)  142  U.  S.  tholesa  point  to  other  information  not  other- 
564,  reversing  In  re  Counselman,  (1890)  44  wise  to  be  obtained,  which,  when  ootained, 
Fed.  Rep.  268.  may  be  used,  and  successfully  used,  against 

him,  is  not  n  valid  jrround  of  objection.    Tn  re 

That  although  answers  cannot  themselves  Phillips,  (1869)  10  Int.  Rev.  Rec.  107,  19 
be  used  against  the  witness,  they  may  never-       Fed.  Cas.  No.  11,097. 
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3.  Eequiring  Production  of  Private  Books  and  Papers —  a.  In  Gbnebal.  —  The 
Act  of  June  22,  1874,  so  far  as  it  authorizes  an  order  requiring  the  production 
of  books  and  papers  in  actions  for  penalties  and  forfeitures,  violates  this  clause. 


Boyd  V.  U.  S.,  ( 1886)  116  U.  S.  633,  wherein 
-the  court  said  that  there  is  an  intimate  rela- 
tion between  the  Fourth  and  Fifth  Amend- 
ments. "  They  throw  great  light  on  each  other. 
For  the  *  unreasonable  searches  and  seizures ' 
condemned  in  the  Fourth  Amendment  are  al> 
most  always  made  for  the  purpose  of  com- 
pelling a  man  to  give  evidence  against  him- 
self, which  in  criminal  cases  is  condemned  in 
the  Fifth  Amendment;  and  compelling  a  man 
'  in  a  criminal  case  to  be  a  witness  against 
himself,*  which  is  condemned  in  the  Fifth 
Amendment,  throws  light  on  the  question  as 
to  what  is  an  *  unreasonable  search  and 
seizure '  within  the  meaning  of  tne  Fourth 
Amendment.  And  we  have  been  unable  to 
perceive  that  the  sefzure  of  a  man's  private 
books  and  papers  to  be  used  in  evidence 
against  him  is  substantially  different  from 
compelling  him  to  be  a  witness  against  him- 
self." Reversing  U.  S.  v.  Boyd,  (1885)  24 
Fed.  Rep.  690,  692.  See  also  Blum  r.  State, 
(1902)  94  Md.  382. 

But  see  U.  S.  v.  Distillery,  No.  Twenty- 
Eight,  (1875)  6  Biss.  (U.  S.)  483,  25  Fed. 
Cas.  No.  14,966,  wherein  it  was  held  that  an 
order  under  the  fifth  section  of  the  Act  of 
June  22,  1874,  providing  for  the  production 
of  books,  papers,  etc.,  "  in  all  suits  and  pro- 
ceedings other  than  criminal,  arising  under 
any  of  the  revenue  laws  of  the  United  States," 
was  not  unconstitutional  under  this  clause, 
as  such  a  proceeding  was  entirely  independ- 
ent of  any  criminal  prosecutions  and  the 
books  and  papers  could  only  be  used  in  the 
particular  action. 

Papers  deposited  in  a  bank.  —  The  presi- 
dent of  an  insolvent  hank  brought  a  bill 
against  the  receiver  to  obtain  possession  of  a 
trunk  alleged  to  contain  |>riv;>te  j).ii)prs,  TIio 
bill  alleged  that  the  plaintiff  deposited  in  the 
vaults  of  the  bank  certain  private  .r.'<l  j)^r- 
sonal  books,  papers,  and  other  documents, 
which  were  never  the  property  of  tiie  bank, 
and  that  some  of  the  papers  were  then  in  a 
trunk,  to  which  he  held  the  key;  that  the 
trunk  was  in  the  vault  when  the  btmk  was 
closed  by  order  of  the  comptroller,  and  that 
the  receiver  had  since  held  it,  and  refused 
to  pass  it  to  the  plaintiff;  that  the  papers 
were  personal  in  tlieir  nature,  and  necessary 
to  a  settlement  of  his  business  affairs;  that 
he  was  charged  with  violations  of  the  law, 
and  that  the  government  attorney  was  about 


to  issue  a  summons  calling  the  defendant 
before  the  grand  jury  with  the  papers  in 
question;  that  he  was  without  adequate  rem- 
edy at  law,  and  therefore  sought  the  interpo- 
sition of  a  court  of  equity.  The  evidence  of 
the  cashier  tended  to  show  that  the  trunk 
in  question  was  kept  in  the  bank  and  not  else- 
where, as  the  private  trunk  of  the  plaintiff, 
but  witness  had  no  knowledge  of  the  con- 
tents. As  the  plaintiff  asked  for  affirmative 
relief,  and  from  the  character  of  the  pos- 
session it  was  considered  that  the  court 
should  know,  in  a  general  way,  what  the 
trunk  contained,  an  order  was  made  ap- 
pointing a  master,  and,  after  examination  by 
the  master  of  the  contents  of  the  trunk  in 
the  presence  of  no  one,  such  papers  as  were 
the  property  of  the  bank,  and  not  material 
to  the  issue  suggested  by  the  district  attorney, 
were  to  be  delivered  to  the  receiver;  such  as 
were  private,  and  were  not  the  property  of 
the  bank,  together  with  such  as  were  material 
to  be  introduced  by  the  plaintiff  on  his  own 
behalf,  were  to  be  delivered  to  the  plaintiff; 
and  such  as  were  not  included  in  those  two 
cUusses,  and  in  the  judgment  of  the  master 
were  or  might  be  material  to  the  issue  sug- 
gested by  the  district  attorney,  were  to  be 
sealed  and  held  for  further  orders.  Potter 
V.  Beal,  (1892)  49  Fed.  Rep.  793. 

When  United  States  has  an  interest.  —  An 
Act  of  Congress  authorizing  a  supervisor  of 
internal  revenue  to  compel  banks  to  permit 
an  inspection  of  their  books  and  papers  con- 
nected with  a  public  business,  in  which  the 
United  States  has  an  interest  in  the  collection 
of  revenue,  is  constitutional.  Stanwood  v. 
Green,  (1870)  2  Abb.  (U.  S.)  184,  22  Fed. 
Cas.  No.  13,301. 

A  proceeding  under  a  revenue  act  to  com- 
pel a  person  to  produce  hiB  books  for  exam- 
ination by  an  assessor  is  a  civil  and  not  a 
criminal  proceeding,  and  does  not  infringe 
this  clause,  and  if  the  disclosures  might  tend 
to  criminate  him,  the  objection  has  no  force 
when  an  existing  statute  provides  that  dis- 
closures and  evidence  obtained  by  means  of 
any  judicial  proceeding  from  any  party  or 
witness  shall  not  be  used  against  him  in  any 
manner  before  any  court  of  the  United  States 
or  anv  officer  thereof.  In  re  Strouse,  (1871) 
1  Sawy.  (U.  S.)  605,  23  Fed.  Cas.  No.  13,548. 
But  see  supra,  p.  282,  Grant  of  Immunity  in 
Particular  statutes  —  Section  860,  R.  8. 


h.  Calling  for  Tncriminatik^g  Document  in  Presence  of  Jury.  — 
Calling  upon  a  defendant  in  the  presence  of  the  jnrv',  by  direction  of  the  court, 
to  produce  a  document  which  would  have  been  self-incriminating,  was  an 
infraction  of  his  constitutional  risfhts  within  tlie  meaninc:  of  this  amendment. 

McKnight  v.  U.  S.,  (C.  C.  A.  1902)   115  Fed.  Rep.  981. 

4.  A  Proper  ftuestion  in  a  Series  Having  Tendency  to  Criminate.  — •  When  there 

is  a  series  of  questions,  one  who  is  under  commitment  for  refusal  to  answer  all 
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oannot  be  denied  relief  because  one  of  them  did  not  eall  for  t  criminating 
answer.  If  it  is  one  step  having  a  tendency  to  criminate  him,  he  is  not  com- 
pelled to  answer. 

Foot  17.  Buchanan,  (1902)  113  Fed.  Rep.  161. 

6.  Examination  of  Officer  Charged  with  Miscondnot.  —  An  inquisitorial  ex- 
amination, under  oath,  of  an  officer  charged  with  misconduct,  whether  amount- 
ing to  an  indictable  offense  or  only  to  his  discredit  as  such  officer,  infringes 
the  spirit,  if  not  the  letter,  of  this  amendment. 

U.  S.  t?.  Collins,  (1873)   1  Woods  (U.  S.)  499,  25  Fed.  Cas.  No.  14,837. 

8.  Eequiring  Oath  of  Loyalty. —  The  Act  of  Congress  of  Jan.  24,  1865,  pre- 
scribing an  oath  to  be  taken  before  any  person  could  be  admitted  as  an  attorney 
and  counselor  at  the  bar  of  any  of  the  courts  of  the  United  States,  that  the 
deponent  has  never  voluntarily  borne  arms  against  the  United  States  since 
he  has  been  a  citizen  thereof;  that  he  has  not  voluntarily  given  aid,  countenance, 
counsel,  or  encouragement  to  persons  engaged  in  armed  hostility  thereto ;  that 
he  has  never  sought,  accepted,  or  attempted  to  exercise  the  functions  of  any 
office  whatsoever,  under  any  authority,  or  pretended  authority,  in  hostility  to 
the  United  States;  that  he  has  not  yielded  a  voluntary  support  to  any  pre- 
tended government,  authority,  power,  or  constitution,  within  the  United 
States,  hostile  or  inimical  thereto;  and  that  he  will  support  and  defend  the 
Constitution  of  the  United  States  against  all  enemies,  foreign  or  domestic,  and 
will  bear  true  faith  and  allegiance  to  the  same,  was  held  to  be  void,  as  it  com- 
pelled such  person  to  be  a  witness  against  himself. 

In  re  Shorter,  (1866)  22  Fed.  Cas.  No.  12,811.  See  also  Matter  of  Baxter,  (1806)  5  Am. 
L.  Reg.  N.  S.  159,  2  Fed.  Cas.  No.  1,118. 

XIII  Whsh  Mat  Be  Compelled  to  Testify — 1.  Froseontion  Barred. — 

This  clause  does  not  impair  the  obligation  of  a  witness  to  testify  if  a  prosecu- 
tion against  him  be  barred  by  the  lapse  of  time,  a  pardon,  or  by  the  statutory 
enactment. 

Robertson  v.  Baldwin,  (1897)  166  U.  S.  281,  citing  Brown  v.  Walker,  (1896)  161  U.  S.  591. 

8.  Teitimony  Tending  to  Degrade.  —  That  testimony  may  tend  to  degrade  a 
witness  in  public  estimation  does  not  exempt  him  from  the  duty  of  dis- 
closure, if  the  purposed  testimony  is  material  to  the  issue  on  trial.  The  design 
of  the  constitutional  privilege  is  not  to  aid  the  witness  in  vindicating  his  char- 
acter, but  to  protect  him  against  being  compelled  to  furnish  evidence  to  convict 
him  of  a  criminal  charge.  If  he  secure  legal  immunity  from  prosecution,  the 
possible  impairment  of  his  good  name  is  a  penalty  which  it  is  reasonable  he 
should  be  compelled  to  pay  for  the  common  good.  If  it  be  once  conceded  that 
the  fact  that  his  testimony  may  tend  to  bring  the  witness  into  disrepute,  though 
not  to  incriminate  him,  does  not  entitle  him  to  the  privilege  of  silence,  it 

necessarily  follows  that  if  it  also  tends  to  incriminate,  but  at  the  same  time 
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operates  rb  a  pardon  for  the  offense,  the  fact  that  the  disgrace  remains  no  more 
entitles  him  to  immunity  in  this  case  than  in  the  other. 

Brown  I7.  Walker,  (1896)  161  U.  S.  606,  affirming  (1895)  70  Fed.  Rep.  46.  See  also 
Mackel  t\  Rochester,  (C.  C.  A.  1900)  102  Fed.  Rep.  314. 

3.  Cross-examination.  —  A  bankrupt  cannot  claim  the  protection  of  the  con- 
stitutional privilege  in  case  a  question  is  clearly  cross-examination  of  what  he 
had  volunteered  himself,  either  in  his  petition  and  schedules,  or  any  testimony 
he  had  already  given. 

/n  re  Walsh,  (1900)   104  Fed.  Rep.  618.  parties,   and   discloses   his   criminal   connec- 

Tj.  Au       -A  1    i.    J.         ■      I.-        •  -1  lions,  he  is  not  permitted  to  stop,  but  must 

If  the  witness  elects  to  waive  his  privilege,  ^^  ^^^  ^^^^^^  ^^jj  disclosure     Brown  v. 

as  he  may  doubtless  do,  since  the  privilege       \v„a.^^    naofi^   i«i  TT  S  fiQ7. 
is  for  his  protection  and  not  for  that  of  other 


Walker,  (1896)   161  U.  S.  697. 


XIV.  Liability  foe  Perjuey  ok  Waivee  ot  Peivileoe.  —  If  a  citizen 
fully  cognizant'  of  his  privilege  abandons  it  under  compulsion  or  otherwise, 
and  essays  to  speak  under  oath  before  an  authorized  officer,  he  must  speak  the 
truth,  and  may  be  prosecuted  for  perjury  if  he  does  not.  Before  that  principle 
can  be  invoked,  it  must  appear,  as  it  must  appear  in  all  cases  of  abandonment 
and  waiver  of  rights,  that  the  abandonment  was  knowingly  and  understand- 
ingly  made,  and  that  no  undue  advantage  was  taken  of  the  ignorance  of  the 
victim  of  inquioitorial  investigation  in  the  process  of  his  examination. 

U.  S.  17.  Bell,  (1897)  81  Fed.  Rep.  840. 
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''Nor  [shall  any  person]  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  ^ 

I.  Not  a  Limitation  on  the  States,  289. 
II.  Affirmation  of  Principles  of  Common  Law,  289. 

III.  Restraint  on  Executive,  Legislative,  and  Judicial  Depart- 

ments,  289. 

IV.  Application  to  District  of  Columbia,  289. 
V.  Operation  in  Acquired  Territory,  290. 

VI.  Application  to  Corporations,  290. 
VII.  What  Constitutes  Due  Process  of  Law,  290. 

1.  In  General^  290. 

2.  Not  Necessarily  a  Proceeding  in  a  Court  of  ^ustice^  291, 

3.  Trial  by  J^ury  Not  Essential  to  "  Due  Process^'*  291. 

4.  Method  of  Impaneling  J^ury,  292. 

5.  Summary  Process^  292. 

6.  Trial  by  Election  Board  for  Violation  of  Election  Law,  292. 

7.  Preliminary  Hearing  in  Ejectment^  292. 

8.  Necessity  of  Notice  and  Opportunity  to  Be  Heard^  293. 

a.  Notice  and  Opportunity  to  Be  Heard  in  Assessments  for  Local 
Improvements,  293. 

{\)  In  General,  293. 

(2)  Notice  by  Publication,  293. 
^'   judgment  Against  Sureties  Without  Notice,  293. 

c.  Voluntary  Proceedings  in  Bankruptcy  Without  Notice  to  Creditors^ 

294. 

d.  Order  in  Bankruptcy  Without  Notice,  294. 

e.  Appointment  of  Peceiirr  in  Bankruptcy  Without  Notice,  294. 

f.  Conclusiveness    of    Assessment    Against    Stockholders   of  Bank^ 

.295- 

g.  Right  to  Be  Heard  in  Proceedings  by  Agents  of  the  Government^ 

295- 

VIII.  Deprivation  of  Life  and  Liberty,  295. 

1.  Illegal  Grand  Jury,  295. 

2.  Arrest  and  Detention  by  Order  of  War  Department,  295. 

3.  Personal  Presence  of  Defendant  During  Trial,  295. 

4.  Arrest  and  Bail  in  Civil  Action,  295. 

5.  Deportation  of  Aliens,  296. 

a.  In  General,  296. 

b.  Executive  Officers  May  Determine  the  Right  to  Enter,  296. 

c.  Putting  Burden  of  Proof  of  Right  to  Remain  on  Alien,  297. 

d.  Imprisonment  at  Hard  Labor  Before  Expulsion,  297. 

6.  Commitment  of  Minor  to  Reformatory,  297. 

7.  Contracts  in  Violation  of  the  Constitution,  297. 

8.  Regulating  Contracts  of  Seamen^  297. 

9.  Limiting  Compensation  of  Pension  Agents  and  Attorneys,  298. 
10.  Restraining  Importation  of  Particular  Goods,  298. 


^  A  similar  clause,  as  an  inhibition  on  the  states,  is  contained  in  the  Fourteenth  Aoiend- 
nient. 
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IX.  Deprivation  of  Property,  299. 

1.  Destruction  of  Property^  299. 

a.  Illegally  Imported^  299. 

b.  Illegally  Acquired^  299. 

c.  Unregistered  Dogs y  299. 

2.  Assessments  for  Local  Improvements  ^  299. 

a.  /«  General^  299. 

^.    TV  ^^  Determined  by  Commissioners^  300. 

r.   -^^r  a  Public  Park,  300. 

3.  Requiring  Pail  road  to  Extend  Tracks,  300. 

4.  Railroad  to  Provide  Sinking  Fund  to  Meet  Debts,  300. 

5.  Requiring  Railroad  to  Pay  for  Lands  Sold  Without  Right,  300. 

6.  Distraint  for  Payment  of  Taxes,  301. 

7.  Prohibiting  Restraining  Assessment  of  Taxes,  301. 

8.  Seizure  of  Books  and  Papers  Relating  Jo  Alleged  Fraud  on  Revenue,  301. 

9.  Validating  Registration  of  Mortgages  as  Against  judgment  Creditors^ 

301. 

10.  Forfeiture  of  Counterfeit  Coin,  301. 

11.  Distress  Warrant  Against  Defaulting  Officer,  302. 

12.  Deprivation  of  Use  of  the  Postal  Service,  302. 

13.  Statutory  Limitation  of  Patent  Right,  302. 

14.  Giving  Unwarranted  Effect  to  Decision  of  State  Court,  303. 

15.  Inspection  of  Mining  Claim  to  Ascertain  Interest,  303. 
10.    Unequal  Licenses,  303. 

17.  Taking  Away  Right  of  Action  for  False  Imprisonment,  303. 

18.  Right  to  Practice  Law,  304. 

19.  Discharge  of  Surplus  Naval  Cadets,  304. 

20.  Prohibiting  Emission  of  Dense  Smoke  as  a  Nuisance,  304. 

L  Not  a  Limitation  on  the  States.  —  The  process  which  is  meant  in  this 
clause  is  federal  process. 

In  re  Mahon,  (1888)  34  Fed.  Rep.  630.  That  this  amendment  is  not  a  limitation 

on  the  powers  of  the  states,  see  also  supra,  p. 
266. 

H  Affibkation  of  Principles  of  Common  Law.  —  This  amendment  only 

announces  and  reaffirms  the  ancient  principles  of  the  common  law,  and  prevents 
them  from  being  unjustly  invaded  by  the  power  of  the  federal  government. 

North  Carolina  v,  Vanderford,  (1888)  36  Fed.  Rep.  282. 

» 

nL  Bebteadtt  on  Execxttive,  Legislative,  and  Jitdicial  Departments.  — 

The  Jndieial  Department  of  the  government  is  necessarily  governed  in  the  exercise 
of  its  functions  by  the  rule  of  due  process  of  law. 
Hovey  v.  Elliott,  (1897)  167  U.  S.  409. 

The  Artiele  li  a  Restraint  on  the  Legislative  as  WeU  as  on  the  Ezeentive  and  judicial 
powers  of  the  government,  and  cannot  be  so  construed  as  to  leave  Congress  free 
to  make  any  process  "  due  process  of  law,"  by  its  mere  will. 

Murray  v.  Hoboken  Land,  etc.,  Co.,  (1866)  18  How.  (U.  S.)  277. 

17.  Application  to  District  of  Columbia.  —  All  the  guaranties  of  the  Con- 
stitution respecting  life,  liberty,  and  property  are  equally  for  the  benefit  and 
protection  of  all  citizens  of  the  United  States  residing  permanently  or  tempo- 
rarily within  the  District  of  Columbia,  as  those  residing  in  the  several  states. 

Lappin  17.  District  of  Columbia,  (1903)  22  App.  Cas.  (D.  C.)  76. 
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V.  Ofebation  in  AcaviBEB  Tebbitobt.  —  The  provision  in  the  resolution 
annexing  the  Hawaiian  Islands  that  the  municipal  legislation  not  ^^  contrary 
to  tlie  Constitution  of  the  United  States  "  should  remain  in  force,  was  not 
intended  to  abolish  at  once  the  criminal  procedure  theretofore  in  force  upon 
the  islands,  and  to  substitute  immediately  and  without  new  legislation  the 
common-law  proceedings  by  grand  and  petit  jury,  and  there  may  be  a  conviction 
for  manslaughter  by  a  verdict  of  nine  out  of  twelve  jurors. 

Hawaii  v.  Mankichi,  (1903)  190  U.  S.  197. 

VL  Apfugation  to  Cobpobation&  —  From  the  nature  of  the  prohibitions 
in  this  amendment  it  would  seem,  with  the  exception  of  the  last  clause,  as 
though  they  would  only  apply  to  natural  persons.  No  others  can  be  witnesses ; 
no  others  can  be  twice  put  in  jeopardy  of  life  or  limb,  or  compelled  to  be 
witnesses  against  themselves;  and  therefore  it  might  be  said  with  much  force 
that  the  word  "  person,"  there  used  in  connection  with  the  prohibition  against 
the  deprivation  of  life,  liberty,  and  property  without  due  process  of  law,  is  in 
like  manner  limited  to  a  natural  person.  But  such  has  not  beeti  the  construc- 
tion of  the  courts.  A  similar  provision  is  found  in  nearly  all  of  the  state  con- 
stitutions ;  and  everywhere,  and  at  all  times,  and  in  all  courts,  it  has  been  held, 
either  by  tacit  assent  or  express  adjudication,  to  extend,  so  far  as  their  prop- 
erty is  concerned,  to  corporations.  And  this  has  been  because  the  property  of 
a  corporation  is  in  fact  the  property  of  the  corporators.  To  deprive  the  cor- 
poration of  its  property,  or  to  burden  it,  is,  in  fact,  to  deprive  the  corporators 
of  their  property  or  to  lessen  its  value. 

daring  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process 
of  law;  and  it  has  been  assumed,  if  not  ex- 
pressly held,  that  the  provision  protects  the 
property  of  corporations  against  confiscation 
equally  with  that  of  individuals.  San  Alateo 
County  V.  Southern  Pac.  R.  Co.,  (1882)  13 
Fed.  Rep.  161. 


Railroad  Tax  Gases,  (1S82)  13  Fed.  Rep. 
746.  See  also  Santa  Clara  County  v.  Southern 
Pac  R.  Co.,  (1883)  18  Fed.  Rep.  389,  affirmed 
on  other  grounds  (1886)   118  U.  S.  394. 

This  amendment  contains  a  prohibition 
upon  the  government  of  the  United  States, 
similar  to  the  one  in  the  l<'ourteenth  Amend- 
ment against  the  action  of  the  states,  de- 


vn.  What  Constitutes  Dite  Pbocebs  of  Law—  1.  In  General —  Due  process 

of  law  in  this  clause  refers  to  that  law  of  the  land  which  derives  its  authority 
from  the  legislative  power  conferred  upon  Congress  by  the  Constitution  of  the 
United  States,  exercised  within  the  limits  therein  prescribed,  and  interpreted 
according  to  the  principles  of  the  common  law. 

BCagna  Charta.  Lord  Coke*,  in  his  commentary 
on  those  words  (2  Inst.  50),  says  they  mean 
due  process  of  law.  The  constitutions  which 
had  been  adopted  by  the  several  states  before 
the  formation  of  the  Federal  Constitution, 
following  the  language  of  the  Great  Charter 
more  closely,  generally  contained  the  words, 
'  but  by  the  judgment  of  his  peers,  or  the  law 
of  the  land.  The  ordinance  of  Congress  of 
July  13,  1787,  for  the  government  of  the 
territory  of  the  United  States  northwest  of 
the  Ohio  river,  used  the  same  words.  The 
Constitution  of  the  United  States,  as  adopted, 
contained  the  provision  that  '  the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall 


Hurtado  i;.  California,  (1884)  110  U.  S. 
635. 

Cooley's  definition.  —  "Due  process  of  law 
in  each  particular  case  means  such  an  exer- 
tion of  the  powers  of  government  as  the  set- 
tled maxims  of  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of 
individual  rights  as  those  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  in 
question  belongs/'  Cooley  on  Constitutional 
Limitations,  p.  434  (6th  ed.  1890). 

**  The  words  *  due  process  of  law '  were  un- 
doubtedly intended  to  convey  the  same  mean- 
ing as  the  words,  '  by  the  law  of  the  land,'  in 


290 


Volume  IX. 


Anti4B«Bt  T. 


CONSTITUTION, 


But  Froeeft  of  Law* 


be  by  jury.'  When  the  fifth  article  of  amend- 
ment containing  the  words  now  in  question 
was  made,  the  trial  by  jury  in  criminal  cases 
had  thus  already  been  provided  for.  By  the 
sixth  and  seventh  articles  of  amendment 
further  special  provisions  were  '  separately 
made  for  that  mode  of  trial  in  civil  and  crim- 
inal cases.  To  have  followed,  as  in  the  state 
constitutions  and  in  the  ordinance  of  1787, 
the  words  of  Magna  Charta,  and  declared  that 
no  person  shall  be  deprived  of  his  life,  liberty, 
or  property,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land,  would  have  been  in 
part  superfluous  and  inappropriate.  To  have 
taken  the  clause,  '  law  of  the  land,'  without 
its  immediate  context,  might  possibly  have 
given  rise  to  doubts,  which  would  be  effectu- 
ally dispelled  by  using  those  words  which  the 
great  commentator  on  Magna  Gharta  had  de- 
clared to  be  the  true  meaning  of  the  phrase, 
'law  of  the  land,'  in  that  instrument,  and 
which  were  undoubtedly  then  received  as  their 
true  meaning."  Murray  f.  Hoboken  Land, 
etc.,  Co.,  (1865)  18  How.  (U.  S.)  276. 

"Aa  to  the  words  from  Magna  Charta,  in- 
corporated into  the  constitution  of  Maryland, 
after  volumes  spoken  and  written  with  a  view 
to  their  exposition,  the  good  sense  of  man- 
kind has  at  length  settled  down  to  this :  that 
they  were  intended  to  secure  the  individual 
from  the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established 
principles  of  private  rights  and  distributive 


justice."    Columbia  Bank  v.  Okeiy,  (1819)  4 
Wheat  (U.  S.)  244. 

" Due  process  of  law"  and  the  "  law  of  the 
land"  differentiate  themselves  as  they  are 
applied  to  different  conditions  and  different 
subject-matters.  Jaeger  v,  U.  S.,  (1892)  27 
Ct.  CI.  285. 

In  judicial  proceedings  due  process  of  law 
must  be  a  course  of  legal  proceedings,  accord- 
ing to  those  rules  and  forms  which  have  been 
esUiblished  for  the  protection  of  private 
rights.  It  must  be  one  that  is  appropriate 
to  the  case,  and  just  to  the  parties  affected. 
It  must  be  pursued  in  the  ordinary  manner 
prescribed  by  the  law.  It  must  give  to  tiie 
parties  to  be  affected  an  opportunity  to  be 
heard  respecting  the  justice  of  the  judgment 
sought.  It  must  be  one  which  hears  before  it 
condemns,  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  Burton  v.  Platter, 
(C.  C.  A.  1893)  53  Fed.  Rep.  904. 

Due  process  of  law  in  a  criminal  case  means 
compliance  by  the  government  with  the  funda- 
mental requisite,  such  as  that  the  party  shall 
be  charged  with  the  crime  in  the  way  pro- 
vided by  the  Constitution  and  laws  of  the 
United  States.  Liberty,  under  such  Constitu- 
tion and  laws,  is  an  inalienable  prerogative, 
of  which  no  man,  by  means  of  mere  agree- 
ment, can  divest  himself.  Any  divestiture 
not  occurring  by  due  process  of  law  is  null. 
Em  p.  McCluskey,  (1889)  40  Fed.  Rep.  74. 


2.  Vot  Neoeasarily  a  Proceeding  in  a  Court  of  Joitice.  —  The  words  **  due 
process  of  law  "  do  not  necessarily  imply  a  regular  proceeding  in  a  court  of 
justice,  or  after  the  manner  of  such  courts. 

Davidson  v.  New  Orleans,  (1877)  96  U.  S.         Due  process  of  law  does  not  require  the 
102.  interference  of  the  judicial  power.     Public 

Clearing  House  v.  Coyne,   (1904)    194  U.  S. 
608. 

S.  Trial  by  Jury  Vot  Essential  to  **  Due  Prooess."  —  Due  process  of  law  does 
not  require  a  plenary  suit  and  a  trial  by  jury  in  all  cases  where  property  or 
personal  rights  are  involved.  The  important  right  of  personal  liberty  is 
generally  determined  by  a  single  judge,  on  a  writ  of  habeas  corpus,  using 
affidavits  or  depositions  for  proofs,  where  facts  are  to  be  established.  Assess- 
ments for  damages  and  benefits  occasioned  by  public  improvements  are  usually 
made  by  commissioners  in  a  summary  way.  Conflicting  claims  of  creditors, 
amounting  to  thousands  of  dollars,  are  often  settled  by  the  courts  on  affidavits 
or  depositions  alone.  And  the  courts  of  chancery,  bankruptcy,  probate,  and 
admiralty  administer  immense  fields  of  jurisdiction  without  trial  by  jury.  In 
all  cases,  that  kind  of  procedure  is  due  process  of  law  which  is  suitable  and 
proper  to  the  nature  of  the  case,  and  sanctioned  by  the  established  customs 
and  usages  of  the  courts. 


Bw  p.  Wall,  (1882)  107  U.  S.  289. 

Due  process  of  law  carries  with  it  the 
right  of  trial  by  jury,  when  trial  by  jury  has 
been  the  usual  course  of  administration  in 
the  particular  class  of  cases  through  courts 


of  justice  to  which  the  one  in  question  be- 
longs. That  term  carries  with  it  the  right  of 
trial  by  jury  in  all  cases  in  which  trial  by 
jury  was  a  part  of  the  usual  course  of  aa- 
ministration  through  courts  of  justice  at  the 
time  the  Constitution  was  adopted.     It  does 
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not  give  the  rigHt  of  trial  by  jury  in  cases  in 
which  it  did  not  exist  at  that  time.  It  does 
not  give  it  in  the  large  fields  of  equitable  and 
admiralty  jurisdiction.  It  does  not  take  away 
from  the  courts  the  power  to  punish  con- 
tempts summarily,  without  the  intervention 
of  a  jury,  as  it  existed  at  the  time  of  the 
adoption  of  the  Constitution.  Light  t?.  Cana- 
dian County  Bank,   (1894)  2  Okla.  551. 

Equity  jurisdiction  without  right  of  trial 
by  jury.  —  The  judicial  authority  of  the  ter- 
ritory of  Oklahoma  was  originally  derived 
from  the  organic  act,  which  provided  that  the 
judicial  power  of  the  territory  "  shall  be 
vested  in  a  Supreme  Court,  District  Courts, 
Probate  Courts,   and  justices  of  the  peace. 


*  *  *  and  said  Supreme  and  District 
Courts,  respectively,  shall  possess  chancery, 
as  well  as  common-law  jurisdiction,  and 
authority  for  redress  of  all  wrongs  committed 
against  the  Constitution  or  laws  of  the  United 
States  or  of  the  territory,  affecting  persons 
or  property."  The  equitable  and  common- 
law  jurisdiction  thus  granted  was  a  part  of 
that  "  due  process  of  law  "  which  is  guaran- 
teed to  every  citizen  of  this  country  as  a  pro- 
tection of  his  life,  liberty,  and  property,  and 
the  jurisdiction  of  these  courts  and  judges  in 
equity  as  provided  in  the  organic  act  is  as 
much  due  process  of  law  as  is  the  right  of  trial 
by  jury  in  cases  at  the  common  law.  Smith 
r.  Speed,  (1901)  11  Okla.  96. 


4.  Method  of  Impaneling  Jury.  —  Though  a  court  does  not  exceed  its  juris- 
diction in  directing  the  impaneling  of  a  jury  by  a  method  different  from  that 
prescribed  by  the  state  statute,  yet  in  so  doing  all  rules  of  practice  must 
necessarily  be  adapted  to  secure  the  rights  of  the  accused ;  that  is,  where  there 
.  is  no  statute,  the  practice  must  not  conflict  with  or  abridge  the  right  as  it  exists 
at  common  law. 

Lewis  t?.  U.  S.,  (1892)  146  U.  S.  377. 

6.  Summary  Process.  —  Due  process  of  law  does  not  necessarily  imply  a 
trial  by  jury,  or  even  a  trial  before  a  court  organized  according  to  common-law 
forms,  and  proceeding  according  to  common-law  methods.  That  is  due  process 
of  law  which  is  according  to  the  method  of  legal  proceedings  employed  in 
similar  cases.  There  is  a  great  variety  of  special  cases  in  which,  on  account 
of  the  necessity  of  prompt  action,  and  because  the  regular  course  of  proceedings 
in  a  court  of  justice  by  jury  trial  would  involve  delay,  and  contravene  the 
object  sought  to  be  attained  by  the  proceeding,  it  has  always  been  customary 
to  adopt  a  summary  method.  That  is  one  of  the  principal  reasons  for  the 
adoption  of  such  proceedings.  If  the  process  is  customary,  it  is  that  which  is 
due. 

In  re  Sing  Lee,   (1893)   54  Fed.  Rep.  336.       exclude  him   from  the  practice  of  his  pro- 
See  also  iti/'ra,  iiifjihi  to  practice  law,  as  to  a       fession,  p^  304. 
summary  proceeding  against  an  attorney  to 

6.  Trial  by  Election  Board  for  Violation  of  Election  Law.  —  A  judge  of  elec- 
tion, or  a  board  of  election  officers  constituted  under  state  laws,  is  not  such  a 
judicial  tribunal  as  would  give  to  one  charged  with  an  offense  against  the 
election  law  a  trial  according  \o  the  law  of  the  land  or  due  process  of  law. 


rfuber  r.  Reily,  (1866)  53  Pa.  St.  117. 
wherein  the  court  snid:  "  The  spirit  of  these 
constitutional  provisions  is  briefly  that  no 
person  can  be  made  to  suffer  for  a  criminal 
offense  unless  the  penalty  be  inflicted  by  due 
•process  of  law.  What  that  is,  has  been  often 
defined,  but  never  better  than  it  was,  both 
historically  and  critically,  by  Judge  Curtis, 
of  the  Supreme  Court  of  the  United  States. 
in  Den  v.  Hoboken  Land,  etc.,  Co.,  (185.5)   18 


How.  (U.  S.)  272.  It  ordinarily  implies  and 
includes  a  complainant,  a  defendant,  and  a 
judge,  regular  alleviations,  opportunity  to  an- 
swer, and  a  trial  according  to  some  settled 
course  of  judicial  proceeding.  It  must  be  ad- 
mitted there  are  a  few  exceptional  cases. 
Prominent  among  these  are  summary  pro- 
ceedings to  recover  debts  due  to  the  govern- 
ment, especially  taxes  and  sums  due  by  de- 
faulting public  officers." 


7.  Preliminary  Hearing  in  Ejectment.  —  A  Cherokee  statute  under  which  a 

defendant  in  ejectment  is  entitled  to  show  cause  before  the  clerk  why  the 
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writ  should  not  issue,  and  the  hearing  before  the  clerk  is  preliminary  and 
interlocutory,  but  is  a  hearing  that  determines  the  question  whether  the  writ 
shall  issue  before  the  final  trial  of  the  cause  upon  its  merits  in  the  District 
Court,  provides  due  process  of  law. 

Mehlin  v.  Ice,  (C.  C.  A.  1893)  56  Fed.  Rep.  16. 

8.  Necessity  of  Notice  and  Opportunity  to  Be  Heard.  (See  also  generally 
throughout  the  notes  on  this  clause.) — a.  Notice  and  Oppobtunity  to  Be 
Heard  in  Assessments  fob  Local  Impbovements — (1)  In  Oeneral, — 
In  the  matter  of  the  necessity  of  notice  and  an  opportunity  to  be  heard  on 
levying  an  assessment  for  local  improvements  there  is  a  wide  difference  between 
a  tax  or  assessment  prescribed  by  a  legislative  body  having  full  authority  over 
a  subject  and  one  imposed  by  a  municipal  corporation  acting  under  a  limited 
and  delegated  authority.  An  Act  of  Congress  having  provided  that  assess- 
ments levied  for  laying  water  mains  in  the  District  of  Columbia  should  be  at 
a  certain  rate  per  lineal  foot  against  all  lands  abutting  upon  the  street  in 
which  the  water  main  should  be  laid,  such  Act  was  held  conclusive  alike 
of  the  question  of  the  necessity  of  the  work  and  of  the  benefits  as  against 
abutting  property.  Where  the  legislature  has  submitted  these  questions  for 
inquiry  to  a  commission,  or  to  official  persons  to  be  appointed  under  municipal 
ordinances  or  regulations,  the  inquiry  becomes  in  its  nature  judicial  in  such 
a  sense  that  the  property  owner  is  entitled  to  a  hearing,  or  to  notice  or  an 
opportunity  to  be  heard. 

Parsons  v.   District  of  Columbia,    (1898)       See  infrOy  Deprivation  of  Property  —  A98e$B' 
170  U.  S.  52.    See  also  Allman  v.  District  of      menta  for  Local  ImprovementSy  p.  299. 
Columbia,    (1894)    3  App.  Cas.    (D.  C.)    24. 

(2)  Notice  by  Pvhlication.  —  In  proceedings  for  the  assessment  of  special 
taxes  for  local  improvements,  notice  by  publication  is  sufficient 

Wight  V.  Davidson,  (1901)  181  U.  S.  382,  reversing  Davidson  v.  Wight,  (1900)  16  App. 
Cas.  (D.  C.)  371. 

6.  Judgment  Against  Sureties  Without  Notice.  —  In  an  action  to 
recover  the  possession  of  personal  property  wrongfully  detained,  in  which  the 
defendant  gave  a  cross  bond  to  obtain  a  return  to  him  of  the  property  replevied, 
and  the  only  question  at  issue  was  as  to  who  was  entitled  to  the  possession  of 
the  property  at  the  commencement  of  the  action,  no  cause  of  action  on  the  bond 
having  been  pleaded  or  recovery  upon  it  asked,  a  judgment  on  the  bond  was  in 
effect  depriving  the  sureties  of  property  without  due  process  of  law,  no  notice 
of  the  ground  on  which  the  judgment  was  to  be  rendered  and  no  opportunity 
to  contest  their  execution  of  the  bond  or  their  liability  upon  it  having  been  given 
to  them.  In  many  jurisdictions  there  are  statutory  provisions  authorizing  judg- 
ments against  sureties  where  a  recovery  has  been  had  against  their  principal 
by  summary  proceedings,  but  even  in  such  cases  the  method  prescribed  by  the 
statute  must  be  strictly  followed. 

Burton  v.  Platter,  (C.  C.  A.  1893)  53  Fed.  Rep.  905. 
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c.  Voluntary  Pbocesdinos  in  Bankbuptcy  Without  Notice  to  Cbed- 
iTOBS.  —  The  provision  in  the  Bankruptcy  Act  as  to  voluntary  proceedings 
are  not  in  violation  of  this  amendment^  as  depriving  creditors  of  their  property 
without  due  process  of  law,  in  failing  to  provide  for  notice.  Proceedings  in 
bankrupt<gr  are,  generally  speaking,  in  the  nature  of  proceedings  in  rem,  and  if 
such  notice  to  those  who  may  be  interested  in  opposing  discharge,  as  the  nature 
of  the  proceeding  admits,  is  provided  to  be  given,  that  is  sufficient 

Hanoyer  Nat.  Bank  17.  Moyses,  (1002)  186  U.  S.  190. 

d  Obdeb  in  Bankbuptoy  Without  Notice.  —  A  bankrupt  was  com- 
mitted to  jail  for  contempt  of  court,  in  that  he  failed  to  obey  the  order  of  a 
referee  to  turn  over  to  the  trustee  a  certain  sum  alleged  to  have  been  part  of  his 
estate  when  he  was  adjudged  a  bankrupt^  and  to  have  been  in  his  possession 
when  the  order  for  him  to  deliver  it  to  the  trustee  was  made.  No  notice  was 
given  to  the  bankrupt  that  any  hearing  would  be  had  upon  any  claim  that  he 
should  be  required  to  pay  over  the  amount  in  controversy,  before  the  order  to 
that  effect  was  mada  No  order  to  show  cause  why  he  should  not  pay  it  was 
made  or  served. upon  him  before  the  absolute  order  for  its  payment  was  pre- 
sented to  him.  No  opportunity  was  afforded  him  to  be  heard  upon  the  ques- 
tions it  presented.  He  was  cited  to  appear  and  be  examined  under  section  21 
of  the  Bankrupt  Act^  and  his  testimony  and  that  of  various  other  witnesses 
were  taken  before  the  referee  upon  that  citation,  but  no  notice  was  served 
upon  him  that  the  claim,  which  culminated  in  the  order  for  the  payment  of 
the  money,  was  made  or  was  in  issue  at  that  examination,  or  that  the  testimony 
there  elicited  was  taken  for  the  purpose  of  establishing  that  claim,  and  no 
opportunity  was  presented  to  him  to  produce  witnesses  in  his  defense  or  to  be 
heard  upon  the  issues  of  fact  or  of  law  which  the  issue  of  the  order  involved. 
It  was  held  that  such  a  proceeding  lacked  every  element  of  due  process  of  law. 

/nreRosser,  (G.  G.  A.IOOO)  101  Fed.  Rep.  the  court  if  the  claim   is  sustained.     And 

667,  wherein  the  court  said:      ''The  basic  the  opportunity  to  be  heard  must  be  such 

principle  of  English  jurisprudence  is  that  no  that  he  may,  if  he  chooses,  cross-examine  the 

man  shall  be  deprived  of  life,  liberty,  or  prop-  witnesses  produced  to  sustain  the  claim,  and 

erty  without  due  process  of  law,  without  a  produce  witnesses  to  refute  it,  if  a  question 

course  of  legal  proceedings  according  to  those  of  fact  is  in  issue,  and,  if  a  question  of  law 

rules  and  forms  which  have  been  established  is  presented,  the  opportunity  to  be  heard  must 

for  the  protection  of  private  rights.    Such  a  be  such  that  his  counsel  may,  if  they  desire, 

course  must  be  appropriate  to  the  case  and  argue  the  justice  and  propriety  of  the  judg- 

just  to  the  partv  affected.    It  must  give  him  ment  or  order  proposed.    Judicial  orders  or 

notice  of  the  charge  or  claim  against  him,  judgments  affecting  the  lives  or  property  of 

and  an  opportunity  to  be  heard  respecting  citizens  in  the  absence  of  such  a  notice  and 

the  justice  of  the  order  or  judgment  sought.  opportunity  to  the  party  affected  are  viola- 

Ilie  notice  must  be  such  that  he  may  be  ad-  tive  of  the  fundamental  principle  of  our  laws, 

vised   from  it  of  the  nature  of   the  claim  and  cannot  be  sustained." 
against  him,  and  of  the  relief  sought  from 

e.  Apfointment  of  REOEivEiR  IN  Bankbuptoy  Without  Notiob.  —  The 

appointment  of  a  receiver  upon  an  involuntary  petition  in  bankruptcy  without 

first  giving  notice  to  any  of  the  bankrupts  does  not  deprive  the  bankrupts  of 

their  property  without  due  process  of  law,  but  is  merely  a  preliminary  step  in  a 

proceeding  whereby  property  is  taken  into  custody  and  safely  preserved  until 

the  rights  of  the  contending  parties  can  be  determined. 

294  Volame  IX. 


Amendment  V. 


CONSTITUTION, 


Due  ProoMi  of  Law. 


In  re  Francis,  (1905)  136  Fed.  Kep.  914, 
wherein  the  court  said :  "  We  find  in  all  sys- 
tems of  procedure  similar  means  of  enforcing 
rights  of  parties  and  preserving  property  — 
such  as  the  issuance  of  the  writ  of  replevin, 
whereby  the  possession  of  property  is  taken 
by  tiie  claimant  from  an  adverse  party  with- 


out notice;  and  in  admiralty  libels  are  filed 
and  vessels  attached;  and  in  foreign  attach- 
ments personal  property  is  seized  without 
notice  —  and  in  all  these  proceedings  the  ob- 
ject is  to  hold  the  property  safely  until  the 
issues  involved  can  be  determined.  They  are 
all  instituted  without  notice." 


f.  Conclusiveness  of  Assessment  Against  Stockholders  of  Bank.  — 
An  action  at  law  brought  by  a  receiver  of  a  bank  to  recover  from  the  defendants, 
as  stockholders,  the  amount  of  an  assessment  made  by  the  comptroller  of  the 
currency  of  the  United  States  under  a  statute  which  makes  the  assessment 
made  by  the  comptroller  conclusive  upon  the  stockholders,  does  not  deprive  them 
of  due  process  of  law. 

Young  V.  Wempe,  (1891)  46  Fed.  Rep.  354. 

g.  Right  to  Be  Heabd  in  Proceedings  by  Agents  of  the  Government. 
—  Due  process  of  law  is  not  denied  when  an  opportunity  is  not  given  to  be 
heard  on  questions  to  be  settled,  not  by  a  judicial  proceeding,  but  by  the  action  ' 
of  the  agents  of  the  government 

Buttfield  V,  Stranahan,  (1904)  192  U.  S.  497. 

Tin.  Depkivatioh  of  Life  anb  Libebtt  —  1.  Illegal  Grand  Jury.  —  A  pei^ 
son  convicted  and  sentenced  to  imprisonment  for  larceny  upon  an  indictment 
found  by  a  grand  jury  impaneled  without  authority  of  law,  would  be  illegally 
convicted  and  sentenced,  and  therefore  restrained  of  his  liberty  without  due 
process  of  law. 

Ew  p.  Farley,  (1889)  40  Fed.  Rep.  67. 

2.  Arrest  and  Detention  by  Order  of  War  Department.  —  An  arrest  and  deten- 
tion under  an  order  of  the  war  department,  entitled  "  Persons  discouraging 
enlistments  to  be  arrested,"  was  held  to  be  in  direct  violation  of  this  clause. 

Esf  p.  Field,  (1862)  5  Blatchf.  (U.  S.)  63,  9  Fed.  Gas.  No.  4,761. 

S.  Personal  Presence  of  Defendant  During  Trial.  —  A  leading  principle  that 
pervades  the  entire  law  of  criminal  procedure  is  that,  after  indictment  found, 
nothing  shall  be  done  in  the  absence  of  the  prisoner.  While  this  rule  has,  at 
times  and  in  the  cases  of  misdemeanors,  been  somewhat  relaxed,  yet  in  felonies, 
it  is  not  in  the  power  of  the  prisoner,  either  by  himself  or  his  counsel,  to  waive 
the  right  to  be  personally  present  during  the  trial. 

Lewis  17.  U.  S.,  (1892)  146  U.  8.  372.  tial  rights  may  be  affected  by  the  proceedinge 

against  him.     If  he  be  deprived  of  his  life 

It  is  the  right  of  one  whose  life  or  prop-  or  liberty  without  being  so  present,  such  de- 
erty  is  involved  in  a  prosecution  for  felony  to  privation  would  be  without  that  due  process 
be  personally  present  at  the  trial;  that  is,  of  law  required  by  the  Constitution,  liopt 
at  every  stage  of  the  trial  when  his  substan-       v.  Utah,   (1884)    110  U.  S.  579. 

4.  Arrest  and  Bail  in  Civil  Action.  —  The  arrest  of  a  party  under  the  provisions 
of  the  Oklahoma  Code  of  Civil  Procedure  was  held  not  to  be  a  deprivation  of 
liberty  without  due  process  of  law. 

Light  V,  Canadian  County  Bank,  (1894)  2  \v  error  ire  interDreted  by  the  great  prepon- 
Okla,  562,  on  which  point  the  court  siid:  f^'>riT»''"  of  authority  in  the  courts,  as  leaving 
'*  The  guarantees  relied  upon  by  the  plaintiff      the   rights   of   creditors   and   debtors   unim- 
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paired.  As  the  right  to  compel  the  produc- 
tion and  delivery  of  property  or  money  not 
exempt  from  execution,  found  in  the  owner- 
ship or  control  of  the  debtor  at  the  time  of 
execution  levied,  by  arrest  and  imprisonment, 
existed  at  the  time  of  the  adoption  of  the  Con- 
stitution, so  it  exists  now  under  the  proceed- 


ings in  this  case.  It  is  now  and  was  then  a 
method  of  coercion  adopted  against  the  debtor 
who  wilfully  disobey  the  order  of  the  court. 
It  is  no  greater  and  no  less,  but  the  same 
'  due  process  of  law '  guaranteed  by  the  Con- 
stitution." 


6.  Deportation  of  Aliens  —  a.  In  Genkbal.  —  The  deportation  of  an  fiin- 
archist  alien,  who  is  found  to  be  here  in  violation  of  law,  is  not  a  deprivation 
of  liberty  without  due  process  of  law. 

he  came.  —  It  would  not  seem  to  be  due  proc- 
ess of  law  for  punishing  an  alien  coming  to 
the  United  States  from  one  country,  by  ban- 
ishment from  this  to  another  country.  In  re 
Mah  Wong  Gee,   (1891)   47  Fed.  Rep.  433. 


U.  S.  V.  Williams,   (1904)    194  U.  S.  290. 

See  also  Admission  and  Exclusion  of  Aliens, 
8  Fed.  Stat.  Annot.  420. 

To  another  country  than  that  from  which 


6.  Executive  Officers  May  Determine  the  Right  to  Enter.  —  In- 
trusting to  an  executive  officer  the  decision  of  the  question  of  the  right  of  a 
person  to  enter  the  United  States  does  not  deprive  a  person  of  liberty  without 
due  process  of  law. 

to  present  their  evidence,  a  judgment  or  de- 
termination, and  the  right  of  appeal,  all  ac- 
cording to  the  law  of  the  land.  In  re  Sing 
Tuck,    (1903)    126  Fed.  Rep.  398. 


U.  S.  V.  Ju  Toy,  (1905)  198  U.  S.  263, 
wherein  the  court  said :  "  If,  for  the  purpose 
of  argument,  we  assume  that  the  l^ifth 
Amendment  applies  to  him,  and  that  to  deny 
entrance  to  a  citizen  is  to  deprive  him  of 
liberty,  we  nevertheless  are  of  opinion  that 
with  regard  to  him  due  process  of  law  does 
not  require  a  judicial  trial.  That  is  the  re- 
sult of  the  cases  which  we  have  cited  and  the 
almost  necessary  result  of  the  power  of  Con- 
gress to  pass  exclusion  laws.  That  the  de- 
cision may  be  intrusted  to  an  executive  offi- 
cer and  that  his  decision  is  due  process  of  law 
was  affirmed  and  explained  in  Nishimura 
Ekiu  V.  U.  S.,  (1892)  142  U.  S.  651,  660, 
and  in  Fong  Yue  Ting  v,  U.  S.,  (1893)  149 
U.  S.  698,  713,  before  the  authorities  to  which 
we  already  have  referred.  It  is  unnecessary 
to  repeat  the  often  quoted  remarks  of  Mr. 
Justice  Curtis,  speaking  for  the  whole  court 
in  Den  i?.  Hoboken  Land,  etc.,  Co.,  (1855) 
18  How.  (U.  S.)  272,  280,  to  show  that  the 
requirement  of  a  judicial  trial  does  not  pre- 
vail in  every  case.  Lem  Moon  Sing  v.  U.  S., 
(1895)  158  U.  S.  538,  54G,  547;  Japanese  Im- 
migrant Case,  (1903)  189  U.  S.  86,  100;  Pub- 
lic Clparing  House  v.  Coyne,  (1904)  194  U.  S. 
497,  508,  509." 

Congress  may  confer  upon  any  inferior  offi- 
cer of  the  government,  especially  those  ap- 
pointed by  the  department  of  commerce  and 
labor  which  has  power  to  regulate  the  com- 
ing of  all  persons  into  tii-^  United  States, 
plenary  power  to  determine  the  various  facts 
upon  which  citizenship  depends,  so  far  as  they 
relate  to  persons  applying  for  admission  into 
the  United  States,  and  may  provide  for  an 
appeal  to  be  taken  to  the  secretary  of  com- 
merce and  labor,  whose  decision  shall  be  final. 
If  no  appeal  is  taken,  then  the  determination 
of  the  mferior  officer  is,  of  course,  final. 
Under  such  a  statute,  such  persons  are  not 
deprived  of  their  liberty  without  due  process 
of  law,  for  they  have  a  competent  tribunal  in 
which  to  be  heard,  a  hearing  with  opportunity 


The  power  to  exclude  oi  expel  aliens  be- 
longs to  the  poUtical  department  of  the  goy- 
emment,  and  the  order  of  an  executive  officer, 
invested  with  the  power  to  determine  finally 
the  facts  upon  which  an  alien's  right  to  enter 
this  country  or  remain  in  it  depends,  is  due 
process  of  law;  but  the  administrative  offi- 
cers, when  executing  the  provisions  of  a  stat- 
ute involving  the  liberty  of  persons,  may  not 
disregard  the  fundamental  principles  that  in- 
here in  "  due  process  of  law,"  one  of  which 
is  that  no  person  shall  be  deprived  of  his 
liberty  without  opportunity,  at  some  time,  to 
be  heard  before  such  officers  in  respect  to  the 
matters  upon  which  that  liberty  depends. 
The  Japanese  Immigrant  Case,  (1903)  189 
U.  S.  101. 

As  to  aliens  who  have  never  gained  a  foot- 
hold upon  the  soil  of  this  country,  the  in- 
quiry and  decision  which  officers  of  the  execu- 
tive branch  of  the  government  may  make  in 
the  due  course  of  administration  of  the  immi- 
gration laws  is  due  process  of  law.  Nishi- 
mura Ekiu  17.  U.  S.,  (1892)  142  U.  S.  661, 
wherein  the  court  said :  "  It  is  not  within 
the  province  of  the  judiciary  to  order  that 
foreigners  who  have  never  been  naturalized, 
nor  acquired  any  domicile  or  residence  within 
the  United  States,  nor  even  been  admitted 
into  the  country  pursuant  to  law,  shall  be 
permitted  to  enter,  in  opposition  to  the  con- 
stitutional and  lawful  measures  of  the  l^s- 
lative  and  executive  branches  of  the  national 
government.  As  to  such  persons,  the  deci- 
sions of  executive  or  administrative  officers, 
acting  within  powers  expressly  conferred  by 
Congress,  are  due  process  of  law." 

But  see,  as  to  alien  residents,  In  re  Yama- 
saka,  (1899)  95  Fed.  Rep.  656,  wherein  the 
court  said,  obiter,  that  alien  residents  cannot 
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be   arrested    by    ministerial    officers    of    the  zens   and   aliens^   but   lays   down   the  broad 

United  States,  and  expelled  from  this  coun-  principle  that  no  person  shall  be  deprived  of 

try.    The  guaranty  of  personal  liberty  in  this  life,  liberty,  or  property  without  due  process 

amendment  does  not  distinguish  between  citi-  of  law. 

c.  Putting  Burdej^  of  Proof  of  Right  to  Remain  on  Alien.  —  The 
Act  of  Congress  of  May  5,  1892,  section  3,  providing  "  that  any  Chinese  person 
or  person  of  Chinese  descent  arrested  under  the  provisions  of  this  Act  or  the 
Acts  hereby  extended  shall  be  adjudged  to  be  unlawfully  within  the  United 
States,  unless  such  person  shall  establish  by  aifirmative  proof,  to  the  satisfac- 
tion of  such  justice,  judge,  or  commissioner,  his  lawful  right  to  remain  in  the 
United  States,"  was  held  to  be  valid  as  being  within  the  power  of  a  legislature 
to  prescribe  the  evidence  which  shall  be  received,  and  the  effect  of  that  evidence, 
in  the  courts  of  its  own  government* 

Li  Sing  t7.  U.  S.,  (1901)  180  U.  S.  493.  Fed.  Rep.  334.  But  see  U.  S.  v.  Long  Hop, 
See  also  U.  S.  v.  VVon^  Uep  Ken,  (1893)  67  (1892)  55  Fed.  Rep.  62;  In  re  Mah  Wong 
Fed.  Rep.  206;   In  re  Sing  Lee,    (1893)    54       Gee,   (1891)   47  Fed.  Rep.  433. 

d.  Imprisonment  at  Habj>  Labor  Before  Expulsion.  —  The  provision 
in  the  Chinese  Exchision  Act  providing  for  imprisonment  at  hard  labor,  to  be 
undergone  before  the  sentence  of  deportation  is  carried  into  eflFect,  and  that 
such  imprisonment  was  to  be  adjudged  against  the  accused  bv  a  justice,  judge, 
or  commissioner,  ujwn  a  summary  hearing,  was  held  to  be  unconstitutional. 

Wong  WinfT  r.  U.  S.,  ( 189G)   1G3  U.  R.  235.       Rep.  211 ;  In  re  Ah  Yuk,  ( 1893)  53  Fed.  Rep. 
See  also  Li  Sin^  r.  IT.  R..  (1901)    180  U.  S..       781. 
496;  U.  S.  V.  Wong  D?p  Ken,  (1893)  57  Fed. 

6.  Commitment  of  Hinor  to  Beformatory.  —  Commitment  to  a  reform  school 
of  a  young  girl,  known  to  have  perversely  exposed  herself  to  immoral  habits 
and  influences,  made  upon  the  application  of  her  father,  is  not  in  the  nature  of 
a  prosecution,  conviction,  and  punishment  for  crime.  Tlie  proceedings  had 
upon  such  an  application  were  but  the  methods  prescribed  by  law  for  the 
permitted  transfer  of  guardianship  of  the  person,  and  for  the  protection  of  the 
state  from  imposition. 

Rule  v.  Geddes,  (1904)  23  App.  Cas.  (D.  C.)  48. 

7.  Contracts  in  Violation  of  the  Congtitution.  —  The  scope  of  the  provision 
regarding  the  liberty  of  the  citizen  cannot  be  so  enlarged  as  to  hold  that  it 
includes,  or  was  intended  to  include,  a  riglit  to  make  a  contract  which  in  fact 
restrained  and  regulated  inter!=tato  commerce,  notwithstanding  Congress,  pro- 
ceeding under  the  constitutional  provision  giving  to  it  the  power  to  regulate 
that  commerce,  had  prohibited  such  contracts. 

Addyston  Pipe,  etc.,  Co.  r.  U.  S.,  (1899)  175  U.  S.  229,  modifying  U.  S.  v.  Addyston  Pipe, 
etc,  Co.,  (C.  C.  A.  1898)   85  Fed.  Rep.  271. 

8.  Regulating  Contracts  of  Seamen.  —  An  Act  of  Congress  making  it  unlawful 
to  pay  any  seaman  wacfes  in  advance,  making  such  payment  a  misdemeanor, 
and  in  terms  providing:  tliat  such  payment  shall  not  absolve  the  vessel  or  its 
master  or  owner  for  fnll  pavment  of  wages  after  the  same  shall  have  been 
actually  earned,  is  not  invalid  as  invading  the  liberty  of  contract  which  is 
guaranteed  by  this  amendment.     Contracts  with  sailors  for  their  services  are 
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exceptional  in  their  character,  and  may  be  subjected  to  special  restrictions  for 
the  purpose  of  securing  the  full  and  safe  carrying  on  of  commerce  on  the 
water.  Being  so  subject^  whenever  the  contract  is  for  employment  in  conmierce 
not  wholly  within  the  state,  legislation  enforcing  such  restrictions  comes  within 
the  domain  of  Congress^  which  is  charged  with  the  duty  of  protecting  foreign 
and  interstate  commerce. 

Patterson  v.  Bark  Eudora,  (1903)  190  U.  S.  173.  See  also  Kenncy  t?.  Blake,  (C.  C.  A. 
1903)  125  Fed.  Rep.  672,  a/;Srmin^  The  Troop,    (1902)    117  Fed.  Rep.  567. 

9.  Limiting  Compensation  of  Pension  Agents  and  Attorneys.  —  The  Act  of  Con- 
gress of  June  27,  1890,  section  4,  providing  "  that  no  agent,  attorney,  or  other 
person  engaged  in  preparing,  presenting,  or  prosecuting  any  claim  under  the 
provisions  of  this  Act  shall,  directly  or  indirectly,  contract  for,  demand,  receive, 
or  retain  for  such  services  in  preparing,  presenting,  or  prosecuting  such  claim 
a  sum  greater  than  ten  dollars,  which  sum  shall  be  payable  only  upon  the  order 
of  the  commissioner  of  pensions,  by  the  pension  agent  making  payment  of  the 
pension  allowed,  and  any  person  who  shall  violate  any  of  the  provisions  of  this 
section,  or  who  shaU  wrongfully  withhold  from  a  pensioner  or  claimant  the 
whole  or  any  part  of  a  pension  or  claim  allowed  or  due  such  pensioner  or 
claimant  under  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,"  was  held 
not  to  be  unconstitutional  as  interfering  with  the  price  of  labor  and  the  freedom 
of  contract  Congress  being  at  liberty  to  give  or  withhold  a  pension,  may  pre- 
scribe who  shall  receive  it,  and  determine  all  the  circumstances  and  conditions 
under  which  any  application  therefor  shall  be  prosecuted.  Ko  man  has  a 
legal  right  to  a  pension,  and  no  man  has  a  legal  right  to  interfere  in  the 
matter  of  obtaining  pensions  for  himself  or  others.  The  whole  control  of  that 
matter  is  within  the  domain  of  congressional  power. 

Frisbie  v.  U.  S.,    (1895)    157   iJ.  S.   165,  citizen  has  a  right  freely  to  contract  for  the 

wherein  the  court  further  said :     "  While  it  price  of  his  labor,  services,  or  property." 
may  be  conceded  that,  generally  sp«iking,         ^^^^^  ^^  ^         ^  ^    ^       ^  Congreaa 

among  the  inalienable  rights  of  the  citizen  is  ^-   t„-      ^     ,oV*    ^^^.-xi^j   «  a      ''*  ^*'"s*'^"* 

that  of  the  libertv  of  contract  vet  such  libertv  ®'  ^^^  ^'   '^^'  entitled      An   Act   supple- 

inat  01  tne  iioerty  oi  contract,  yet  sucn  UDerty  ,ngntary  to  an  Act  entitled  *  An  Act  to  irrant 

is  not  absolute  and  universal.     It  is  withm  ,^«,„:«JL » »    "  ur«K    «™r«;u«    « ivT     *  *    !.I 

the  purchaii  or  sale  of  lottery  tickets;  to  the  ''}^^t  Z"^^.^     I  T-      ^^  "®^°*f°' 

minor  the  right  to  assume  any  obli^tions,  !iI?™*LHn^  fn^^f^  ^ ITTl'^  «?"«*«' 

except  for  the  necessaries  of  existence"  to  the  f!,TC  ttl  Lf  U.iM^ri    /       *    '%1k" 

common  carrier  the  power  to  make  any  con-  ^^'  ,"l^°tlM     LV  T  TTp  "*  *•" 

tract  releasing  himself  from  negligence,  and,  K'**I^„^„''°".*™"'*-:   ?^  P^         Congress 

indeed,  may  ^strain  all  engaged  fn  any  em-  **»  g™"*  Pensions,  includes  the  power  to  se- 

tj^^I-*  *i^«r  — „  L«*-.  J^  sfi  n.«  .«..L.  -#  ™'e  to  tne   pensioner  the  pension  granted, 

ployment  from  any  contract  in  the  course  of      .  i„ j*^, _„  :i..ui5.  i  Ji.    t     2 

that    employment   which    is    against    public  fnd  to  guard   by  all  suitable  laws,  the  fund 

!w.iil-     •K!?tL-lli-;/>«  ^t  ♦!.;-  5«,„«»  K«  ^^  ^^^^  devoted   from   being  diverted   from   ita 

S^m^'nf    in  ^nT««npr   oJt^fli^Llit?^  ^hl  ^^i^^^  ^7  ^J^her  the  craft  or  the  extortion 

«^SI^^L«    iW  ^^.™iw   .t^Vin^^^^^^^  «^   unscrupulous    agents.      U.    S.   t;.   Marks, 

proposition   that,  generally  speaking,   every  ^jg^^j  2  Abb.  (U.  S.)  531,  26  Fed.  Cas.  No! 

16,721. 

10.  Reftraining  Importation  of  Partionlar  Ooods.  —  A  statute  which  restrains 
the  introduction  of  particular  goods  into  the  United  States,  from  considerations 
of  public  policy,  does  not  violate  the  due  process  clause. 

Buttileld  V.  Stranahan,  (1904)  192  U.  S.  493. 
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IX.  Dbpbiyation  of  Pbopebtt  —  1.  Defftruotion  of  Property  —  a.  Iulsoaixt 
Impobted.  —  There  was  no  deprivation  of  property  without  due  process  of 
law  in  the  destruction  of  teas  by  a  collector  of  customs^  under  a  statute  com- 
manding their  destruction  when  not  exported  within  six  months  after  their 
final  rejection. 

to  the  courts.  Invalid  Importations — Destruc- 
tion, (189S)  22  Op.  Atty.-Gen.  71,  wherein 
tne  attorney-general  further  said:  "The 
phrase  '  due  process  of  law '  does  not  neoes- 
sarily  mean  by  a  judicial  proceeding.  It  is 
not  necessary,  in  every  instance,  to  obtain  a 
forfeiture  by  a  judicial  proceeding,  in  order  to 
destroy  property  illegally  used.  There  are 
cases  where  property  illegally  used  may  be 
summarily  destroyed.  When  the  property  in- 
volved is  of  triflinff  value,  and  its  destruction 
is  necessary  to  effect  the  object  of  a  valid 
law,  it  is  within  the  power  of  the  legislature 
to  order  its  summary  destruction." 


Buttfield  V.  Stranahan,  (1904)  192  U.  S. 
497. 

To  prervent  effectually  the  importation  of 
prohibited  music  and  music  books,  may  re- 
quire, under  certain  circumstances,  their  sum- 
mary destruction  without  notice ;  and  if  their 
nature  and  value  demand  a  notice  and  hear- 
ing before  destruction,  the  rules  and  regula- 
tions to  be  adopted  may  be  so  framed  as  to 
provide  for  the  same,  and  protect  the  inter- 
ests of  all  parties  concerned,  without  pre- 
venting or  impeding  the  enforcement  of  the 
copyright  law,  by  putting  the  government  to 
the  necessity  of  resorting  in  the  first  instance 


b.  Illbqaixt  AGQUiB£a>.  —  The  Constitution  and  the  common  law  afford 
protection  to  property,  and  secure  its  enjoyment,  only  when  legally  acquired. 
The  destruction  by  a  revenue  officer  of  a  barrel  of  whiskey  found  without  the 
stamps  thereon  as  required  by  law  is  not  a  criminal  offense. 

North  Carolina  v.  Vanderford,  (18S8)  35  Fed.  Rep.  282. 


c.  IJNBBaiSTEiRKD  DoGs.  —  A  city  ordinance  in  pursuance  of  authority 
conferred  by  the  city  charter  requiring  a  registry  of  dogs,  and  the  issuance  of 
certificates  of  registration,  and  the  wearing  of  a  collar  by  the  dog,  bearing  his 
registered  number,  and  providing  that  all  dogs  '^  not  so  registered  and  collared 
shall  be  liable  to  be  killed  by  any  person,"  authorizes  the  taking  of  property 
without  due  process  of  law,  contrary  to  the  Federal  Constitution. 

Jenkins  v.  Ballantyne,  (1892)   8  Utah  245. 

8.  Aftesiments  for  Local  Improvements  —  a.  In  Geni:bal.  —  An  Act  of  Con- 
gress ordering  the  opening  and  extension  of  streets  in  the  District  of  Columbia 
and  directing  the  commissioners  of  the  District  to  institute  and  conduct  pro- 
ceedings to  condemn  the  necessary  land,  was  constitutional  in  providing  that 
of  the  amoimt  found  due  and  awarded  as  damages  for  and  in  respect  of  the 
land  condemned  for  the  opening  of  said  streets,  not  less  than  one-half  thereof 
should  be  assessed  by  the  jury  in  said  proceedings  against  the  pieces  and  parcels 
of  ground  situate  and  lying  on  each  side  of  the  extension  of  said  streets,  and 
also  on  all  or  any  adjacent  pieces  or  parcels  of  land  to  be  benefited  by  the 
opening  of  said  streets  as  provided  for  in  the  said  Act,  and  that  the  sums 
to  be  assessed  against  each  lot  or  piece  or  parcel  of  ground  should  be  determined 
and  designated  by  the  jury,  and  that,  in  determining  what  amount  should  be 
assessed  against  any  particular  piece  or  parcel  of  ground,  the  jury  should  take 
into  consideration  the  situation  of  said  lots,  and  the  benefits  that  they  might 
severally  receive  from  the  opening  of  said  streets. 
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Wight  v.  Davidson,  (1901)  181  U.  S.  381,  eels  of  land  benefited  also  rests  within  the  dis- 
reversing  Davidson  v.  Wight,  (1900)  16  App.  cretion  of  the  legislature,  ana  may  be  directed 
Cas.  (D.  C.)  371.  to  be  in  proportion  to  the  position,  the  front- 
See  supra,  p.  293,  Notice  and  Opportunity  age,  the  area,  or  market  value  of  the  lands, 
to  be  Heard  in  Assessments  for  Local  Im-  or  in  proportion  to  the  benefits  as  estimated 
provements.  by  commissioners.    Bauman  v.  Ross,   (1897) 


The  rtile  of  apportionment  among  the  par- 


167  U.  S.  590. 


6.  To  Be  Dbteemined  by  Commissioners.  —  In  the  matter  of  assessing 
benefits,  under  the  right  of  taxation,  it  is  within  the  discretion  of  the  legisla- 
ture to  commit  the  ascertainment  of  the  lands  to  be  assessed,  as  well  as  the  ap- 
portionment of  the  assessment  among  the  different  parcels,  to  the  determination 
of  commissioners  appointed  as  the  legislature  may  prescribe. 

Bauman  i;.  Ross,  (1897)  167  U.  S.  593. 

c.  Fob  a  Public  Park.  —  An  Act  of  Congress  authorizing  the  establish- 
ment of  a  public  park  in  the  District  of  Columbia  does  not  deprive  the  property 
owners  of  property  without  due  process  of  law,  by  providing  for  an  assessment 
of  adjacent  lands  for  the  cost  and  expenses  of  locating  and  improving  the  park, 
though  the  Act  dedicates  and  sets  apart  the  park  "  for  the  benefit  and  enjoyment 
of  the  people  of  the  United  States." 

Wilson  V,  Lambert,  (1898)  168  U.  S.  611. 

8.  Bequiring  Bailroad  to  Extend  Tracks.  —  An  Act  of  Congress  does  not  de- 
prive a  railroad  company  in  the  District  of  Columbia  of  its  property  without 
due  process  of  law,  in  so  far  as  it  requires  the  company  to  extend,  by  double 
tracks,  the  lines  of  its  underground  electric  railroad  to  a  designated  point 

Metropolitan  R.  Co.  v,  I^acfarland,  (1902)  20  App.  Cas.  (D.  C.)  432. 

4.  Bailroad  to  Provide  Sinking  Fund  to  Heet  Debts.  —  A  railroad  corporation 
created  by  an  Act  of  Congress,  and  occupying  a  position  of  debtor  to  the  United 
States,  is  not  deprived  of  property  without  due  process  of  law  by  a  statute 
which  requires  the  company,  in  the  management  of  its  affairs,  to  set  aside  a 
portion  of  its  current  income  as  a  sinking  fund  to  meet  the  government  and 
other  mortgage  debts  when  they  are  matured,  when  Congress  had  reserved  the 
right  at  any  time  to  alter  and  amend  or  repeal  the  charter,  and  a  charter  con- 
tract of  the  company,  in  respect  to  the  subsisting  bonds,  was  to  pay  both  principal 
and  interest  when  the  principal  matured,  unless  the  debt  was  sooner  dis- 
charged by  the  application  of  one-half  the  compensation  for  transportation  and 
other  services  rendered  for  the  government,  and  five  per  cent^  of  the  net 
earnings. 

Sinking-Fund  Cases,  (1878)  99  U.  S.  719.  See  also  Central  Pac.  R.  Co.  v.  U.  S.,  (1886) 
21  Ct.  CI.  183. 

6.  Sequiring  Bailroad  to  Pay  for  Lands  Sold  Without  Bight.  —  An  Act  of  Con- 
gress requiring  a  railroad  company  to  pay  for  government  lands  previously 
and  without  right  sold  and  disposed  of  does  not  deprive  a  railroad  company 
of  property  without  due  process  of  law. 

Southern  Pac.  R.  Co.  r.  U.  S.,  (C.  C.  A.  1904)  133  Fed.  Rep.  661. 
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6.  Distraint  for  Payment  of  Taxes.  —  Distraint  of  real  as  well  as  personal 
property,  for  the  payment  of  taxes,  does  not  deprive  the  taxpayer  of  property 
without  due  process  of  law. 

Springer  v,  U.  S.,  (1880)   102  U.  S.  693. 

7.  Prohibiting  Bestraining  Assessment  of  Taxes.  —  Section  19  of  the  Act  of 
July  13,  1866,  as  amended  in  1867,  providing  "  that  no  suit  to  restrain  the 
assessment  or  collection  of  a  tax  shall  be  maintained  in  any  court,"  was  held 
not  to  be  unconstitutional  as  depriving  a  taxpayer  of  property  without  due 
process  of  law,  as  the  statute  gave  a  speedy  and  inexpensive  appeal  to  the 
commissioner  of  internal  revenue,  who  was  directed  to  refund  all  moneys  paid 
upon  illegal  assessments,  and  if  dissatisfied  with  his  decision  the  party  might 
sue  in  the  courts  which,  up  to  that  of  last  resort,  were  open. 

PuUan  t?.  Kinsinger,  (1870)  2  Abb.  (U.  S.)  94,  20  Fed.  Gas.  No.  11,463. 

8.  Seizure  of  Books  and  Papers  Relating  to  Alleged  Fraud  on  Bevenne.  —  The 

Act  of  March  2,  1867,  section  2,  providing  that  "  whenever  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  judge  of  the  District  Court  for  any  district 
in  the  United  States,  by  complaint  and  affidavit,  that  any  fraud  on  the  revenue 
has  been  committed  by  any  person  or  persons  interested,  or  in  any  way  engaged, 
in  the  importation  or  entry  of  merchandise  at  any  port  within  such  district, 
said  judge  shall  forthwith  issue  his  warrant,  directed  to  the  marshal  of  the 
district,  requiring  said  marshal,  by  himself  or  deputy,  to  enter  any  place 
or  premises  where  any  invoices,  books,  or  papers  are  deposited  relating  to 
the  merchandise  in  respect  to  which  such  fraud  is  alleged  to  have  been  com- 
mitted, and  to  take  possession  of  such  books  or  papers  and  produce  them 
before  the  said  judge;  and  any  invoices,  books,  or  papers  so  seized  shall  be 
subject  to  the  order  of  said  judge,  who  shall  allow  the  examination  of  the  same 
by  the  collector  of  customs  of  the  port  into  which  the  alleged  fraudulent  in> 
portation  shall  have  been  made,  or  by  any  officer  duly  authorized  by  said 
collector,"  was  held  not  to  be  in  conflict  with  this  clause. 

Matter  of  Piatt,  (1874)  7  Ben.  (U.  S.)  261,  19  Fed.  Cas.  No.  11,212. 

9.  Validating  Begistration  of  Hortgages  as  Against  Judgment  Creditors. — 

An  Act  validating  the  registration  of  mortgages  of  personal  property  is  not  a 
deprivation  of  property  without  due  process  of  law  as  against  creditors  who 
had  obtained  judgments  and  had  sued  out  attachments  prior  to  the  enactment 
of  the  statute. 

McFaddin  v.  Evan  a- Snider- Buel  Co.,  (1902)  185  U.  S.  613,  affirming  Evans- Snider-Bue]  Co. 
V,  McFadden,  (C.  C.  A.  1900)  105  Fed.  Rep.  293. 

10.  Forfeiture  of  Counterfeit  Coin.  —  Counterfeit  coin  is  neither  property  nor 

the  subject  of  property;  it  is  the  product  of  a  felonious  act,  and  outside  the 

law,  and  its  seizure  and  forfeiture  is  not  a  taking  of  property  without  due 

process  of  law  within  the  meanina:  of  this  amendment.     The  due  process  of 

law  required  was  neither  designed  to  r])ply  to  such  rights  as  a  person  unlaw- 
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fully  in  the  possession  of  counterfeit  coin  may  have  in  it,  but  was  intended 
for  the  protection  of  substantial  rights  in  lawful  property. 

ForfdtuTe  of  Counterfeit  Coin,  (I90I)  23  Op.  Atty.-Gen.  459. 

11.  Distress  Warrant  Against  DefiEtnlting  Officer.  —  A  distress  warrant  issued 
by  the  solicitor  of  the  treasury  under  an  Act  of  Congress,  entitled  "  An  Act 
providing  for  the  better  organization  of  the  treasury  department/'  does  not 
deprive  a  defaulting  officer  of  property  without  due  process  of  law.  Thou^ 
^^  due  process  of  law  "  generally  implies  and  includes  actiyr,  reus,  judex,  regular 
allegations^  opportunity  to  answer,  and  a  trial  according  to  some  settled  course 
of  judicial  proceedings,  yet  this  is  not  universally  true.  There  may  be,  and 
we  have  seen  that  there  are  cases,  under  the  law  of  England  after  Magna  Charta, 
and  as  it  was  brought  to  this  coimtry  and  acted  on  here,  in  which  process,  in  its 
nature  final,  issues  against  the  body,  lands,  and  goods  of  certain  public  debtors 
without  any  such  trial. 

Murray  v.  Hoboken  Land,  etc.,  Co.,  (1866) 
18  How.  (U.  S.)  274,  wherein  the  court  said 
that  to  ascertain  whether  statutory  process  is 
due  process  **  we  must  examine  the  Constitu- 
tion itself,  to  see  whether  this  process  be  in 
conflict  with  any  of  its  provisions.  If  not 
found  to  be  80,  we  must  look  to  those  settled 


usages  and  modes  of  proceeding  existing  in 
the  common  and  statute  law  of  England,  be- 
fore the  emigration  of  our  ancestors,  and 
which  are  shown  not  to  have  been  unsuited 
to  their  civil  and  political  condition  bv  hav- 
ing been  acted  on  by  them  after  the  settlement 
of  this  country." 


12.  Deprivation  of  Use  of  the  Poital  Service.  —  Due  process  of  law  is  not 
denied  when  the  disposition  of  property  is  affected  by  the  order  of  an  executive 
department  and  a  statute  authorizing  the  postmaster-general  to  seize  or  return 
to  sender  all  letters  addressed  to  a  particular  person,  firm,  or  corporation  which 
he  is  satisfied  is  making  use  of  the  mail  for  an  illegal  purpose. 

the  transportaticm  lines  in  the  United  States, 
and  thus  the  common  carrier  of  the  nation, 
and  by  law  exclude  all  others  from  becoming 
common  carriers,  it  would  seem  to  follow  in- 
evitably that  the  citizens  of  the  United  States 
would  have  a  common  riffht  to  travel  and  ship 
freight  over  the  lines  thus  owned  and  oper- 
ated by  the  United  States,  and  that  all  of  its 
citizens,  subject  to  such  general  laws  and 
regulations  as  to  rates  and  the  operation  of 
the  lines  as  might  be  enacted  and  established, 
would  have  this  common  right,  and  that  such 
a  right  would  be  readily  recognized  as  a  prop- 
erty right  in  the  citizen,  and  one  of  which  a 
particular  citizen  could  not  be  deprived  ex- 
cept by  due  process  of  law." 


Public  Clearing  House  v.  Coyne,    (1904) 
104  U.  S.  508. 

But  see  Hoover  v.  McChesney,  (1897)  81 
Fed.  Rep.  481,  wherein  it  was  held  that  an 
order  of  the  postmaster-general,  which  finds 
a  person  guiltv  of  a  violation  of  the  postal 
laws,  and  prohibits  to  him  the  use  of  the 
postal  service  of  the  United  States  as  far  as 
the  receiving  of  mail  is  concerned,  during  his 
pleasure,  is  not  due  process  of  law,  within  the 
constitutional  meaning;  and  the  right  to  the 
use  of  the  mails  is  a  property  right,  and  one 
which  cannot  be  taken  away  except  by  due 
process  of  law.  "  If  the  United  States  govern- 
ment should  hereafter  become  the  owner  of  all 


18.  Statutory  Limitation  of  Patent  Sight.  —  Section  7  of  the  Act  of  March  3, 
1839,  providing  that  "  every  person  or  corporation,  who  has  or  shall  have 
purchased  or  constructed  any  newly^  invented  machine,  manufacture,  or  com- 
position of  matter,  prior  to  the  application  by  the  inventor  and  discoverer  for 
a  patent,  shall  be  held  to  possess  the  right  to  use,  and  vend  to  others  to  be 
used,  the  specific  machine,  manufacture,  or  composition  of  matter  so  made  or 
purchased,  without  liability  therefor  to  the  inventor  or  any  other  person 
interested  in  such  invention,"  is  not  unconstitutional  as  depriving  the  inventor 

of  his  property  without  compensation.     The  patentee  has  no  exclusive  right 
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of  property  Id  Mb  inTentioii  except  under  tnd  bj  rirtue  of  the  statutes  securing 
it  to  him  and  according  to  the  regulations  and  restrictions  of  this  statute. 
Dable  Grain  Shoyel  Go.  t7.  Flint,  (1890)  137  U.  S.  42,  affirmed  (1890)  42  Fed.  Rep.  686. 

14.  Oivlng  XTnwarranted  Effect  to  Decision  of  State  Court.  —  A  judgment  of  the 
Circuit  Court  of  the  United  States  claiming  to  give  such  unwarranted  effect  to 
a  decision  of  a  state  court  as  to  wrongfully  deprive  a  party  of  his  property, 
may  be  considered  as  presenting  a  question  how  far  it  can  be  sustained  in 
view  of  the  prohibitory  language  of  this  clause. 

Fayerweather  v,  Ritch,  (1904)  195  U.  S.  298. 

16.  Inspection  of  Mining  Claim  to  Ascertain  Interest.  —  A  territorial  statute 
providing  that  whenever  any  person  shall  have  any  right  to,  or  interest  in,  any 
mining  claim  which  is  in  the  possession  of  another  person,  and  it  shall  be 
necessary  to  the  ascertainment  of  such  right  that  an  inspection  of  the  mining 
claim  shall  be  made,  and  that  upon  a  petition  being  presented  to  the  court,  an 
order  for  the  inspection  should  be  made,  does  not  deprive  any  one  of  property 
without  due  process  of  law,  when  the  proceeding  provided  by  the  statute  requires 
notice,  a  hearing  and  an  adjudication  before  a  court  or  judge,  and  provides  all 
proper  protection -to  the  party  against  whom  the  inspection  is  ordered. 

Montana  Go.  v.  St.  Louis  Min.,  etc.,  Go.,  (1894)  152  U.  S.  162. 

16.  XTneqnal  Licenses. —  An  Act  of  Congress,  legislating  for  the  District  of 
Columbia,  providing  that  "  general  brokers  shall  pay  a  tax  of  $250  per  annum ; 
every  person,  firm,  company,  or  association  not  incorporated  (except  insurance 
and  real-estate  brokers  acting  as  such)  that  solicits  business  from  the  general 
public  by  advertisement  or  otherwise,  and  that  purchases,  sella,  or  negotiates 
for  others  securities,  shares,  stocks,  bonds,  exchange,  bullion,  coin,  money,  bank 
notes,  or  promissory  notes,  or  that  deals  in  futures  on  market  quotations  of  prices 
or  values  on  merchandise,  shares,  stocks,  bonds,  or  other  securities,  or  accepts 
margins  on  prices  or  values  of  said  shares,  stocks,  bonds,  merchandise,  or 
securities,  shall  be  deemed  a  general  broker;  provided,  that  the  Washington 
Stock  Exchange,  through  its  president  or  treasurer,  shall  pay  to  the  collector  of 
taxes  of  the  District  of  Columbia  a  sum  equal  to  $500  per  annum  in  lieu  of 
tax  on  the  members  thereof  for  business  done  on  said  exchange;  provided 
further,  that  any  broker  who  is  a  member  of  a  regularly  organized  stock  ex- 
change located  outside  of  the  District  of  Columbia,  and  transacting  a  brokerage 
business  therein,  shall  pay  a  sum  equal  to  $100  per  annum  to  the  collector  of 
taxes  of  the  District  of  Columbia,"  by  imposing  an  unreasonable  burden  upon 
the  right  of  a  citizen  to  pursue  a  lawful  occupation  open  to  his  competitors 
upon  less  onerous  terms  — •  which  right  of  occupation  is  of  the  nature  of 
property  —  operates  substantially  as  the  taking  of  property  without  due  process 
of  law. 

Lappin  v.  District  of  Golumbia,  (1903)  22  App.  Gas.  (D.  G.)  69. 


17.  Taking  Away  Bight  of  Action  for  False  Imprisonment. —  Section  4  of  the 

Act  of  Congress  of  March  3,  1863,  providing  "  that  any  order  of  the  President, 
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or  under  his  authority,  made  at  any  time  during  the  existence  of  the  present 
rebellion,  shall  be  a  defense  in  all  courts  to  any  action  or  prosecution,  civil  or 
criminal,  pending  or  to  be  commenced,  for  any  search,  seizure,  arrest,  or  im- 
prisonment, made,  done,  or  committed,  or  acts  omitted  to  be  done,  under  and  by 
virtue  of  such  order,  or  under  color  of  any  law  of  Congress,  and  such  defense 
may  be  made  by  special  plea,  or  under  the  general  issue,"  is  invalid  as  depriv- 
ing a  person  of  property  in  his  right  of  action  for  false  imprisonment. 

Griffin  v.  Wilcox,  (1803)  21  Ind.  ;>/2,  the  '  that  of  a  general  pardon;  but  a  pardon 
court  saying:  "  llie  above  section  of  the  Act  reaches  the  penalty  for  the  crime  only,  not 
of  Congress  can  have  no  greater  effect  than       the  civil  right  of  property  in  damages." 

18.  Bight  to  Practice  Law. —  A  summary  proceeding  against  an  attorney  to 
exclude  him  from  the  practice  of  his  profession  on  account  of  acts  for  which 
he  may  be  indicted  and  tried  by  a  jury  is  not  a  violation  of  this  amendment^ 
when  due  notice  was  given  and  a  trial  and  hearing  was  had  before  the  court 
in  the  manner  in  which  proceedings  against  attorneys,  when  the  question  is 
whether  they  shall  be  struck  off  the  roll,  are  always  conducted. 

Ex  p.  Wall,  (1882)   107  U.  S.  288.  whatsoever,  under  any  authority,  or  pretended 

authority,  in  hostility  to  the  United  States; 

The  Act  of  Congress  of  Jan.  24,  1865,  pre-  that  he  h;is  not  yiolded  a  voluntary  support 

scribing  an  oath  to  be  taken  before  any  per-  to    any    pretended    government,    authority, 

son   could  be  admitted  as  an   attorney   and  power,    or    constitution,    within    the    United 

counselor  at  the  bar  of  any  of  the  courts  of  States,  hostile  or  inimical  thereto;  and,  that 

the    United    States,    that    the    deponent    has  he  will  support  and  defend  the  Constitution 

never    voluntarily    borne    arras    against    the  of  the  United  States  against  all  enemies,  for- 

United   States   since   he   has   been   a   citizen  eign  or  domestic,  and  will  bear  true  faith  and 

thereof;   that   he  has  not  voluntarily  given  allegiance  to  the  same,  was  held  to  be  void  as 

aid,  countenance,  counsel,  or  encouragement  it  deprived  an  attorney  previously  admitted, 

to  persons  engaged  in  armed  hostility  thereto;  of    property    in   his   profession    without   due 

that  he  has   never  sought,   accepted,  or  at-  process   of  law.     In  re  Shorter,    (1865)    22 

tempted  to  exercise  the  functions  of  any  office  1^'ed.  Cas.  No.  12,811. 

19.  Discharge  of  Surpln*  Naval  Cadets.  —  The  Act  of  Aug.  5,  1882,  direct- 
ing that  a  naval  cadet  who  completes  his  six  years'  course  subsequent  to  that 
year  is  liable  to  be  discharged  if  there  be  no  vacancy  to  which  he  can  be 
appointed,  is  constitutional. 

Harmon  f.  U.  S.,  (1888)  23  Ct.  CI.  406. 

20.  Prohibiting  Emission  of  Dense  Smoke  as  a  Nnisance.  —  Congress  has  the 
power  to  declare  the  emission  of  thick  or  dense  black  or  gray  smoke  from 
chimneys  in  the  District  of  Columbia  a  nuisance  per  se  and  to  punish  the  act  as 
an  offense.  Such  a  statute  does  not  deprive  persons  of  their  property  without 
due  process  of  law. 

Moses  v.  U.  S.,  (1900)  16  App.  Cas.  (D.  C.)  433. 
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AMENDMENT  V. 

'  "  Hor  shall  private  property  be  taken  for  public  nse,  without  just  compensatioiL." 

I.  Not  a  Limitation  on  the  States,  306. 
II.  Power  of  Eminent  Domain,  306. 

1.  In  General y  306. 

2.  Clause  a  Mere  Limitation  on  the  Power ^  307. 

3.  With  or  Without  Concurrent  Act  of  the  State^  307. 

III.  Private  Property,  308. 

I.  No  Distinction  Between  Real  and  Personal  Property ,  308. 
a.  Property  of  a  State ^  308. 

3.  Value  of  Franchise  as  Well  as  Tangible  Property^  308. 

4.  Easement  in  Waters  of  a  Creek^  308. 

5.  Negative  Covenants  Contained  in  Deeds,  308. 

IV.  What  Constitutes  a  Taking,  308. 

I.  In  General^  308. 

3.  Distinction  Between  Damage  and  Takings  309. 

3.  Extent  of  Taking  Rests  in  Legislative  Discretion,  309. 

4.  Fee  Passes  to  the  Government,  309. 

5.  Acts  Not  Directly  Encroaching  on  Private  Property,  309. 

6.  Property  Destroyed  for  Public  Safety,  309. 

7.  Use  Beyond  Purpose  of  First  Condemnation,  310. 

8.  Value  of  Real  Estate  Destroyed  or  Impaired,  310. 

a.  In  General,  310. 

b.  When  Merely  Incidental  to  Exercise  of  a  Servitude^  310. 

(i)  /«  General,  310. 

(2)  Construction  of  Revetment  on  Banks  of  Navigable  Stream, 
310. 

c.  Overflowed  Land,  310. 

(j)  In  General,  310. 

(2)  Rendering  Land  Unfit  for  Cultivation^  311. 

9.  Statutory  Designation  of  Locality,  311.  * 

10.  Use  and  Occupation  of  Private  Property,  311. 

11.  Use  of  Property  After  Owner  Refused  to  Hire,  312. 

12.  Use  of  Land  as  a  Military  Camp^  312. 

13.  Temporary  Use  of  Road  for  Transportation  of  Military  Supplies,  312. 

14.  Remojfal  of  Bridge  as  an  Obstruction  to  Navigation,  312. 

15.  Requiring  Construction  of  Draw  in  Bridge,  313. 

16.  Taking  Land  to  Make  Levee- and  Repair  Break  in  Dam,  313. 

17.  Injury  to  Easement  of  Ingress  and  Egress,  313. 

18.  Diverting  Course  of  Stream,  3 1 3. 

19.  Erection  of  Lighthouse  on  Submerged  Soil,  314. 

20.  Establishing  Telegraph  Line  on  Railroad  Right  of  Way,  314. 

21.  Use  of  Patented  Invention^  3 1 4. 

22.  Destruction  of  Well  by  Blasting,  315. 

23.  Detention  of  Vessels  Suspected  of  Violating  Neutrality  Laws,  315. 
r                              24.  Relec^e  by  Treaty  of  Claims  Against  Foreign  Government,  315. 

25.  Property  Destroyed  by  Naval  Officer,  315. 

26.  Confiscation  of  Property  of  Public  Enemy,  316. 

27.  Repudiation  of  a  Contract,  316. 

28.  Imprisonment  of  Slaves  for  Crimes,  316. 

29.  Consequential  Injury,  316. 

a.  In  General,  316. 

b.  Injury  to  Coal  Mine,  316. 
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r.    To  Riparian  Rights  by  Erection  of  a  Pier^  316. 

d.  To  Property  by  Faulty  Construction  of  a  JDam^  317. 

e.  To  Landing  by  River  Improvement^  317. 

V.  For  Public  Use.  317. 

1.  Necessity  that  Use  Should  Be  Public^  317. 

2.  Courts  May  Determine  Fact  of  Public  Use^  317. 

3.  Condemnation  of  Land  for  Railroad^  317. 

4.  For  Public  Parks  and  Squares^  317. 

5.  Preserving  Gettysburg  Battle-ground^  317. 

VI.  Without  Just  Compensation,  317. 

1.  What  Constitutes  ^ust  Compensation^  317. 

2.  Question  as  to  Measure  of  Compensation  Judicial^  Not  Legislative^  318. 

3.  Requirement  of  Payment  Before  Consummation^  318. 

a.  In  General^  318. 

b.  Adequate  Provision  Required  Before  Occupancy  Disturbed^  319. 

c.  Emergency  Will  Not  Admit  of  Delay ^  319. 

4.  Statute  Failing  to  Provide  for  Compensation^  320. 

5.  Limit  of  Appropriation^  ^20 

6.  Government  Liable  for  Property  Taken  by  Agents  ^  32a 

7.  Tribunal  to  Deter 7nine  Value  of  Proper ty^  321. 

8.  Considering  Benefits  in  Estimating  Compensation^  321. 

a.  Benefits  Received  in  Common  with  A 11^  321. 

b.  Special  Benefits  to  Owner ^  322. 

9.  Payment  to  Rightful  Owner ^  322. 

10.  Right  of  Ejectment  on  Failing  to  Make  Compensation^  323. 


I.  Not  a  Limitatiok  ok  the  States.  —  This  clause  applies  only  to  the 

federal  governmeiit. 

FallbrooklrrigationDist.  V.Bradley,  (1896)  That  this  amendment  is  not  a  limitation 

164  U.  S.  158,  reversing  Bradley  v.  Fallbrook      on  the  power  of  the  states,  see  also  avpra,  p. 
Irrigation  Dist,  (1895)  68  Fed.  Rep.  948. 


256. 


il.  PowsB  OF  Emihekt  Domaik  —  1.  In  General —  This  clause  contains  an 
implied  recognition  of  the  right  of  eminent  domain  beyond  what  may  justly  be 
implied  from  the  express  grants  of  power. 


Kohl  r.  U.  S.,  (1875)  91  U.  S.  372,  wherein 
it  was  held  to  be  within  the  power  of  Con- 
gress to  enact  a  statute  authorizing  the  secre- 
tary of  the  treasury  to  obtain  by  purchase  or 
condemnation  a  suitable  site  for  the  erection 
of  a  building  for  the  accommodation  of  a 
United  States  court,  custom  house,  United 
States  depository,  post  olBce,  internal -revenue, 
and  pension  offices  in  a  certain  city.  The 
powers  vested  by  the  Constitution  in  the  gen- 
eral government  demand  for  their  exercise 
the  acquisition  of  lands  in  all  the  states. 
These  are  needed  for  forts,  armories,  and  ar- 
senals, for  navy  yards  and  lighthouses,  cus- 
tom houses,  post  offices  and  court  houses,  and 
for  other  public  uses,  and  this  right  may  be 
exercised  within  a  state.  When  the  power  to 
establish  post  offices  and  to  create  courts 
within  the  states  was  conferred  upon  the  ^v- 
emment,  included  in  it  was  authority  to  ob- 
tain sites  for  such  offices  and  for  court  houses, 
and  to  obtain  them  by  such  means  as  were 
known  and  appropriate.  The  right  of  emi- 
nent domain  was  one  of  those  means  well 
known  when  the  Constitution  was  adopted, 
and  employed  to  obtain  lands  for  public  uses. 
Affirming  U.  S.  v.  Inlots,  (1873)  2  Am.  L. 
Rec.  314,  613,  26  Fed.  Cas.  No.  15,441. 
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This  amendment  admits  the  principle  that 
private  property  may  be  taken  for  public  use, 
if  just  compensation  be  made.  Chesapeake, 
etc.,  Canal  Co.  v.  Key,  (1829)  3  Cranch  (C. 
C.)  599,  5  Fed.  Cas.  No.  2,649.  See  also  Bona- 
parte V.  Camden,  etc.,  R.  Co.,  (1830)  Baldw. 
(U.  S.)  205,  3  Fed.  Cas.  No.  1,617;  Eminent 
Domain  of  Texas,  (1857)  8  Op.  Atty.-Gen. 
333. 

•  This  provision  of  the  Constitution  did  not 
originate  the  right  of  eminent  domain  in  th» 
federal  government,  but  simply  recognizes 
it  as  a  prerogative  incident  to  sovereignty  to 
be  exercised  upon  the  part  of  the  government, 
upon  the  condition  that  compensation  should 
be  made  to  the  owner.  Smith  v.  U.  S.,  ( 1897) 
32  Ct.  CI.  307. 

The  right  of  eminent  domain  does  not  rest 
on  a  statute  or  on  a  constitutional  enactment. 
It  is  an  attribute  of  sovereignty  possessed  by 
the  general  government,  as  sovereign,  to  en- 
able it  to  perform  its  proper  function.  This 
amendment  recognizes  this  attribute  of  sover- 
eignty in  the  United  States,  and  being  thus 
possessed  by  the  United  States,  the  mode  of 
exercising  it,  in  the  absence  of  any  express 
provision  in  the  Constitution  to  the  contrary'. 
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is  wj^^hin  the  dlBcretion  of  the  legislature. 
Congreas,  repres€At.ing  as  it  does,  in  the  House 
of  Representatiyed,  the  sovereignty  of  the  peo- 
ple, and  in  the  Senate  the  sovereignty  of  the 
state,  can,  whenever  it  deems  necessary,  order 
private  property  to  be  appropriated  for  public 
use,  but  such  order  would  be  subject  to  the 
constitutional  limitation  and  would  require 
that  compensation  should  be  made  for  such 
appropriation.  In  re  Rugheimer,  (1888)  36 
Fed.  Rep.  371. 

In  District  of  Columbia.  —  To  a  suggested 
distinction  between  the  constitutional  powers 
of  the  state  and  those  of  the  United  States  in 
respect  to  the  exercise  of  the  power  of  emi- 
nent domain,  supposed  to  be  found  in  the  re- 
striction of  such  powers  in  the  United  States 
to  the  purposes  of  political  administration, 
that  it  must  be  limited  in  its  exercise  to  such 


objects  as  fall  within  the  delegated  and  ex- 
press enumerated  powers  conferred  by  the 
Constitution  upon  the  United  States,  such  as 
are  exemplified  by  the  case  of  custom  houses, 
courts,  court  houses,  ports,  dock  yards,  etc, 
the  court  said :  "  We  are  not  called  upon,  by 
the  duties  of  this  investigation,  to  consider 
whether  the  alleged  restriction  on  the  power 
of  eminent  domain  in  the  general  government, 
when  exercised  within  the  territory  of  a 
state,  does  really  exist,  or  the  extent  of  such 
restriction,  for  we  are  here  dealing  with  an 
exercise  of  the  power  within  the  District  of 
Columbia,  over  whose  territory  the  United 
States  possess,  not  merely  the  political  au- 
thority that  belongs  to  them  as  respects  the 
states  of  the  Union,  but  likewise  the  power 
*  to  exercise  exclusive  legislation  in  all  cases 
whatsoever  over  such  district.' "  Shoemaker 
r.  U.  S.,   (1893)    147  U.  S.  298. 


Land  for  ParpoM  of  a  lighthonu.  —  An  Act  of  Congress  authorizing  the  secretary 
of  the  treasury,  whenever  in  his  opinion  it  is  necessary  or  advantageous  to  the 
United  States,  to  acquire  land  for  the  purpose  of  a  lighthouse  by  condemnation 
under  judicial  process  in  a  court  of  the  United  States  in  the  district  in  v^hich 
the  land  is  situated,  is  a  constitutional  exercise  of  the  power  of  Congress. 


ChappeU  v.  U.  S.,  (1896)  160  U.  S.  611, 
wherein  the  court  said:  "Whenever,  in  the 
execution  of  the  powers  granted  to  the  United 
States  by  the  Constitution,  lands  in  any  state 
are  needed  by  the  United  States,  for  a  fort, 
magazine,  dock  yard,  lighthouse,  custom 
house,  court  house,  post  office,  or  any  other 
public  purpose,  and  cannot  be  acquired  by 
agreement  with  the  owners,  the  Congress  of 
the  United  States,  exercising  the  right  of 
eminent  domain,  and  making  just  compensa- 
tion to  the  owners,  may  authorize  such  lands 
to  be  taken,  either'  by  proceedings  in  the 
courts  of  the  state  with  its  consent,  or  by  pro- 


ceedings in  the  courts  of  the  United  States, 
with  or  without  any  consent  or  concurrent 
Act  of  the  state,  as  Congress  may  direct  or 
permit.  Harris  t?.  Elliott,  (1836)  10  Pet. 
(U.  S.)  26;  Kohl  t?.  U.  S.,  (1876)  91  U.  S. 
367;  U.  S.  V.  Jones,  (1883)  109  U.  S.  613;  Ft. 
Leavenworth  R.  Co.  t?.  Lowe,  (1886)  114  U.  S. 
626,  631,  632 ;  Cherokee  Nation  v.  Kansas  R. 
Co.,  (1890)  136  U.  S.  641,  666;  Monongahela 
Nav.  Co.  V,  U.  S.,  (1893)  148  U.  S.  312;  Lux- 
ton  V.  North  River  Bridge  Co.,  (1893)  147 
U.  S.  337,  and  (1894)  163  U.  S.  626;  Burt  V. 
Merchants  Ins.  Co.,  (1871)  106  Mass.  366; 
Matter  of  U.  S.,  (1884)  96  N.  Y.  227." 


2.  Clause  a  Mere  Limitation  on  the  Power.  —  The  right  of  eminent  domain 
is  an  incident  of  sovereignty  and  requires  no  constitutional  recognition.  This 
clause,  providing  for  just  compensation  for  property  taken,  is  merely  a  limi- 
tation upon  the  use  of  the  power. 


U.  8.  V.  Jones,  (1883)  109  U.  S.  618.  See 
also  High  Bridge  Lumber  Co.  v,  U.  S.,  (C.  C. 
A.  1896)  69  Fed.  Rep.  326;  In  re  Manderson, 
(C.  C.  A.  1892)   61  Fed.  Rep.  603,  affirming 


In  re  Montgomery,  (1892)  48  Fed.  Rep.  896; 
Smith  V.  U.  S.,  (1897)  32  Ct.  CI.  307;  Mer- 
riam  i?.  U.  S.,  (1894)  29  Ct.  CI.  267;  U.  S.  v. 
Cooper,  (1891)  20  D.  C.  116. 


3.  With  or  Without  Conenrrent  Act  of  the  State.  —  The  United  States,  at  the 
discretion  of  Congress,  may  acquire  and  hold  real  property  in  any  state,  when- 
ever such  property  is  needed  for  the  use  of  the  government  in  the  execution  of 
any  of  its  powers,  whether  for  arsenals,  fortifications,  lighthouses,  custom 
houses,  court  houses,  barracks,  or  hospitals,  or  for  any  other  of  the  many  public 
purposes  for  which  such  property  is  used;  and  when  the  property  cannot  be 
acquired  by  voluntary  arrangement  with  the  owners,  it  may  be  taken  against 
their  will,  by  the  United  States,  in  the  exercise  of  the  power  of  eminent  domain, 
upon  making  just  compensation,  with  or  without  a  concurrent  Act  of  the  state 
in  whiob  the  land  is  situated. 
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Van  Brocklin  v.  Tennessee,  (1886)  117 
U.  S.  164.  See  also  Luxton  t?.  North  River 
Bridge  Co.,  (1894)   153  U.  S.  529. 

The  United  States  possess  the  right  of  emi- 
nent domain  within  the  states,  using '  those 
terms,  not  as  expressing  the  ultimate  domin- 
ion or  title  to  property,  but  as  indicating  the 
right  to  take  private  property  for  public  uses 


when  needed  to  execute  the  powers  conferred 
by  the  Constitution;  and  the  j^oneral  gov- 
ernment is  not  dependent  upon  the  caprice 
of  individuals  or  the  will  of  t -te  legislatures 
in  the  acquisition  of  such  lands  as  may  be 
required  for  the  full  and  effective  exercise  of 
its  powers.  Ft.  Leavenworth  R.  Co.  v,  Lowe, 
(1885)    114  U.  S.  631. 


m  Private  Fbopebtt  —  1.  No  Distinction  Between  Beal  and  Personal  Property. 

—  The  Constitution  makes  no  distinction  between  real  and  personal  property 
taken  for  public  use. 

Heflebower  r.  U.  S.,  (1886)  21  Ct.  CI.  237. 

2.  Property  of  a  State.  —  If  the  words  "  private  property  "  have  an  applica- 
tion broad  enough  to  include  all  property  and  ownership,  the  appropriation  of 
sufficient  land  belonging  to  a  state,  under  navigable  waters,  to  the  foundation 
of  a  bridge,  which  is  authorized  by  an  Act  of  Congress,  and  which  is  to  be 
used  for  the  transportation  of  an  extensive  commerce  in  aid  and  relief  of  that 
afforded  by  the  waterway,  is  not  a  diversion  of  the  property  from  its  original 
public  use. 

Stockton  v.  Baltimore,  etc.,  R.  C3o.,  (1887)  32  Fed.  Rep.  19. 

3.  Valne  of  Franehise  as  Well  as  Tangible  Property.  —  When  Congress,  under 
its  power  to  regulate  commerce,  condemns  and  appropriates  a  lock  and  dam 
belonging  to  a  navigation  company  on  a  navigable  river,  its  action  does  not 
destroy  the  state  franchise,  and  just  compensation  requires  payment  for  the 
franchise  to  take  tolls  as  well  as  for  the  value  of  the  tangible  property. 

Monongahela  Nav.  Co.  v,  U.  S.,  (1893)  148  U.  S.  324. 

4.  Easement  in  Waters  of  a  Creek.  —  An  easement  in  the  waters  of  a  creek, 
consequent  on  the  location  of  plantations  and  their  boundary  on  the  creek  and 
their  use  as  rice  plantations  for  nearly  one  hundred  years,  dependent  for 
flowage  and  drainage  on  the  creek  and  the  use  of  ita  waters,  is  property  within 
the  protection  of  this  clause. 

Lowndes  v.  U.  S.,  (1901)   105  Fed.  Rep.  838. 

6.  Negative  Covenants  Contained  in  Deeds.  —  Private  agreements,  in  the 
nature  of  negative  covenants  contained  in  deeds  to  lots  on  a  large  tract  of  land, 
that  certain  and  offensive  trades  or  businesses  shall  not  be  carried  on  upon  the 
land  or  any  part  thereof,  are  not,  as  against  the  government,  to  be  recognized  as 
property,  when  part  of  the  land  is  taken  by  the  government  for  the  purposes 
of  coast  defense. 

U.  S.  t7.  Certain  Lands,  (1899)  112  Fed.  Rep.  624. 

IV.  What  Constitutes  a  Taxing  —  1.  In  General.  —  Taking  property  for 

public  use  is  where  the  land  or  other  property  of  an  individual  is  taken  from 

him  for  the  use  of  the  government  or  public,  and  where,  if  the  property  were 

not  paid  for,  the  burden  would  fall  chiefly  upon  the  persons  whose  property  is 
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taken  and  not  upon  the  public  generally ;  in  such  case  payment  must  be  made 
to  prevent  inequality. 

Michigan  Cent.  R.  Co.  v.  Slack,  (1876)  22  Int.  Rev.  Rec.  337,  17  Fed.  Gas.  No.  9,527a, 
affirmed  Michigan  Cent.  R.  Co.  v.  Collector,  (1879)    100  U.  S.  595. 

2.  Distinction  Between  Damage  and  Taking. —  The  distinction  between  damage 
and  taking  must  be  observed  in  applying  this  constitutional  provision. 

Bedford  t\  U.  S.,  (1904)  192  U.  S.  224,  affirming  (1901)  36  Ct.  CI.  474. 

3.  Extent  of  Taking  Bests  in  Legislative  Discretion.  —  The  extent  to  which 
private  property  shall  be  taken  for  public  use  rests  wholly  in  the  legislative 
discretion,  subject  only  to  the  restraint  that  just  compensation  must  be  made. 

Shoemaker  r.  U.  S.,  (1893)  147  U.  S.  298. 

4.  Fee  Passes  to  thie  Oovernment. —  When  the  government,  by  the  construction 
of  public  works,  so  floods  lands  as  to  substantially  destroy  their  value,  resulting 
in  a  taking  within  the  scope  of  this  provision,  the  proceeding  must  be  regarded 
as  an  actual  appropriation  of  the  lands,  including  the  possession,  the  right  of 
possession,  and  the  fee ;  and  when  the  amount  awarded  as  compensation  is  paid, 
t^  ^*  title,  the  fee,  and  whatever  rights  may  attach  thereto  —  in  this  case  those  at 
least  which  belong  to  a  riparian  proprietor  —  pass  to  the  government  and  it 
Ix^comes  henceforth  the  full  owner. 

U.  S.  V.  Lynah,  (1903)  188  U.  S.  470. 

5.  Acts  Not  Directly  Encroaching  on  Private  Property.  —  Acts  done  under  the 
l^'oper  exercise  of  governmental  powers  and  not  directly  encroaching  upon 
private  property,  though  their  consequences  may  impair  its  use,  are  not  a* 
'*  taking  "  within  the  meaning  of  the  constitutional  provision  for  compensation. 
That  the  erection  and  use  of  fortifications  for  coast  defense  are  considered,  by 
the  owner  of  a  summer  residence  located  upon  neighboring  lands,  not  taken 
for  the  public  use,  *^  to  defeat  much  of  the  purpose  he  had  in  view  in  the  pur- 
chase thereof,  and  in  making  his  erections  and  improvements  thereon,"  or  even 
that  the  value  of  his  estate  is  impaired  thereby,  gives  him  no  right  to  com- 
pensation. 

U.  S.  V,  Certain  Lands,  (1899)  112  Fed.  Rep.  623. 

6.  Property  Destroyed  for  Public  Safety.  —  But  there  is  a  distinction  to  be 
drawn  between  property  used  for  government  purposes  and  property  destroyed 
for  the  public  safety.  If  the  conditions  admitted  of  the  property  being  ac- 
quired by  contract  and  of  being  used  for  the  benefit  of  the  government^  the 
obligation  attaches,  and  it  must  be  regarded  as  acquired  under  an  implied 
rvjntract ;  but  if  the  taking,  using,  or  occu])ying  was  in  the  nature  of  destruction 
for  the  general  welfare  or  incident  to  the  iiiovitnblo  ravages  of  war,  such  as  the 
march  of  troops,  the  conflict  of  armies,  the  destruction  of  supplies,  and  whether 
brought  about  by  casualty  or  authority,  and  whether  on  liostile  or  national 
territory-,  the  loss,  in  the  absence  of  positive  legislation,  must  be  borne  by  him 
on  wlirou  it  falls,  and*  no  obliiration  to  pay  can  be  imputed  to  the  government. 

Heflebower  r.  U.  S.,  (1886)  21  Ct.  CI.  237. 
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7.  XTse  Beyond  Purpose  of  First  CondemnatioiL  —  A  use  beyond  the  purpose 
of  a  first  condemnation  of  land  by  right  of  eminent  domain  cannot  be  included 
in  the  first  use  if  not  authorized  by  law  to  be  so  included,  and  such  use  creates 
a  new  servitude  if  it  casts  on  the  land  already  condemned  an  additional  burden. 
If  such  second  use  aflFects  the  value  of  said  land  to  an  extent  to  which  it  was 
not  affected  by  the  original  taking,  then  it  subjects  the  land  to  a  new  servitude, 
and  there  is  a  taking  of  private  property  which  has  not  been  paid  for. 

Payne  v.  Kansas,  etc.,  R.  Co.,  (1891)  46  Eed.  Rep.  547. 

8.  Valne  of  Beal  Estate  Destroyed  or  Impaired  —  a.  In  Oenkbal.  —  Where 
real  estate  is  actually  invaded  by  superinduced  addition  of  water,  earth,  sand, 
or  other  material,  or  by  having  any  other  artificial  structure  placed  upon  it  so 
as  to  destroy  or  impair  its  usefulness,  it  is  a  taking  within  the  meaning  of  the 
Constitution. 

Pumpelly  v.  Green   Bay,   etc.,   Canal   Co.,  there  be  an  absolute  taking  or  conversion  of 

(1871)   13  Wall.  (U.  S.)   181.  real  property  to  the  use  of  the  public  to  bring 

Where  the  government  sells  Und  by  treaty  ^^^  government  within  the  operation  of  the 

or  otherwise   and  narta  with  the  fee  bv  tiat-  constitutional  rule.     Impairing  its  value  or 

or  otnerwise,  ana  parts  wun  tne  ree  oy  pat-  j^    ^^  ^  destruction  will  render  the  movem- 
ent without  reservation,  it  retains  no  right  to  ^  ,  •  ui        t  i.         »    Vi  /lo^o^    o  Vil 

take  that  land  for  public  use  without  just  '^^^'V^^^"-    J°l«'«'»''  Case,   (1872)   8  Ct. 
compensation,  and  it  is  not  necessary  that 

6.  When  Merely  Incidental  to  Exercise  of  a  Seevitupe —  (1)  In 
Oeneral,  —  Riparian  ownership  is  subject  to  the  obligation  to  suffer  the  con- 
sequences of  the  improvement  of  navigation  in  the  exercise  of  the  dominant 
right  of  the  government  in  that  regard.  When  damage  results  fTx>m  the  prose- 
cution of  an  improvement  of  a  navigable  river,  for  the  public  good,  it  is  not  a 
taking  of  property,  but  is  merely  incidental  to  the  exercise  of  a  servitude  to 
which  it  was  always  subject. 

Gibson  v.  U.  S.,  (1897)  166  U.  S.  271,  affirming  (1894)  29  Ct.  CL  18. 

(2)  Construction  of  Revetmeni  on  Banks  of  Navigable  Streanm.  —  The  con- 
struction of  a  revetment  by  the  government  along  the  banks  of  a  navigable 
stream  to  resist  the  erosion  of  the  banks  by  the  waters  of  the  river,  not  built 
op  plaintiff's  land,  did  not  constitute  a  taking  of  private  property  for  public 
uses  within  the  meaning  of  this  provision,  when  alleged  damage  to  the  plaintiff's 
land,  if  it  could  be  assigned  to  the  works  at  all,  was  but  an  incidental  con- 
sequence of  them. 

Bedford  v.  U.  S.,  (1904)  192  U.  S.  223,  affirming  (1901)  36  Ct.  CI.  474. 

c.  Overflowed  Land —  (1)  In  General,  —  For  the  purpose  of  furnishing 

the  city  of  Washington  with  a  supply  of  water,  the  United  States  constructed 

and  maintained  an  aqueduct  leading  from  the  Grand  Falls  of  the  Potomac  to 

a  distributing  reservoir  near  the  city  of  Washington.     The  aqueduct  consisted 

.of  an  underground  conduit  nine  feet  in  diameter,  with  a  road  of  macadam  on 

the  top  thereof,  the  water  passing  through  the  conduit  into  a  distributing 

reservoir  situated  a  short  distance  west  of  the  western  limits  of  the  city.     In 

the  conduit,  to  be  used  in  the  event  of  a  break  taking  place  in  the  same,  and 

to  regulate  the  flow  of  water,  three  weirs  or  openings  were  provided.     It  was 
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held  that  the  owners  of  land  were  entitled  to  compensation  for  the  portion  of 
land  actually  affected  by  an  overflow  from  the  weirs  or  openings. 

Clark  r.  U.  S.,  (1902)  37  Ct  CI.  503. 

(2)  Rendering  Lcmd  Unfit  for  Cultivation,  —  The  construction,  by  officers 
and  agents  of  the  government  under  the  authority  of  Congress,  of  dams, 
training  walls,  and  other  obstructions  across  a  river,  which  results  in  an  overflow 
of  water  which  it  is  impossible  to  remove,  rendering  property  unfit  for  the 
purpose  of  any  agriculture  and  depriving  it  of  all  value,  is  a  taking  of  property 
by  the  government  within  the  meaning  of  this  provision,  for  the  value  of  which 
^  the  government  is  under  an  implied  contract  to  make  just  compensation. 

U.  S.  V.  Lynah,  (1903)   188  U.  S.  469. 

Land  had  been  reclaimed  by  drainage  and 
the  erection  of  dikes  and  dams,  and  had  been 
used  for  a  very  long  period  of  time  solely  for 
the  purpose  of  raising  rice,  and  could  only 
be  so  used.  By  the  improvement  of  the  navi- 
gation of  the  river  by  the  government,  and 
the  addition  of  the  water  directly  caused  by 
the  government  dams,  obstructions,  and  works 
backing  up  the  water  of  the  river  and  raising 
the  water  level  at,  upon,  and  in  the  rice 
plantation,  and  holding  back  and  retaining 
upon  the  same  the  freshets,  and  making  the 
same  absolutely  unfit  for  the  cultivation  of 
rice  or  any  other  known  article,  the  owners 
were  compelled  thereby  to  abandon  their 
plantation,  and  the  action  of  the  government 
was  a  taking  of  land  for  public  use  within  the 
meaning   of   this   amendment.      Williams   v. 


U.   S.,    (1900)    104   Fed.  Rep.  63.     See  also 
King  17.  U.  S.,   (1893)   69  Fed.  Rep.  9. 

Where  the  government  occupies  land  by  the 
overflow  of  water  with  no  claim  of  title  or 
right,  it  is  the  exercise  of  the  right  of  emi- 
nent domain,  from  which  an  implied  contr-ict 
arises.  Merriam  v,  U.  S.,  (1894)  29  Ct.  CI. 
260. 

Where  lands  are  annually  overflowed  in 
consequence  of  government  works  so  as  to 
render  them  unfit  for  cultivation  and  to  en- 
tirely destroy  their  value,  they  are  taken  by 
the  government  within  the  meaning  of  this 
clause.  Jackson  v,  U.  S.,  (1896)  '6i  Ct.  CI. 
318,  citing  Pumpelly  t?.  Green  Bay,  etc.,  Canal 
Co.,  (1871)  13  Wall.  (U.  S.)  166,  construing 
a  similar  provision  in  a  state  constitution, 
as  to  land  overflowed  by  a  permanent  dam. 


9.  Statntory  Detognation  of  Locality.  —  In  the  Act  of  Aug.  5,  1892,  there  is 
the  following  provision  relating  to  street  extension  in  the  District  of  Columbia : 
"  That  the  circle  at  the  intersection  of  Sixteenth  street  and  New  Hampshire 
avenue^  known  as  Hancock  Circle,  be,  and  the  same  is,  transferred  to-  and 
located  at  or  near  the  intersection  of  Sixteenth  street  extended  and  Morris 
street;  the  location  and  dimensions  of  the  said  circle  to  be  as  shown  on  a  map 
on  file  in  the  office  of  the  commissioners  of  the  District  of  Columbia ;  "  and  in 
the  Act  of  March  2,  1895,  it  is  provided  that  the  authorities  in  charge  of 
preparing  plans  for  the  extension  of  streets  are  authorized  to  omit  the  circle 
hitherto  required  to  be  located  at  or  near  Morris  street.  It  was  held  that  the 
Act  of  1892  did  not  operate  in  law  as  an  appropriation  of  land,  so  as  to  give 
the  right  of  compensation  to  the  owner  in  the  form  of  a  judgment. 

aflfected  and  no  invasion  is  made  upon  the 
physical  enjoyment  of  the  owner;  "  but  the 
Act  under  which  it  w«9  alleged  an  appro- 
priation was  made  in  this  case  did  not  oper- 
ate as  a  taking  within  the  meaning  of  the 
law,  so  as  to  compel  the  government  to  pay 
the  reasonable  value  of  the  property. 


Smith  V.  U.  S.,  (1897)  32  Ct.  CI.  307.  The 
court  said:  "The  usual  and  ordinary  form 
of  taking  is  by  an  actual  appropriation  of  the 
property,  by  taking  physical  possession  of  it 
and  ousting  the  owner  from  the  enjoyment 
and  use  of  it;  but  there  may  be  a  taking  in 
law  where  the  possession  of  the   res   is  un- 


10.  TTse  and  Occnpation  of  Private  Property. —  \Vlien  the  government  enters 

upon  private  property  as  such  it  does  so  with  the  intent  under  its  constitutional 

obligation  of  paying  for  its  use  and  occupation ;  and,  conversely,  when  the  o\vner 
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assents  to  the  occupancy  by  not  bringing  ejectment  against  the  officer  he 
acquiesces  with  the  expectation  of  receiving  a  reasonable  rent 


Clifford  r.  U.  S.,   (1899)   34  Ct.  CI.  233. 

When  the  government  has  entered  upon  the 
realty  of  a  citizen,  on  his  right  of  property 
being  established,  the  government  should  be 
deemed  to  have  entered  as  his  tenant  under 


an  implied  lease,  whereof  the  "just  compen- 
sation "  secured  by  the  Constitution  to  those 
whose  property  is  taken  for  public  use  should 
he  the  rent.  Johnson's  Case,  (1868)  4  Ct. 
CI.  260. 


11.  XTse  of  Property  After  Owner  Befased  to  Hire.  —  Where  the  owner  of  a 
hay  press  offered  to  sell  it  to  a  quartermaster  but  refused  to  hire  it,  and  the 
officer  subsequently  put  the  machine  to  use  in  the  government's  service,  it  must 
be  considered  as  property  taken  for  public  use,  and  the  owner  may  recover  its 
reasonable  value,  and  cannot  be  requir^  to  take  back  the  machine  and  accept 
compensation  for  its  use. 

Peck's  Case,  (1878)  14  Ct.  CI.  86. 

12.  Vie  of  Land  as  a  Military  Camp.  —  In  1898  the  claimant's  farm  in 
Pennsylvania,  by  authority  of  the  secretary  of  war,  was  taken  for  a  military 
camp.  The  owner  did  not  object  and  made  no  effort  to  resume  possession  until 
the  military  forces  relinquished  it.  There  was  no  agreement  for  compensation. 
When  the  troops  left  the  lands  were  in  bad  condition,  unfit  for  farming  pur- 
poses ;  fences  had  been  destroyed,  and  other  damage  done.  At  the  time  of  the 
taking  the  land  was  in  the  possession  of  a  tenant  It  was  held  that  the  United 
States  became  liable  to  the  reversioner,  as  well  as  to  the  tenant,  and  that  the 
reversioner  could  recover  for  the  damages  done  where  the  extraordinary  use 
to  which  the  land  was  put  by  the  government  impaired  its  value. 

Alexander  v.  U.  S.,  (1904)  39  Ct.  CI.  383, 
citing  U.  S.  v.  Pacific  R.  Oo.,  (1887)  120 
U.  S.  239,  in  which  case  the  court  said :  "  In 
what  we  have  said  about  the  exemption  of 
government  from  liability  for  private  prop- 
erty injured  or  destroyed  durin<j  war,  by  the 
operations  of  armies  in  the  field,  or  by  meas- 
ures necessary  for  their  afety  and  efficiency, 
we  do  not  mean  to  include  claims  where  the 
property  of  loyal  citizens  is  taken  for  the  ser- 
vice of  our  army,  such  as  vessels,  steamboats, 
and  the  like,  for  the  transportation  of  troops 
and  munitions  of  war ;  or  buildings  to  be  used 
as  storehouses  and  places  of  deposit  for  war 


material,  or  to  house  soldiers  or  take  care  of 
the  sick^  or  claims  for  supplies  seised  and 
appropriated.  In  such  cases,  it  has  been  the 
practice  of  the  government  to  make  compen- 
sation for  the  property  taken.  Its  obligation 
to  do  so  is  supposed  to  rest  upon  the  general 
principle  of  justice  that  compensation  should 
be  made  where  the  private  property  is  taken 
for  public  use,  although  the  seizure  and  ap- 
propriation of  private  property  under  such 
circumstances  by  the  military  authorities 
may  not  be  within  the  terms  of  the  consta- 
tutional  clause." 


13.  Temporary  Vse  of  Boad  for  Transportation  of  Military  Supplies.  —  The 

temporary  use  of  a  turnpike  road  for  the  transportation  of  military  supplies, 
rendered  necessary  for  the  purpose  of  carrying  on  actual  military  operations  in 
time  of  war,  is  not  a  taking  of  property  for  a  public  use  for  which  the 
government  is  required  to  make  compensation  by  this  amendments 

Claims  for  the  Use  of  Turnpikes  in  Time  of  War,   (1869)    13  Op.  Atty.-Gen.  111. 

14.  Bemoval  of  Bridge  as  an  Obstrnction  to  Navigation.  —  Where  a  bridge  was 

erected  by  authority  of  a  state  before  Congress  assumed  actual  jurisdiction  over  • 

the  river  for  the  purposes  of  navigation,  and  it  is  declared  to  be  an  obstruction 

to  navigation,  such  obstruction  may  be  removed  without  compensation  from 
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the  United  States,  and  such  removal  cannot  be  regarded  as  a   "  taking  of 
private  property  "  within  the  meaning  of  the  Constitution. 

Navigable  Waters  —  Delegation  of  Legisla- 
tive Functions,  (1896)  21  Op.  Atty.-Gen.  430. 

Reservation  of  power  to  revoke  bridge  per- 
mit. —  On  congressional  permission  being 
given  to  erect  a  bridjje  across  a  navigable 
river  upon  condition  that  it  may  be  revoked 
at  any   time   if   the   bridge   shall   be   found 


detrimental  to  navigation,  the  continued 
existence  of  the  franchise  is  dependent  upon 
the  will  of  Congress,  and  the  grantee,  in  ac- 
cepting the  privileges  conferred  by  the  grant, 
assumes  all  the  risks  of  loss  arising  from  any 
exercise  of  the  power  which  Congress  may  see 
fit  to  reserve.  Newport,  etc..  Bridge  Co.  v. 
U.  S.,   (1881)    105  U.  S.  481. 


16.  Seqniring  Construction  of  Draw  in  Bridge.  —  When  under  the  charter  of 
a  bridge  company  the  contract  between  the  bridge  company  and  the  state  was 
that  the  company  should  have  the  right  to  erect,  control,  and  use  the  bridge  as 
a  toll  bridge  without  interference  in  the  way  of  putting  in  compulsorily  a  draw 
until,  under  the  acts  of  some  authority  competent  to  act,  the  river  should  be 
employed  for  the  purposes  of  practical  navigation,  the  provision  looked  towards 
ultimate  improvement  of  the  river^s  navigability,  and  that  such  improvement 
might  come  at  the  hands  of  the  nation  was  reasonably  contemplated.  An  Act 
of  Congress  requiring  the  construction  of  a  draw  —  a  right  clearly  reserved 
by  the  legislature  of  the  state  in  granting  the  franchise  —  proposed  to  take  for 
the  purpose  of  making  the  river  navigable  only  what  the  legislature  of  the  state- 
could,  under  the  literal  terms  of  its  contract  with  the  company,  have  taken  for 
the  same  purpose.  Such  a  reservation  in  favor  of  the  state  inures  to  the  nation 
when  the  authority  of  the  I'nitod  States  is  exercised  for  the  same  purpose,  under 
its  power  to  regulate  commerce  among  the  states,  and  the  bridge  company  is  not 
entitled  to  compensation. 

U.  S.  t\  Moline,  (1897)  82  Fed.  Rap.  593. 

16.  Taking  Land  to  Make  Levee  and  Bepair  Break  in  Dam.  —  In  a  river  im- 
provement a  "break  in  a  dam  caused  a  washout,  rendering  it  necessary,  in  the 
opinion  of  the  government  enirineers,  to  take  land  for  the  purpose  of  making  a 
levee  and  repairing  the  break.  Part  of  the  land  was  retained  permanently  by 
the  government.  Where  tlie  government  takes  and  permanently  appropriates 
land  without  asserting  a  title  to  it,  an  implied  contract  for  compensation  arises. 

Morris  V.  U.  S.,  (1895)  30  Ct.  CI.  162. 

17.  Injnry  to  Easement  of  Ingress  and  Egress. —  A  direct,  permanent  injury 
to,  or  the  destruction  of,  an  easement,  such  as  a  right  of  ingress  and  egress, 
would,  to  the  extent  of  the  damage  actually  sustained,  be  the  taking  of  private 
property  for  public  use. 

Central  Trust  Co.  r.  Hennen.  (C.  C.  A.  1898)  90  Fed.  Rep.  593. 

18.  Diverting  Course  of  Stream. —  If  an  alteration  in  the  course  of  a  stream, 

by  diverting  it  from  its  natural  diannol  to  an  artificial  one,  for  the  purpose  of 

improving  navigation,  results  in  depriving  the  riparian  owner  of  the  use  of 

the  stream,  which  he  is  employing  advantageously  as  an  incident  to  his  land, 

that  is  taking  the  private  pro]x»rty  of  such  owner,  in  the  use  of  the  water,  for 

a  public  use;  and  he  is  entitled  to  com|)ensation. 
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Avery  t;.  Fox,  (1868)  1  Abb.  (U.  S.)  246, 
2  Fed.  Cae.  No.  674,  wherein  the  court  said 
that  the  government  of  the  United  States  may 
authorize  alterations  to  be  made  in  the  course, 
width,  etc.,  of  navigable  streams  for  the  pur- 
pose of  affording  increased  facilities  for  navi- 


gation between  the  states;  and  for  this  pur- 
pose may  take  the  property  of  a  riparian 
owner,  but  it  can  only  take  such  property 
upon  making  or  providing  for  just  compen- 
sation. 


19.  Erection  of  Lighthouse  on  Submerged  Soil. 


In  ejectment  for  the  site  of  a  lighthouse  in 
Patapsco  river,  erected  by  the  United  States 
as  a  necessary  aid  to  navigation,  the  plain- 
tiff's case  was  that  he  held  a  grant  from  the 
state  of  Maryland  of  the  submerged  soil  upon 
which  the  structure  stood,  and  that  it  had 
not  been  condemned,  nor  any  compensation 
paid  or  tendered  for  it,  and  that  he  had  also, 
as  riparian  owner  of  the  neighboring  shore, 
the  right  to  improve  out  into  the  river  over 
the  lighthouse  site.  It  was  held  that  the 
private  interest  in  the  submerged  soil  at  the 
bottom  of  the  river  which  had  been  granted 
to  the  plaintiff  waa  subject  to  the  paramount 
right  of  the  public  to  use  the  river  for  navi- 
gation, and  of  the  United  States,  in  the  regu- 
lation of  commerce,  to  erect  thereon  such  aids 
to  navigation  as  were  reasonably  necessary, 
and  the  plaintiff's  right  to  improve  out  into 
the  river,  until  actually  availed  of,  was  sub- 


ject to  the  right  of  the  United  States  to  use 
the  soil  under  the  water  in  aid  of  navigation 
without  the  plaintiff's  consent,  and  without 
compensation;  and  also,  that  the  United 
States  in  constructing,  by  authority  of  Con- 
gress, a  necessary  li<4hthouse  upon  soil  under 
the  water  of  the  river,  was  exercising  a  right 
in  aid  of  the  public  right  of  navigation,  to 
which  the  plaintiff's  private  ownership  in  the 
submerged  soil  was  necessarily  subservient, 
and  that  by  such  use  the  United  States  was 
not  taking  private  property,  within  the  mean- 
ing of  the  Fifth  Amendment  of  the  Federal 
Constitution.  Hawkins  Point  Light-liouse 
Uase,  (1889)  39  Fed.  Rep.  77,  reversed  and 
remanded  in  Chappell  v.  Waterworth,  (1894) 
155  U.  S.  102,  on.  the  ground  that  the  case 
was  improperly  removed  from  the  state  court. 
But  see  supra,  Land  for  Purpose  of  a  Light- 
house, p  307. 


20.  Establishing  Telegraph  Line  on  Bailroad  Bight  of  Way.  —  It  is  beyond  the 
authority  of  Congress  to  deprive  any  one  of  rights  of  property  without  providing 
compensation,  and  a  telegraph  company  has  no  right  to  establish  a  line  upon 
the  right  of  way  of  a  railroad  without  making  compensation  therefor  in 
accordance  with  law. 

Atlantic,  etc.,  Tel.  Co.  v.  Chicago,  etc.,  R.  Co.,  (1874)  6  Biss.  (U.  S.)  168,  2  Fed  Cas. 
No.  632. 

21.  Use  of  Patented  Invention.  —  Letters  patent  for  a  new  invention  or  dis- 
covery  in  the  arts  confer  upon  the  patentee  an  exclusive  property  iii  the  pat- 
ented invention  which  cannot  be  appropriated  or  used  by  the  government  itself, 
without  just  compensation,  any  more  than  it  can  appropriate  or  use  without 
compensation  land  which  has  been  patented  to  a  private  purchaser. 

James  r.  Campbell,   (1881)    104  U.  "S.  358.       that  he  regards  it  as  property  or  that  he  in- 


"  If  the  right  of  the  patentee  was  acknowl- 
edged, and,  without  his  consent,  an  officer  of 
the  government,  acting  under  legislative  au- 
thority, made  use  of  the  invention  in  the  dis- 
charge of  his  offici<il  duties.  It  would  seem  to 
be  a  clear  case  of  the  exercise  of  the  right  of 
eminent  domain,  upon  which  the  law  would 
imply  a  promise  of  compensation,  an  action 
on  which  would  lie,  within  the  jurisdiction  of 
the  Court  of  Claims."  Hollister  r.  Benedict, 
etc.,  Mfg.  Co.,   (1885)    113  U.  S.  07. 

An  inv?ntor  does  not  possess  property  in 
his  invention  which  can  be  "  taken  "  in  the 
sense  of  the  Conatitntion  until  an  applicntion 
for  a  patent  is  liled.  Gill  r.  U.  S..  (1890) 
25  Ct.  CI.  415,  the  court  saying:  "  Whore  an 
employee  of  the  government  takos  advantnore 
of  his  connection  with  the  govornnipnt  to  in- 
troduce his  unpatented  device  into  the  public 
service,  he  giving  no  intimation  at  the  time 


tends  to  protect  it  by  letters  patent,  but  al 
'  lowing  the  government  to  test  the  invention, 
at  its  own  exclusive  cost  and  risk,  by  con- 
structing machines  and  bringing  it  into  prac- 
tical use  before  he  applies  for  a  patent,  the 
law  will  not  imply  a  contract;  neither  will 
a  contract  he  implied  in  favor  of  the  employee 
who  his  thus  placed  a  patentable  device  in 
the  public  service,  as  to  machines  constructed 
and  used  after  his  i)atent  has  been  obtained." 

The  use  of  a  patented  machine  by  the  gov- 
ernment does  not  constitute  a  taking  of  pri- 
vate property  for  public  use  within  the  mean- 
\u<r  of  the  Constitution.  Every  subordinate 
of  the  Ignited  States  cannot  decide  for  him- 
self wh^n  the  exiorenoy  has  occurred,  or  the 
nppossity  oxi'<t'<  for  the  appropriation  of  pri- 
vnto  prdporty.  The  unauthorized  use  of  a 
p,fo„f..,i  .p.o^iiinp  i<  the  infringement  of  the 
pitrjit  r'"lit.  jiinl  Pfit  a  caption  of  property, 
Pitcher'^  ('«>-.   (1853)    1  Ct.  CI.  7. 
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22.  Destrnction  of  Well  by  Blasting.  —  Where  by  reason  of  the  construction  of 
a  tunnel  to  increase  the  water  supply  of  the  city  of  Washington,  a  well  on  an 
adjoining  tract  of  land  was  drained  and  destroyed,  the  owner  was  entitled  to 
recover  under  the  Act  of  Congress  authorizing  the  construction  of  the  tunnel, 
and  providing  that  "  any  person  who,  by  reason  of  the  taking  of  said  land, 
or  by  the  construction  of  the  works  hereinafter  directed  to  be  constructed,  shall 
be  directly  injured  in  any  property  right,  may,  at  any  time  within  one  year 
from  the  publication  of  notice  by  the  attorney-general  as  above  provided,  file 
a  petition  in  the  Court  of  Claims  of  the  United  States  setting  forth  his  right 
or  title  and  the  amount  claimed  by  him  as  damages  for  the  property  taken  or 
injury  sustained;  and  the  said  court  shall  hear  and  adjudicate  such  claims  in 
the  same  manner  as  other  claims  against  the  United  States  are  now  by  law 
directed  to  be  heard  and  adjudicated  therein." 

U.  S.  V,  Alexander,  (1893)  148  U.  S.  186^  upon  which  there  has  not  been  entire  uniform- 
wherein  the  court  said:  "  Whether,  under  the  ity  of  decision.  ♦  ♦  ♦  We  do  not  find  it  neces- 
constitutional  provisions  of  the  United  States  sary  to  consider  on  which  side  of  the  line 
and  of  the  several  states,  which  declare  that  thus  suggested  the  present  case  would  fall,  for 
private  property  shall  not  be  taken  for  pub-  we  agree  with  the  court  below  in  thinking 
lie  use  without  just  compensation,  it  is  neces-  that,  in  the  Act  of  Congress  under  which  this 
sary  that  property  should  be  absolutely  taken,  public  work  was  done,  are  found  provisions 
in  the  narrowest  sense  of  that  word,  to  bring  giving  an  express  remedy  for  property,  dam- 
the  case  within  the  protection  of  the  provi-  aged  though  not  actually  taken."  Affirming 
sion,  is  a  question  that  has  often  arisen,  and  (1889)  25  Ct.  CI.  88. 

23.  Detention  of  Vessels  Suspected  of  Violating  Neutrality  Laws.  —  Three  steam 
vessels  were  suspected  of  being  engaged  in  an  expedition  against  Nicaragua, 
forbidden  by  the  neutrality  laws,  and  were  detained  in  port  by  the  President's 
order.  It  was  held  that  the  detention  of  the  vessels  in  port  by  the  President 
under  the  statute  was  not  a  taking  and  use  of  private  property  for  public 
purposes  within  the  meaning  of  the  Constitution,  but  was  an  arrest  under 
statute  which  was,  for  the  case,  "  due  process  of  law." 

Graham's  Case,  (1866)  2  Ct.  Q.  327. 

24.  Release  by  Treaty  of  Claims  Against  Foreign  Ooyemment —  The  govern- 
ment may  take  private  property  for  public  use  by  the  terms  of  a  treaty,  and 
may  release  the  choses  in  action  of  American  citizens  to  a  foreign  government^ 
and  a  release  by  the  United  States  to  a  foreign  government  in  part  consideration 
of  a  cession  of  territory,  of  an  indebtedness  to  an  American  citizen,  acknowl- 
edged to  be  valid,  is  a  taking  of  private  property  for  public  use. 

Meade's  Case,  (1866)  2  Ct.  CI.  225,  of  its  obligations  under  the  treaty  of  1778, 

brings  these  cases  within  the  provision  of  the 

Failure  to  enforce  claims  against  foreign  Constitution,  that  "  private  property  shall  not 
power.  —  The  bargain  whereby  this  govern-  be  taken  for  public  use  without  just  compen- 
ment  obtained  the  renunciation  of  the  French  sation."  Gray  v.  U.  S.,  (1886)  21  Ct.  CI. 
claims  against  itself,  and  the  relinquishment       341. 

26.  Property  Destroyed  by  Naval  Officer.  —  The  government  is  liable  for 
property  taken  to  be  destroyed  as  for  property  taken  to  be  used,  and  the 
adoption  by  the  government  of  the  act  of  a  naval  officer  who  has  destroyed 
private  property  makes  it  the  act  of  the  government  as  much  as  if  he  had 
held  precedent  authority. 

Wigglns's  Case,  (1867)  3  Ct.  CI.  413. 
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26.  Confiscation  of  Property  of  Public  Enemy.  —  Property  confiscated  under 
an  Act  of  Congress  as  the  property  of  a  public  enemy  is  not  so  taken  as  to 
give  a  right  to  recover  its  value  under  this  clause. 

U.  S.  V.  Dunnington,  (1892)  140  U.  S.  344.       of  Congress.    Knoefel  t?.  Williams,  (18C8)  30 

The  confiscation  of  property  in  time  of  the 
civil  war  was  within  the  enumerated  powers 

27.  Repudiation  of  a  Contract. 

While  the  prohibition  of  the  Federal  Con-  repudiation  of  any  substantial  part  of  a  valid 

stitution  which  forbids  the  passage  of  any  contract  would  be  obnoxious  to  those  other 

law  impairing  the  obligation  of  contracts  ap-  provisions  of  the  Federal  Constitution  whicii 

plies  only  to  the  states,  and  there  is  no  such  are  intended  to  protect  the  citizen  and  \\\< 

prohibition  expressly  made  in  relation  to  acts  property  against  arbitrary  seizure  and  con- 

of  Congress,  it  is  not  improbable  that  any  fiscation.     Taxes  —  Contract,    (1898)    22  Op. 

Act  of  Consrress  which  should  provide  for  the  Atty.-Gen.  194. 

28.  Imprisonment  of  Slaves  for  Crimes.  —  This  clause  cannot,  upon  any  fair 
interpretation,  apply  to  the  case  of  a  slave  who  is  punished  in  his  own  person 
for  an  offense  committed  by  him,  although  the  punishment  may  incidentally 
affect  the  property  of  another  to  whom  he  belongs.  The  clause  obviously  applies 
to  cases  where  private  property  is  taken  to  be  used  as  property  for  thfe  benefit 
of  the  government-,  and  not  to  cases  where  crimes  are  punishable  by  law. 

U.  S.  r.  Amy,  (1869)  24  Fed.  Cas.  No.  14,445. 

29.  Oonseqnential  Iignry —  a.  In  General.  —  There  is  a  distinction  between 
the  taking  of  property  for  public  uses  and  a  consequential  injury  to  such 
property  by  reason  of  some  public  work.  In  the  one  class  the  law  implies 
a  contract,  a  promise  to  pay  for  the  property  taken,  which,  if  the  taking 
was  by  the  general  government,  will  uphold  an  action  in  the  Court  of  Claims ; 
while  in  the  other  class  there  is  simply  a  tortious  act  doing  injury,  over  which 
the  Court  of  Claims  has  no  jurisdiction. 

U.  S.  !?.  Lynah,  (1903)   188  U.  S.  472.  ing  upon,  or  to  inhibit  laws  that  indirectly 

This  provision  refers  only  to  a  direct  ap-  TnlJlf  fi^I^o^  ^?l\Y«ii'"n7'^  VV'ii  ^*''^'' 

proprUtion  and  not  to  consequential  injuries  '-Pfli' J      «  L   wi       i/i  li     f     liL.  i  * 

Vesilting  from  the  exercise  of  lawful  power.  .^^l^^^irj^^JrZlT^   n  ^to^  InoxdeniaX  to 

It  has  never  been  supposed  to  have  any  bear-  ^'^^'c**^  ^t  «  Servitude,  p.  310. 

&.  Injury  to  Coal  Mine.  —  The  government  quarried  stone  overlying  a 
coal  mine,  and  water  flowed  into  the  mine  and  thence  flooded  an  adjacent  mine. 
The  user  of  the  quarry  being  a  natural  and  customary  one,  the  flooding  of 
the  claimant's  adjacent  property,  not  a  probable  result  of  the  user  and  in  no 
degree  beneficial  to  the  government,  was  not  a  taking  of  private  proporty 
for  public  use  within  the  meaning  of  the  Constitution. 

Mclntyre  v.  U.  S.,  (1890)  25  Ct.  CI.  200. 

c.  To  Riparian  Rights  by  Erection  of  a  Pier.  —  This  provision  has  no 
application  to  the  case  of  an  owner  of  land  bordering  on  a  niiblic  navigable 
river  whose  access  from  his  land  to  deep  water  is  permanently  lo^t  by  reason 
of  the  construction  of  a  pier  resting  on  submei^d  lands  away  from  bnt  in 
front  of  his  upland,  and  which  pier  was  erected  by  the  United  Rtatos  not  with 
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any  intent  to  impair  the  rights  of  riparian  owners,  but  for  the  purpose  only  of 
improving  the  navigation  of  such  river. 
Scranton  r.  Wheeler,  (1900)  179  U.  S.  163. 

d.  To  Property  by  Faulty  Construction  of  a  Dam.  —  In  the  improve- 
ment of  a  river,  a  break  in  a  dam  caused  a  washout,  carrying  away  the  soil  on 
the  claimant's  land  and  leaving  only  worthless  stone  and  gravel.  The  injury 
to  the  property  caused  by  this  faulty  construction  of  the  dam  constituted  no 
taking:  and  appropriation  of  land. 

Hayward  r.  U.  S.,  (1896)  30  Ct.  CI.  219. 

e.  To  Landing  by  River  Improvement.  —  When  the  government,  in  the 
improvement  of  a  navigable  river,  injures  or  destroys  an  adjacent  landing  by 
lessening  the  depth  of  water  in  the  channel  without  physical  contact  with  the 
landing,  and  without  the  occupancy  or  appropriation  of  the  land,  there  is  no 
liability  under  the  Constitution.  There  is  no  liability  for  the  consequential 
damages  incident  to  the  exercise  of  the  right  to  improve  a  navigable  river. 

Friend  r.  U.  S.,  (1896)  30  Ct.  CI.  94. 

V.  Fob  Public  XTse  —  1.  Neceuity  that  XTse  Should  Be  Public.  —  If  the  use  for 

which  it  is  purposed  to  take  private  property  is  not  a  public  use,  no  proceedings 

for  condemnation  can  be  allowed. 

In  re  Manderson,  (C.  C.  A.  1892)  51  Fed.  Rep.  603,  affirming  In  re  Montgomery,  (1892) 
48  Fed.  Rep.  896. 

2.  Courts  May  Determine  Fact  of  Public  XTse.  —  The  courts  have  power  to 
determine  whether  the  use  for  which  private  property  is  authorized  by  the 
legislature  to  be  taken  is  in  fact  a  public  use. 

Shoemaker  v.  U.  S.,  (1893)  147  U.  S.  298. 

3.  Condemnation  of  Land  for  Bailroad.  —  The  condemnation  of  land  for  a 
railroad  under  an  Act  of  Congress  was  held  to  be  a  taking  of  property  for 
public  use  and  valid  if  compensation  was  made. 

Baltimore,  etc.,  R.  Co.  r.  Van  Ness,  (1835)  4  Cranch  (C.  C.)  595,  2  Fed.  Cas.  No.  830. 

4.  For  Public  Parks  and  Squares.  —  Land  taken  for  public  parks  and  squares 
ill  the  District  of  Columbia,  by  authority  of  law,  whether  advantageous  to  the 
[)nblic  for  recreation,  health,  or  business,  is  taken  for  a  public  use. 

Shoemaker  v.  U.  S.,  (1893)  147  U.  S.  297.  of  a  public  park  is  a  public  use  in  the  sense 

of  the  Constitution.    U.  S.  v.  Cooper,  ( 1891 ) 
An  appropriation  of  land  for  the  purposes      20  D.  C.  133. 

6.  Preserving  Oettyiburg  Battle-ground.  —  An  Act  of  Congress  making  an 
nppropriation  for  continuing  the  work  of  surveying,  locating,  and  preserving 
tlie  lines  of  battle  at  Gettysburg,  Pennsylvania,  was  valid. 

Sec  Encouragement  of  Patriotism^  8  Fed.   Stat.  Annot.  684. 

VI.  Without  Just  Compenbation  —  1.  What  Constitutes  Just  Compensation. 

—  The  just  compensation  required  by  the  Constitution  to  be  made  to  the  owner 
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Ib  to  be  measured  by  the  loss  occasioned  to  him  by  the  appropriation.     He  is 
entitled  to  receive  the  value  of  what  he  has  been  deprived  of,  and  no  more. 

Bauman  v,  Ross,  (1897)   167  U.  S.  574.  tion  proceeding  by  a  state,   where   property 

had  been  dedicated  to  a  prior  public  use  under 
the  exercise  of  a  franchise  granted  by  a  state, 
might  not  be  just  compensation  where  prop- 
erty and  rights  are  taken  by  the  general  gov- 
ernment, in  an  independent  proceeding,  in  the 
exercise  of  its  own  original  and  inherent  right 
of  eminent  domain,  to  take  property  and 
rights  upon  just  compensation.  This  would 
perhaps  depend  up<^i  whether  the  general 
government,  through  the  consent  or  grant  of 
th3  state,  and  under  the  doctrine  of  subroga- 
tion, has  succeeded  to  all  the  rights  which 
would  inure  to  the  state  in  case  of  its  con- 
demnation of  property  created  in  connection 
with  an  existing  easement  or  franchise  which 
the  state  had  previously  granted.  Nahant  v. 
U.  S.,  (C.  C.  A.  1906)  136  I'ed.  Rep.  276. 


The  United  States,  in  the  exercise  of  its 
inherent  and  paramount  right  of  eminent 
domain,  is  under  its  own  limitation  and  in- 
junction in  respect  to  questions  relating  to 
just  compensation  for  property  taken  in  its 
own  right.  What  would  be  just  compensation 
for  property  taken  by  the  general  govern- 
ment in  its  exercise  of  the  right  to  condemn 
property  used  for  a  prior  federal  public  pur- 
pose, under  its  prior  grant  or  franchise,  might 
not  be  just  compensation  for  property  taken 
with  which  it  had  theretofore  had  no  connec- 
tion, and  to  which  it  therefore  sustains  the 
relation  of  an  entire  stranger  to  the  title  and 
to  the  property  condemned.  Again,  what 
would  be  just  compensation  in  a  condemna- 


2.  Auestion  as  to  Measure  of  Compensation  Judicial,  Hot  Legiilative.  —  The 

question  as  to  what  is  the  measure  of  just  compensation  is  judicial  and  not 
legislative.  The  legislature  may  determine  what  private  property  iia  needed  for 
public  purposes  —  that  is  a  question  of  a  political  and  legislative  character ; 
but  when  the  taking  has  been  ordered,  then  the  question  of  compensation  is 
judicial.  It  does  not  rest  with  the  public,  taking  the  property,  through  Con- 
gress or  the  legislature,  its  representatives,  to  say  what  compensation  shall  be 
paid,  or  even  what  shall  be  the  rule  of  compensation.  The  Constitution  has 
declared  that  just  compensation  shall  be  paid,  and  the  ascertainment  of  that 
is  a  judicial  inquiry. 

Monongahela  Nav.  Co.  r.  U.  S.,  (1893)  148  U.  S.  327. 

3.  Requirement  of  Payment  Before  Consummation  —  a.  In  Genekal.  —  Within 
the  meaning  of  this  provision  property,  although  entered  upon  pending  an 
appeal,  is  not  taken  until  the  compensation  is  ascertained  in  some  legal  mode, 
and,  being  paid,  the  title  passes  from  the  owner. 


Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  (1890)  136  U.  S.  659,  Holding  that  a 
statute  which  provides  that,  before  the  rail- 
way shall  be  constructed  through  any  lands 
proposed  to  be  taken,  full  compensation  shall 
be  made  to  the  owner  for  all  property  to  be 
taken  or  damage  done  by  reason  of  the  con- 
struction of  the  road,  and  that  in  the  event 
of  an  appeal  from  the  finding  of  the  referees, 
the  company  is  required  to  pay  into  court 
double  the  amount  of  the  award,  to  abide  its  * 
judgment;  and  that  being  done  the  company 
may  enter  upon  the  pro])erty  sought  to  be  con- 
demned and  proceed  with  the  cons^tructlon  of 
the  road,  is  sufficiently  reasonable,  certain,  and 
adequate  to  secure  the  just  compensation  to 
which  the  owner  is  entitled,  and  reversing 
(1888)  33  Fed.  Rep.  900.  See  also  Johnson 
V,  U.  S.,  (1896)  31  Ct.  CI.  270. 

Private  property  cannot  be  taken  for  public 
nse  until  comp  ansa  tion  is  actually  made.  It 
is  not  enough  that  provision  is  made  by  law 
for   ascertaining   and    making   compensation 


afterwards.     Avery  v.   Fox,    (1868)    1   Abb. 
(U.  S.)  246,  2  Fed.  Cas.  No.  674. 

An  estoppel  from  demanding  actual  pay- 
ment of  the  compensation  as  a  condition  pre- 
cedent to  the  taking  for  public  uses  may  arise 
from  an  act  of  the  owner.  If  the  owner  gives 
license,  either  express  or  fairly  implied;  if 
he  expressly  consents,  or,  with  full  knowledge 
of  the  taking,  makes  no  objection,  but  per- 
mits the  public  corporation  to  enter  upon  and 
expend  money  and  carry  into  operation  the 
purposes  for  which  it  is  taken,  he  may  not 
then  be  permitted  to  eject  the  parties  from 
the  possession  for  want  of  payment  of  the 
compensation.  Pryzbylowicz  v.  Missouri 
River  R.  Co.,   (1881)    17  Fed.  Rep.  493. 

By  suing  in  the  Court  of  Claims,  —  When 
a  person  has  availed  himself  of  the  right  to 
proceed  against  the  United  States  in  the 
Court  of  Claims,  under  a  statute  prescribing 
a  particular  mode  for  ascertaining  the  com- 
pensation which  he  is  entitled  to  receive,  he 
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has  waived  the  rigiit,  if  such  right  he  had, 
to  compensation  in  advance  of  the  taking  of 
his  property.  Great  Falls  Mfg.  Co.  v.  Gar- 
land, (1887)  124  U.  S.  599,  the  court  saying: 
"  This  view  cannot  work  any  permanent  in- 
jur>'  to  the  plaintiff;  for  that  Act  expressly 
declares  that  the  absolute  title  to  the  prem- 
ises in  question  shall  not  vest  in  the  United 
States  until  the  owner  receives  payment 
therefor;  that  is,  the  government  holds  the 
premises  for  public  use,  subject  to  the  condi- 
tion imposed  by  the  Constitution  and  by  the 
Act  of  Congress,  that  it  will,  without  unrea- 
sonable'delay,  make  such  compensation  there- 
for as  may  be  awarded  by  the  tribunal  to 
which  the  whole  subject  has  been  submitted. 
It  is  to  be  assumed  that  the  United  States  is 
incapable  of  bad  faith,  and  that  Congress  will 
promptly  make  the  necessary  appropriation, 
whenever   the  amount  of  compensation   has 


been  ascertained  in  the  mode  prescribed  by 
the  Act  of  1882." 

Restraining  power  of  the  courts.  —  Al- 
though the  courts  cannot  directly  restrain  the 
government  of  the  United  States,  nor  the  ac- 
tion of  the  President  as  the  executive  power, 
nor  that  of  Congress  as  the  legislative  depart- 
ment, yet  when  Congress  makes  an  appropria- 
tion for  a  public  improvement,  and  commits 
the  execution  of  the  work  and  the  expendi- 
ture of  the  money  to  one  of  the  departments, 
which  in  turn  employs  agents  to  carry  for- 
ward the  work,  neither  such  department  nor 
its  agents  will  be  exempt  from  the  restrain- 
ing power  of  the  courts,  if  either  seek  to  exe- 
cute the  law  in  an  unconstitutional  manner 
—  as,  by  taking  private  property  against  the 
consent  of  the  owner  and  without  compensa- 
tion. Avery  v.  Fox,  (1868)  1  Abb.  (U.  S.) 
246,  2  Fed.  Cas.  No.  674. 


In  Proceedingi  for  Condemnation.  —  An  action  brought  by  the  United  States  to 
procure  the  condemnation  of  lands  for  the  use  of  a  canal  in  process  of  con- 
struction is  not  a  taking  of  private  property  for  the  public  use  or  one  that 
must  necessarily  result  in  such  taking,  but  it  is  only  preliminary  thereto,  and 
for  the  purpose  of  ascertaining  the  value  of  the  property  proposed  to  be  taken. 
The  final  appropriation  of  the  land  will  not  take  place,  if  ever,  until  the  court 
gives  judgment  to  that  effect,  which  it  is  not  authorized  to  do,  and  will  not  do, 
until  its  value  has  been  paid  to  the  owner  or  into  the  court  for  it 

U.  S.  c.  Oregon  R.,  etc.,  Co.,  (1883)  16  Fed.  Rep.  531. 

6.  Adequate  Peovision  Requieed  Befobb  Occupancy  Distubbed.  — 
This  clause  does  not  provide  or  require  that  compensation  shall  be  actually 
paid  in  advance  of  the  occupancy  of  the  land  to  be  taken,  but  the  owner  is 
entitled  to  reasonable,  certain,  and  adequate  provision  for  obtaining  compensa- 
tion before  his  occupancy  is  disturbed. 


Cherokee  Nation  r.  Southern  Kansas  R. 
Co.,  (1890)  135  U.  S.  659,  reversing  (1888) 
33  Fed.  Rep.  900. 

From  voluntary  contributions  too  uncer- 
tain. —  Condemnation  proceedings  cannot  be 
prosecuted  under  a  statute  which  provides 
that  the  plan  for  the  improvement  of  a  harbor 
may  be  modified  by  changing  the  line  to  such 
position  as  the  secretary  of  wnr  may  consider 
desirable,  provided,  that  the  title  to  any  addi- 
tional lands  acquired  for  this  purpose  shall 
be  vested  in  the  United  States  without  charge 
to  the  latter,  though  general  Acts  authorize 
the  secretary  of  war  to  purchase  land  or  ma- 
terials needed  for  the  improvement  of  rivers 
or^ harbors,  for  which  provision  has  been  made 
bv   law,   at  what  he  mav  consider  to  be  a 


reasonable  price,  without  further  delay,  or  to 
accept  donations  of  the  same,  and,  when  the 
land  or  material  cannot  be  obtained  in  either 
of  these  modes,  to  institute  proceedings  for 
their  acquirement  by  condemnation,  and  give 
authority  to  any  officer  of  the  government  who 
has  been,  or  hereafter  shall  be,  authorized  to 
procure  real  estate  for  the  erection  of  a  public 
building,  or  for  other  public  uses,  to  acquire 
the  same  by  condemnation  under  judicial 
process  whenever,  in  his  opmicm,  it  is  neces- 
sary or  advantageous  for  the  government  to 
do  so.  A  statement  of  counsel  that  the  dam- 
ages would  be  paid  by  voluntary  contribu- 
tions is  too  uncertain  to  be  relied  on.  In  re 
Manderson,  (C.  C.  A.  1892)  61  Fed.  Rep.  501, 
afflrming  In  re  Montgomery,  (1892)  48  Fed. 
Rep.  896. 


c.  Emergency  Will  Xot  Admit  of  Delay.  —  A  taking  of  private  prop- 
erty by  the  government,  when  the  emergency  of  the  public  service  in  time  of 
war  or  impending  public  danger  is  too  urgent  to  admit  of  delay,  is  everywhere 
regarded  as  justified,  if  the  ncoepsity  for  tha  use  of  the  property  is  imperative 

and  immediate,  and  the  danger  is  impending;  and  it  is  equally  clear  that  the 
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taking  of  such  property  under  such  circumstances  creates  an  obligation  on  the 
part  of  the  government  to  reimburse  the  owner  to  the  full  value  of  the  service. 


U.  S.  t?.  RusseH,  (1871)  13  Wall.  (U.  S.) 
629.  See  also  Mitchell  v.  Harmony,  (1851) 
13  How.  (U.  S.)  134;  Kettler  v,  U.  S.,  (1886) 
21  Ct.  CI.  179;  Mills  v.  U.  S.,  (1884)  19  Ct. 
CI.  94. 

A  public  emergency  justifies  thd  forcible 
taking  of  private  property,  but  the  obligation 
to  make  just  compensation  in  the  future  is 
just  as  strong  as  when  property  is  taken  with- 
out such  emergency.  Mills  v,  U.  S.,  (1884) 
19  Ct.  CI.  79. 

This  provision  is  as  applicable  to  the  gov- 
ernment as  to  individuals,  except  in  cases  of 
extreme  necessity,  in  time  of  war,  and  of  im- 
mediate and  public  danger.  Exigencies  of  the 
kind  do  arise  where  the  prohibition  does  not 
apply  to  the  public,  and  in  such  cases  it  must 
be  conceded  that  the  officer  in  the  public  ser- 
vice is  not  a  trespasser;  but  it  is  equally  true 
that  the  government  is  bound  to  make  full 
compensation  to  the  owner.  Brady  v.  Atlantic 
Works,  (1876)  4  Cliff.  (U.  S.)  408,  3  Fed. 
Cas.  No.  1,794,  reversed  on  other  grounds 
in  Atlantic  Works  v.  Brady,  (1882)  107  U.  S. 
192. 


Means  of  transportation  pressed  into  mili- 
tary service.  —  An  officer  of  the  army  in  com- 
mand of  a  military  post  in  unsettled  terri- 
tory, finding  it  necessarj'  to  send  supplies  to 
a  fort  ninety  miles  further  within  such  terri- 
tory,  surrounded  by  Indians,  in  an  emergency 
impressed  into  the  service  of  the  United 
States  twenty-four  ox  teams,  with  all  their 
accompaniments,  and  used  them  for  the  trans- 
portation of  the  necessary  supplies  without 
the  consent  and  against  the  protest  of  the 
claimant  or  of  his  wagonmaster  in  charge  of 
the  train.  The  principles  of  law  as  well  as 
the  dictates  of  natural  justice  raise  an  im* 
plied  promise  in  such  case  to  compensate  the 
owner  for  tlie  use  of  his  property  which  the 
defendants  have  thus  had  the  benefit  of.  It 
would  be  so  in  like  transactions  between  in- 
dividuals if  the  injured  party  chose  to  waive 
the  tort  and  bring  his  action  upon  an  implied 
assumpsit,  and  it  is  no  less  so  w^hen  the 
United  States  are  parties,  since  the  Constitu- 
tion has  guaranteed  to  all  that  private  prop- 
erty shall  not  be  taken  for  public  use  without 
just  compensation.  Mason's  Case,  (1878)  14 
Ct.  CI.  70. 


4.  Statute  Failing  to  Provide  for  Compensation.  —  The  Act  of  Aug.  1,  1888, 
providing  "  that  in  every  case  in  which  the  secretary  of  the  treasury,  or  any 
other  officer  of  the  government,  has  been,  or  shall  hereafter  be,  authorized  to 
procure  real  estate  for  the  erection  of  a  public  building,  or  for  other  public 
uses,  he  shall  be,  and  hereby  is,  authorized  to  acquire  the  same  for  the  United 
States  by  condemnation,  under  judicial  process,  whenever  in  his  opinion  it 
is  necessary  or  advantageous  to  the  government  to  do  so;  and  the  United 
States  Circuit  or  District  Court  of  the  district  wherein  such  real  estate  is 
located,  shall  have  jurisdiction  of  proceedings  for  such  condemnation,  and  it 
shall  be  the  duty  of  the  attorney-general  of  the  United  States  upon  every  appli- 
cation to  the  secretary  of  the  treasury,  under  this  Act,  or  such  other  officer,  to 
cause  proceedings  to  be  commenced  for  condemnation,  within  thirty  days  from 
receipt  of  the  application  at  the  department  of  justice,"  is  not  void  for  failing 
to  provide  for  compensation,  but  must  be  read  in  pari  materia  with  the  Con- 
stitution. The  term  "  condemnation  "  used  in  this  Act  must  be  construed  to 
mean  condemnation  with  just  compensation,  and  the  machinery  of  the  courts 
is  employed  to  ascertain  and  secure  such  compensation. 

In  re  Rugheimer,  (1888)  36  Fed.  Rep.  371. 


6.  Limit  of  Appropriation. —  An  Act  of  Congress  providing  for  the  condemnft- 
tion  of  land  for  a  public  purpose  is  not  invalid  upon  the  ground  that  the  amount 
of  compensation  paid  for  the  land  is  limited  to  a  sum  appropriated  by  the  Act 

U.  S.  I?.  Cooper,  (1891)  20  D.  C.  130. 

6.  Government  Liable  for  Property  Taken  by  Agents.  —  When  the  United 

States,  by  its  agents,  proceeding  under  tlie  authority  of  an  Act  of  Congress, 
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take  private  property  for  public  use  they  are  under  the  obligation  imposed  by 
the  Constitution  to  make  compensation. 

U.  S.  V.  Great  FaUs  Mfg.  Co.,  (1884)  112 
U.  S.  666.  See  also  Great  Falls  Mfg.  Co.  v. 
Garland,  (1887)  124  U.  S.  581,  affirming 
(1885)  25  Fed.  Rep.  521. 


"Although  in  the  discharge  of  its  duties 
the  government  may  appropriate  property,  it 
cannot  do  so  without  being  liable  to  the 
obligation  cast  by  the  Fiftji  Amendment  of 
paying  just  compensation."  U.  S.  v.  Lynah, 
(1903)    188  U.  S.  471. 


7.  Tribunal  to  Determine  Value  of  Property.  —  The  compensation  to  be  made 
may  be  ascertained  by  any  appropriate  tribunal  capable  of  estimating  the  value 
of  the  property.  And  whether  the  tribunal  shall  be  created  directly  by  an 
Act  of  Congress,  or  one  already  established  by  the  state  shall  be  adopted  for 
the  occasion,  is  a  mere  matter  of  legislative  discretion. 

U.  S.  t7.  Jones,   (1883)    109  U.  S.  518.  States   for  private  property  taken  by  them 

for   public   purposes,   or   adopt  the   rules   of 

Congress  may  delegate  to  state  tribunals  law  prescribed  by  the  state  for  that  pur- 
the  power  to  fix  and  determine  the  amount  pose.  High  Bridge  Lumber  Co.  t?.  U.  S.,  (C. 
of  compensation  to  be  paid  by  the  United       C.  A.  1895)   69  Fed.  Rep.  325. 

Vot  Required  to  Be  Kadebj  Jury.  —  By  the  Constitution  of  the  United  States,  the 
estimate  of  the  just  compensation  for  property  taken  for  the  public  use,  under 
the  right  of  eminent  domain,  is  not  required  to  be  made  by  a  jury,  but  may 
be  intrusted  by  Congress  to  commissioners  appointed  by  a  court  or  by  the 
executive,  or  to  an  inquest  consisting  of  more  or  fewer  men  than  an  ordinary 
jury. 


Bauman  17.  Ross,  (1897)   167  U.  S.  593. 

When  a  person  has  availed  himself  of  the 
right  to  proceed  against  the  United  States 
in  the  Court  of  (maims,  under  a  statute  pre- 
Bcribing  a  particular  mode  for  ascertaining 


the  compensation  which  he  is  entitled  to  re- 
ceive, he  has  waived  the  right,  if  such  he 
had,  to  demand  that  the  amount  of  compensa- 
tion he  determined  by  a  jury.  Great  Falls 
Mfg.  Co.  t?.  Atty.-Gen.*,  (1888)   124  U.  S.  699. 


ABSMwmeati  of  Damages  and  Benefits  by  Different  Commicsioners.  —  Whether  the  estimate 
of  damages  and  the  assessment  of  benefits  shall  be  intrusted  to  the  same  or 
to  different  commissioners,  is  a  matter  wholly  within  the  decision  of  the  legis- 
lature, as  justice  and  convenience  may  appear  to  it  to  require.  And  there 
are  many  precedents  for  intrusting  the  performance  of  both  duties  to  the  same 
person. 

Bauman  v.  Ross,  (1897)  167  U.  S.  593. 

8.  Considering  Benefits  in  EBtimating  Compensation — a.  Benefits  Received 
IN  Common  with  Axl.  — •  This  clause  excludes  the  taking  into  account,  as  an 
element  in  the  compensation,  of  any  supposed  benefit  that  the  owner  may  receive 
in  common  with  all  from  the  public  uses  to  which  the  private  property  is 
appropriated,  and  leaves  it  to  stand  as  a  declaration  that  no  private  property 
shall  be  appropriated  to  public  uses  unless  a  full  and  exact  equivalent  for  it  be 
returned  to  the  owner. 


Monongahela  Nav.  Co.  t?.  U.  S.,  (1893)  148 
U.  S.  326,  wlierein  the  court  said:  "The 
noun  *  compensation,*  standing  by  itself,  car- 
ries the  idea  of  an  equivalent.  Thus,  we 
speak  of  damages  by  way  of  compensation,  or 
eompensatory  damages,  as  distinguished  from 
punitive  or  exemplary  damages,  the  former 

9F.  S.  A. -21 


being  the  equivalent  for  the  injury  done,  and 
the  latter  imposed  by  way  of  punishment. 
So  that  if  the  adjective  *  just  *  had  been 
omitted,  and  the  pro\nsion  was  simply  that 
property  should  not  be  taken  without  compen- 
sation, the  natural  import  of  the  language 
would  he  that  the  compensation  sliould  be  the 
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equivalent  of  the  property.  And  this  is  made 
emphatic  by  the  adjective  'just.*  There  can, 
in  view  of  the  combination  of  those  two 
words,  be  no  doubt  that  the  compensation 
must  be  a  full  and  perfect  equivalent  for  the 
property  taken.  And  this  just  compensation, 
it  will  be  noticed,  is  for  the  property  and  not 
to  the  (nvncr.  Every  other  clause  in  this  Fifth 
Amendment  is  personal.  *  No  person  shall  be 
held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime,*  etc.  Instead  of  continuing 
that  form  of  statement,  and  saying  that  no 
person  shall  be  deprived  of  his  property  with- 
out just  compensation,  the  personal  element 
is  left  out,  and  the  *  just  compensation  *  is  to 
be  a  full  equivalent  for  the  property  taken." 

An  Act  of  Congress  authorizing  the  con- 
demnation of  land  for  railway  uses,  which 
provides  that  the  appraisers  "  shall  consider 
the   injury    which   such   owner   may   sustain 


by  reason  of  eueh  railroad,  and  shall  forth- 
with return  their  assessment  of  damages  to 
the  clerk  of  the  court,  setting  forth  the  value 
of  the  property  taken,  or  injury  done  to  the 
property,  which  they  assess  to  the  owner  or 
owners  separately,  to  be  by  him  filed  and 
recorded,"  is  invalid  in  so  far  as  it  provides 
that  the  .benefits  which  the  owners  may  re- 
ceive through  the  increased  value  of  the  re- 
maining land  from  the  construction  of  the 
railroad  may  be  set  off  against  the  value  of 
the  land  actually  taken.  The  framers  of  the 
Constitution  had  in  contemplation  the  pay- 
ment of  money,  the  universal  medium  of  ex- 
change and  measure  of  values,  and  of  that 
only,  as  **  just  compensation "  for  property 
taken  for  public  use.  Maryland,  etc.,  R.  Co. 
V,  Hiller,  (1896)  8  App.  Cas.  (D.  C.)  289. 
See  also  District  of  Columbia  v.  Prospect  Hill 
Cemetery,    (1895)    5  App.  Cas.    (D.  C.)   497. 


6.  Special  Benefits  to  Owneb.  —  The  Constitution  of  the  United  States 
contains  no  express  prohibition  against  considering  benefits  in  estimating  the 
just  compensation  to  be  paid  for  private  property  taken  for  the  public  use,  and 
no  such  prohibition  can  be  implied;  and  it  is  therefore  within  the  authority 
of  Congress,  in  the  exercise  of  the  right  of  eminent  domain,  to  direct  that, 
when  part  of  a  parcel  of  land  is  appropriated  to  the  public  use  for  a  highway 
in  the  District  of  Columbia,  the  tribunal  vested  by  law  with  the  duty  of 
assessing  the  compensation  or  damages  due  to  the  owner,  whether  for  the  value 
of  the  part  taken,  or  for  any  injury  to  the  rest,  shall  take  into  consideration, 
by  way  of  lessening  the  whole  or  either  part  of  the  sum  due  him,  any  special 
and  direct  benefits,  capable  of  present  estimate  and  reasonable  computation, 
caused  by  the  establishment  of  a  highway,  to  the  part  not  taken. 


Bauman  r.  Ross,  (1897)  167  U.  S.  584, 
wherein  the  court  said :  "  Consequently,  when 
part  only  of  a  parcel  of  land  is  taken  for  a 
highway,  the  value  of  that  part  is  not  the 
sole  measure  of  the  compensation  or  damages 
to  be  paid  to  the  owner,  but  the  incidental 
injury  or  benefit  to  the  part  not  taken  is 
also  to  be  considered.  When  the  part  not  taken 
is  left  in  such  shape  or  condition,  as  to  be 
in  itself  of  less  value  than  before,  the  owner 
is  entitled  to  additional  damages  on  that 
account.  When,  on  the  other  hand,  the  part 
which  he  retains  is  specially  and  directly  in- 
creased in  value  by  the  public  improvement, 
the  damages  to  the  whole  parcel  by  the  ap- 
propriation of  part  of  it  are  lessened." 

Jury  to  consider  b'^nefits  to  accrue.  —  Just 
compensation  is  provided  for,  though  in  the 


valuation  and  assessment  of  damages  the  jury 
are  to  consider,  in  determining  and  fixing  the 
amount  thereof,  the  actual  benefit  which  will 
accrue  to  the  owner;  except  that  no  assess- 
ment shall  require  any  such  owner  to  pay 
or  contribute  anything  to  the  company  where 
such  benefits  shall  exceed,  in  the  estimate  of 
the  jury,  the  value  of  damages  ascertained. 
Just  compensation  means  a  compensation 
which  would  be  just  in  regard  to  the  public, 
as  well  as  in  regard  to  the  individual;  and 
if  the  jury  should  be  satisfied  that  the  in- 
dividual would,  by  the  proposed  public  work, 
receive  a  benefit  to  the  full  value  of  the  prop- 
erty taken,  it  could  not  be  said  to  be  a  just 
compensation  to  give  him  the  full  value. 
Chesapeake,  etc..  Canal  Co.  t;.  Key,  (1829) 
3  Cranch  (C.  C.)  699,  6  Fed.  Cas.  No.  2,649. 


9.  Payment  to  Bightfal  Owner. —  On  condemnation  of  realty  which  had  been 
confiscated  under  the  Act  of  1862,  proceedings  were  instituted  in  the  courts 
of  the  District  of  Columbia,  and  money  appropriated  for  the  purpose  by  Con- 
gress was  paid  by  order  of  the  court  to  the  person  who  purchased  and  was  in 
possession  under  the  confiscation  proceedings,  who  held  only  a  life  estate.  The 
Constitution  requires  the  defendants  to  make  "  just  compensation  "  to  owners. 

It  makes  no  difference  to  such  owners  through  what  channels  or  by  what  agency 
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the  compensation  may  be  sent,  provided  it  finally  reaches  the  right  party. 
Placing  the  compensation  where  the  rightful  owners  may  never  be  able  to 
claim  it,  and  where,  as  in  this  case,  they  would  by  no  possibility  hear  of  it 
until  it  had  passed  beyond  their  reach,  is  not  a  fulfilment  of  the  constitutional 
obligation. 

Dunnington  r.  U.  S.,  (1889)  24  Ct.  CI.  412. 

10.  Bight  of  Ijjectinent  on  Failing  to  Hake  Compensation.  —  This  provision 
was  intended  to  be  enforced  by  the  judiciary,  as  one  of  the  departments  of  the 
government  established  by  the  Constitution,  and  the  federal  courts  may  take 
jurisdiction  of  an  action  in  ejectment  by  a  citizen  against  officers  of  the  govern- 
ment, to  recover  property  of  which  he  has  been  deprived  by  force  and  which 
has  been  converted  to  the  use  of  the  government  without  lawful  authority, 
without  due  process  of  law,  and  without  compensation. 

U.  S.  V.  Lee,  (1882)    106  U.  S.  220.  the  government  nor  fix  the  compensation  to 

A     *•  -A        i.      -ii  1-  •     4.  XI-         be  paid  for  the  property  if  it  be  still  held 

«ffii^r  ?^  ^iLi^„  f  H ''•  H  *  T""  K  for  public  use.  Johison  c.  U.  S.,  (1896)  31 
officer  in  possession,  and  judgment  may  be       q^  s^   070 

recovered  against  him,  though  it  will  not  bind  * 
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"  In  all  criminal  prosecntions,  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall  have  been  previously  ascer- 
tained by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation; 
to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory  process 
for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for 
his  defense." 

I.  Conflict   with    Article    III.,  Section    2,   of  the   Constitu- 
TiON,  325. 

II.  Limited  to  Trials  in  Federal  Courts,  325. 

1.  In  General,  325. 

2.  Applicable  to  the  District  of  Columbia  and  Territories^  325. 

3.  Consular  Courts,  326. 

III.  "  In  All  Criminal  Prosecutions,"  326. 

1.  Technically  Criminal  Prosecution,  326. 

2.  Limited  to  Subjects  of  Indictment  under  Fifth  Amendment^  326. 

3.  Proceedings  for  Contempt,  326. 

4.  Issue  of  Insanity,  326. 

5.  Proceedings  for  Remoi^al  of  Chinese^  326. 

6.  Deportation  of  Anarchist  Alien,  327. 

7.  Suspension  of  Pilot  for  Negligence^  327. 

IV.  Right  to  a  Speedy  Trial,  327. 
V.  By  an  Impartial  Jury,  327. 

1.  In  General,  327. 

2.  Common-laiv  "jfury  of  Tivelve  Persons^  328. 

3.  Limited  to  Petit  Juries,  328. 

4.  Questions  of  Laia  for  the  Court ^  328. 

5.  Effect  of  Plea  of  Guilty,  329. 

VI.  "  District  Wherein  the  Crime  Shall  Have  Been  Committed," 
329- 

1.  In  General,  329. 

2.  Jurors  Residents  of  the  District ^  330. 

3.  Effect  of  Transfer  of  Counties,  330. 

4.  ^^  District  Shall  Have  Been  Previously  Ascertained  by  Law,**  330. 

VII.  Right  to  Be  Informed  of  Nature  of  Accusation,  330. 

1.  Affirmation  of  Principles  of  Common  Law,  330. 

2.  Application  to  Preliminary  Proceedings,  331. 

3.  Indictment  Must  Set  Out  Particulars^  331. 

a.  In  General,  331. 

b.  Not  Sufficient  to  Folloiv  Language  of  Statute^  332. 

c.  Overt  Act  of  Treason  Must  Be  Alleged,  332. 

4.  Furnishing  Copy  of  Indictment^  332. 

VIII.  Right  to  Be  Confronted  with  Witnesses,  332. 

1.  The  Right  Is  Without  Exception^  332. 

2.  Mutual  Right  of  the  Governtnent,  T^^i"^, 

3.  In  Action  to  Recorder  Value  of  Forfeited  Merchandise,  332. 

4-  Judgment  of  Conviction  of  Larceny,  etc,  as  Evidence  Against  Receiver, 

333- 

5.  Vitiv  of  Premises  by  Jury  in  Absence  of  Accused,  333. 
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6.  Dying  Declarations,  333. 

7.  Testimony  upon  Former  Trial,  333. 

a.  Of  IVitness  Since  Deceased,  333. 

(i)  ///  General,  t^i^^. 

(2)  Statement  or  Deposition   Taken  on  Preliminary  Examina- 

li''"^   333- 

b.  Witness  Absent  by  Procurement  of  Defendant,  334. 

8.  Waiver  of  Right,  334. 

IX.  Compulsory  Process  for  Obtaining  Witnesses,  334. 

1.  At  the  Expense  of  United  States  for  Poor  Defendant^  334. 

2.  Right  to  Attendance  of  Members  of  Congress^  334. 

I  COKFLIGT  WITH  ABTIGLE  III.,  SECTION  2,  OF  THE  CONSTITUTION.  — If  there  be 

any  conflict  between  this  amendment  and  the  third  clause  of  section  2,  Article 
III.,  providing  that  '^  the  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury,"  the  one  found  in  the  amendments  must  control,  under  the 
well-understood  rule  that  the  last  expression  of  the  will  of  the  lawmaker 
prevails  over  an  earlier  one. 

Schick  V.  U.  S.,  (1904)  195  U.  S.  68. 


n.  LnciTED  TO  Tbials  IN  Fedebal  Coubts — 1.  In  General  —  This  amend- 
ment was  intended  exclusively  to  apply  to  the  powers  exercised  by  the  govern- 
ment of  the  United  States,  whether  by  Congress  or  by  the  judiciary,  and  not 
as  a  limitation  upon  the  powers  of  the  states. 


Eilenbecker  r.   Plymouth   County,    (1890) 
134  U.  S.  35. 

That  this  amendment  is  not  a  limitation 
on  the  powers  of  the  states,  see  also  the 
following  cast's: 

United  Sf«/f.s.  —  Ohio  r.  Dollison,  (1904) 
194  U.  S.  447;  West  v,  Louisiana,  (1904)  194 
U.  S.  264;  Bolln  v.  Nebraska,  (1900)  176  U. 
S.  87,  affirming  (1897)  51  Neb.  581;  Brown 
r.  New  Jersey.  (1899)  175  U.  S.  174;  Brown 
r.  Walker,  (*1890)  161  U.  S.  606,  affirming 
(18U5)  70  Fed.  Rep.  46;  Monongahela  Nav. 
Co.  r.  U.  S..  (1893)  148  U.  S.  324;  McElvaine 
r.  Brush.  (1891)  142  U.  S.  158;  Jones  r.  V. 
S.,  (1890)  137  U.  S.  202;  Eilenbeoker  r.  Ply- 
mouth Count V,  (181)0)  134  U.  S.  34;  Matter 
of  Sawvrr.  ('l887)  124  U.  S.  219;  Brooks  r. 
Missouri.  (1887)  124  U.  S.  .397;  Spites  r.  Illi- 
nois. (1887)  123  U.  S.  131,  166;  Edwards  v. 
Elliott,  (1874)  21  Wall.  (U.  S.)  .5r>2,  557; 
Twitchell  v.  Pennsylvania,  (1868)  7  Wall. 
(U.  S.)  .324;  V.  S.  r.  Dawson,  (1853)  15 
How.  {V.  S.)  487;  Fox  v.  Ohio,  (1847)  5 
How.  (I'.  S.)  410,  434;  Barron  r.  Baltimore, 
(1833)  7  Pet.  (U.  S.)  24.3.  247;  Liyinpfston 
r.  Moore.  (1833)  7  Pet.  (U.  S.)  551;  Wil- 
liams   r.    Hert.    (1901)     110   Fed.    Rop.    168; 


In  re  King,  (1892)  51  Fed.  Rep.  438;  U.  S. 
r.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed. 
Cas.  No.  16,151;  U.  S.  v.  Hall,  (1871)  8  Chi- 
cago Leg.  N.  260,  26  Fed.  Cas.  No.  15,282; 
Clark  r.  Dick,  (1870)  1  Dill.  (U.  S.)  8,  5 
Fed.  Cas.  No.  2,818. 

Connecticut.  —  Colt  v.  Eves,  (1837)  12 
Conn.  261;  State  v.  Phelps,  Super.  Ct.  Hart- 
ford County,  Sept.  T.  1816. 

Illinois.  —  Keith  v.  Henkleman,  (1898)  173 
111.  143. 

Xew  ForA-.  —  People  v.  Fiah,  (1891)  125 
N.  Y.  151;  People  v.  Penhollow,  (1886)  42 
Ilun  (N.  Y.)  103;  Murphy  t?.  People,  (1824) 
2  Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  (N.  Y.)  85,  100. 

Rhode  Island.  —  State  v.  Paul,  (1858)  5  R. 
I.  18.5.  190;  State  r.  Keeran,  (1858)  6  R.  I. 
497:  In  re  Fitzpatrick,   (1888)   16  R.  L  60. 

r/a/j.-  State  v.  Carrington,  (1897)  16 
V\.\]\  480;  States  r.  Bates,  (1896)  14  Utah 
2!>3. 

Vrrmon^.  — State  r.  Noakes,  (1897)  70  Vt. 
253. 

West  Virginia.  —  Ex  p.  McNeeley,  (1892) 
36  W.  Va.  95. 


2.  Applicable  to  the  District  of  Columbia  and  Territories.  —  To  the  Biitriet  of 
Columbia  the  provisions  securing  the  right  of  trial  by  jury  are  applicable. 

Capital  Traction  Co.  t\  Hof,  (1899)  174  U.  S.  5;  Callan  v.  Wilson,  (1888)  127  U.  S.  549. 

To  the  People  of  the  Territoriei  the  right  of  trial  by  jury  in  criminal  prosecutiona 

is  secured. 
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Callan  r.  Wilson,  (1888)  127  U.  S.  550; 
Reynolds  v.  U.  S.,  (1878)  98  U.  S.  145.  See 
Leschi  v.  Territory,  (1857)   1  Wash.  Ter.  13. 

Alaska.  —  The  treaty  with  Russia  concern- 
ing Alaska  declared :  '*  The  inhabitants  of 
the  ceded  territory  shall  be  admitted  to  the 
enjoyment  of  all  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States; 
and  shall  be  maintained  and  protected  in  the 


free  enjoyment  of  their  liberty,  property,  and 
religion."  As  the  Constitution  is  thus  mado 
applicable  to  Alaska,  the  provision  of  sectioii 
171  of  the  Code  for  Alaska,  adopted  by  Con- 
gress, wherein,  among  other  things,  it  was 
provided  "  that  hereafter  in  trials  for  mis- 
demeanors Bix  persons  sliall  constitute  a  legal 
jury,"  was  repugnant  to  this  clause.  Riuss- 
mussen  v.  U.  S.,  (1005)  197  L'.  S.  522. 


3.   Consular   Courts.  —  Statutes  giving  consuls  criminal  jurisdiction  are  not 
invalid  for  not  preserving  to  an  accused  person  the  right  to  be  tried  by  jury. 
In  re  Ross,  (1890)  44  Fed.  Rep.  185,  affirmed  (1891)  140  U.  S.  459. 

in.  ''  In  All  Cbimikal  Pbosecutions  "  —  1.  Technically  Criminal  Prosecution* 

—  This  amendment  relates  to  the  prosecution  of  an  accused  person  which  is 
technically  criminal  in  its  nature. 

U.  S.  17.  Zucker,  (1896)   161  U.  S.  481. 

The  only  exceptions  are  crimes  and  accusa- 
tions of  that  class  which,  at  the  time  of  the 
adoption  of  the  Constitution,  ivere,  by  the 
regular  course  of  the  law  and  the  established 
modes  of  procedure,  not  the  subjects  of  jury 
trial.     These  are  found  to  have  been  those 


offenses  against  the  police  regulations  for  the 
protection  of  society  against  the  vicious,  idle, 
vagrant,  and  disorderly  portion  of  its  mem- 
bers. Such  offenses,  of  necessity,  must  be 
speedily  and  summarily  disposed  of,  as  well 
for  the  relief  of  the  offender  as  of  the  com- 
munity. In  re  Cross,  ( 1884)  20  Fed.  Rep.  825. 


2.  Limited  to  SnbjeotB  of  Indictment  nnder  Fifth  Amendment.  —  The  f ramers 
of  the  Constitution  doubtless  meant  to  limit  the  trial  by  jury  in  this  amendment 
to  those  persons  who  were  subject  to  indictment  or  presentment  under  the  Fifth 
Amendment. 

Ew  p,  MilHgan,  (1866)  4  Wall.  (U.  S.)  123. 

3.  ProceedingB  for  Contempt.  —  A  person  who  violates  an  injunction  is  not 
entitled,  under  the  Constitution,  to  a  trial  by  jury.  A  court,  enforcing  obedience 
for  contempt,  is  not  executing  the  criminal  laws  of  the  land,  but  only  securing 
to  suitors  the  rights  which  it  has  adjudged  them  entitled  to. 

In  re  Deba,  (1895)   158  U.  S.  594.     See  also  U.  S.  t?.  Sweeney,  (1899)  95  Fed.  Rep.  434; 
In  re  Terry,  (1889)  37  Fed.  Rep.  661. 

4.  Issne  of  Insanity.  —  There  is  no  absolute  right  to  a  trial  by  jury  of  a  pre- 
liminary question  of  the  fitness  of  the  accused  to  be  tried.  The  most  that  can 
be  inferred  from  the  common-law  authorities  is  that  the  judge  may,  if  he  have 
doubts,  call  to  his  assistance  the  aid  of  a  jury,  and  submit  the  matter  to  them, 
and  that  this  has  been  the  usual  practice.  The  mode  of  trial  is  one  which 
addresses  itself  to  the  sound  discretion  of  the  court  when  the  objection  is 
made  after  verdict  and  sentence,  and  there  is  no  reason  or  authority  for  a 
diiferent  rule  when  the  objection  is  made  in  bar  of  a  trial. 

Youtsey  v.  U.  S.,  (C.  C.  A.  1899)  97  Fed.  Rep.  937. 

6.  Proceedings  for  Eemoval  of  Chinese.  —  Section  4  of  the  Chinese  Exclusion 

Act  of  1892,  providing  "  that  any  such  Chinese  person,  or  person  of  Chinese 

descent,  convicted  and  adjudged  to  be  not  lawfully  entitled  to  be  or  remain  in 

the  United  States,  shall  be  imprisoned  at  hard  labor  for  a  period  of  not  exceeding 
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one  year,  and  thereafter  removed  from  the  United  States  as  hereinbefore  pro- 
sided/'  should  be  construed,  not  as  creating  a  criminal  offense,  but  as  prescrib- 
ing merely  a  method  of  removal,  and  requiring  certain  detention  as  an  incident 
As  the  statute  does  not  maJce  provision  for  a  jury  trial,  it  cannot  be  construed 
as  creating  a  criminal  offense,  or  as  declaring  a  punishment  appropriate  thereto, 
without  rendering  it  obnoxious. 

In  re  Sing  Lee,   (1893)   54  Fed.  Rep.  337.  Imposing    hard    labor    during    detention 

See  also  U.  S.  v.  Hing  Quong  Chow,  (1892)  period.  —  So  much  of  section  4  of  the  Act  of 
63  Fed.  Rep.  233;  In  re  Ng  Loy  Hoe,  (1892)  May  5,  1892,  known  as  the  "  Geary  Act,"  pro- 
53  Fed.  Rep.  914.  viding  for  the  imprisoument  at  hard  labor  for 

a  period  not  exceeding  one  year  of  any  Chinese 

A  proceeding  to  punish  an  alien  coming  to  person,  or  person  of  Qiinese  descent,  convicted 
this  country  from  one  country  by  banishment  and  adjudged  by  the  commissioner  to  be  not 
from  this  to  another  country,  would  seem  lawfully  entitled  to  be  or  remain  in  the  United 
to  be  a  criminal  prosecution,  which  should  States,  is  clearly  in  conflict  with  this  clause, 
conform  to  this  clause.  In  re  Mah  Wong  Gee,  U.  S.  v.  Wong  Dep  Ken,  (1893)  67  Fed.  Rep. 
(1891)   47  Fed.  Rep.  433.  211.    See  also  In  re  Ah  Yuk,  (1893)   53  Fed. 

Rep.  781. 

6.  Deportation  of  Anarchist  Alien.  —  The  provisions  securing  the  right  of  trial 
by  jury  have  no  application  to  the  case  of  a  deportation  of  an  anarchist  alien, 
under  the  Act  of  March  3,  1903. 

U.  S.  17.  Williams,   (1904)    194  U.  S.  289. 

7.  Suspension  of  Pilot  for  Negligence.  —  The  negligence  of  a  pilot>  which 
authorizes  his  suspension,  is  not  a  crime  or  criminal  proceeding  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  a  statutory  proceeding 
for  his  suspension  is  not  invalid  for  failing  to  provide  for  trial  by  jury. 

Low  V.  Pilotage  Com'rs,  (1830)  R.  M.  Charlt.  (Ga.)  302. 

IV.  filOHT  TO  A  Speedt  Teial.  —  If  this  clause  has  any  application  to  the 
order  of  trials  of  different  indictments,  it  must  relate  to  the  time  of  trial  and 
not  to  the  place  of  trial,  and  does  not  prevent  the  removal  of  a  defendant  to 
another  district  for  trial  where  another  indictment  has  been  found  against  hinh 

Beavers  v.  Haubert,   (1905)    198  U.  S.  86,  does  not  preclude  the  rights  of  public  justice, 

wherein   the  court  siid:      '*  Tlie   ri<rbt   of   a  It  cannot  be  claimed  for  one  oflfense  and  pre- 

ppeedy  trial  is  necessarily  relative.    It  is  con-  vent  arrest  for  other  offenses;   and  removal 

sistent  with  delays  and  depends  upon  circum-  proceedings    are    but    process    for    arrest  — 

stances.    It  secures  rights  to  a  defendant.    It  means  of  bringing  a  defendant  to  a  trial." 

V.  By  ah  Impabtial  Juby  —  1.  In  General.  —  A  person  called  as  a  juror 
testified  that  he  believed  that  he  had  formed  an  opinion  but  had  not  expressed 
it;  that  the  opinion  was  based  upon  evidence  not  produced  in  court,  and  that 
the  opinion  would  not  influence  his  verdict  Upon  a  challenge  by  the  defendant, 
for  cause,  the  court  properly  overruled  the  challenge  and  permitted  him  to  be 
sworn  as  a  juror. 

Reynolds  v.  U.  S.,  (1878)  98  U.  S.  146,  as  to  the  issue  to  be  tried,  which  must  be 
wherein  the  court  said  that  a  juror,  to  be  im-  founded  on  some  evidenoe  and  be  more  than 
partial,  must,  to  use  the  language  of  Lord  a  mere  impression.  Upon  the  trial  of  the 
Coke,  "be  indifferent  as  he  stands  unsworn."  issue  of  fact  raised  by  a  challenge  for  such 
To  make  out  the  existence  of  the  fact  of  par-  cause,  the  court  w^ill  practically  be  called  upon 
tiality,  the  juror  who  is  challenged  may  be  to  determine  whether  the  nature  and  strensrth 
examined  on  his  voire  dire,  and  asked  any  of  the  opinion  formed  are  such  as  in  law 
questions  that  do  not  tend  to  his  infamy  or  necesa«»rily  raise  the  presumption  of  partial- 
disgrace.  It  is  good  ground  for  such  a  chal-  ity.  The  question  thus  presented  is  one  of 
lenge  that  the  juror  has  formed  an  opinion  mixed  law  and  fact,  and  to  be  tried,  as  far 
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as  the  facts  are  concerned,  like  any  other 
issue  of  that  character,  upon  the  evidence. 
The  finding  of  the  trial  court  upon  that  issue 
ought  not  to  be  set  aside  by  a  reviewing  court, 
unless  the  error  is  manifest.  No  less  strin- 
gent rules  should  be  applied  by  the  review- 
ing court  in  such  a  case  than  those  which 
govern  in   the  consideration  of  motions   for 


new  trial,  because  the  verdict  is  against  the 
evidence.  It  must  be  made  clearly  to  appear 
that  upon  the  evidence  the  court  ought  to 
have  found  that  the  juror  had  formed  such  an 
opinion  that  he  could  not  in  law  be  deemed 
impartial.  The  case  must  be  one  in  which 
it  is  manifest  the  law  left  nothing  to  the 
*'  conscience  or  discretion  "  of  the  court. 


2.  Common-law  Jury  of  Twelve  Persons.  —  A  jury  oomposed,  as  at  common 

law,  of  twelve  jurors,  was  intended  by  this  amendment 

prosecutions,  is  to  be  taken  as  a  declaration 
of  what  those  rules  were,  and  is  to  be  re- 
ferred to  the  anxiety  of  the  people  of  the 
states  to  have  in  the  supreme  law  of  the  land, 
and  so  far  as  the  agencies  of  the  general  gov- 
ernment were  concerned,  a  full  and  distinct 
recognition  of  those  rules,  as  involving  the 
fundamental  rights  of  life,  liberty,  and  prop- 
erty.   Callan  i?.  Wilson,  (1888)  127  U.  S.  550. 


Maxwell  v.  Dow,  (1900)  176  U.  S.  586; 
Thompson  v.  Utah,    (1898)    170  L.  S.  349. 

Constitutional  provisions  aiming  to  pre- 
serve to  the  citizens  of  the  United  States 
the  right  of  trial  by  jury  have  reference  to 
that  right  as  it  existed  at  the  time  of  the 
adoption  of  such  constitutional  guaranty. 
This  amendment  to  the  Constitution  must  be 
construed  with  reference  to  the  common-law 
right  to  a  jury  trial  as  the  same  existed  at 
the  time  of  its  adoption  as  a  part  of  the 
Federal  Constitution.  West  v.  Gammon,  (C. 
C.  A.   1899)    98  Fed.  Rep.  427. 

As  the  guaranty  of  a  trial  by  jury  in  the 
third  article  implied  a  trial  in  that  mode  and 
according  to  the  settled  rules  of  the  common 
law,  the  enumeration,  in  the  Sixth  Amend- 
ment, of  the  rights  of  the  accused  in  criminal 


The  Act  of  Congress  enacting  a  code  for 
Alaska,  providing  '*  that  hereafter  in  trials 
for  misdemeanors  six  persons  shall  constitute 
a  legal  jury,"  was  held  to  be  invalid  in  de- 
priving persons  accused  in  Alaska  of  a  right 
to  trial  by  jury  by  a  common-law  jury,  as 
Alaska  was  incorporated  as  a  part  of  the 
United  States.  Rassmussen  v.  U.  S.,  (1905) 
197  U.  S.  518. 


3.  Limited  to  Petit  Juries.  —  This  provision  distinctly  means  a  criminal 
prosecution  against  a  person  who  is  accused,  and  who  is  to  be  tried  by  a  petit 
jury.  A  criminal  prosecution  under  Article  VI.  of  the  amendments  is  much 
narrower  than  a  "  criminal  case  "  under  Article  V.  of  the  amendments.     It  is 


entirely  consistent  with  the  language 
being  a  witness  against  himself  is  to 
grand  jury. 

Counselman  r.  Hitchcock,  (1892)  142  U.  S. 
663.  See  U.  S.  v.  Ayres,  (1891)  46  Fed.  Rep. 
651. 

Indictment  found  by  grand  jurors  for  the 
division  of  a  district.  —  The  Act  of  A]>ril  5, 
181*0.  piitilled  "  An  Act  to  provide  for  the  time 
and  ])l:i('p  to  hohl  terms  of  the  United  Stiites 
courts  in  the  State  of  VVashinj^lon,"  provides 
in  tlie  first  section  that  "  tlie  State  of  Wash- 
ington shall  constitute  one  judicial  district," 
and  in  the  third  section  provides  "  that  for 
the  purpose  of  holding  terms  by  the  Di'^trict 
Court  said  district  shall  be  divided  into  four 
divisions,  to  be  known  as  the  '  Eastern,* 
'  Southern,'  *  Northern/  and  *  Western  '  divi- 
sions." An  indictment  found  "  by  the  grand 
jurors  of  the  United  States  of  America  for 
the  northern  division  of  the  district  of  Wash- 


of  Article  V.,  that  the  privilege  of  not 
be  exercised  in  a  proceeding  before  a 


ington,  sworn  and  charged  to  inquire  of  all 
offenses  against  the  laws  of  the  United  States, 
committed  within  the  northern  division  of 
the  district  of  Washington,"  in  the  averment 
that  the  grand  jury  has  been  called  and  sum- 
moned for  the  northern  division  of  the  dis- 
trict of  W^ashington  cannot  be  considered  a 
technical  or  verbal  error.  The  Constitution 
gives  an  accused  the  right  to  be  tried  by  a  jury 
of  the  judicial  district.  U.S.  v.  Dixon,  (1890) 
44  Fed.  Rep.  401.  But  in  U.  S.  17.  Wan  Lee, 
(1890)  44  Fed.  Rep.  707,  it  was  held  that 
such  an  indictment  was  valid.  The  proceed- 
ings of  the  grand  juries  are  not  void  even 
though  the  court  should  have  erred  in  so 
interpreting  the  law  as  to  restrain  them  from 
inquiring  of  offenses  committed  elsewhere  in 
the  district  than  within  the  division  from 
which  they  were  drawn. 


4.  QuestionB  of  Law  for  the  Court.  —  Undei*  the  Constitution  of  the  United 

States,  juries,  in  criminal  trials,  have  not  the  right  to  decide  any  question  of 

law;  and  if  they  render  a  general  verdicts,  their  duty  and  their  oath  require 

thcni  to  apply  to  the  facts,  as  they  may  find  them,  the  law  given  to  them  by 

the  court. 

828  Volume  IX. 


Ii 


t  VI. 


CONSTITUTION, 


Criminal  Prosecutions 


U.  S.  17.  Morris,  (1851)  1  Curt.  (U.  S.)  23, 
26  Fed.  Cas.  No.  15,816. 

Where  the  facts  are  all  considered,  or 
where  they  are  proved  and  uncontradicted  by 
evidence,  it  has  always  been  the  practice  of 
the  courts  to  take  the  case  from  the  jury 
and  decide  it  as  a  question  of  law.  U.  S. 
V,  Anthony,  (1873)  11  Blatchf.  (U.  S.)  200, 
24  Fed.  Cas.  No.  14,459. 

Story,  J.,  in  U.  S.  r.  Battiste,  (1835)  2 
Sumn.  (U.  S.)  240,  24  Fed.  Cas.  14,545,  said: 
"  Before  I  proceed  to  the  merits  of  this  case, 
I  wish  to  say  a  few  words  upon  a  point,  sug- 
gested by  the  argument  of  the  learned  counsel 
for  the  prisoner,  upon  which  I  have  had  a 
decided  opinion  during  my  whole  professional 
life.  It  is,  that  in  criminal  cases,  and  espe- 
cially in  capital  cases,  the  jury  are  the  judges 
ot  the  law,  as  well  as  of  the  fact.  .My  opinion 
is,  that  the  jury  are  no  more  judges  of  the 
law  in  a  capital  or  other  criminal  case,  upon 
the  plea  of  not  guilty,  than  they  are  in  every 
civil  case  tried  upon  the  general  issue.  In 
each  of  these  cases  their  verdict,  when  gen- 
eral, is  necessarily  compounded  of  law  and  of 
fact,  and  includes  both.  In  each  they  must 
necessarily  determine  the  law,  as  well  as  the 
fact.  In  each  they  have  the  physical  power 
to  disregard  the  law  as  laid  down  to  them- 
\fj  the  court.  But  I  deny  that  in  any  case, 
civil  or  criminal,  they  have  the  moral  right 
to  decide  the  law  according  to  their  own 
notions,  or  pleasure.  On  the  contrary,  I  hold 
it  the  most  sacred  constitutional  right  of 
every  party  accused  of  a  crime,  that  the  jury 
should  respond  as  to  the  facts  and  the  court 


as  to  the  law.  It  is  toe  duty  of  the  court  to 
instruct  the  jury  as  to  the  law,  and  it  is  the 
duty  of  the  jury  to  follow  the  law  as  it  is 
laid  down  by  the  court.  This  is  the  right  of 
every  citizen  and  it  is  his  only  protection. 
If  the  jury  were  at  liberty  to  settle  the  law 
for  themselves  the  effect  would  be,  not  only 
that  the  law  itself  would  be  most  uncertain, 
from  the  different  views  which  different  juries 
might  take  of  it;  but  in  case  of  error,  there 
would  be  no  remedy  or  redress  by  the  injured 
party,  for  the  court  would  not  have  any  right 
to  review  the  law  as  it  had  been  settled  by 
the  jury.  Indeed,  it  would  be  almost  im- 
practicable to  ascertain  what  the  law,  as 
settled  by  the  jury,  actually  was.  On  the 
contrary,  if  the  court  should  err  in  laying 
down  the  law  to  the  jury,  there  is  an  ade- 
quate remedy  for  the  injured  party  by  a  mo- 
tion for  a  new  trial,  or  a  writ  of  error,  as 
the  nature  of  the  jurisdiction  of  the  particu- 
lar court  may  require.  Every  person  accused 
as  a  criminal  has  a  right  to  be  tried  accord- 
ing to  the  law  of  the  land,  the  fixed  law  of 
the  land;  and  not  by  the  law  as  a  jury  may 
understand  it,  or  choose,  from  wantonness, 
or  ignorance,  or  accidental  mistake,  to  in- 
terpret it.  If  I  thought  that  the  jury  were 
the  proper  judges  of  the  law  in  criminal  cases, 
1  should  hold  it  my  duty  to  abstain  from  the 
responsibility  of  stating  the  law  to  them  upon 
any  such  trial.  But,  believing  as  I  do,  that 
every  citizen  has  a  right  to  be  tried  by  the 
'  law,  and  according  to  the  law;  that  it  is  his 
privilege  and  truest  shield  against  oppression 
and  wrong;  1  feel  it  my  duty  to  state  my 
views  fully  and  openly  on  the  present  occa- 
sion." 


Dirooting  a  Verdict  of  Gnilty.  —  An  accused  person  has  not  had  a  trial  by  an  im- 
partial jury  within  the  meaning  of  the  Constitution  in  a  case  where  the  court 
has  directed  the  jury,  witliout  deliberation,  to  find  him  guilty.  There  can, 
within  the  meaning  of  the  Constitution,  be  no  trial  of  a  cause  by  a  jury  unless 
the  jury  deliberates  upon  and  determines  it.  It  is  doubtless  true  that,  in  a 
certain  sense  and  to  a  limited  extent,  this  doctrine  makes  the  jury  the  judges, 
in  criminal  cases,  of  both  law  and  fact;  but  this  is  the  necessary  result  of  the 
jury  system,  so  long  as  the  absolute  right  of  the  jury  to  find  a  general  verdict 
exists,  for  a  general  verdict  necessarily  covers  both  the  law  and  the  fact,  and 
embodies  a  decision  bapod  u])on  and  growing  out  of  both. 

U.  S.  V,  Taylor,  (1882)   11  Fed.  Rep.  471. 

6.  Effoct  of  Plea  of  Guilty.  —  Upon  a  plea  of  guilty  no  issue  of  fact  is  pre- 
sented for  trial  by  jury. 


West  V.  Gammon,  (C.  C.  A.  1899)  98  Fed. 
Rep.  428,  wherein  the  court  said :  "  An  ex- 
amination of  the  earliest  writers  on  eriminn  1 
law  will  show  that  at  the  common  law.  as  it 
stood  at  the  time  of  the  adoption  of  tnr» 
amendment  in  question,  the  ri^^iit  to  a  trial 


by  jury  existed  only  in  cases  where  the  ac- 
cused had  made  by  his  plea  an  issue  properly 
triable  by  a  jury.  Should  the  accused  see 
fit.  to  plead  guilty,  and  thus  raise  no  issue, 
tb'  r-  nas  no  necessity  for  a  trial." 


TL  "DisTBicT  Wherein  the  Crime  Shall  Have  Beek  Committed"  — 

1.  InOeneral. —  The  locality  in  which  an  offense  is  charged  to  have  been  com- 
mitted determines  the  place  and  court  of  trial. 
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Beavers  r.  Henkel,   (1904)   194  U.  S.  83. 

It  is  manifestly  the  purpose  of  this  amend- 
ment,  among  other  things,  to  preserve  to  the 
accused  in  all  criminal  prosecutions  the  right 
to  a  speedy  and  public  trial  by  an  impartial 
jury  in  the  state  and  district  wherein  the 
crime  has  been  committed.  West  17.  Gammon, 
(C.  C.  A.  1899)  98  Fed.  Rep.  427. 

Sending  nonmailable  matter  through  the 
mail. —  Section  .3894,  R.  S.,  as  amended,  pro- 
viding in  part  that  "  any  person  violating 
any  of  the  provisions  of  this  section  may  be 
proceeded  against  by  information  or  indict- 
ment and  tried  and  punished,  either  in  the 
district  at  which  the  unlawful  publication 
was  mailed  or  to  which  it  is  carried  by 
mail  for  delivery  according  to  the  direction 


thereon,  or  at  ^^'llich  it  is  caused  to  be  de- 
livered by  mail  to  the  person  to  whom  it  is 
addressed,"  must  be  construed  in  connection 
with  this  clause  and  section  2  of  article  III. 
of  the  Constitution,  and  the  clause  that  per- 
mits a  person  accused  of  crime  to  be  prose- 
cuted and  tried  for  the  ott'ense  of  which  he 
is  charged,  in  a  court  held  in  a  state  and 
district  other  than  the  state  and  district 
in  which  the  crime  was  committed,  should 
not  be  enforced.  U.  S.  v.  Conrad,  (1894)  69 
Fed.  Rep.  458. 

The  prosecution  of  Jefferson  Davis  could 
only  take  place  in  some  one  of  the  states 
or  districts  in  which  he  in  person  com- 
mitted the  offense  with  which  he  might  be 
charged.     (1866)   11  Op.  Atty.-Gen.  412. 


2.  Jororg  BesidentB  of  the  Distriot.  —  A  defendant  in  a  criminal  case  cannot 
require  that  a  jury  for  his  trial  shall  be  made  up  of  persons  coming  from  every 
neighborhood  in  the  district,  but  only  that  the  jurors  shall  be  residents  of  the 
district 


U.  S.  t7.  Peuschel,  (1902)  116  Fed.  Rep.  646. 

Thia  provision  was  intended  to  fix  the 
maximum  limit  within  which  the  citizen 
charged  with  a  criminal  offense  could  be 
put  upon  his  trial;  but  it  is  not  to  be 
construed  to  be  a  requirement  to  the  effect 
that  the  jury  must  be  summoned  from  the 
entire  district,  regardless  of  its  extent,  or 
of  the  burden  and  expense  that  would  be 
thus  caused  to  the  government  and  the  jurors 


alike.  U.  S.  t;.  Ayres,  (1891)  46  Fed.  Rep. 
652,  overruling  a  motion  to  quash  an  indict- 
ment, on  the  ground  that  the  grand  jury 
finding  and  returning  the  same  was  not  a 
legal  grand  jury,  for  the  reason  that  the 
venire  issued  by  the  court  directed  that  tho 
requisite  number  of  the  jurors  should  be 
summoned  from  a  certain  portion  or  division 
part  of  the  district,  based  on  a  supposed  ap- 
plication of  this  clause. 


3.  Meet  of  Transfer  of  Counties.  —  The  transfer  of  counties  from  one  district 
to  another  cannot  affect  prosecutions  for  offenses  theretofore  committed,  except 
such  as  were  committed  in  the  transferred  counties. 

U.  S.  17.  Peuschel,  (1902)  116  Fed.  Rep.  646. 

4.  ''  District  Shall  Have  Been  Previously  Ascertained  by  Law/'  —  The  second 
section  of  Article  III.  provides,  in  respect  to  crimes  committed  in  the  states, 
that  the  trial  by  jury  shall  be  had  within  the  state  where  the  crime  was  com- 
mitted. This  amendment  adds  the  further  guaranty,  in  respect  to  the  place  of 
trial,  that  the  district  shall  have  been  previously  ascertained  by  law,  leaving 
the  trial  of  offenses  not  committed  within  any  state,  to  be  controlled  by  the 
second  section  of  Article  III.  The  requirement  in  the  latter  section  is  that  the 
trial  "  shall  be  at  such  place  or  places  as  the  Congress  may  by  law  have  directed.'* 

Cook  V.  U.  S.,  (1891)   138  U.  S.  181. 

VU  BiOHT  TO  Be  InroBXED  OF  Natitbe  of  Accusation  —  1.  Affirmation  of 

Principles  of  Common  Law.  —  This  is  a  reaffirmation  of  the  essential  principles 

of  the  common  law,  but  puts  it  beyond  the  power  of  either  Congress  or  the  courts 

to  abrogate  them.     It  follows,  as  a  matter  of  course,  that  the  effect  of  this 

provision  commences  with  the  statutes  fixing  or  declaring  offenses,  and,  as  to 

them,  insures  the  general  rule  of  the  common  law  that  they  are  not  to  be 

construed  to  embrace  offenses  which  are  not  within  their  intention  and  terms. 

This  does  not  mean  that  all  the  elements  of  a  crime  must  be  set  out  in  the 
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statute  on  which  the  prosecutor  relies,  nor  tliat  the  statute  may  not  create  an 
offense  by  the  use  of  inapt  or  imperfect  phraseology,  but  they  must  be  in  some 
way  declared  by  the  legislative  power,  and  cannot  be  constructed  by  the  courts 
from  any  supposed  intention  of  the  legislature  which  the  statute  fails  to  state. 

U.  S.  t?.  Potter,  (1892)  56  Fed.  Rep.  88. 

2.  Application  to  Preliminary  Proceedings.  —  This  provision  applies  as  well 
to  the  preliminary  proceedings  for  arrest,  before  indictment,  as  to  the  indict- 
ment itself. 

Matter  of  Ck>lemaii,  (1870)  15  Blatchf.  (U.  S.)  406,  6  Fed.  Cas.  No.  2,980. 

3.  Indictment  Must  Set  Out  Particulars —  a.  In  Gbneral.  —  Under  a  statute 
which  provides  for  the  punishment  of  those  who  conspire  "  to  injure,  oppress, 
threaten,  or  intimidate  any  citizen  with  intent  to  prevent  or  hinder  his  free 
exercise  and  enjoyment  of  any  right  or  privilege  granted  or  secured  to  him 
by  the  Constitution  or  laws  of  the  United  States,"  an  indictment  which,  in 
substance,  charges  that  the  intent  of  the  accused  was  to  hinder  and  prevent 
citizens  in  the  free  exercise  and  enjoyment  of  "  every,  each,  all,  and  singular  " 
the  rights  granted  them  by  the  Constitution,  with  no  specification  of  any 
particular  right,  is  too  vague  and  general. 


U.  S.  V.  Cruickshank,  (1876)  92  U.  S.  557, 
wherein  the  court  said :  "  In  criminal  cases 
prosecuted  under  the  laws  of  the  United 
States,  the  accused  has  the  constitutional 
right '  to  be  informed  of  the  nature  and  cause 
of  the  accusation.'  Amend.  VI.  In  U.  S.  v. 
Mills,  (1833)  7  Pet.  (U.  S.)  142,  this  was 
construed  to  mean,  that  the  indictment  must 
set  forth  the  offense  'with  clearness  and  all 
necessary  certainty,  to  apprise  the  accused 
of  the  crime  with  which  he  stands  charged;' 
and  in  U.  S.  r.  Cook,  (1872)  17  Wall. 
(U.  S.)  174,  that  'every  ingredient  of  which 
the  offense  is  composed  must  be  accurately 
and  clearly  alleged.'  It  is  an  elementary 
principle  of  criminal  pleading,  that  where  the 
definition  of  an  offense,  whether  it  be  at  com- 
mon law  or  by  statute,  '  includes  generic 
terms,  it  is  not  sufficient  that  the  indictment 
shall  charge  the  offense  in  the  same  generic 
terms  as  in  the  definition;  but  it  must  state 
the  species  —  it  must  descend  to  particulars.'  " 
Affirming  U.  S.  v.  Cruikshank,  (1874)  1 
Woodrt   (U.  S.)  308,  25  Fed.  Cas.  No.  14,897. 

In  order  properly  to  inform  the  accused 
of  the  *'  nature  and  cause  of  the  accusation," 
within  the  meaning  of  the  Constitution  and 
of  the  rules  of  the  common  law,  not  only 
must  all  the  elements  of  the  offense  be  stated 
in  the  indictment,  but  they  must  also  be 
stated  with  clearness  and  certainty,  and  with 
a  sufficient  degree  of  particularity  to  identify 
the  transaction  to  which  the  indictment  re- 
lates as  to  place,  persons,  things,  and  other 
details.  The  accused  must  receive  sufficient 
information  to  enable  him  reasonably  to  un- 
derstand, not  only  the  nature  of  the  offense, 
but  the  particular  act  or  acts  touching  which 
be  must  be  prepared  with  his  proof;  and  when 
his  liberty  and  perhaps  his  life  are  at  stake, 
he  is  not  to  be  left  so  scantily  informed  as 


to  cause  him  to  rest  his  defense  upon  the 
hypothesis  that  he  is  charged  with  a  certain 
act  or  series  of  acts,  with  the  hazard  of  being 
surprised  by  proofs  on  the  part  of  the  prose- 
cution of  an  entirely  different  act  or  series 
of  acts,  at  least  so  far  as  such  surprise  can 
be  avoided  by  reasonable  particularity  and 
fulness  of  description  of  the  alleged  offense. 
U.  S.  V.  Potter,  (1892)   56  Fed.  Rep.  89. 

Bin  of  particulars  of  matter  not  proper  to 
set  out  in  indictment. — The  doctrine  to  be 
deduced  from  the  American  cases  is  that  the 
constitutional  right  of  the  defendant  to  be 
informed  of  the  nature  and  the  cause  of  the 
accusation  against  him  entitles  him  to  insist, 
at  the  outset,  by  demurrer  or  by  motion  to 
quash,  and,  after  verdict,  by  motion  in  arrest 
of  judgment,  that  the  indictment  shall  ap- 
prise him  of  the  crime  charged,  with  reason- 
able certainty,  that  he  can  make  his  defense 
and  protect  himself  after  judgment  against 
another  prosecution  for  the  same  offense; 
that  this  right  is  not  infringed  by  the  omis- 
sion from  the  indictment  of  indecent  and  ob- 
scene matter,  alleged  as  not  proper  to  be 
spread  upon  the  records  of  the  court,  pro- 
vided the  crime  charged,  however  general  the 
language  used,  is  yet  so  described  as  reason- 
ably to  inform  the  accused  of  the  nature  of 
the  charge  sought  to  be  established  against 
him;  and  that,  in  such  case,  the  accused  may 
apply  to  the  court  before  the  trial  is  entered 
upon  for  a  bill  of  particulars,  showing  what 
parts  of  the  paper  would  be  relied  on  by  the 
prosecution  as  being  obscene,  lewd,  and  lasci- 
vious, which  motion  will  be  granted  or  re- 
fused, as  the  court,  in  the  exercise  of  a  sound 
legal  discretion,  may  find  necessary  to  the 
ends  of  justice.  Rosen  v.  U.  S.,  (1896)  161 
U.  S.  40. 
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6.  Not  Sufficient  to  Follow  Language  of  Statute.  —  In  prosecutions 
for  offenses  against  the  laws  of  the  United  States,  an  indictment  in  which  the 
charging  part  fallows  the  language  of  the  statute  upon  which  it  is  founded  is 
not  sufficient,  unless  such  words  indicate  the  acts  constituting  the  offense. 
Every  defendant  in  a  criminal  case  has  a  constitutional  right  to  be  informed 
by  the  indictment  of  the  nature  and  cause  of  the  accusation  against  him,  and 
the  cause  must  be  stated  with  such  particularity  as  to  indicate  clearly  the 
facts  to  be  proven  on  the  trial. 

U.  S.  V.  Trumbull,  (1891)   46  Fed.  Rep.  756. 

c.  Overt  Act  of  Treason  Must  Be  Alleged.  —  This  clause  secures  to 
one  accused  of  treason  such  information  as  will  enable  him  to  prepare  for  his 
defense.  It  would  not  be  sufficient  for  an  indictment  to  allege  generally  that 
the  accused  had  levied  war  against  the  United  States,  but  the  charge  must  be 
more  particularly  specified  by  laying  what  is  termed  an  overt  act  by  levying  war. 

U.  S.  t?.  Burr,  (1807)  26  Fed.  Caa.  No.  14,693. 

4.  FurniBhing  Copy  of  Indictment.  —  There  is  no  general  obligation  on  the 
part  of  the  government  to  furnish  copies  of  indictments  to  defendants.  "  The 
object  of  the  constitutional  provision  was  merely  to  secure  those  rights  which 
by  the  ancient  rules  of  the  common  law  had  been  denied  to  them ;  but  it  was 
not  contemplated  that  this  should  be  done  at  the  expense  of  the  government. 
We  have  no  doubt,  however,  of  the  power  of  the  court  to  order  a  copy  of  the 
indictment  to  be  furnished  upon  the  request  of  the  defendant,  and  at  the  expense 
of  the  government ;  and,  when  such  order  is  made,  the  clerk  is  entitled  to  his  fee 
for  the  copy." 

U.  S.  r.  Van  Duzee,  (1891)  140  U.  S.  173. 

ym.  Bight  to  Be  Cokfbokted  with  Withsbseb  —  1.  The  Bight  Is  Without 
Exception.  —  The  accused  shall  enjoy  the  right  to  be  confronted  with  the  wit- 
nesses against  him,  not  if  they  can  be  produced,  nor  if  they  be  within  the 
jurisdiction,  but  absolutely  and  on  all  occasions. 

U.  S.  V,  Angell,  (1881)  11  Fed.  Rep.  43. 

2.  Mutual  Bight  of  the  Government. —  This  right  must  be  mutual,  and  exist 
on  the  part  of  the  government. 

U.  S.  t?.  Angell,  (1881)  11  Fed.  Rep.  43. 

3.  In  Action  to  Becover  Value  of  Forfeited  Merchandise.  —  This  constitutional 
right  is  not  infringed  by  permitting  a  deposition  of  a  living  witness  to  be  read 
in  an  action  brought  to  recover  the  value  of  merchandise  forfeited  to  the 
United  States,  by  reason  of  acts  in  violation  of  law. 

U.   S.   17.   Zucker,    (1896)    161    U.   S.   480,  facta  entitling  the  plaintiff  in  a  proceeding 

wherein  the  court  said  that  this  provision  has  in  a  court  of  the  United  States,  even  if  the 

no   reference   to   any   proceeding?   "  which    is  plaintiff  be  the  government,  to  a  judgment 

not  directly  against  a  person  who  is  accused,  for  money  only,  and  not  to  a  judgment  which 

and  upon  whom  a  fine  or  imprisonment,  or  directly  involves  the  personal  safety  of  the 

both,  may  be  imposed.    A  witness  who  proves  defendant,  is  not,  within  the  meaning  of  the 

332  Volume  IX. 


Amendment  VI.  CONSTITUTION.  Crimiaal  Proseontioni. 

Sixth  Amendment,  a  witness  against  an  '  ac-  by  the  statutes  regulating  the  mode  in  which 

cused'  in  a  criminal  prosecution;   and  his  depositions  to  be  used  in  the  courts  of  the 

evidence  may  be  brought  before  the  jury,  in  United  States  may  be  taken." 
the  form  of  a  deposition,  taken  as  prescribed 

4.  Judgment  of  Conviotion  of  Larceny,  etc.,  as  Evidence  Against  Beceiver.  — 

So  much  of  a  statute  as  declares  that  the  judgment  of  conviction  against  the 
principal  felons  shall  be  evidence  in  the  prosecution  against  the  receiver  that 
the  property  of  the  United  States  alleged  to  have  been  embezzled,  stolen,  or 
purloined  had  been  embezzled,  stolen,  or  purloined  is  in  violation  of  this 
clause. 

Kirby  v.  U.  S.,  (1899)  174  U.  S.  61. 

6.  View  of  Premises  by  Jury  in  Absence  of  Accused.  —  A  view  by  the  jury  of 
the  premises  where  an  offense  is  alleged  to  have  been  committed,  without  the 
consent  and  acquiescence  of  the  accused,  without  the  presence  of  the  accused  and 
his  counsel,  and  without  the  presence  of  the  court,  is  not  objectionable  when 
taken  by  consent  of  the  accused. 

Price  t\  U.  S.,  (1899)  14  App.  Cas.  (D.  C.)  404. 

6.  Dying  Declarations.  —  The  admission  of  dying  declarations  is  an  exception 
to  this  rule.  This  exception  was  well  established  long  before  the  adoption  of 
the  Constitution,  and  was  not  intended  to  be  abrogated. 

Kirby  v,  U.  S.,  (1899)  174  U.  S.  61.     See  also  Robertson  t?.  Baldwin,  (1897)  166  U.  S.  281. 

7.  Testimony  upon  Former  Trial — a.  Of  Witness  Since  Deceased —  (1) 
In  General,  —  This  provision  is  not  infringed  by  permitting  the  testimony  of  a 
witness  sworn  upon  a  former  trial  to  be  read  against  the  accused,  when  a  copy 
of  the  stenographic  report  of  the  former  testimony  is  supported  by  the  oath 
of  the  stenographer  that  it  is  a  correset  transcript  of  his  notes  and  of  the  testi- 
mony of  the  deceased  witness. 

Mattox  t7.  U.  S.,    (1895)    156  U.   S.  240,  ing  the  recollection  and  sifting  the  conscience 

wherein  the  court  said :     "  The  primary  ob-  of  the  witness,  but  of  compelling  him  to  stand 

ject  of  the  constitutional  provision  in  ques-  face  to  face  with  the  jury  in  order  that  they 

tion  was  to  prevent  depositions  or  ex  parte  may  look  at  him,  and  judge  by  his  demeanor 

affidavits,  such  as  were  sometimes  admitted  upon  the  stand  and  the  manner  in  which  he 

in  civil  cases,  being  used  against  the  prisoner  gives  his  testimony  whether  he  is  worthy  of 

in  lieu  of  a  personal  examination  and  cross-  belief."  See  also  Robertson  v.  Baldwin,  (1897) 

examination  of  the  witness  in  which  the  ac-  165  U.  S.  281. 
cused  has  an  opportunity,  not  only  of  test- 

(2)  Statement  or  Deposition  Taken  on  Preliminary  Examinaiion.  —  The 

admission  in  evidence  of  a  statement  or  deposition  of  a  codefendant,  taken  at 

the  examining  trial  before  a  commissioner,  which,  if  accepted  by  the  jury 

as  true,  was  sufficient  to  establish  the  guilt  of  some  if  not  all  of  the  accused, 

was  held  to  be  in  violation  of  the  constitutional  right  of  defendants  to  be 

confronted  with  witnesses   against  them   when  it   did   not  appear  that  the 

codefendant  was  absent  from  the  trial  by  the  suggestion,  procurement,  or  act 

of  the  accused,  but,  on  the  contrary,  his  absence  was  manifestly  due  to  the 

negligence  of  the  officers  of  the  government. 

Motes  r.  U.  S.,  (1900)  178  U.  S.  471.  At  the  preliminary  examination  a  witness, 

since   deceased,   testified   in   relation   to   the 

A  person  was  arrested  and  taken  before  the       (»ffense.     The  accused  was  present,  and  his 

proper  officer,  charged  with  robbing  the  mail.       c-ounsel    cross-examined    the    witness.     Wit- 
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nessea  were  permitted  to  prove,  on  the  trial  cient  in  such  case  to  prove  ■ubstantiallj  all 
before  a  jury,  under  an  indictment  found  for  that  the  deceased  witness  testified  upon  a 
the  same  offense,  what  the  deceased  witness  particular  subject  of  inquiry,  U.  S.  r.  Ma- 
testified  at  the  preliminary  examination.  The  comb,  (1861)  6  McLean  (U.  S.)  286,  26  Fed. 
rules  of  evidence  in  civil  and  criminal  cases  Cas.  No.  16,702. 
in  this  particular  are  the  same.     It  is  suffi- 

6.  Witness  Absent  by  Procubement  of  Defendant.  —  When  a  witness 
had  testified  on  a  former  trial  fpr  the  same  offense,  and  enough  has  been 
proven  to  cast  the  burden  upon  the  accused  of  showing  that  he  has  not  been 
instrumental  in  concealing  or  keeping  the  witness  away,  and  of  accounting  for 
the  absence  of  the  witness  if  he  would,  or  of  denying  under  oath  that  he  has 
kept  the  witness  away,  the  court  may  allow  evidence  to  be  introduced  to  prove 
what  was  sworn  to  by  the  witness  on  the  former  trial. 

Reynolds  r.  U.  S.,  (1878)  98  U.  S.  160,  in  legitimate  consequences  of  his  own  wrongful 
which  case  the  court  said:  ''The  Constitu-  acts.  It  grants  him  the  privilege  of  being 
tion  gives  the  accused  the  right  to  a  trial  confronted  with  the  witnesses  against  him; 
at  which  he  should  be  confronted  with  the  but  if  he  voluntarily  keeps  the  witnesses 
witnesses  against  him;  but  if  a  witness  is  away,  he  cannot  insist  on  his  privilege.  If. 
absent  by  his  own  wrongful  procurement,  he  therefore,  when  abse^it  by  his  procurement, 
cannot  complain  if  competent  evidence  is  their  evidence  is  supplied  in  some  lawful  way, 
admitted  to  supply  the  place  of  that  which  he  is  in  no  condition  to  assert  that  his  con- 
he  had  kept  away.  The  Constitution  does  stitutional  rights  have  been  violated." 
not  guarantee  an  accused  person  against  the 

8.  Waiver  of  Bight.  —  A  defendant,  indicted  for  a  misdemeanor,  can  waive 
the  right  to  be  confronted  with  the  witnesses  against  him,  and  an  admission 
that  the  witnesses  named  in  an  affidavit,  offered  by  the  prosecuting  attorney 
in  support  of  a  motion  for  continuance,  would,  if  present  in  court,  testify  to 
the  facts  set  forth  in  the  affidavit,  whereupon  the  court  refused  to  continue  the 
case,  is  a  waiver  of  such  right,  and  the  affidavit  may  be  read  in  evidence. 

U.  S.  v.  Sacramento,  (1875)  2  Mont.  241. 

IX.  CoMPTTLSOBT  PROCESS  FOR  Obtaihiho  WITNESSES  —  1.  At  the  Expense  of 
United  States  for  Poor  Defendant.  —  It  is  the  duty  of  the  court,  on  the  application 
of  a  prisoner,  to  send  for  witnesses,  wherever  they  may  be  had,  within  the 
jurisdiction  of  the  court,  and  at  the  expense  of  the  United  States  government, 
if  the  prisoner  proves  that  he  is  poor,  and  unable  to  bear  the  expense  himself. 

U.  S.  t?.  Kenneally,  (1870)  5  Biss.  (U.  S.)  122,  26  Fed.  Cas.  No.  15,522. 

'2.  Bight  to  Attendance  of  Members  of  Congress.  —  Upon  an  application  to  the 
court  by  the  defendant  for  a  letter  to  be  addressed  by  the  court  to  several 
members  of  Congress  (Congress  being  in  session)  requesting  their  attendance  as 
witnesses  on  his  behalf,  the  court,  per  Chase,  J.,  said :  "  The  Constitution  gives 
to  every  man,  charged  with  an  offense,  the  benefit  of  compulsory  process,  to 
secure  the  attendance  of  his  witnesses.  I  do  not  know  of  any  privilege  to 
exempt  members  of  Congress  from  the  service,  or  the  obligations,  of  a  subpo&na, 
in  such  cases.  I  will  not  sign  any  letter  of  the  kind  proposed.  If,  upon  service 
of  a  subpoena,  the  members  of  Congress  do  not  attend,  a  different  question 
may  arise;  and  it  will  then  be  time  enough  to  decide  whether  an  attachment 
ought,  or  ought  not,  to  issue.  It  is  not  a  necessary  consequence  of  non- 
attendance,  after  the  service  of  a  subpoena,  that  an  attachment  shall  issue. 

A  satisfactory  reason  may  appear  to  the  court  to  justify  or  excuse  it." 
U.  8.  V,  Cooper,  (1800)  4  Ball.  (U.  8.)  341. 
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''In  suits  at  common  law,  where  the  valne  in  controversy  sha}!  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

I.  To  What  Courts  Applicable,  336. 

1 .  Not  Applicable  to  Actions  in  State  Courts^  ^^d, 

2.  Applicable  to  Territorial  Courts^  336. 

3.  Applicable  to  Courts  of  District  of  Columbia^  337. 

II.  Congress  Without  Power  to  Deprive  of  Right,  337. 

III.  Government  Bound  by  the  Provision,  337. 

IV.  In  Suits  at  Common  Law,  337. 

1.  Applicable  to  Rights  and  Remedies  Peculiarly  Legale  337. 

2.  Contradistinction  to  Equity  and  Admiralty  jurisprudence ^  337. 

3.  Matters  of  Fact  in  Equity  Proceedings^  338. 

a.  In  General y  338. 

b.  Chancery  Power  to  Summon  a  ^ury^  338. 

4.  Adequate  Remedy  at  Law,  339. 

5.  Suits  Against  the  Government^  339. 

6.  Claim  Against  Municipal  Corporation^  339. 

7.  Proceedings  in  Rem  for  Forfeiture^  340. 

8.  Seizures  on  Land  under  the  Rei^enue  Laws,  340. 

9.  Information  for  Enforcement  of  Penalty^  340. 

10.  Condemnation  Proceedings^  340. 

11.  For  Possession  of  Real  Estate^  340. 

12.  Ascertaining  Value  of  Land  and  Improvements  in  Ejectment^  341. 

13.  Action  in  Tort  Against  a  Receiver ^  341. 

14.  Suit  by  Receiver  to  Recover  Balance  Due  on  Subscription  to  Stock,  341. 

15.  Claim  Against  a  Decedent's  Estate,  341. 

16.  Suspension  of  Pilot  for  Negligence,  341. 

17.  Return  of  Fugitive  Slave,  341. 

V.  Magistrate's  Jurisdiction  Over  $20,  with  Right  of  Appeal,  342. 
VI.  Right  of  Trial  by  Jury,  342. 

1 .  Trial  by  Jury  Before  a  Justice  of  the  Pecue,  342. 

2.  Finding  of  Issues  of  Fact  by  the  Court,  342. 

3.  Directing  a  Verdict,  342. 

4.  Comments  by  the  Court  on  the  Evidence,  343. 

5.  Adoption  of  State  Remedies,  343. 

a.  In  General,  343. 

b.  Blending  of  Legal  and  Equitable  Remedies,  343. 

c.  Compulsory  References,  344. 

6.  Matters  of  Account  Referred  to  Auditor,  344. 

7.  Unanimity  in  Finding  a  Verdict,  345. 

8.  Requiring  Payment  of  Jury  Fee  in  Advance,  345. 

9.  Assessment  of  Damages  upon  Default,  345. 

10.  Judgment  in  Absence  of  Affidavit  of  Defense,  345. 

11.  Failure  to  Produce  Papers  as  a  Confession  of  Allegations^  346. 

12.  Questions  of  Fact  as  t.y  Xegligcnce,  3  ;6. 

13.  Specific  Answers  to  Sj'^rrial  Interrogatories,  346. 

14.  Question  of  Construction  of  a  Patent,  346. 

15.  Finality  of  Decisions  of  Customs  Appraisers,  346. 
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1 6.  Prohibiting  Suits  to  Restrain  Assessment  of  Taxes ^  347. 

17.  Arrest  and  Baity  347. 

18.  Wager  of  Law^  347. 

19.  Waiver  of  Right y  '^^'], 

a.  In  General^  347. 

b.  Presumption  Against  Waiver^  347. 

VII.  Facts  Re-examined  Only  According  to  Rules  of  Common  Law, 

348. 

1.  In  General^  348. 

2.  Control  of  Court  over  Verdict^  349. 

a.  In  General^  349. 

b.  Weight  and  Sufficiency  of  Evidence  for  the  yury^  349. 

€.  Decision  on  Motion  for  New   Trial  Dependent  on  Remission  of 

Part  of  Verdict^  350. 
d.  As  to  Causes  Transferred  on  Abolishing  Courts ^  350. 

3.  Courts  of  Appeal  Witliout  yurisdiction  to  Re-examine  Pacts^  350. 

4.  On  Removals  from  State  Courts^  350. 

a.  After  Trials  in  State  Courts^  350. 

(j.)  In  General^  350. 

(2)   When  Ne7u  Trial  Granted,  351. 

b.  On  Writ  of  Error  from  United  States  Supreme  Courts  351. 


I  To  What  Cottbts  Applicable  —  1.  Not  Applicable  to  Actions  in  Btato 

Courts.  —  This  article  relating  to  trials  by  jury  applies  only  to  courts  sitting 
under  authority  of  the  United  States. 


Pearson  v.  Yewdall,   (1877)    95  U.  S.  294. 

That  this  amendment  is  not  a  limitation 
on  the  powers  of  the  state,  see  also  the  fol- 
lowing cases: 

United  states.  ^  Ohio  r.  Dollison,  (1904) 
194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  17G 
U.  S.  87,  affirming  (1897)  51  Neb.  581;  Brown 
V,  New  Jersey,  (1899)  175  U.  S.  174;  Brown 
17.  Walker,  (1896)  101  U.  S.  600,  affirming 
(1895)  70  Fed.  Rep.  46;  Monongahela  Nav. 
Co.  V.  U.  S.,  (1893)  148  U.  S.  324;  McElvaine 
V.  Brush,  (1891)  142  U.  S.  158;  Eilenbecker 
V.  Plymouth  County,  (1890)  134  U.  S.  34; 
Spies  V.  Illinois,  (1887)  123  U.  S.  131,  166; 
Walker  r.  Sauvinet,  (1875)  92  U.  S.  93;  Ed- 
wards r.  Elliott,  (1874)  21  Wall.  (U.  S.) 
652,  557;  Justices  v.  Murray,  (1869)  9  WaU. 
(U.  S.)  277;  Fox  v.  Ohio,  (1847)  5  How.  (U. 
S.)  410,  434;  Barron  v.  Baltimore,  (1833)  7 
Pet.  (U.  S.)  243.  247;  Livingston  v.  Moore, 
(1833)  7  Pet.  (U.  S.)  551;  U.  S.  r.  Rhodes, 
(1866)  1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No. 
16,151;  U.  S.  V.  Hall,  (1871)  3  Chicago  Leg. 
N.  260.  20  Fed.  Cas.  No.  15,282. 

Alabama.  —  Boring  t?,  Williams,  (1850)  17 
Ala.  516. 

Colorado.  —  Huston  r.  Wadsworth,  (1880) 
5  Colo.  213. 


Connecticut.  —  Colt  v.  Eves,  (1837)  12 
Conn.  251;  State  r.  Phelps,  Super.  Ct.  Hart- 
ford County,  Sept.  T.  1816. 

Georgia.  —  Foster  v.  Jackson,  (1876)  67 
Ga.  206. 

IUi7iois.  —  Ke\th  v.  Henkleman,  (1898)  173 
111.  143. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  f?.  Heath, 
(1857)  9  Ind.  558. 

Iowa.  —  Gatton  v.  Chicago,  etc.,  R.  Co., 
(1895)  95  Iowa  148. 

Louisiana.  —  Maurin  v.  Martinez,  (1818)  5 
Mart.  (La.)  432;  State  v.  Kennard,  (1873) 
25  La.  Ann.  240. 

yew  York.  —  Murphy  v.  People,  (1824)  2 
Cow.  (N.  Y.)  815:  Jackson  v.  Wood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Lee  t?.  Tillotson, 
(1840)  24  Wend.  (N.  Y.)  337;  Livingston  V. 
New  York,  (1831)  8  Wend.  (N.  Y.)  86,  100; 
In  rr  Newcomb,  (Supm.  Ct.  Spec.  T.  1891) 
18  N.  Y.  Supp.  16. 

Rhode  Island.  —  State  v.  Paul,  (1868)  6  R. 
I.  185,  196;  State  V.  Keeran,  (1858)  6  R.  I. 
497;  In  re  Fitzpatrick,  (1888)  16  R.  I.  60; 
In  re  New  State  House,  (1896)   19  R.  I.  326. 

Vermont.  —  Hall  v.  Armstrong,  (1893)  66 
Vt.  424;  State  v.  Keyes,  (1836)  8  Vt  67; 
Huntinjrton  v.  Bishop,' (1832)  6  Vt.  193. 


2.  Applicable  to  Territorial  Courts. —  The  provisions  relating  to  the  right  of 
trial  by  jury  in  suits  at  common  law  apply  to  the  territories  of  the  United 
States. 


Thompson  v.  Utah,  (1898)  170  V.  S.  346. 
See  also  Callan  r.  Wilson,  (1888)  127  U.  S. 
660;  Whallon  r.  Bancroft,  4  Minn.  109,  But 
see  Walker  v.  New  ^lexico,  etc.,  B.  Co.. 
(1893)  7  N.  Mex,  287. 


This  article  is  in  force  in  all  the  organised 

territories  of  the  United  States.    Rennon  v. 
Cilmor.  (1889)    131  U.  S.  28. 

A  territorial  statute  prohibiting  a  trial  l/y 
336  Volume  IX 


AmmdrnMit  TIL 


CONSTITUTION. 


Bight  of  Trial  by  Jury. 


Jury  in  matters  of  fact  on  which  certain  suits  over  the  territory  so  far  as  they  are  applica- 

were  founded  is  void  when  the  organic  law  ble.     Webster  v.  Reid,    (1850)    11  How.    (U. 

of  the  territory  by  express  provision  and  by  S.)    460.      See   also   Bradford   %>,   Territory, 

reference  extends  the  laws  of  the  United  States  ( 1893)   1  Okla.  371. 

3.  Applicable  to  Courts  of  District  of  Colninbia.  —  The  provisions  securing 
the  right  of  trial  by  jury,  whether  in  civil  or  criminal  cases,  are  applicable 
to  the  District  of  Columbia. 

Capital  Traction  Co.  r.  Hof,  (1899)  174  U.  S.  5,  afflrming  U.  S.  v.  O'Neal,  (1897)  10  App. 
Cas.  (D.  C.)   205. 

IL  CoHGBEBS  Without  Foweb  to  Depbiye  of  Bight.  —  Congress  has  no 
power  imder  the  Constitution  to  deprive  a  suitor  of  this  right,  by  declaring 
that  a  case  not  properly  within  the  jurisdiction  of  the  admiralty,  shall  be 
treated  and  dealt  with  according  to  the  known  principles  of  courts  of  admiralty. 

U.  S.  V.  One  Hundred  and  Thirty  Barrels  Whisky,  (1866)  1  Bond  (U.  S.)  587,  27  Fed. 
Cas.  No.  15,938. 

UL  OOYEXVIISHT  Bouin)  BT  THE  Fboyisioh.  —  The  government  is  as  mudi 
bound  by  this  provision  as  any  other  party  who  may  desire  to  collect  a  debt. 


Claim  of  Reside,  (1858)  9  Op.  Atty.-Gen. 
197,  advising  that,  a  judgment  having  been 
recovered  against  the  United  States,  which 
an  Act  of  Congress  declared  to  be  due  and 
directed  the  secretary  of  the  treasury  to  pay, 
the  secretary  of  the  treasury  has  no  authority 
to   withhold  a   portion   of   the   money   thus 


ordered  to  be  paid,  on  the  ground  that  the 
plaintiff  was  indebted  to  the  government  on 
other  transactions  separate  from  and  inde- 
pendent of  his  judgment,  which  indebtedness 
had  not  been  reduced  to  judgment.  See  infra. 
Suits  Against  the  Oovemment,  p.  339. 


IV.  Iv  Suits  at  Conov  Law  —  1.  Applicable  to  Bights  and  Bemedies  Pecu- 
liarly Legal. —  This  provision  should  be  understood  as  limited  to  rights  and 
remedies  peculiarly  legal  in  their  nature,  and  such  as  it  was  proper  to  ascertain 
in  courts  of  law  and  by  the  appropriate  modes  and  proceedings  of  courts  of  law. 

Shields  v.  Thomas,  (1855)  18  How.  (U.  S.)       for  cases  at  common  law.    Motte  v.  Bennett, 
262.  (1849)    2  Fish.  Pat.  Cas.  642,  17  Fed.  Cas. 

No.    9,884.     See    also   Keith   v,   Henkleman, ' 
This  amendment  is  a  provision  exclusively       (1898)   173  111.  143. 

2.  Contradistinction  to  Equity  and  Admiralty  Jnrisprndence.  —  The  phrase 
"  common  law  "  found  in  this  clause  is  used  in  contradistinction  to  equity  and 
admiralty  and  maritime  jurisprudence. 


Parsons  v.  Bedford,  (1830)  3  Pet.  (Q.  S.) 
446,  wherein  the  court  said :  **  In  civil  causes 
in  courts  of  equity  and  admiralty,  juries  do 
not  intervene,  and  courts  of  equity  use  the 
trial  by  jury  only  in  extraordinary  cases  to 
inform  the  conscience  of  the  court.  When, 
therefore,  we  find  that  the  amendment  re- 
quires that  the  right  of  trial  by  jury  shall  be 
preserved  in  suits  at  common  law,  the  natural 
conclusion  is  that  this  distinction  was  present 
to  the  minds  of  the  framers  of  the  amendment. 
By  common  law,  they  meant  what  the  Consti- 
tution denominated  in  the  third  nrticle, 
'  law;'  not  merely  suits  which  the  common  law 
recognized  among  its  old  and  settled  proceed- 
ings, but  suits  in  which  legal  rights  wore  to 
be  ascertained  and  determined,  in  contradis- 
tinction to  those  where  equitable  rights  alone 
were  recognized,  and  equitable  remedies  were 

9  F.  a  A.-«? 


administered;  or  where,  as  in  the  admiralty, 
a  mixture  of  public  law  and  of  maritime 
law  and  equity  was  often  found  in  the  same 
suit.  Probably  there  were  few,  if  any,  states 
in  the  Union,  in  which  some  new  legal  reme- 
dies difTering  from  the  old  common-law  forms 
were  not  in  use;  but  in  which,  however,  the 
trial  by  jury  intervened,  and  the  general 
regulations  in  other  respects  were  according 
to  the  course  of  the  common  law.  Proceed- 
ings in  cases  of  partition,  and  of  foreign  and 
domestic  attachment,  might  be  cited  as  ex- 
amples variously  adopted  and  modified.  In 
a  just  sense,  the  amendment  then  may  well 
be  construed  to  embrace  all  suits  which  are 
not  of  equity  and  admiralty  jurisdiction, 
whatever  may  be  the  peculiar  form  which 
they  may  assume  to  settle  legal  rights."  See 
also    U.    S.    V.    The    Steamboat   The   Queen, 
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(1870)  4  Ben.  (U.  S.)  237,  27  Fed.  Cas.  No. 
16,107,  affirmed  (1873)  11  Blatchf.  (U.  S.) 
416,  27  Fed.  Cas.  No.  16,108;  Scott  v.  Bill- 
gerry,  (1866)  40  Miss.  119;  Bradford  v.  Ter- 
ritory, (1893)   1  Okla.  370. 

Chancery  jurisdiction  as  at  time  of  adop- 
tion of  Constitution.  —  A  right  conferred  by 
the  Constitution,  as  that  of  trial  by  jury, 
given  by  the  Seventh  Amendment,  does  not 
restrict  or  affect  the  jurisdiction  of  a  chan- 
cery court  as  it  existed  at  the  time  ot  the 
adoption  of  the  Constitution.     Ross-Meehan 


Brake  Shoe  Foundry-  Co.  v.  Southern  Mallea- 
ble Iron  Co.,  (1896)  72  Fed.  Rep.  960. 

Common  law  not  made  a  part  of  the  na- 
tional jurisprudence.  —  This  amendment  es- 
tablishes the  right  of  trial  by  jury,  so  far  as 
the  method  of  trial  is  concerned,  and,  in  de- 
fining  such  right,  speaks  of  suits  at  common 
law  as  distinguished  from  those  in  equity, 
and  does  not  make  the  common  law  a  part 
of  the  national  jurisprudence.  Gatton  v. 
Chicago,  etc.,  R.  Co.,  (1895)  95  Iowa  148. 


CiTll  Cases  in  Admiralty  Are  Hot  Emhraeed  in  this  amendment.  Concurrent  juris- 
diction at  common  law  and  in  admiralty  does  not  imply  exclusion  of  juris- 
diction from  tribimals  in  cases  admitted  to  have  been  cases  in  admiralty,  without 
trial  by  jury. 


Waring  v.  Clarke,  (1847)  5  How.  (U.  S.) 
460. 

This  amendment  excludes  the  jurisdiction 
of  admiralty  over  contracts  regulated  by  the 
common  law;   suits  upon  such  contracts  are 


appropriately  "  suits  at  common  law  "  within 
the  terms  of  the  amendment,  and  are  cogniza- 
ble only  in  courts  of  common  law.  Bains  v. 
The  Schooner  James  and  Catherine,  (1832) 
Baldw.  (U.  S.)  544,  2  Fed.  Cas.  No.  756. 


3.  Matters  of  Fact  in  Equity  Proceeding's —  a.  In  General.  —  The  right  of 
trial  by  jury,  considered  as  an  absolute  right,  does  not  extend  to  cases  of  equity 
jurisdiction.  If  it  be  conceded  or  clearly  shown  that  a  case  belongs  to  this 
class,  the  trial  of  questions  involved  in  it  belongs  to  the  court  itself,  no  matter 
what  may  be  its  importance  or  complexity.  In  an  action  against  a  receiver, 
the  leaving  of  all  questions  relating  to  the  liability  of  the  receiver  in  the  hands 
of  the  court  appointing  him,  does  not  deprive  persons  having  claims  against 
the  insolvent  corporation  or  the  receiver  of  the  constitutional  right  to  a  trial 
by  jury. 

Barton  v.  Barbour,  (1881)  104  U.  S.  133. 

If  a  bill  has  equity  in  it  then  there  is  no 
right  to  trial  by  jury.  When  a  suit  is  brought 
in  which  the  bill  alleges  that  a  defendant  has 
fraudulently  assigned,  conveyed,  or  trans- 
ferred, and  attempted  fraudulently  to  convey, 
assign,  and  transfer  to  various  persons,  prop- 
erty, with  intent  to  hinder  and  defraud  the 
complainants  and  other  creditors,  the  main 
question  is  the  setting  aside  of  fraudulent 
transfers  of  property  which  stand  in  the  way 
of  legal  remedies,  and  subjecting  such  prop- 
erty to  the  payment  of  debts  according  to 
equity  and  good  conscience.  Where  questions 
of  amount  are  involved,  as  in  this  case  and 
the  common  cases  of  foreclosure  of  a  mort- 
gage, the  reference  for  such  finding  is  to  a 
master,  according  to  the  practice  of  courts  of 
chancery  in  such  cases.  Buford  v.  Holley, 
(1886)  ^28  Fed.  Rep.  681. 

When  recourse  is  had  to  an  equitable  pro- 
ceeding to  avoid  a  multiplicity  of  suits  in 
which  there  exist  certain  equities  common  to 
all  the  complainants,  this  amendment  does 
not  apply   in  the  determination  of  matters 


of  fact  involved.  Home  Ins.  Co.  v.  Virginia- 
Carolina  Chemical  Co.,  (1901)  109  Fed.  Rep. 
691. 

On  a  bill  to  foreclose  a  railroad-corporation 
mortgag3,  the  court  has  jurisdiction  over  the 
whole  subject-matter  of  the  litigation,  and 
authority  to  hear  and  determine  all  collateral 
issues  that  might  be  involved  in  the  con- 
troversy. The  court  has  power  to  appoint 
a  receiver,  and  to  order  him  to  operate  the 
road;  to  employ  operatives  and  fix  their 
wages;  contract  for  the  carrying  of  freight 
and  passengers;  to  order  payments  for  in- 
jury due  to  freight;  compensate  shippers  for 
damages  sustained  on  account  of  nondelivery 
of  goods,  and  make  reparation  to  persons  for 
injuries  inflicted  by  the  negligent  or  wrongful 
action  of  its  servants;  and  the  court  can, 
in  its  discretion,  in  order  to  a  discharge  of 
its  duties,  call  in  a  jury,  invoke  the  assistance 
of  a  master,  or  take  such  other  steps  for  a 
judicial  ascertainment  of  the  facts  as  it  might 
regard  most  appropriate  in  the  particular 
case.  Kennedy  v.  Indianapolis,  etc.,  R.  Co., 
(1880)   3  Fed.  Rep.  105. 


fe.  Chancery  Power  to  Summon  a  Jury.  —  Chancery  may  order  an  issue 

to  be  tried  at  law  to  help  itself  as  to  facts,  and  retried,  if  dissatisfied  with  the 

verdict,  or  it  may  decide  facts  for  itself. 
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Woodworth  v.  Rogers,   (1847)  3  Woodb.  A; 
M.  (U.  S.)   135,  30  Fed.  Cat.  No.  18,018. 

The  constitutional  right  of  trial  by  jury 
applias  only  to  actions  at  common  law.     In 


•uits  in  equity  an  inquiry  by  the  jury  depends 
upon  the  discretion  of  the  court.  Ely  r.  Mon- 
son,  etc.,  Mfg.  Co.,  (1860)  4  Fish.  Pat.  Caa. 
64,  8  Fed.  Cas.  No.  4,431. 


Where  the  Aeoertainment  of  the  PlaintifTB  Demand  Is  by  Action  at  Law,  the  fact  that  the 
chancery  court  has  power  to  summon  a  jury  on  occasion  cannot  be  regarded 
as  the  equivalent  of  the  right  of  trial  by  jury  secured  by  this  amendment. 

Gates  V.  Allen,  (1893)   149  U.  S.  459. 

4.  Adequate  Bemedy  at  Law.  —  This  provision  of  the  Constitution  preserves 
the  right  of  jury  trial  against  any  infringement  by  any  department  of  the 
government,  and  section  723,  R.  S.,  prohibits  all  courts  of  the  United  States 
from  sustaining  suits  in  equity  where  the  remedy  is  complete  at  law. 


Smith  V.  American  Nat.  Bank,  (C.  C.  A. 
1898)  89  Fed.  Rep.  838,  wherein  the  court 
said :  "  The  effect  of  this  provision  is  to  de- 
clare that  the  right  of  trial  by  jury  shall 
depend  neither  on  legislative  nor  judicial  dis- 
cretion. In  the  absence  of  this  provision,  this 
right  might  be  impaired  ( 1 )  by  the  organiza- 
tion of  courts  in  such  manner  as  not  to  se- 


cure it  to  suitors;  (2)  by  authorizing  courts 
to  exercise,  or  by  their  assumption  of,  equity 
or  admiralty  jurisdiction  over  cases  at  law." 

If  the  remedy  at  law  is  speedy  and  ade- 
quate, a  party  cannot  avail  himself  of  a  rem- 
edy in  equity  created  by  a  state  statute. 
Whitehead  v.  Entwhistle,  (1886)  27  Fed.  Rep. 
780. 


Duty  of  Court  Ex  Merc  Motn  to  Give  Effeot  to  Constitntional  Bight.  —  Under  the  Con- 
stitution and  Acts  of  Congress,  the  federal  courts  cannot  take  jurisdiction  in 
equity  when  there  is  a  plain,  adequate,  and  complete  remedy  at  law;  and 
although  objection  to  the  jurisdiction  in  equity  of  a  national  court  is  not  made 
by  demurrer,  plea,  or  answer,  or  suggested  by  counsel,  it  is  the  duty  of  the  court, 
where  it  clearly  exists,  to  recognize  of  its  own  motion  and  to  give  it  effect. 

Indian  Land,  etc.,  Co.  v.  Shoenfelt,  (C.  C.  A.  1905)  135  Fed.  Rep.  484. 

5.  Suits  Against  the  Oovemment.  —  Suits  against  the  government  in  the 
Court  of  Claims  are  not  suits  at  common  law  within  the  true  meaning  of  this 
amendment.  The  government  cannot  be  sued  except  with  its  own  consent  It 
can  declare  in  what  court  it  may  be  sued  and  prescribe  the  forms  of  pleading  and 
the  rules  of  practice  to  be  observed  in  such  suit,  and  it  may  restrict  the  juris- 
diction of  the  court  to  the  consideration  of  only  certain  classes  of  claims 
against  the  United  States;  and  an  Act  of  Congress  referring  to  the  trial  of  a 
cause  in  which  the  government  may  plead  against  the  claimant  in  the  Court 
of  Claims  any  set-off,  counterclaim,  claim  for  damages,  or  other  demand,  and 
providing  that  the  court  shall  hear  and  determine  such  claim  and  demand, 
both  for  and  against  the  government  and  the  claimant,  is  not  repugnant  to  this 
amendment. 

McElrath  v,  U.  S.,  (1880)  102  U.  S.  440,  aftirming  (1876)  12  Ct.  CI.  312.  See  supra, 
Oovemment  Bound  hy  the  Provision,  p.  337. 

6.  Claim   Against  Municipal  Corporation.  —  A  territorial  statute  creating  a 

special  tribunal  for  hearing  and  deciding  upon  claims  against  a  municipal 

corporation,  which  have  no  legal  obligation,  and  which  therefore  could  not  be 

enforced  in  a  court,  but  which  the  legislature  thinks  have  sufficient  equity  and 

are  based  upon  a  sufficiently  strong  moral  obligation  to  make  it  proper  for  it 
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to  provide  for  their  investigation  and  for  the  payment  of  such  as  are  decided 
to  be  proper,  by  taxation  upon  property  situated  in  the  city,  does  not  violate 
this  amendment  for  failing  to  make  provision  for  a  trial  by  jury  iu  ascertaining 
the  facts,  as  the  proceeding  is  not  in  the  nature  of  a  suit  at  common  law. 

Guthrie  Nat.  Bank  r.  Guthrie,  (1899)   173  U.  S.  534. 

7.  Proceedings  in  Bern  for  Forfeiture.  —  In  a  proceeding  in  rem  for  the 
forfeiture  of  property  alleged  to  have  been  manufactured  and  sold  in  violation 
of  the  internal-revenue  law,  the  claimants  are  entitled  to  the  inten-ention  of  a 
jury.  In  declaring  that  the  proceeding  should  be  in  the  nature  of  a  proceeding 
in  rem.  Congress  did  not  intend  to  confer  admiralty  jurisdiction  in  the  sense 
of  requiring  that  the  cases  should  be  tried  as  cases  of  strict  admiralty  juris- 
diction, but  intended  to  provide  for  a  summary  and  effective  mode  of  enforcing 
the  Acts  of  Congress.  The  thing  —  the  property  subject  to  forfeiture  —  is 
to  be  seized  and  held  in  possession  subject  to  the  action  of  the  court. 

U.  S.  V.  One  Hundred  and  Thirty  Barrels  except   by   a    verdict  of   a   jury,   under   dtie 

Whisky,  (1865)    1  Bond  (U.  S.)  587,  27  Fed.  process  of  law,  in  a  proceeding  in  which  he 

Cas.  No.  15,938.  is   in   some  manner  a  party,  having  oppor- 

•W1.M    •        i.«        •             •       J    ■-  li.  tunity  to  be  heard,  and  having  a  day  in  court. 

While  m  actions  ,n  tern  in  admiralty  prop-  con.lemnations  and  forfeitui^s  are^unkno«-n 

erty  in  the  nature  of  ships  may  be  divested  .     t,             ^.      „,  ^^     ^,  j^^^  g    ^^          ^ 

from  an  owner  without  the  verdict  of  a  jury,  ^  ^                       proceedings  against  the 

yet  in  any  proceeding  at  common  law.  even  „  "ertv    and  after  the  verdict  of  a  jury, 

proceedings  in  rem    a  citizen  of  the  Ln.ted  ^  ^ j  ^^  p        j,    ^jggg,  ^g  j,,^  ^     ^^/ 

States   cannot  be   divested   of   his    property  »  \         /                     v 

8.  Seiznres  on  Land  nnder  the  Bevenne  Laws.  —  In  cases  of  seizure  made  on 
land  under  the  revenue  laws,  the  District  Court  proceeds  as  a  court  of  common 
law  according  to  the  course  of  exchequer  on  informations  in  rem,  and  the 
trial  of  issues  of  fact  is  to  be  by  jury. 

The  Sarah,  (1823)  8  Wheat.  (U.  S.)  391. 

9.  Information  for  Enforcement  of  Penalty.  —  In  an  action  on  an  information 
against  a  vessel  and  her  master  for  the  enforcement  of  a  penalty  for  an  alleged 
violation  of  the  revenue  laws,  tlic  master  is  entitled  to  a  trial  by  jury,  where 
the  suit  against  the  master  is  not  made  by  statute  cognizable  in  admiralty,  nor 
is  there  any  provision  that  the  ])enalty  may  be  recovered  against  the  master 
summarily  by  libel,  as  there  is  against  the  vessel. 

U.  S.  V,  The  Steamship  The  Queen,  (1870)  4  Bon.  (U.  S.)  237,  27  Fed.  Cas.  No.  16,107, 
affirmed  (1873)    11  Blatchf.  (U.  S.)  41C,  27  Fed.  Cas.  No.  16,108. 

10.  Condemnation  Proceedings.  —  In  a  proceeding  to  condemn  certain  lands 
to  the  use  of  the  United  States,  this  amendment  does  not  entitle  the  defendant 
as  a  matter  of  riaht  to  a  trial  bv  jurv. 

U.  S.  V.  Engerman,  (1891)  46  Fed.  Rep.  176. 

11.  For  PoBiession  of  Eeal  Estate.  —  An  action  for  the  recovery  of  real  estate 
to  obtain  its  possession  and  enjoyment  is  one  in  which  both  parties  have  a 
constitutional  right  to  call  for  a  ju^^^ 

Whitehead  i-.  Shattuck,  (1891)   138  U.  S.  151. 
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12.  Ascertaining  Value  of  Land  and  Improvements  in  Ejectment.  —  Ascertain- 
ing the  value  of  land  and  improvements,  after  a  judgment  in  favor  of  the 
plaintiff  in  an  ejectment  suit,  is  not  a  matter  which  was  solely  cognizable  at 
common  law,  and  a  statutory  procedure  which  dispenses  with  a  jury  and  con- 
forms very  nearly  to  the  established  chancery  practice  may  be  allowed. 

Leigh  ton  r.  Young,  (C.  C.  A.  1892)  52  Fed.  Rep.  442. 

13.  Action  in  Tort  Against  a  Beceiver.  —  A  railroad  corporation  issued  a 
large  number  of  bonds,  and  executed  a  mortgage  on  its  road,  franchise, 
and  property,  to  secure  their  payment;  and,  having  failed  to  pay  the  interest 
as  it  accrued,  a  bill  was  filed  to  foreclose  the  security.  On  complainant's 
application  a  receiver  was  appointed  to  preserve  and  operate  the  property 
pendente  lite.  One  of  his  trains  ran  over  and  killed  a  person,  and  the 
administrator  filed  a  petition,  setting  forth  his  cause  of  action,  and  demanded 
a  trial  thereof  by  a  jury.  It  was  held  that  the  court  had  jurisdiction  in  equity 
over  all  proceedings  connected  with  the  receivership,  and  that  a  trial  by  a 
jury  was  not  a  matter  of  right. 

Kennedy  v.  Indianapolis,  etc.,  R.  Co.,  (1880)  3  Fed.  Rep.  97. 

14.  Suit  by  Beceiver  to  Becover  Balance  Due  on  Subscription  to  Stock.  —  A 

suit  by  a  receiver  to  recover  a  balance  due  on  a  subscription  to  capital  stock, 
which  is  a  dependent  and  auxiliaiy  bill  to  proceedings  to  wind  up  the  com- 
pany as  an  insolvent  corporation,  can  bo  maintained  in  a  court  of  equity, 
and  in  such  suit  the  defendant  cannot  invoke  the  constitutional  right  of  trial 
by  jury.  Jurisdiction  of  the  creditor  a  suit  and  the  receivership  draws  to  such 
jurisdiction  all  litigation  neco^^saiy  to  completely  wind  up  the  insolvent  cor- 
l)oration  and  distribute  its  effects  legally;  and  the  constitutional  provision  for 
trial  by  jury  does  not  in  any  manner  restrict  or  affect  the  jurisdiction  of  the 
chancery  court  as  it  existed  at  the  time  of  the  adoption  of  the  Constitution. 

Ross-Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron  Co.,  (1896)  72  Fed. 
Rep.  960. 

15.  Claim  Against  a  Decedent's  Estate.  —  A  claim  against  a  decedent's  estate, 
setting  up  an  individual  one-half  interest  in  a  mining  claim,  upon  an  alleged 
partnership  with  the  deceased,  was  held  not  to  be  a  common-law  action  within 
the  meaning  of  this  amendment. 

Esterly  v.  Rua,  {C.  C.  A.  1003)   122  Fed.  Rep.  613. 

16.  Suspension  of  Pilot  for  Negligence.  —  A  statutory  proceeding  for  the 
suspension  of  a  pilot  on  the  ground  of  negligence  is  not  a  suit  at  common  law 
within  the  meaning  of  tliis  amondniont. 

Low  V.  Pilotage  Com'rs,  (1830)   R.  M.  Charlt.   (Oa.)  302. 

17.  Eetnm  of  Fngitive  Slave.  —  A  proceeding  under  the  statute  authorizing 
the  reclamation  of  fugitives  from  labor,  enacted  under  the  second  section  of 
Article  IT.  of  the.  Constitution,  is  not  strictly  a  proceeding  at  common  law. 
The  common  \avr  is  opposed  to  the  principle  of  slavery.     The  proceeding  i» 
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under  eonstitutional  and  statutory  provisions,  under  the  forms  specially  pro- 
vided, and  not  according  to  the  course  of  the  common  law. 

Miller  v.  McQuerry,   (1853)   6  McLean   (U.  S.)   469,  17  Fed.  Cas.  No.  9,583.      See  also 
Matter  of  Martin,  2  Paine  (U.  S.)  348,  16  Fed.  Cas.  No.  9,154. 

V.  Magistrate's  Jttbisdictiok  Oyer  $20,  with  Bight  of  Appeal.  —  It  is 

not  "  trial  by  jury,''  but  "  the  right  of  a  trial  by  jury,"  which  the  amendment 
declares  "  shall  be  preserved."  This  constitutional  right  is  not  infringed  by  a 
statute  which  sets  the  pecuniary  limit  of  the  jurisdiction  of  justices  of  the 
peace  in  actions  at  law  higher  than  it  was  when  the  particular  constitution  was 
adopted,  allows  a  trial  by  jury  for  the  first  time  upon  appeal  from  the  judg- 
ment of  the  justice  of  the  peace,  and  requires  of  -the  appellant  a  bond  with 
surety  to  prosecute  the  apjieal  and  to  pay  the  judgment  of  the  appellate  court 

Capital  Traction  Co.  v.  Hof,  (1899)  174  U.  S.  23,  afftrming  U.  S.  v,  O'Neal,  (1897)  10  App. 
Cas.  (D.  C.)  205. 

VI  Bight  of  Trial  bt  Jury  —  1.  Trial  by  Jury  Before  a  Justice  of  the  Feaoa 

—  A  trial  by  a  jury  of  twelve  men  before  a  justice  of  the  peace,  having  been 
unknown  in  England  or  America  before  the  Declaration  of  Independence,  can 
hardly  have  been  within  the  contemplation  of  Congress  in  proposing,  or  of  the 
people  in  ratifying,  the  Seventh  Amendment  to  the  Constitution  of  the  United 
States. 

Capital  Traction  Co.  v.  Hof,  (1899)   174  U.  Seventh  Amendment  to  the  Constitution;  and 

S.    18,   holding   that   a   trial   by   a   jury   of  therefore  the  trial  of  facts  by  a  jury  before 

twelve,  as  permitted  by  Congress  to  be  had  the   justice   of   the   peace   does   not   prevent 

before  a  justice  of  the  peace  in  the  District  those  facts  from  being  re-examined  by  a  jury 

of  Columbia,  is  not,  and  the  trial  by  jury  in  in  the  appellate  court.      Affirming  U.  S.  t*. 

the  appellate  court  is,  a  trial  by  jury,  within  O'Neal,  (1897)   10  App.  Cas.  (D.  C.)  205. 
the  meaning  of  the  common  law,  and  of  the 

2.  Finding  of  Issues  of  Fact  by  the  Court.  —  Without  a  waiver  of  the  right 
of  trial  by  jury,  by  consent  of  parties,  the  court  errs  if  it  substitutes  itself  for 
the  jury,  and,  passing  upon  the  effect  of  the  evidence,  finds  the  facts  involved 
in  the  issue  and  renders  judgment  thereon. 

Baylis  u.  Travellers'  Ins.  Co.,  (1885)   113  U.  S.  320. 

3.  Directing  a  Verdict.  —  The  law  makes  it  the  duty  of  the  jury  to  return  a 
verdict  according  to  the  evidence  in.  the  particular  case  before  them.  But  if 
there  are  no  facts  in  evidence  bearing  upon  the  issue  to  be  determined,  it  is 
the  duty  of  the  court,  especially  when  so  requested,  to  instruct  them  as  to  the 
law  arising  out  of  that  state  of  case.  So,  if  there  be  some  evidence  bearing 
upon  a  particular  issue  in  a  cause,  but  it  is  so  meagre  as  not,  in  law,  to 
justify  a  verdict  in  favor  of  the  party  producing  it,  the  court  is  in  the  line 
of  duty  when  it  so  declares  to  the  jury. 

Sparf  V.  U.  S.,  (1895)   156  U.  S.  99. 

Granting  a  Honsnit  for  Want  of  Snffloient  Evidenoa  is  not  an  infringement  of  the 
constitutional  right  of  trial  by  jury. 

Coughran  v.  Bigelow,  (1896)  164  U.  S.  308.       plnintifT,  must  be  set  aside,  the  court  may 

When  the  trial  judge  is  satisfied  upon  the  Jp^'^^^S.^^'^^xi"^  *S/°f  for  the  defendant, 
evidence  that  the  plaintiff  is  not  entitled  to  T['"*^,^l^f:  ^^o-/-  Standard  Steel,  etc.,  Co., 
recover,  and  that  a  verdict,  if  rendered  for  the       ^^^''^'   ^^'   ^-  ^'  '''*• 
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If,  after  the  plaintiff's  case  has  been  closed, 
the  court  directs  a  verdict  for  the  defendant 
on  the  ground  that  the  evidence,  with  all 
the  inferences  which  the  jury  could  justifia- 
bly draw  from  it,  is  insufficient  to  support 


a  verdict  for  the  plaintiff,  so  that  such  a 
verdict,  if  returned,  must  be  set  aside,  it 
would  follow  a  principle  sanctioned  by  re- 
peated decisions  of  this  court.  Baylis  v. 
Travellers'  Ins.  Co.,  (18«o)   113  U.  S.  320. 


4.  Comments  by  the  Court  on  the  Evidence.  —  While  a  question  of  fact  should 
not  be  taken  from  the  jury  by  the  court,  it  is  the  right  and  duty  of  the  court 
to  give  its  aid  to  the  jury  in  explaining  the  evidence,  in  collating  its  various 
parts,  in  drawing  their  attention  to  the  most  material  facts  in  proof  and  their 
application  to  and  bearing  upon  the  important  points  of  the  case,  in  ascertain- 
ing, between  contradictory  testimony,  which  is  best  entitled  to  belief ;  with  such 
comments  as  will  clearly  explain  to  them  the  views  taken  by  the  court  of  the 
case.  All  that  is  necessary  is,  that  the  jury  should  distinctly  and  explicitly 
imderstand  that  such  observations  are  to  be  received  by  tliem,  merely  for  the 
purpose  of  assisting  them  in  their  deliberations,  of  recalling  their  recollection 
to  the  facts  testified,  and  of  turning  their  attention  to  the  true  points  of  inquiry ; 
but  that  the  decision  to  be  made  upon  the  evidence  belongs  altogether  to  them, 
and  that  no  direction  or  authoritative  instruction  is  intended  to  be  given 
concerning  them. 

U.  S.  17.  Fourteen  Packages  of  Pins,  (1832)  Gilp.  (U.  S.)  235,  25  Fed.  Cas.  No.  15,151. 

6.  Adoption  of  State  Bemediet — Ou  In  General.  —  Where  the  laws  of  a 
particular  state  gave  a  remedy  in  equity,  as,  for  instance,  a  bill  by  a  party  in 
or  out  of  possession,  to  quiet  title  to  lands,  such  remedy  would  be  enforced  in 
the  federal  courts,  if  it  did  not  infringe  upon  the  constitutional  rights  of  the 
parties  to  a  trial  by  jury. 


Greeley  t?.  Lowe,  (1894)  155  U.  S.  75. 

The  main  purpose  of  section  723,  R.  S., 
was  to  emphasize  the  necessity  of  pre- 
serving to  litigants  in  courts  of  the  United 
States  the  right  to  trial  by  jury  secured  by 
the  Seventh  Amendment  in  suits  at  com- 
mon law,  and,  where  a  state  statute  grants 
to  litigants  in  its  courts  an  equitable  remedy 
which  does  not  impinge  on  their  right  to  a 
trial  by  jury  at  common  law,  courts  of  the 
United  States,  sitting  in  the  state  as  courts 
of  equity,  may  grant  the  same  statutory  re- 
lief as  that  afforded  in  the  state  tribunals. 
In  such  cases,  where  the  right  of  jury  trial 
is  not  interfered  with,  the  equitable  remedy 


afforded  by  the  statute  of  the  state  is  usually 
so  much  more  complete  than  the  old  remedies 
that  the  language  of  section  723  interposes 
no  obstacle  to  equitable  jurisdiction  in  the 
federal  courts.  Grether  v,  Wright,  (C.  C. 
A.   1896)    76  Fed.  Rep.  749. 

A  state  law  cannot  control  the  rights  of 
parties  in  the  federal  courts  and  take  away 
privileges  secured  by  the  Constitution  and 
laws  of  the  United  States;  and  a  United 
States  court  cannot  order  a  reference  against 
the  consent  of  either  party.  U.  S.  v.  Rath- 
bone,  (1828)  2  Paine  (U.  S.)  578,  27  Fed. 
Cas.  No.  16,121. 


6.  Blending  of  Legal  and  Equitable  Remedies.  —  The  right  given  by 

this  provision  cannot  be  dispensed  with  except  by  the  consent  of  the  parties 

entitled  to  it,  nor  can  it  be  impaired  by  any  blending  with  a  claim,  properly 

cognizable  at  law,  of  a  demand  for  equitable  relief  in  aid  of  the  legal  action  or 

during  its  pendency.    Such  aid  in  the  federal  courts  must  be  sought  in  separate 

proceedings  to  the  end  that  the  right  to  a  trial  by  a  jury  may  be  preserved  intact 

The  general  proposition  as  to  the  enforcement  in  the  federal  courts  of  new 

equitable  rights  created  by  the  states  is  subject  to  the  qualification  that  such 

enforcement  does  not  impair  any  right  conferred,  or  conflict  with  any  inhibition 

imposed,  by  the  Constitution  or  laws  of  the  United  States.    Neither  such  right 
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nor  such  inhibition  can  be  in  any  way  impaired,  however  fully  the  new  equitable 
right  may  be  enjoyed  or  enforced  in  the  states  by  whose  legislation  it  is  created. 

Scott  v.  Neely,  (1891)  140  U.  S.  109. 

c.  CoMPULsoKY  References.  —  Though  the  law  of  the  state  in  which  a 
federal  court  is  sitting  may  provide  that  a  court  may,  on  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of  the  issues  of 
fact  by  a  referee,  where  the  trial  will  require  the  examination  of  a  long  account 
on  either  side,  such  a  practice  cannot  be  followed  in  the  federal  court  under 
section  914,  R.  S.,  as  it  would  result  in  the  deprivation  of  the  right  of  trial  by 
jury  without  consent. 

Howe  Mach.  Co.  v.  Edwards,  (1878)  16  Blatchf.  (U.  S.)  402,  12  Fed.  Cas.  No.  6,784. 
See  also  U.  S.  v.  Rathbone,   (1828)   2  Paine  (U.  S.)   578,  27  Fed.  Cas.  No.  16,121. 

The  Appointment  of  an  Auditor  in  an  action  of  book  debt,  according  to  the  usual 
mode  in  such  action  in  the  state  courts,  to  which  the  defendant  objects,  cannot 
be  made  by  a  federal  court,  as  a  trial  by  jury  is  expressly  required  in  actions 
at  law  except  where  the  parties,  by  written  stipulation,  waive  a  trial  by  jury. 


Sulzer  V,  Watson,  (1889)  39  Fed.  Rop.  414. 

But  see  Fenno  v.  Primrose,  (C.  C.  A.  1903) 
119  Fed.  Rep.  801,  wherein  the  court  said: 
"  Where  a  case  within  the  jurisdiction  of  the 
court  is  presented,  and  the  parties  are  en- 
titled under  the  Constitution  to  a  jury  trial, 
and  where  the  accounts  are  so  numerous  and 
confused  that  it  would  be  impossible  for  a  jury 
to  comprehend  and  intelligently  decide  it,  by 
reason  of  the  complexity  and  diversity  of  the 
issues  and  items  unless  they  are  simplified 
by  a  preliminary  investigation,  and  where 
for  that  reason  it  would  be  impossible  for  the 
court  to  administer  justice  between  the  par- 
ties unless  such  preliminary  investigation 
and  simplification  are  had  by  way  of  pre- 
paring the   case   for   the  ultimate   tribunal, 


it  cannot  be  possible  that  the  power  of  the 
federal  court  to  do  justice  nangs  solely 
upon  the  question  whether  there  is  a  practice 
in  the  state  court  that  the  fees  or  compensa- 
tion of  such  preliminary  investigation  may  be 
taxable  as  costs.  Under  such  conditions,  and 
in  the  absence  of  a  federal  statute,  we  have 
no  doubt  of  the  power  of  the  Circuit  Court 
to  direct  a  preliminary  investigation  in  a 
proper  case,  and  to  designate  a  suitable  per- 
son as  an  officer  of  the  court  to  call  tne  par- 
ties before  him,  as  a  tentative  tribunal,  to 
simplify  the  items  and  the  issues  in  order 
that  the  case  may  be  intelligently  presented 
to  a  jury."  See  also  Eaken  r.  U.  S.,  (1822) 
8  Fed.  Cas.  No.  4,235.  See  tn/ra,  MatterB  of 
Account  Referred  to  Auditor. 


6.  Matters  of  Account  Beferred  to  Auditor.  —  A  rule  of  the  Supreme  Court  of 
the  District  of  Columbia  providing  that  "  in  actions  at  law  brought  or  here- 
after to  be  brought,  grounded  upon  an  account,  or  in  which  it  may  be  neces- 
sary to  examine  and  determine  upon  accounts  between  the  parties,  the  courts 
in  its  discretion,  at  any  stage  of  the  cause,  may  order  the  accounts  and  dealings 
between  the  parties  to  be  audited  and  stated  by  the  auditor  of  the  court,  or  by 
a  special  auditor  or  auditors  to  be  appointed  by  the  court;  and  when  such 
order  shall  be  made  in  any  case,  the  course  of  proceeding  before  such  auditor 
or  auditors  sliall  bo  the  same  therein,*  and  such  auditor  or  auditors  shall  have 
the  same  powers  and  duties  in  the  premises  as  in  similar  cases  referred  to  the 
auditor  in  chancery  by  the  court  sitting  in  equity,"  is  valid.  The  constitutional 
guaranty  does  not  mean  that  in  all  cases  at  common  law  there  shall  be  a  trial 
by  jury;  but  that  all  issues  of  fact  arising  in  such  cases  shall  be  tried  by  a 
jury. 

Simmons  v.  Morrison,  (1898)  13  App.  Cas.  (D.  C.)  164.  See  aupra,  as  to  the  appoint- 
ment of  an  auditor,  under  Compulsory  References, 
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7.  Unanimity  in  Finding  a  Verdict.  —  A  territorial  statute  providing  that  "  in 
all  civil  cases  a  verdict  may  be  rendered  on  the  concurrence  therein  of  nine  or 
more  members  of  the  jury,"  is  invalid.  Whether  this  amendment  operates  by 
its  own  force  to  invalidate  this  statute  may  be  a  matter  of  dispute,  but  if  the 
amendment  does  not  operate  in  and  of  itself  to  invalidate  this  territorial  statute, 
it  is  invalidated  by  the  Act  of  Congress  establishing  a  territory  which  provides 
"  that  the  Constitution  and  laws  of  the  United  States  are  hereby  extended  over 
and  declared  to  be  in  force  in  said  territory." 

American  Pub.  Co.  r.  Fisher,    (1897)    166  As  the  right  of  trial  by  jury  in  certain 

U.  S.  466.  See  also  Springville  r.  Thomas,  suits  at  common  law  is  preserved  by  this 
(1897)  166  U.  S.  707;  Kleinschmidt  v.  Dun-  amendment,  such  a  trial  implies  that  there 
phy,  (1869)  1  Mont.  126.  shall  be  a  unanimous  verdict  of  twelve  jurors 

in  all  federal  courts  where  a  jury  trial  is 
held.    Maxwell  t?.  Dow,  (1900)  176  U.  S.  586. 

8.  Bequiring  Payment  of  Jury  Fee  in  Advance.  —  A  territorial  statute  provid- 
ing  that  "  if  at  any  time  before  the  calling  of  the  cause  for  trial,  and  before  any 
venire  shall  have  issued,  either  party  shall  demand  a  trial  by  a  jury  of  twelve 
men,  a  jury  of  twelve  men  shall  be  summoned  and  impaneled,  but  the  party 
demanding  the  same  shall  be  required  to  advance  and  pay  into  said  court  the 
sum  of  $20  at  the  time  of  making  such  demand,  and  the  money  so  paid  shall 
be  paid  by  the  said  probate  judge  to  the  treasurer  of  the  proper  county  as 
aforesaid,"  is  valid.  The  constitutional  provision  cannot  be  fairly  interpreted 
to  inhibit  reasonable  regulations  by  the  legislative  power  to  meet  the  expense 
necessary  to  the  support  of  tlic  jurv  system. 

Venine  t?.  Archibald,  (1877)  3  Colo.  165. 

9.  Assessment  of  Damages  upon  Defaolt.  —  When  a  defendant  has  suffered  a 
default  and  has  thereby  admitted  a  cause  of  action,  he  has  not  a  constitutional 
right  to  have  the  question  of  fact  in  regard  to  damages  determined  by  a  jury. 
The  assessment  of  damages  upon  a  default,  either  in  actions  of  tort  or  of 
contract,  stood  at  common  law  upon  a  different  footing  from  the  trial  of  issues 
of  fact.  The  assessment  of  damages  by  a  jurj''  is  matter  of  practice  and  not  of 
right-,  and  should  be  made  according  to  the  uniform  practice  of  the  state  court. 

Raymond  v.  Danbury,  etc.,  R.  Co.,  (1877)  14  Blatehf.  (U.  S.)  133,  20  Fed.  Cas.  No.  11,593. 

10.  Judgment  in  Absence  of  Affidavit  of  Defense.  —  A  rule  of  the  Supreme 
Court  of  the  District  of  Columbia  providing  for  a  judgment  by  default  in  an 
action  ex  contractu  on  failure  of  a  defendant  to  show  by  affidavit  a  good  defense 
does  not  deprive  the  defendant  of  the  right  of  trial  by  jury.  It  prescribes  the 
means  of  making  an  issue.  The  issue  made  as  prescribed,  the  right  of  trial 
by  jury  accrues.  The  pur|:)ose  of  the  rule  is  to  preserve  the  court  from  frivolous 
defenses  and  to  defeat  attempts  to  use  formal  pleading  as  means  to  delay  the 
recovery  of  just  demands. 

Fidelity,  etc.,  Co.  i;.  U.  S.,   (1902)    187  U.  jury  at  common  law  was  the  mode  provided 

S.  320.     See  also  Cropley  r.  Vo»eler,   (1893)  for  the  determination  of  issues  of  facts  in 

2  App.  Cas.    (D.  C.)    33,  in  which  case  the  suits  at  common  law  -when  those  issues  had 

court  said:      "The   evident  meaning  of  the  been  evolved  from  the  pleadinpfs.     A  suit  at 

Constitution  is  that  trial  by  jury,  as  it  ex-  common  law  might  well  result,  and  frequently 

isted  at  the  common  law  at  the  time  of  its  does  result,  in  an  issup  of  lav/,  through  the 

adoption,  should  be  preserved;   and  trial  by  instrumentality  of  a  demurrer,  r.nd  assuredly 
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it  will  not  be  claimed  that  in  such  cases 
there  is  any  right  to  trial  by  jury.  And  it 
may  possibly  be  that  there  are  even  yet  other 
issues  which  have  their  own  peculiar  modes 
of  trial,  and  are  not  proper  for  the  inter- 


vention of  a  jury.  Until  an  issue  of  facts 
is  evolved  in  a  isuit,  there  is  nothing  to  be 
tried  by  a  jury,  and  consequently  there  can 
be  no  right  to  trial  by  jury." 


11.  Failure  to  Produce  Papers  as  a  Confession  of  AUeg^ations.  —  The  fifth  sec- 
tion of  the  Act  of  June  22,  1874,  providing  for  the  production  of  books,  papers, 
etc.,  "  in  all  suits  and  proceedings  other  than  criminal,  arising  under  any  of 
the  revenue  laws  of  the  United  States,"  does  not  deny  the  right  of  trial  by 
jury  in  providing  that  on  failure  or  refusal  to  produce  such  books  or  papers 
the  allegations  stated  in  the  motion  shall  be  taken  as  confessed,  unless  the 
failure  or  refusal  to  produce  the  same  shall  be  explained  to  the  satisfaction  of 
the  court.  Parties  must  first  submit  to  and  comply  with  all  reasonable  rules  and 
orders  of  the  court  entered  against  them  in  making  up  the  issues  and  preparing 
the  case  for  final  trial,  and  when  the  issues  are  made  and  the  case  is  ready  for 
trial,  they  then  have  the  constitutional  right  to  demand  a  jury. 

U.  S.  V.  Distillery  No.  Twenty-Eight,  (1875)  6  Biss.  (U.  S.)  483,  25  Fed.  Cas.  No.  14,966. 

12.  ftuestions  of  Fact  as  to  Negligence.  —  This  amendment  guarantees  the 
right  to  have  all  questions  of  fact  as  to  negligence  passed  upon  by  a  jury,  and 
the  right  involves  not  only  the  existence  of  the  facts  themselves,  but  the 
inferences  as  to  the  exercise  of  due  care  to  be  drawn  from  the  facts  when 
established. 

Robostelli  t?.  New  York,  etc.,  R.  Co.,  (1888)  33  Fed.  Rep.  796. 

13.  Specific  Answers  to  Special  Interrogatories.  —  It  is  within  the  power  of  the 
legislature  of  a  territory  to  provide  that  on  a  trial  of  a  common-law  action  the 
court  may,  in  addition  to  the  general  verdict,  require  specific  answers  to  special 
interrogatories,  and,  when  a  conflict  is  found  between  the  two,  render  such  a 
judgment  as  the  answers  to  the  special  questions  compel. 


Walker  v.  New  Mexico,  etc.,  R.  Co.,  (1897) 
165  U.  S.  698,  wherein  the  court  said  that 
this  amendment  "  does  not  attempt  to  regu- 
late matters  of  pleading  or  practice,  or  to  de- 
termine in  what  way  issues  shall  be  framed 
by  which  questions  of  fact  are  to  be  submitted 
to  a  jury.  Its  aim  is  not  to  preserve  mere 
matters  of  form  and  procedure,  but  substance 
of  right.  This  requires  that  questions  of 
fact  in  common-law  actions  shall  be  settled 
by  a  jury,  and  that  the  court  shall  not  as- 


sume directly  or  indirectly  to  take  from  the 
jury  or  to  itself  such  prerogative.  So  long 
as  this  substance  of  right  is  preserved  the 
procedure  by  which  this  result  shall  be 
reached  is  wholly  within  the  discretion  of  the 
legislature,  and  the  courts  may  not  set  aside 
any  legislitive  provision  in  this  respect  be- 
cause the  form  of  action  —  the  mere  manner 
in  which  questions  are  submitted  —  is  dif- 
ferent from  that  which  obtained  at  the  com- 
mon law.    Affirmed  (1893)   7  N.  Mex.  287. 


14.  Question  of  Constrnction  of  a  Patent.  —  When  a  question  of  the  construc- 
tion of  a  patent  is  involved  in  the  opinion  of  experts,  that  is  not  to  be  left  to 
a  jury. 

Ely  V.  Monson,  etc.,  Mfg.  Co.,  (1860)  4  Fish.  Pat.  Cas.  64,  8  Fed.  Cas.  No,  4,431. 

16.  Finality  of  Decisions  of  Customs  Appraisers.  —  A  statute  making  the 
decision  of  customs  appraisers  final  is  not  unconstitutional  as  depriving  im- 
porters of  a  right  to  have  the  question  of  t^.o  diitinl.ln  value  of  goods  passed 

upon  by  a  jury.    The  government  has  a  riglit  to  presr^ribo  the  conditions  attend- 
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ing  the  importation  of  goods  upon  which  it  will  permit  the  collector  to  be  sued, 
and  the  provision  as  to  the  finality  of  the  appraisement  is  virtually  a  rule  of 
evidence  to  be  observed  in  the  trial  of  a  suit  brought  against  the  collector. 

AufTmordt  t).  Hedden,  (1890)   137  U.  S.  329. 

16.  Prohibiting  Suits  to  Bestrain  Assesiment  of  Taxes.  —  Section  19  of  the 
Act  of  July  13,  1866,  as  amended  in  1867,  providing  "  that  no  suit  to  restrain 
the  assessment  or  collection  of  a  tax  shall  be  maintained  in  any  court,"  was 
held  not  unconstitutional  as  refusing  trial  by  jury,  as  the  statute  gave  a 
speedy  and  inexpensive  appeal  to  the  commissioner  of  internal  revenue,  who 
was  directed  to  refund  all  moneys  paid  upon  illegal  assessments,  and  if 
dissatisfied  with  his  decision  the  party  might  sue  in  the  courts  which,  up  to  that 
of  last  resort,  were  open. 

Pullan  r.  Kinsinger,  (1870)  2  Abb.  (U.  S.)  94,  20  Fed.  Cas.  No.  11,463. 

17.  Arrest  and  Bail.  —  The  arrest  of  a  party  under  the  provisions  of  the 
Oklahoma  Code  of  Civil  Procedure  was  held  not  to  be  a  violation  of  this 
amendment. 


Light  17.  Canadian  County  Bank,  (1S94)  2 
Okla.  552,  in  which  case  the  court  said  that 
this  provision  in  the  Constitution  is  "  made 
in  such  terms  as  to  justify  the  view  that  it 
was  intended  to  apply  solely  to  the  ascer- 
tainment of  the  amount  or  value  in  contro- 
versy, and  for  which  judgment  should  be  en- 
tered up,  and  not  to  the  method  of  enforcing 


the  judgment  of  the  court,  and  to  the  means 
w^ithin  the  power  of  the  court  to  compel  com- 
pliance with  its  orders.  Such  methods  of 
procedure  for  enforcing  compliance  with  the 
orders  of  the  court  are  within  the  power  of 
the  legislature  of  the  various  states,  and  the 
proceeding  for  arrest  and  bail  herein  referred 
to  is  among  these  means." 


18.  Wager  of  Law. —  The  wager  of  law,  if  it  ever  had  a  legal  existence  in 
the  United  States,  was  completely  abolished  by  this  amendment. 

Childress  v.  Emory.  (1823)  8  Wheat.  (U.  S.)  642. 

19.  Waiver  of  Bight  —  a.  In  General.  —  Parties  have  a  right  to  enter  into 
a  stipulation  waiving  a  jury  and  submit  the  case  to  the  court  upon  an  agreed 
statement  of  facts,  even  without  any  legislative  provision  for  waiving  a  jury  by 
a  written  stipulation. 


Henderson's  Distilled  Spirits,  (1871)  14 
Wall.  (U.  S.)  53.  See  also  Rogers  v.  U.  S., 
(1891)  141  U.  S.  554;  Campbell  y.  Boyreau, 
(1858)  21  How.  (U.  S.)  223;  Parsons  t?. 
Armor,  (1830)  3  Pet.  (U.  S.)  425. 

The  right  of  trial  by  jury  secured  by  the 
Constitution  of  the  United  States  is  for  th» 
benefit  of  the  parties  Htiealinjj:  in  the  courts 
of  justice,  and  is  a  priviloeo  they  may  dis- 
pense with  if  thev  choose^,  l^^.  S.  r.  Rnthbone, 
(1828)  2  Paine  fU.  R.)  578.  27  Fed.  Cas.  No. 
16,121. 

The  bringing  of  the  suit  and  pressing  it  to 
a  hearing  on   the   equity   side  of   a   court. 


against  the  protest  of  a  defendant,  should  be 
regarded  as  a  waiver  of  any  right  to  try  the 
case  by  a  jury,  and  all  the  advantages,  if 
any  there  be,  that  it  might  have  otherwise 
enjoyed  in  a  court  of  law.  Southern  Devel- 
opment Co.  V.  Silva,  (1881)  89  Fed.  Rep.  419. 

By  sections  648  and  649,  R.  S.,  Congress 
has  provided  for  the  trial  of  issues  of  fact 
in  civil  cases  by  the  court  without  the  in- 
tervention of  a  jury,  only  when  the  parties 
waive  their  right  to  a  jur»-  by  a  stipulation 
in  writing.  Baylis  r.  Travellers'  Ins.  Co., 
(1885)  113  U.  S.  316.  See  also  Louisiana  17. 
U.  S.,  (1887)  22  Ct.  CI.  88. 


6.  Presumption  Against  Waiver.  —  The  trial  by  jury  is  a  fundamental 

guaranty  of  the  ri^htvS  and  liberties  of  the  people ;  consequently  every  reasonable 

presumption  should  be  indulged  against  its  waiver. 
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Hodges  V.  Easton,  (1882)  106  U.  S.  412, 
wherein  the  court  said :  "  It  was  the  province 
of  the  jury  to  pass  upon  the  issues  of  fact, 
and  the  right  of  the  defendants  to  have  this 
done  was  secured  by  the  Constitution  of  the 
United  States.  They  might  have  waived  that 
right,  but  it  could  not  be  taken  away  by  the 
court.  Upon  the  trial,  if  all  the  facts  essen- 
tial to  a  recovery  were  undisputed,  or  if  they 
so  conclusively  established  the  cause  of  action 
as  to  have  authorized  the  withdrawal  of  the 
case    altogether    from    the   jury,    by   a   per- 


emptory instruction  to  find  for  plaintiffs,  it 
would  still  have  been  necessary  that  the  jury 
make  its  verdict,  albeit  in  conformity  with 
the  order  of  the  court.  The  court  could  not, 
consistently  with  the  constitutional  right  of 
trial  by  jury,  submit  a  part  of  the  facts  to 
the  jury,  and,  itself,  determine  the  remainder 
without  a  waiver  by  the  defendants  of  a  ver- 
dict by  the  jury."  See  also  U.  S.  v.  Rath- 
bone,  (1828)  2  Paine  (U.  S.)  578,  27  Fed. 
Gas.  No.  16,121. 


vn.  Facts  Se-exaxiited  Onlt  Acooediitg  to  Svles  of  Coxxoir  Law  — 

1.  In  General.  —  This  is  a  prohibition  to  the  courts  of  the  United  States  to  re- 
examine any  facts  tried  by  a  jury  in  any  other  manner.  The  only  modes  known 
to  the  common  law  to  re-examine  such  facts  are  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried,  or  to  which  the  record  was  properly 
returnable ;  or  the  award  of  a  venire  facias  de  novo,  by  an  appellate  court,  for 
sdme  error  of  law  which  intervened  in  the  proceedings. 

Parsons  v,  Bedford,  (1830)  3  Pet.  (U.  S.) 
447. 

"In  all  trials  the  jury  are  the  exclusive 
judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony,  and  must  be 
left  to  the  free  exercise  of  their  functions. 
iBtna  L.  Ins.  Co.  v.  Ward,  ( 1891 )  140  U.  S. 
76,  88.  According  to  the  rules  of  the  common 
law,  when  a  verdict  has  been  returned  it  may 
be  set  aside  by  the  trial  judge,  notwithstand- 
ing the  sufficiency  of  the  evidence  of  the  suc- 
cessful party  in  point  of  law,  if,  in  his  judg- 
ment, the  verdict  was  against  the  manifest 
weight  of  the  evidence,  or  was,  in  other  re- 
spects, manifestly  improper  or  excessive. 
Metropolitan  R.  Co.  v,  Moore,  (1887)  121  U. 
8.  558,  569.  And  it  is  not  only  his  right  to 
do  this,  but  his  duty  also.  Woods  r.  Richmond, 
etc.,  R.  Co.,  (1893)  1  App.  Cas.  (D.  C.)  165, 
169.  In  the  case  of  Metropolitan  R.  Co.  v. 
Moore,  supra,  the  Supreme  Court  of  the  United 
States  recognized  the  right  of  the  general 
term  of  the  Supreme  Court  of  the  District  of 
Columbia  to  consider  the  weight  of  the  evi- 
dence on  appeal  from  the  special  term  from 
an  order  overruling  a  motion  for  new  trial; 
but  that  right  was  based  on  the  peculiar 
organization  of  that  court,  through  which, 
though  sitting  in  special  and  general  terms, 
it  is  still  but  one  court.  Hence,  it  was  said:. 
'The  appeal  from  the  special  to  the  general 
term  is  not  an  appeal  from  one  court  to  an- 
other, but  is  simply  a  step  in  the  progress 
of  the  cause  during  its  pendencv  in  the  same 
court.'      (1887)    121    U.    S.   573.     Whatever 


doubt  might  possibly  have  been  raised  by  the 
remark  in  that  case  that  the  practice  of  the 
state  courts  in  reviewing  verdicts  is  '  per- 
haps forbidden '  to  the  courts  of  the  United 
States  by  the  Seventh  Amendment,  has  cer- 
tainly been  removed  by  the  unmistakable  lan- 
guage of  later  cases.  Wilson  v.  Everett, 
(1891)  139  U.  S.  616,  621;  iEtna  L.  Ins.  Co. 
V.  Ward,  (1891)  140  U.  S.  76,  91.  In  this 
last  case  the  court  said :  '  It  may  be  that  if 
we  were  to  usurp  the  functions  of  the  jury 
and  determine  the  weight  to  be  given  to  the 
evidence,  we  might  arrive  at  a  different  con- 
clusion. But  that  is  not  our  province  on  a 
writ  of  error.  In  such  a  case  we  are  con- 
fined to  the  consideration  of  exceptions,  taken 
at  the  trial  to  the  admission  or  rejection  of 
evidence,  and  to  the  charge  of  the  court  and 
its  refusal  to  charge.  We  have  no  concern 
with  questions  of  fact,  or  the  weight  to  be 
given  to  the  evidence  which  was  properly  ad- 
mitted.*"  Barbour  v.  Moore,  (1897)  10  App. 
Cas.  (D.  C.)  50. 

Not  re-examined  in  another  jurisdiction. — 
When  in  a  state  court  the  amount  of  damages 
recoverable  had  been  settled  in  favor  of  the 
plaintiff  and  against  the  defendants,  by  the 
verdict  of  a  jury,  in  a  trial  on  which  no 
exceptions  had  been  saved,  and  a  new  trial, 
application  for  which  had  been  made  by  mo- 
tion to  the  court,  had  been  denied,  the  de- 
fendant's liability  could  not  be  re-examined 
in  a  bankruptcy  court.  Rosenthal  r.  Nove, 
(1900)   175  Mass.  564. 


Hot  as  Modifisd  by  State   Statute.  —  "A  comparison  of  the   language  of  the 

Seventh  Amendment,  as  finally  made  part  of  the  Constitution  of  the  United 

States,  with  the  Declaration  of  Rights  of  1774,  with  the  Ordinance  of  1787, 

with  the  essays  of  Mr.  Hamilton  in  1788,  and  with  the  amendments  introduced 

by  Mr.  Madison  in  Congress  in  1789,  strongly  tends  to  the  conclusion  that  the 

Seventh   Amendment,   in   declaring  that  *  no  fact  tried  by   a   jurv^  shall  be 

otherwise  re-examined,  in  any  court  of  the  United  States,  than  according  to 

848  Volume  IX. 


Amondment  YIL 


CONSTITUTION, 


Bight  of  Trial  by  Jvj. 


the  rules  of  the  oommon  law/  had  in  view  the  rules  of  the  common  law  of 
England,  and  not  the  rules  of  that  law  as  modified  by  local  statute  or  usage 
in  any  of  the  states." 

otherwise  than  according  to  the  rules  of  the 
common  law  of  England;  that  by  the  rules  of 
that  law,  no  other  mode  of  re-examination  is 
allowed  than  upon  a  new  trial,  either  granted 
by  the  court  in  which  the  first  trial  was  had 
or  to  which  the  record  was  returnable,  or 
ordered  by  an  appellate  court  for  error  in 
law;  and  therefore  that,  unless  a  new  trial 
has  been  granted  in  one  of  those  two  ways, 
facts  once  tried  by  a  jury  cannot  be  tried 
anew,  by  a  jury  or  otherwise,  in  any  court  of 
the  United  States."  Affirming  U.  S.  v. 
O'Neal,  (1897)  10  App.  Gas.  (D.  G.)  205. 


Capital  Traction  Co.  v,  Hof,  (1899)  174  U. 
S.  7,  wherein  the  court  said:  "Ijt  must  be 
taKen  as  established,  by  virtue  of  the  Seventh 
Amendment  of  the  Constitution,  that  either 
party  to  an  action  at  law  (as  distinguished 
from  suits  in  equity  or  in  admiralty)  in  a 
court  of  the  United  States,  where  the  value 
in  controversy  exceeds  twenty  dollars,  has  the 
right  to  a  trial  by  jury;  that,  when  a  trial 
by  jury  has  been  had  in  an  action  at  law,  in  a 
court  either  of  the  United  States  or  of  a  state, 
the  facts  there  tried  and  decided  cannot  be 
re-examined  in  any  court  of  the  United  States, 


3.  Control  of  Court  over  Verdict — a.  In  General.  —  This  does  not  mean  only 
and  barely  that  there  shall  be  a  verdict  of  twelve  men  under  any  conditions  that 
may  be  prescribed,  but  that  there  shall  be  a  trial  by  jury  as  understood  at  com- 
mon law.  The  control  of  the  court  over  the  verdict  after  it  is  given  is  as  much 
a  part  of  the  trial  by  jury  as  the  giving  of  the  verdict  itself,  and  the  right  to 
have  the  issues  tried  by  a  second  jury,  or  even  a  third  jury,  when  the  verdict 
of  the  first  jury  is  affected  by  some  infirmity  for  which  the  common  law  required 
the  trial  court  to  set  that  verdict  aside,  is  as  much  a  right  of  "  trial  by  jury  " 
preserved  by  the  Constitution  as  the  first  trial. 

Hughey  v.  Sullivan,  ( 1897 )  80  Fed.  Rep.  -  ages  equal  the  actual  pecuniai^  injury  to  the 
76,  holding  that  an  Ohio  statute,  providing 
that  **  a  new  trial  shall  not  be  granted  on 
account  of  the  smallness  of  damages  in  an 
action  for  an  injury  to  the  person  or  reputa- 
tion, nor  in  any  other  action  where  the  dam- 


plaintiff,"  if  a  rule  of  practice  or  form  of 
procedure  which  the  federal  courts  sitting 
within  the  state  should  follow,  under  section 
914,  Rev.  Stat.  U.  S.,  is  inconsistent  with 
this  clause. 


6.  Weight  and  SuFFiciEas^CY  of  Evidence  fob  the  Juey.  —  The  weight 
and  balancing  of  evidence  are  for  the  jury,  and  their  conclusion  upon  it  in 
respect  to  its  preponderance,  when  fairly  reached,  is  not  re-examinable.  When 
a  case  is  such  that  it  must  be  submitted  to  the  jury,  conclusiveness  of  the  verdict 
must  follow. 

Calderon  v.  O'Donohue,  (1891)  47  Fed.  Rep.  See  Ives  v.  Grand  Trunk  R.  Co.,  (1887)  36 
39,  affirmed  New  York,  etc.,  Steamship  Co.  t?.  Fed.  Rep.  177,  as  to  hearing  a  motion  for  a 
Anderson,  (C.  C.  A.  1892)  50  Fed,  Rep.  462.       new  trial  before  a  "full  bench." 

ETidtnoe  Evenly  Balanoed.  —  When,  in  an  action  against  a  street  railway  com- 
pany, a  verdict  has  been  returned  for  the  defendant,  the  verdict  cannot  be 
set  aside  when  there  was  evidence  each  way  on  the  question  submitted,  and  it 
was  somewhat  evenly  balanced. 

Stewart  v.  Sixth  Ave.  R.  Co.,  (1891)  45  Fed.  Rep.  21. 

If  a  Vtrdiot  Is  8o  Against  the  Great  Prepondenuiee  of  evidence  as  to  show  that  the 

jury  did  not  consider  and  act  upon  the  evidence,  but  were  moved  by  passion 

or  prejudice  or  some  other  motive,  to  set  it  aside  would  be  according  to  the 

rules  of  the  common  law.    But  to  set  it  aside  because  another  jury  might  find 

the  other  way  would  not  be  in  accordance  with  such  rules. 
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Kollej  V.  Ptnntylvania  R.  Co.,  (1888)  38 
Ftd.  Rep.  857. 

Ify  a  verdict  having  been  taken  for  the 
plaintiff  by  direction  of  the  court,  subject  to 
its  opinion  whether  the  evidence  was  suffi- 
cient to  sustain  it,  the  court  had  subsequently 
granted  a  motion  on  behalf  of  the  defendant 
for  a  new  trial,  and  set  aside  the  verdict 
on  the  ground  of  insufficiency  of  the  evidence, 


it  would  havt  followed  a  common  principle 
in  respect  to  which  error  could  not  have 
been  alleged,  or  it  might  with  propriety  have 
reserved  the  question  what  judgment  should 
be  rendered,  and  in  favor  of  what  party,  upon 
an  agreed  statement  of  facts,  and  afterwards 
rendered  judgment  upon  its  conclusions  of 
law.  Baylis  v.  Travellers*  Ins.  Co.,  (1885) 
113  U.  S.  320. 


c.  Decision  on  Motion  for  New  Trial  Dependent  on  Remission  of 
Paet  of  Veedict.  —  To  make  the  decision  of  a  motion  for  a  new  trial  depend- 
ent upon  a  remission  of  part  of  the  verdict  is  not  in  effect  a  re-examination  by 
the  court,  in  a  mode  not  known  at  the  common  law,  of  facts  tried  by  the  jury, 
and  therefore  is  not  a  violation  of  the  Seventh  Amendment  of  the  Constitution. 
In  considering  whether  a  new  trial  should  be  granted  upon  the  ground  that 
the  damages  allowed  by  the  jury  are  palpably  or  outrageously  excessive,  the 
court  necessarily  determines  in  its  own  mind  whether  a  verdict  for  a  given 
amount  would  be  liable  to  the.  objection  that  it  was  excessive.  The  authority 
of  the  court  to  determine  whether  the  damages  are  excessive  implies  authority 
to  determine  when  they  are  not  of  that  character.  To  indicate,  before  passing 
upon  the  motion  for  a  new.  trial,  its  opinion  that  the  damages  are  excessive,  and 
to  require  a  plaintiff  to  submit  to  a  new  trial,  unless,  by  remitting  a  part  of  the 
verdict,  he  remove  that  objection,  certainly  does  not  deprive  the  defendant  of 
any  right,  or  give  him  any  cause  for  complaint.  Notwithstanding  such 
remission,  it  is  still  open  to  him  to  show,  in  the  court  which  tried  the  case, 
that  the  plaintiff  was  not  entitled  to  a  verdict  in  any  sum,  and  to  insist,  either 
in  that  court  or  in  the  appellate  court,  that  such  errors  of  law  were  committed 
as  entitled  him  to  have  a  new  trial  of  the  whole  case. 

Arkansas  Valley  Land,  etc.,  Co.  t?.  Mann,  (1899)  130  U.  S.  72. 

d.  As  TO  Causes  Transferred  on  Abolishing  Courts.  —  When  courts  are 
abolished  and  cases  transferred  to  other  courts,  the  new  courts  are  merely 
substitutes  for  the  old,  and,  as  regards  their  jurisdiction  and  capacity  to  dispose 
of  cases  remitted  to  them,  are  the  same  courts,  and  power  to  re-examine  facts 
tried  by  a  jury  goes  with  the  cases. 

U.  S.  17.  Haynes,  (1887)  29  Fed.  Rep.  696. 

3.  Courts  of  Appeal  Without  Jurisdiotion  to  Be-examine  Facts.  —  A  United 
States  Court  of  Appeals  has  no  jurisdiction  to  re-examine  facts  tried  .by  a  jury. 

Whilst  in  most,  if  not  aU,  of  the  states  of 

the  Union  the  appellate  courts  have  the  right 
to  review  the  facts  as  well  as  the  law  in  all 
appeals,  as  if  they  were  proceedings  in  equity, 


Parsons  t?.  Bedford,  (1830)  3  Pet.  (U.  S.) 
433,  as  to  an  appeal  to  the  Supreme  Court 
from  a  Circuit  Court.  See  also  U.  S.  r. 
Haynes,  (1887)  29  Fed.  Rep.  691,  as  to  an 
appeal  to  a  Circuit  Court  from  a  District 
Court. 


that  power  has  been  expressly  denied  to  the 
courts  of  the  United  States  by  this  amend- 
ment. Barbour  t;.  Moore,  (1897)  10  App. 
Cas.   (D.  C.)   50. 


4.  On  BemoYals  from  State  Courts  —  a..  After  Trials  in  State  Courts  — 
(1)  In  General  —  So  much  of  the  Act  of  Congress  of  March  3,  1863,  section  5, 
entitled  "  An   Act  relating  to  habeas  corpus  and  regulating  proceedings  in 
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certain  cases,"  as  provided  for  the  removal  of  a  judgment  in  a  state  court, 
and  in  v^hich  the  cause  was  tried  by  a  jury,  to  the  Circuit  Court  of  the  United 
States  for  a  retrial  on  the  facts  and  law,  was  held  not  to  be  in  pursuance  of 
the  Constitution  and  void. 


Justices  V.  Murray,  (1869)  9  WaH.  (U.  S.) 
277.  See  also  MaxweU  v.  Dow,  (1900)  176 
U.  S.  598;  Stevenson  r.  Williams,  (1873)  19 
Wall.  (U.  S.)  676;  McKee  r.  Rains,  (1869) 
10  Wall.  (U.  S.)  26;  Brodhead  v.  Shoemaker, 


(1890)  44  Fed.  Rep.  525;  Murray  t?.  Patrie, 
(1866)  5  Blatchf.  (U.  S.)  343,  17  Fed.  Cas. 
No.  9,967;  Patrie  t?.  Murray,  (1864)  43  Barb. 
(N.  Y.)   323. 


(2)  When  New  Trial  Granted.  —  This  clause  has  no  application  to  a  case 

which  has  been  removed  from  a  state  court  into  a  United  States  court  after 

a  judgment  in  the  state  court  had  been  vacated,  the  verdict  set  aside,  and  a 

new  trial  granted. 

Home  L.  Ins.  Co.  v.  Dunn,  (1873)   19  Wall.  (U.  S.)  226.   But  see  Bryant  v.  Rich,  (1870) 
106  Mass.  193. 


b.  On  Writ  of  Error  from  United  States  Supreme  Court.  —  The  last 
clause  of  this  amendment  is  not  restricted  in  its  application  to  suits  at  common 
law  tried  before  juries  in  the  courts  of  the  United  States.  It  applies  equally 
to  a  case  tried  before  a  jury  in  a  state  court  and  brought  to  the  Supreme  Court 
of  the  United  States  by  a  vs^rit  of  error  from  the  highest  court  of  the  state. 


Chicago,  etc.,  R.  Co.  v.  Chicago,  (1897)  166 
U.  S.  242,  in  which  case  the  court  said :  "  One 
of  the  objections  made  to  the  acceptance  of 
the  Constitution  as  it  came  from  the  hands 
of  the  Convention  of  1787  was  that  it  did  not, 
in  express  words,  preserve  the  right  of  trial 
by  jury,  and  that  under  it,  facts  tried  by  a 
jury  could  be  re-examined  in  the  courts  of  the 
United  States  otherwise  than  according  to  the 
rules  of  the  common  law.  The  Seventh 
Amendment  was  intended  to  meet  these  objec- 
tions, and  to  deprive  the  courts  of  the  United 
States  of  any  such  authority." 

This  clause  applies  to  the  appellate  powers 
of  the  United  States  in  all  common-law  cases 


coming  up  from  an  inferior  federal  court,  and 
also  to  the  Circuit  Court  in  like  cases  in  the 
exercise  of  its  appellate  power,  and  also  in 
cases  of  federal  cognizance  coming  up  from 
a  state  court.  Justices  v,  Murray,  (1869)  9 
WaU.  (U.  S.)   278. 

A  federal  court,  having  no  appellate  or 
supervisory  jurisdiction  over  proceedings  in 
a  state  court,  cannot  re-examine  the  facts 
constituting  the  cause  of  action  on  which  the 
judgment  was  rendered,  or  annul,  vacate,  or 
in  any  manner  modify  the  judgment.  Dill- 
ingham V.  Hawk,  (C.  C.  A.  1894)  60  Fed.  Rep. 
497. 
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"  Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cmel  and 
nnnsnal  pnnislunents  inflicted." 

I.  Limitation  on  Powers  of  Federal  Government  Only,  352. 
II.  Applicable  to  Organized  Territories,  352. 

III.  Excessive  Bail,  353. 

IV.  Excessive  Fines,  Cruel  and  Unusual  Punishments,  353. 

1.  When  IViihin  the  Statute^  353. 

2.  Comparison  with  Undue  Leniency  in  Another  Case^  353. 

3.  Punishments  of  Torture,  353. 

4.  Ten  Years  for  Assault  with  Dangerous  Weapon,  354. 

5.  Fifty  Dollars  and   Three  Months'   Hard  Labor  for  Illegal  Sale  of 

Liquor,  354. 

6.  Shooting  as  a  Mode  of  Executing  Death  Penalty,  354. 

V.  Appellate  Jurisdiction  of  United  States  Supreme  Court,  354. 


I.  LnciTATlOK  OK  P0WEB8  OF  FEDERAL  GovEBNMENT  Oklt.  —  This  amend- 
ment is  addressed  to  the  courts  of  the  United  States  exercising  criminal  juria- 
diction,  and  is  doubtless  mandatory  to  them  and  a  limitation  upon  their  dis- 
cretion, and  does  not  apply  to  the  states. 


Exp.  Watkins,  (1833)  7  Pet.  (U.  S.)  573. 

fl 

That  this  amendment  Ib  not  a  limitation 
on  the  powers  of  the  state,  see  also  the  fol- 
lowing cases : 

United  States.  —  Ohio  v.  Dollison,  (1904) 
194  U.  S.  447;  Bolln  v.  Nebraska.  (1900)  176 
U.  S.  87,  affirming  (1897)  51  Neb.  581;  Brown 
r.  New  Jersey,  (1899)  175  U.  S.  174;  Brown 
V.  Walker,  ('l896)  161  U.  S.  606,  affirming 
(1895)  70  Fed.  Rep.  46;  Monongahela  Nav. 
Co.  r.  U.  S.,  (1893)  148  U.  S.  324;  O'Neil  v. 
Vermont,  (1892)  144  U.  S.  332;  McElvaine 
V.  Brush,  (1891)  142  U.  S.  158;  Eilenbecker 
V.  Plymouth  County,  (1890)  134  U.  S.  34; 
Spies  V.  Illinois,  (1887)  123  U.  S.  131,  166; 
Edwards  v,  Elliott,  (1874)  21  Wall.  (U.  S.) 
552,  557;  Fox  v,  Ohio,  (1847)  5  How.  (U. 
S.)  410,  434;  Barron  r.  Baltimore,  (1833)  7 
Pet.  (U.  S.)  243,  247;  Livingston  v.  Moore, 
(1833)  7  Pet.  (U.  S.)  551;  U.  S.  v.  Rhodes, 
(1866)  1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No. 
16,151;  U.  S.  V.  HaH,  (1871)  3  Chicago  Leg. 
N.  260,  26  Fed.  Cas.  No.  15,282. 

Connecticut.  —  Colt  v.  H^ves,  (1837)  12 
Conn.  251 ;  State  v.  Phelps,  Super.  Ct.,  Hart- 
ford County,  Sept.  T.  1816. 


/mnoifi.  —  Keith  v.  Henkleman,  (1898)  173 
111.  143. 

Maryland.  — Footev.St&te,  (1882)  50  Md. 
264. 

Massachusetts.  —  Com.  v.  Hitchmgs,  (1855) 
5  Gray   (IMass.)   485. 

New  Yorfc.  —  Barker  v.  People,  (1824)  3 
Cow.  (^.  Y.)  686;  Murphy  r.  People,  (1824) 
2  Cow.  (N.  Y.)  815;  Jackson  v.  W'ood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  (N.  Y.)  85,  100. 

Pninsi/lvama.  —  James  r.  Com.,  (1825)  12 
S.  v^  R.  (Pa.)  220,  in  which  case  it  was  held 
that  the  ducking-stool  was  not  the  punish- 
ment of  a  common  scold  in  Pennsylvania. 

Rhode  Island.  —  State  v.  Paul,  (1858)  6 
R.  I.  185,  196;  State  v.  Keeran,  (1858)  5  R. 
I.  497;  In  re  Fitzpatrick,  (1888)   16  R.  I.  60. 

Vermont.  —  State  v.  Hodgson,  (1893)  66 
Vt.  156. 

Vinfinia.  —  Southern  Express  Co.  v. 
Com.."  (1805)  92  Va.  67. 

Effect     of    Fourteenth    Amendment.  —  In 

O'Noil  V.  Vermont,  (1892)  144  U.  S.  323, 
Justice  Field,  in  a  dissenting  opinion,  holds 
that  the  Fourteenth  Amendment  has  made 
this  amendment  applicable  to  the  states. 


n.  Applicable  to  Osgakizeb  TEEHiTOErES.  —  Organized  territories  are 
invested  with  legislative  i)owor  which  extends  to  all  rightful  subjects  of  legis- 
lation not  inconsistent  with  the  Constitution  and  laws  of  the  United  States. 
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By  virtue  of  that  power,  the  legislative  branch  of  a  territory  may  define 
offenses,  and  prescribe  punishment  of  the  offenses,  subject  to  the  provision  that 
cruel  and  unusual  punishments  shall  not  be  inflicted. 

Wilkerson  t?.  Utah,  (1878)  99  U.  S.  133. 

m  ExOESSXYE  Bail.  —  To  require  larger  bail  than  the  prisoner  could  give 
would  be  to  require  excessive  bail,  and  to  deny  bail  in  a  case  clearly  bailable 
by  law. 

U.  S.  t7.  Lawrence,  (1835)  4  Cranch  (C.  C.)  to  be  guided  by  the  compound  consideration 

518,   26   Fed.   Cas.   No.    15,577,   wherein   the  of  the  ability  of  the  prisoner  to  give  bail, 

court  said  that  the  discretion  of  the  magis-  and  the  atrocity  of  the  offense.     See  also  U. 

trate   in  taking  bail   in  a  criminal   case   is  S.  v.  Brawner,  (1881)   7  Fea.  Rep.  89. 


IV.  Excessive  Fines,  Cbuel  and  UNirsirAi  Pukishments — 1.  When  Within 
the  Statute. 


The  sentence  and  punishment  imposed  upon 
a  defendant  for  any  violation  of  the  pro- 
visions of  the  statute,  which  is  within  the 
punishment  provided  for  by  the  statute,  can- 
not be  regarded  as  excessive,  cruel,  or  unusual. 
Jackson  r.  U.  S.,  (C.  C.  A.  1900)  102  Fed. 
Rep.  487. 

The  provision  has  its  origin  in  an  Act  of 
Parliament  in  1688,  entitled,  "  An  Act  de- 
claring the  rights  and  liberties  of  the  subject, 
and  settling  the  succession  of  the  crown;" 
which  Act  set  forth  numerous  grievances,  and 
among  them,  that  "  excessive  bail  hath  been 
required  of  persons  committed  in  criminal 
cases  to  elude  the  benefit  of  the  laws  made  for 


the  liberty  of  the  subjects;  and  excessive  fines 
have  been  imposed,  and  illegal  and  cruel  pun- 
ishments inflicted."  And  it  is  therein  de- 
clared that  excessive  bail  ought  not  to  be  re- 
quired nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted.  Statute 
1  W.  and  M.,  eh.  2.  The  declaration  of  rights 
as  contained  in  this  Act  of  Parliament  re- 
lates to  the  executive  and  judicial  departmemts 
of  the  government  of  England.  The  language 
as  used  in  our  Federal  Constitution  is  a  lim- 
itation upon  the  authority  of  Congress,  and 
has  no  application  whatever  to  the  govern- 
ment of  the  states,  Martin  v.  Johnson, 
(1895)   11  Tex.  Civ.  App.  633. 


2.  Comparison  with  Undue  Leniency  in  Another  Case.  —  Undue  leniency  in 
one  case  does  not  transform  a  reasonable  punishment  in  another  ease  to  a 
cruel  one. 

Howard  v.  Fleming,  (1903)  191  U.  S.  136. 

3.  Punishments  of  Torture. —  Difficulty  would  attend  the  effort  to  determine 
the  exactness  and  the  extent  of  the  constitutional  provision  which  provides  that 
cruel  and  unusual  punishments  shall  not  be  inflicted,  but  it  is  safe  to  affirm 
that  punishments  of  torture,  such  as  those  formerly  inflicted  for  atrocious 
crimes  and  for  high  treason,  and  all  others  in  the  same  line  of  unnecessary 
cruelty,  have  been  forbidden  by  this  amendment. 


Wilkerson  t?.  Utah,  (1878)   99  U.  S.  135. 

Whipping.  —  A  New  Mexico  territorial 
statute  providing  that  "every  person  who 
shall  be  convicted  of  stealing  a  horse,  mare, 
colt,  or  filly,  horse  mule  or  mare  mule,  ass  or 
jennet,  bullock,  cow,  or  calf,  sheep,  goat,  or 
hog,  shall  be  punished  by  not  less  than  thirty 
lashes,  well  laid  on  his  bare  back,  nor  more 
than  sixty,  at  the  discretion  of  the  court  try- 
ing such  cause,  and  shall  be  confined  in  the 
county  jail  until  the  costs  of  the  prosecution 
are  paid  and  the  sentence  fully  complied 
with,"  was  held  not  to  be  unconstitutional  as 
inflicting  cruel  and  unusual  punishment.  Gar- 
cia r.  Territory,  (1869)   1  N,  Mex,  415. 
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"There  may  be  exceptional  cases,  in  rela- 
tion to  the  whipping  post,  pillory,  or  other  ex- 
treme, isolated,  and  exceptional  cases,  where 
the  courts  have  interfered,  and  held  the  sen- 
tence to  be  in  violation  of  the  provisions  of 
the  Constitution.  ♦  ♦  ♦  The  extent  of  the 
punishment,  upon  conviction,  ought  to  be 
such  as  is  warranted  by  law,  and  such  as  ap- 
pears to  be  best  calculated  to  answer  the  ends 
of  precaution  necessnry  to  deter  others  from 
the  commission  of  like  offenses,  in  addition  to 
the  punishment  of  the  individu^il  offonder." 
Jackson  v.  U.  S.,  (C.  C.  A.  1900)  102  Fed. 
Rep.  488. 
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4.  Ten  Teaxs  for  Assault  with  Dangerous  Weapon.  —  The  punishment  of  ten 
years  in  prison,  for  the  crime  of  an  assault  with  a  dangerous  weapon,  was 
held  not  to  be  out  of  all  proportion  to  the  oflfense. 

Jackson  v,  U.  S.,  (C.  C.  A.  1900)  102  Fed.  Rep.  488. 

5.  Fifty  Dollars  and  Three  Months'  Hard  Labor  for  Illegal  Sale  of  Liquor.  — 

This  clause  does  not  apply  to  state  but  to  national  legislation.  "  But  if  this 
were  otherwise  the  deffense  could  not  avail  the  plaintiff  in  error.  The  oflfense 
charged  was  the  keeping  and  maintaining,  without  license,  a  tenement  for  the 
illegal  sale  and  illegal  keeping  of  intoxicating  liquors.  The  plea  does  not  set 
out  the  statute  imposing  fines  and  penalties  for  the  oflfense.  But  it  appears 
from  the  record  that  the  fine  and  punishment  in  the  case  before  us  was  fifty 
dollars  and  imprisonment  at  hard  labor  in  the  house  of  correction  for  three 
months.  We  perceive  nothing  excessive,  or  cruel,  or  unusual  in  this.  The 
object  of  the  law  was  to  protect  the  oommimity  against  the  manifold  evils  of 
intemperance." 

Pervear  v.  Massachusetts,  (1866)  6  WaU  (U.  8.)  475. 

6.  Shooting  as  a  Mode  of  Executing  Death  Penalty.  —  The  punishment  of 
shooting  as  a  mode  of  executing  a  death  penalty  for  the  crime  of  murder  in 
the  first  degree  is  not  a  cruel  and  unusual  punishment  within  the  meaning  of 
this  amendment.  A  territorial  statute  authorizing  a  court  to  inflict  such  a 
punishment  is  not  invalid. 

Wilkersoh  v.  UUh,  (1878)  99  U.  S.  134. 

T.  Appellate  Jtolisdictiok  of  Uitited   States  Svpbeiie  Cohht.  —  The 

Supreme  Court  has  no  appellate  jurisdiction  to  revise  sentences  of  inferior 
courts  in  criminal  cases,  and  cannot,  even  if  the  excess  of  the  fine  were  apparent 
on  the  record,  reverse  the  sentence. 

Ex  p.  Watkina,  (1833)  7  Pet.  (U.  S.)  673.    See  also  American  Constr.  Co.  v.  Jacksonville, 
etc.,  R.  Co.,  (1893)  148  U.  S.  378. 
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AMENDMENT  IX. 

**  The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people." 


To  th0  sutas  this  amendment  does  not  extend. 


Livingston  v.  Moore,  (1833,)  7  Pet.  (U.  S.) 
551. 

That  this  amendment,  with  the  other  first 
ten  amendments,  is  not  a  limitation  on  the 
-powers  of  the  states,  see  also  the  following 
cases : 

United  States.  —  Ohio  v.  Dollison,  (1904) 
194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  176 
U.  S.  87,  affirming  (1897)  51  Neb.  581;  Brown 
r.  New  Jersey,  (1899)  175  U.  S.  174;  Brown 
V.  Walker,  (1896)  161  U.  S.  606,  affu^ing 
(1896)  70  Fed.  Rep.  46;  Monogahela  Nav. 
Co.  r.  U.  S.,  (1893)  148  U.  S.  324;  McElvaine 
r.  Brush,  (1891)  142  U.  S.  168;  Eilenbecker 
r.  Plymouth  County,  (1890)  134  U.  S.  34; 
Spies  r.  Illinois,  (1887)  123  U.  S.  131,  166; 
Edwards  v.  Elliott,  (1874)  21  Wall.  (U.  S.) 


552.  557;  Fox  v.  Ohio,  (1847)  5  How.  (U. 
S.)  410;  U.  S.  V.  Rhodes,  (1866)  1  Abb.  (U. 
S.)  28,  27  Fed.  Cas.  No.  16,161;  U.  S.  v. 
Hall,  (1871)  3  Chicago  Leg.  N.  260,  26  Fed. 
Cas.  No.  15,282. 

Connecticut.  —  Colt  v.  Eves,  (1837)  12 
Conn.  251 ;  State  v.  Phelps,  Super.  Ct.,  Hart- 
ford County,  Sept.  T.  1816. 

Illinois.  — Keith  v.  Henkleman,  (1898)  173 
111.  143. 

New  York.  —  Murphy  t;.  People,   (1824)   2 
Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  (N.  Y.)  85,  100, 

Rhode  Island.  —  State  v.  Paul,  (1858)  5 
R.  I.  185,  196;  State  v.  Keeran,  (1858)  5  R. 
I.  497;  In  re  Fitzpatrick,  (1888)   16  R.  I.  60. 
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AMENDMENT  X. 


"  The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to  the  people." 

I.  General  Reserved  Powers,  356. 
II.  Dependent  on  Construction  of  the  Whole  Constitution,  357. 

III.  Police  Powers,  357. 

1.  In  Generaly  357.  • 

2.  Federal  Tax  on  Manufacture  and  Sale  of  Commodities^  357. 

3.  Making  Settlement  on  Indian  Lands  Unlawful^  358. 

IV.  State  Power  of  Taxation,  358. 

1.  In  General^  358. 

2.  Tax  on  Domestic  Corporations^  359. 

3.  Concurrent  State  and  Federal  Pouter  on  the  Same  Subjects^  359. 

4.  Limited  by  Grants  of  Federal  Paivery  359. 

V.  Matters  Relating  to  State  Courts,  360. 

VI.  As  TO  Rights  of  Property,  360. 

VII.  Shores  of,  and  Soils  under,  Navigable  Waters,  360. 

VIII.  Mandamus  from  State  Court  to  Federal  Officer,  360. 

IX.  Taxation  by  Congress  of  Municipal  Revenue,  360. 

X.  Restraining  State  Corporation  from  Interfering  with  Inter- 
state Commerce,  361. 

I.  Oevsbal  Sesebyed  Powebs.  —  The  reservation  to  the  states  respectively 
only  means  the  reservation  of  the  rights  of  sovereignty  which  they  respectively 
possessed  before  the  adoption  of  the  Constitution  of  the  United  States,  and 
which  they  had  not  parted  from  by  that  instnmient.  And  any  legislation  by 
Congress  beyond  the  limits  of  the  power  delegated  would  be  trespassing  upon 
the  rights  of  the  states  or  the  people,  and  would  not  be  the  supreme  law  of  the 
land,  but  null  and  void. 

states  respectively,  or  to  the  people."  The 
governinent  of  the  United  States,  therefore, 
can  claim  no  powers  which  are  not  granted  to 
it  by  the  Constitution,  and  the  powers  actu- 
ally granted  must  be  such  as  are  expressly 
given,  or  given  by  necessary  implication.  The 
general  government,  and  the  states,  although 
both  exist  within  the  same  territorial  limits, 
are  separate  and  distinct  sovereig^nties,  acting 
separately  and  independently  of  each  other, 
within  their  respective  spheres.  Tlie  former 
in  its  appropriate  sphere  is  supreme;  but  the 
states  within  the  limits  of  their  powers  not 
granted,  or,  in  the  language  of  the  Tenth 
Amendment,  "  reserved,"  are  as  independent 
of  the  general  government  as  that  government 
within  its  sphere  is  independent  of  the  states. 
Collector  v.  Dav,  (1870)  11  Wall.  (U.  S.) 
124. 

This  cannoti  with  any  propriety,  be  read 
as  a  new  grant  to  the  states  or  the  people  of 
such  power  as  h'\d  not  been  delegated  or  pro- 


Gordon  V.  U.  S.,  (1864)    117  U.  S.  705. 

"  The  powers  the  people  have  given  to  the 
general  government  are  named  in  the  Con- 
stitution, and  all  not  there  named,  either  ex- 
pressly or  by  implication,  are  reserved  to  the 
people  and  can  he  exercised  only  by  them,  or 
upon  further  grant  from  tliem."  Per  Brewer, 
J.,  concurring  in  U.  S.  v.  Williams,  (1904) 
194  U.  S.  295. 

It  is  a  familiar  rule  of  construction  of  the 
Constitution  of  the  Union,  that  the  sovereign 
powers  vested  in  the  state  governments  by  their 
respective  constitutions  remained  unaltered 
and  unimpaired,  except  so  far  as  they  were 
granted  to  the  government  of  theUi\ited  States. 
That  the  intention  of  the  framers  of  the  Con- 
stitution in  this  respect  might  not  be  misunder- 
stood, this  rule  of  interpretation  is  expressly 
declared  in  the  tenth  article  of  the  amend- 
ments, namely :  "  The  powers  not  delegated 
to   the   United   States   are    reserved   to    the 
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Powers  Beterved  to  Statee. 


hibited  b^'  the  Constitution,  for  that  wouhl 
assume  the  existence  of  a  considerable  period 
of  time  when  these  powers  were  either  in 
abeyance  or  vested  somwhere  else,  which  is 
an  assumption  inadmissible  iis  inconsistent 
with  the  nature  of  governmental  powers.  It 
must  be  concluded  that  Article  X.  was  in- 
tended as  declaratory  of  a  pre-existing  intent 
of  the  Constitution,  and  that  would  loud  us 
to  construe  the  Constitution  precisely  as  if 
the  tenth  article  of  amendment  had  been  in- 
corporated in  it  at  its  first  adoption.  Read- 
ing, then,  the  Constitution  with  this  reserva- 
tion, it  is  necessary  that  the  terms  of  every 
grant  should  be  construed  as  the  express  lim- 
itation of  such  grant  where  that  is  reasonnblv 
possible.  State  r.  Davis,  (1879)  12  S.  Car. 
534. 

The  government  of  the  United  States  is 
one  of  delegated  and  limited  powers;  it  de- 
rives its  existence  and  authority  altogether 
from  the  Constitution,  and  neither  of  its 
branches,  executive,  legislative,  nor  judicial, 
can  exercise  any  of  the  powers  of  government 
beyond  those  specified  and  granted;  for  the 
tenth  article  of  the  amendments  to  the  Con- 


stitution, in  express  terms,  provides  that 
'*  tlie  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by 
it  to  the  states,  are  reserved  to  the  states, 
respectively,  or  to  the  people."  Ex  p.  Merry- 
man,  (1861)  Taney  (U.  S.)  246,  17  Fed.  Cas. 
No.  9,487. 

Any  legislation  of  Congress  beyond  tho  lim- 
its of  the  powers  delegated  is  an  invasion  of 
the  rights  reserved  to  the  states  or  to  the 
people,  and  is  necessarily  void.  Matter  of 
Pacific  R.  Commission,  (1887)  32  Fed.  Rep. 
254. 

The  exclusive  alienation  of  state  sover- 
eignty can  only  exist  in  three  cases:  where 
by  its  terms  it  is  so,  or  where  a  power  is 
conferred  on  the  federal  government,  and  the 
states  are  prohibited  from  exercising  a  sim- 
ilar authority,  or  where  an  authority  is 
granted  to  the  former,  to  which  the  exercise 
of  a  like  power  on  the  part  of  the  different 
states  would  be  absolutely  and  totally  con- 
tradictory and  repugnant.  Adams  v.  Storey, 
(1817)  1  Paine  (U.  S.)  79,  1  Fed.  Caa. 
No.  66. 


II  Dependent  on  Constbitction  of  the  Whole  Constitution.  —  There  is 

no  phrase  in  the  instrunient  which,  like  tlie  Articles  of  Confederation,  excludes 
incidental  or  implied  powers,  and  which  requires  that  everything  granted  shall 
be  expressly  and  minutely  described.  This  amendment,  which  was  framed  for 
the  purpose  of  quieting  the  excessive  jealousies  which  had  been  excited,  omits 
the  word  "  expressly,"  and  declares  only  that  the  powers  "  not  delegated  to  the 
United  States,  nor  prohibited  to  the  states,  are  reserved  to  the  states  or  to  the 
people ;  "  thus  leaving  the  question  whether  the  particular  power  which  may 
become  the  subject  of  contest  has  been  delegated  to  the  one  government,  or 
prohibited  to  the  other,  to  depend  on  a  fair  construction  of  the  whole  instrument. 

"  delegated."  The  omission  of  this  word  in 
^the  Tenth  Amendment  is  most  significant,  and 
shows  the  object  was  not  to  interfere  with 
or  restrict  any  of  the  powers  delegated  to  the 
I'nited  States  by  the  Constitution,  whether 
expressly  delegated  or  not.  Metropolitan 
Bank  r.^Van  Dyck,  (1863)  27  N.  Y.  416. 


M'Culloch   r.   Maryland,    (1819)    4  Wheat. 
(U.  S.)   406. 

Similar  clause  in  Article  of  Confederation. 
—  Tlie  same  reservation,  in  substance,  was 
contained  in  the  second  article  of  the  Articles 
of  Confederation,  except  that  the  word  "  ex- 
pressly "  was  there  placed  before  the  word 


III.  Police  Poweb  —  1.  In  General.  —  The  police  power  of  the  states  is 
limited  by  the  express  ])rohibitions  in  the  Federal  Constitution  upon  a  state's 
action.  For  instance,  the  state  may  regulate  fares  and  freights,  but  inasmuch 
as  tlie  regulation  of  interstate  commerce  is  vested  in  the  general  government, 
the  state's  police  power  to  regulate  freights  and  tariffs  does  not  extend  to 
interstate  commerce. 

State  r.  Kansas  City,  etc.,  R.  Co.,   (1887)  8,  p.  390;  and  Police  Powers,  vol.  8,  p.  752, 

32    Fed.    Rep.    723.      See    Smith    r.    Bivens,  and  under  other  clauses;  consult  the  Index, 

(1893)    56   Fed.   Rep.   356.     See   also  Police  under  Police  Power. 
Power  of  the  States,  Fed.  Stat.  Annot.,  vol. 

2.  Federal  Tax  on  Manufacture  and  Sale  of  Commodities.  —  An  Act  of  Con- 
gress, imposing  taxes  on  the  manufacture  and  sale  of  oleomargarine,  which 
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provides  for  the  marLiug  of  packages  used  by  retail  dealers  in  oleomargarine, 
does  not  invade  the  police  power  of  the  state  when  the  principal  object  of  the 
Act  is  the  raising  of  revenue  and  not  the  protection  to  purchasers. 

U.  S.  t7.  Dougherty,  (1900)  101  Fed.  Rep.  440.    See  also  In  re  KoUock,  ( 1897 )  165  U.  S.  532. 

3.  Making  Settlement  on  Indian  Lands  Unlawful.  —  A  state  statute  made  it 
unlawful  for  any  persons  other  than  Indians  to  settle  and  reside  upon  lauds 
belonging  to  or  occupied  by  any  tribe  of  Indians,  and  declared  void  all  contracts 
made  by  any  Indians,  whereby  any  other  than  Indians  should  be  permitted  to 
reside  on  such  lands;  and  if  any  persons  should  settle  or  reside  on  any  such 
lands  contrary  to  the  Act,  it  was  made  the  duty  of  any  judge  of  any  county 
court  where  such  lands  were  situated,  on  complaint  made  to  him,  and  due 
proof  of  such  residence  or  settlement,  to  issue  his  warrant,  directed  to  the 
sheriff,  commanding  him  to  remove  such  persons.  It  was  held  to  be  a  police 
regulation  for  the  protection  of  the  Indians  from  the  intrusion  of  the  white 
people,  and  to  preserve  the  peace.  Notwithstanding  the  peculiar  relation  which 
these  Indian  nations  hold  to  the  government  of  the  United  States,  the  state 
had  the  power  of  a  sovereign  over  their  persons  and  property,  so  far  as  it 
was  necessary  to  preserve  the  peace  of  the  commonwealth,  and  to  protect 
these  feeble  and  helpless  bands  from  imposition  and  intrusion.  The  power 
of  a  state  to  make  such  regulations  to  preserve  the  peace  of  the  community 
is  absolute,  and  has  never  been  surrendered. 

New  York  i?.  Dibble,  (1868)  21  How.  (U.  S.)  368. 

IV.  State  Poweb  of  Taxation  —  1.  In  General.  —  The  taxing  power  of  a 
state  is  one  of  its  attributes  of  sovereignty;  it  exists  independently  of  the 
Constitution  of  the  United  States,  and  underived  from  that  instrument,  and 
may  be  exercised  to  an  unlimited  extent  upon  all  property,  trades,  business, 
and  avocations  existing  or  carried  on  within  the  territorial  boundaries  of  the 
state,  except  so  far  as  it  has  been  surrendered  to  the  federal  government,  either 
expressly  or  by  necessary  implication. 


Union  Pac.  R,  Co.  v.  Peniston,  (1873)  18 
Wall.  (U.  S.)  29.  See  also  Duer  v,  SmaH, 
(1869)  4  Blatchf.  (U.  S.)  263,  7  Fed.  Cas. 
No.  4,116. 

Where  there  has  been  no  compact  with  the 
federid  government,  or  cession  of  jurisdiction 
for  the  purposes  specified  in  the  Constitution, 
this  power  reaches  all  the  property  and  busi- 
ness within  the  state,  which  are  not  properly 
denominated  the  means  of  the  general  gov- 
ernment; and,  as  laid  down  by  this  court,  it 
may  be  exercised  at  the  discretion  of  the 
state.  The  only  restraint  is  found  in  the 
responsibility  of  the  members  of  the  legisla- 
ture to  their  constituents.  If  this  power  of 
taxation  by  a  state  within  its  jurisdiction 
may  be  restricted  beyond  the  limitations 
stated,  on  the  ground  that  the  tax  may  have 
some  direct  bearing  on  foreie^n  commerce,  the 
resources  of  a  state  may  be  thereby  essentially 
impaired.  But  state  power  does  not  rest  on 
a  basis  so  undefinable.  Whatever  exists  within 
its  territorial  limits  in  the  form  of  property. 


real  or  personal,  with  the  exceptions  stated, 
is  subject  to  its  laws;  and  also  the  number- 
less enterprises  in  which  its  citizens  may  be 
engaged.  These  are  subjects  of  state  regula- 
tion and  state  taxation,  and  there  is  no  fed- 
eral power  under  the  Constitution  which,  can 
impair  this  exercise  of  state  sovereignty. 
Nathan  v.  Louisiana,  (1850)  8  How.  (U.  S.) 
82,  affirming  State  v.  Nathan,  (1845)  12  Rob. 
(La.)  332. 

**  With  the  exception  of  the  powers  surren- 
dered by  the  Constitution  of  the  United 
States,  the  people  of  tha  several  states  are 
absolutely  and  unconditionally  sovereign 
within  their  respective  territories.  It  follows 
that  they  may  impose  what  taxes  they  think 
proper  upon  persons  or  things  within  their 
dominion,  and  may  apportion  them  according 
to  their  discretion  and  judgment.  They  may, 
if  they  deem  it  advisable  to  do  so,  exempt 
certain  descriptions  of  property  from  taxa- 
tion, and  lay  the  burden  of  supporting  the 
government  elsewhere.    And  they  may  do  this 
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in  the  ordinary  forms  of  legislation  or  by 
contract,  as  may  seem  best  to  the  people  of 
the  state.  There  is  nothing  in  the  Consti- 
tution of  the  United.  States  to  forbid  it, 
nor  any  authority  given  to  this  court  to  ques- 
tion the  right  of  a  state  to  bind  itself  by  such 
contracts,  whenever  it  may  think  proper  to 
make  them."  Ohio  L.  Ins.,  etc.,  Co.  v.  Debolt, 
(1853)   16  How.  (U.  S.)  428. 

Under  the  Articles  of  Confederation  the 
government  of  the  United  States  was  limited 
in  the  exercise  of  this  power  to  requisitions 
upon  the  states,  while  the  whole  power  of 
direct  and  indirect  taxation  of  persons  and 
property,  whether  by  taxes  on  polls,  or  duties 
on  imports,  or  duties  on  internal  production, 
manufacture,  or  use,  was  acknowledged  to 
belong  exclusively  to  the  states,  without  any 
other  limitation  than  that  of  non-interference 
with  certain  treaties  made  by  Congress.  The 
Constitution,  it  is  true,  greatly  changed  this 
condition  of  things.  It  gave  the  power  to 
tax,  both  directly  and  indirectly,  to  the  na- 
tional government,  and,  subject  to  the  one 
prohibition  of  any  tax  upon  exports  and  to 
the  conditions  of  uniformity  in  respect  to  in- 
direct, and  of  proportion  in  respect  to  direct 
taxes,  the  power  was  given  without  any  ex- 
press  reservation.     On   the  other  hand,   no 


power  to  tax  exports,  or  imports  except  for 
a  single  purpose  and  to  an  insignificant  ex- 
tent, or  to  lay  any  duty  on  tonnage,  was  per- 
mitted to  the  states.  In  respect,  however,  to 
property,  business,  and  persons,  within  their 
respective  limits,  their  power  of  taxation  re- 
mained and  remains  entire.  It  is  indeed 
a  concurrent  power,  and  in  the  case  of  a 
tax  on  the  same  subject  by  both  governments, 
the  claim  of  the  United  States,  as  the  supreme 
authority,  must  be  preferred;  but  with  this 
qualification  it  is  absolute.  The  extent  to 
which  it  shall  be  exercised,  the  subjects  upon 
which  it  shall  be  exercised,  and  the  mode 
in  which  it  shall  be  exercised,  are  all  equally 
within  the  discretion  of  the  legislatures  to 
which  the  states  commit  the  exercise  of  the 
power.  That  discretion  is  restrained  only 
by  the  will  of  the  people,  expressed  in  the 
state  constitutions  or  through  elections,  and 
by  the  condition  that  it  must  not  be  so  used 
as  to  burden  or  embarrass  the  operations 
of  the  national  government.  There  is  nothing 
in  the  Constitution  which  contemplates  or 
authorizes  any  direct  abridgment  of  this 
power  by  national  legislation.  To  the  extent 
just  indicated  it  is  as  complete  in  the  states 
as  the  like  power,  within  the  limits  of  the 
Constitution,  is  complete  in  Congress.  Lane 
County  r.  Oregon,  (1868)  7  Wall.  (U.  S.)  76. 


2.  Tax  on  Domestic  Corporations. —  The  exercise  of  the  authority  which 
every  state  possesses  to  tax  its  corporations  and  all  their  property,  real  and 
personal,  and  their  franchises,  and  to  graduate  the  tax  upon  the  corporations 
according  to  their  business  or  income,  or  the  value  of  their  property,  when 
this  is  not  done  by  discriminating  against  rights  held  in  other  states,  and  the 
tax  is  not  on  imports,  exports,  or  tonnage,  or  transportation  to  other  states, 
cannot  be  regarded  as  conflicting  with  any  constitutional  power  of  Congress. 

Delaware  Railroad  Tax,  (1873)  18  WaU.  (U.  S.)  232. 

3.  Concurrent  State  and  Federal  Power  on  the  Same  Subjects.  —  Outside  of 
the  prohibitions,  express  and  implied,  contained  in  the  Federal  Constitution, 
the  power  of  the  states  to  tax  for  the  support  of  their  own  governments  is 
coextensive  with  the  subjects  within  their  unrestricted  sovereign  power,  which 
shows  conclusively  that  the  power  to  tax  may  be  exercised  at  the  same  time  and 
upon  the  same  subjects  of  private  property  by  the  United  States  and  by  the 
states  without  inconsistency  and  repugnancy.  Such  a  power  exists  in  the 
United  States  by  virtue  of  an  express  grant  for  the  purpose,  among  other  things, 
of  paying  tlie  debts  and  providinc^  for  the  common  defense  and  general  welfare ; 
and  it  exists  in  the  states  for  the  support  of  their  own  governments,  because 
they  possessed  the  power  without  restriction  before  the  Federal  Constitution 
was  adopted,  and  still  retain  it,  except  so  far  as  the  right  is  prohibited  or 
restricted  by  that  instrument 

Ward  V.  Maryland,  (1870)  12  Wall.  (U.  S.)  428.  See  also  Concurrent  Power  of  Nor 
tional  and  State  Qovemmenta^  8  Fed.  Stat.  Annot.  352. 

4.  Limited  by  Grants  of  Federal  Power.  —  The  power  of  a  state  to  tax  its  own 

citizens  or  their  property  within  its  territorj^  cannot  be  used  so  as  to  obstruct 
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the  free  course  of  the  power  given  to  Congress.  "  It  cannot  reach  and  restrain 
the  action  of  the  national  government  within  its  proper  sphere.  It  cannot 
reach  the  administration  of  justice  in  the  courts  of  the  Union,  or  the  collection  of 
the  taxes  of  the  United  States,  or  restrain  the  operation  of  any  law  which 
Congress  may  constitutionally  pass.  It  cannot  interfere  with  any  regulation 
of  commerce." 

Brown  i?.  Maryland,  (1827)  12  Wheat.  (U.  S.)  448. 

T.  Matters  Selatino  to  State  Courts.  —  The  several  state  legislatures 
retain  all  the  powers  of  legislation,  delegated  to  them  by  the  state  constitu- 
tions, which  are  not  expressly  taken  away  by  the  Constitution  of  the  United 
States.  The  establishing  courts  of  justice,  the  appointment  of  judges,  and 
the  making  regulations  for  the  administration  of  justice,  within  each  state, 
according  to  its  laws,  on  all  subjects  not  intrusted  to  the  federal  government, 
is  the  peculiar  and  exclusive  province  and  duty  of  the  state  legislatures. 

Calder  t?.  Bull,  (1798)  3  DaU.  (U.  S.)  388. 

VL  As  TO  Sights  of  Propertt.  —  The  powers  reserved  to  the  several  states 
extend  to  all  the  objects  which,  in  the  ordinary  course  of  affairs,  concern  prop- 
erty and  the  rights  of  property  of  individuals,  as  well  as  to  the  internal  order, 
improvement,  and  propperity  of  the  state. 

King  V.  American  Transp.  Co.,  (1859)   1  Flipp.  (U.  S.)  1,  14  Fed.  Cas.  No.  7,787. 

TIL  Shores  of,  and  Soils  under,  Navigable  Waters.  —  The  shores  of 

navigable  waters,  and  the  soils  under  them,  were  not  granted  by  the  Con- 
stitution of  the  United  States,  but  were  reserved  to  the  states  respectively. 

Pollard  r.  Hagan,  (1845)  3  How.  (U.  S.)  212.     See  also  Oumership  and  Orants  of  8hore9 
and  Tide-ioater  Lands,  8  Fed.  Stat,  Annot.  476. 

Till.  Mandamus  from  State  Court  to  Federal  Officer.  —  A  state  court 

cannot  issue  a  mandanuis  to  an  officer  of  the  United  States.  "  There  is  but  one 
shadow  of  a  ground  on  which  such  a  power  can  be  contended  for,  which  is,  the 
general  rights  of  legislation  Avhich  the  states  possess  over  the  soil  within  their 
res])octivc  territories.  It  is  not  now  necessaiy  to  consider  that  power,  as  to  the 
soil  reserved  to  the  United  States,  in  the  states  respectively.  The  question  in 
this  cnse  is,  as  to  tlie  power  of  the  state  courts  over  the  officers  of  the  general 
government,  employed  in  disposing  of  that  land,  under  the  laws  passed  for 
that  purpose.  And  here  it  is  obvious  that  he  is  to  be  regarded  either  as  an 
officer  of  that  government,  or  as  its  private  agent.  Tn  the  one  capacity  or  the 
other,  his  conduct  can  only  Ix^  controlled  by  the  power  that  created  him ;  since, 
whatever  doubts  have  from  time  to  time  been  suggested,  as  to  the  supremacy  of 
the  United  States,  in  its  legislative,  judicial,  or  executive  powers,  no  one  has 
ever  contested  its  supreme  right  to  dispose  of  its  own  property  in  its  own  way." 

M'Clung  V.  Silliman,  (1821)  6  Wiieat.  (U.  S.)  604. 

IX.  Taxation  bt  Congress  of  Municipal  Seyevue. —  The  right  of  the 

states  to  administer  their  own  affairs  through  their  legislative,  executive,  and 

judicial  departments,   in  their  own  manner  through  their  own  agencies,  is 
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oonoeded  by  the  uniform  decisions  of  the  Supreme  Court  of  the  United  States 
and  by  the  practice  of  the  federal  government  from  its  organization.  This 
carries  with  it  an  exemption  of  those  agencies  and  instruments  f  rpm  the  taxing 
power  of  the  federal  government. 

U.  S.  r.  Baltimore,  etc.,  R.  Co.,  (1872)   17  not  subject  to  taxation  by  Congress  upon  its 

Wall.   (U.  S.)   327,  where  the  court  further  municipal    revenue.      The    revenue    must   be 

said  that  a  municipal  corporation  is  a  portion  municipal  in  its  nature  to  entitle  it  to  the 

of  the  sovereign  power  of  the  state,  and  is  exemption. 

X.  BssTBAiHiVG  State  Cobpobatiok  fbom  Ihtebfebiitg  with  Intebstate 

ComCBBCS.  —  To  restrain  a  state  corporation  from  interfering  Avith  the  free 
course  of  trade  and  commerce  among  the  states,  in  violation  of  an  Act  of 
Congress,  is  not  hostile  to  the  reser\'cd  rights  of  the  states. 

Northern  Securities  Co.  x>.  U.  S.,  (1904)  193  U.  S.  346. 
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**  The  judicial  power  of  the  XTnited  States  shall  not  be  constmed  to  extend  to  any 
suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state." ' 

I.  Suits  by  Citizens  of  Same  State,  363. 
II.  Suits  Between  States,  363. 

III.  Suits  Against  Municipal  Corporations,  363. 

IV.  Suits  Against  Counties,  363. 
V.  Suit  in  Admiralty,  363. 

VI.  Equal  Protection  of  the  Laws,  363. 
VII.  When  a  State  Holds  Corporation  Stock,  363. 

1.  In  Genera/ y  363. 

2.  Suit  to  Establish  Lien  on  Stock  Held  by  the  State^  364. 

VIII.  Suits  on  State  Contracts,  364. 

1.  In  General y  364. 

2.  Suit  to  Compel  Enforcement  of  Statutory  Remedy y  365. 

3.  Suit  to  Restrain  Acts  Constituting  Breach  of  Contrcuts,  365. 

IX.  Suit  for  Money  in  the  State  Treasury,  365. 
X.  "Commenced  or  Prosecuted/'  365. 
XI.  State  as  a  Nominal  or  Real  Party,  365. 
XII.  Suits  Against  State  Officers,  366. 

1.  In  General y  366. 

2.  State  Governor  Sued  Officially ^  367. 

3.  To  Test  Constitutionality  of  Statute y  367. 

4.  To  Compel  Officer  to  Perform  His  Duty^  367. 

5.  To  Recover  Money  Unlaiv fully  Taken^  368. 

6.  To  Recover  Taxes  Paid  upon  Alleged  Illegal  Levy^  368. 

7.  To  Compel  Acceptance  of  Tax-receivable  Coupons ^  368. 

8.  To  Set  Aside  Tax  Sale  When  State  Was  Purchctser,  369. 

9.  To  Recover  Possession  of  Land,  369. 

10.  For  Foreclosure  of  Mortgage  on  Property  Hela  by  the  State^  369. 

11.  Injunctions  Against  State  Officers ^  370. 

a.  To  Restrain  Enforcement  of  Unconstitutional  Statute ^  370. 

b.  From  Certifying  Alleged  Illegal  Tax  Valuation,  371. 

c.  To  Restrain  Equalization  Board  from  Executing  Tax  Law,  371. 

d.  To   Restrain    Corporation    Commissioners  from   Enforcing   tin- 

lauful  Order^  371. 
{i)  In  General y  371. 
(2)  From  Enforcing  Unreasonable  RateSy  372. 

e.  To  Restrain  Impairment  of  Contract,  372. 

f  From  Preventing  Corporations  Doing  Business  in  the  State,  373. 
g.    To  Pr  Client  Infringement  of  Copy  right  y  373. 


*  This  amendment  was  proposed  by  joint  resohition  of  Congress  adopted  on  Sept.  5,  1794, 

1  Stat,  at  L.  402;  and  was  declared  in  a  messape  from  the  President  to  Congress,  dated  Jan. 
8,  1798,  to  have  been  ratified  by  the  legislatures  of  throo-foiirths  of  the  states. 

The  amendment  was  passed  in  consequence  of  the  doci^ion  of  Chisholm  r.  Georgia,  (1793) 

2  Dall.   (U.  S.)   419,  holding  that  a  state  could  be  sued  by  a  citizen  of  another  state  in 
assumpsit. 
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h.    To  Restrain  Location  of  Lands  Claimed^  373. 
/.    To  Restrain  Diversion  of  Educational  Fund^  374. 

XIII.  Waiver  of  Immunity,  374. 

1.  In  General^  374. 

2.  Right  of  State  to  Intervene^  374. 

I.  Suits  by  Citizens  of  Same  State.  —  A  suit  against  a  state  by  one  of  its 
own  citizens,  the  state  not  having  consented  to  be  sued,  is  unknown  to  and 
forbidden  by  the  law,  as  much  so  as  suite  against  a  state  by  citizens  of  another 
state  of  the  Union,  or  by  citizens  or  subjects  of  foreign  states. 

Fitts  t?.  McGhee,  (1899)  172  U.  S.  524. 

II.  Suits  Betweeh  States. —  While  this  amendment  took  from  the  Supreme 
Court  of  the  United  States  all  jurisdiction,  past,  present,  and  future,  of  all 
controversies  between  states  and  individuals,  it  left  its  exercise  over  those 
between  states  as  free  as  it  had  been  before. 

Rhode  Island  t\  Massachusetts,  (1838)   12  Pet.  (U.  S.)  731. 

Between  a  Bute  and  a  Foreign  State.  —  The  amendment  does  not  comprehend  con- 
troversies between  two  or  more  states,  or  between  a  state  and  a  foreign  state. 

Cohen  v.  Virginia,  (1821)  6  Wheat.  (U.  S.)  406. 

m.  Suits  Against  Mttnicipal  Cobpobations.  —  A  suit  against  a  municipal 
corporation  is  not  a  suit  against  "  one  of  the  United  States "  within  the 
meaning  of  this  amendment.  That  such  a  corporation  is  the  agent  of  the 
state  government  is  undoubtedly  true,  but  it  does  not  follow  therefrom  that  a 
suit  against  it  or  its  officers  in  such  a  suit. 

Camden  Interstate  R.  Co.  v.  Catlettsburg,  (1904)   129  Fed.  Rep.  422. 

IV.  Suits  Against  Couhties.  —  This  amendment  is  limited  to  those  suits 
in  which  a  state  is  a  party  on  the  record,  and  does  not  prohibit  suits  against 
counties. 

Lincoln  County  t?.  Liming,  (1890)  133  U.  S.  530. 

« 

V.  Sttit  in  Adxibalty.  —  A  mere  personal  suit  against  a  state  to  recover 
proceeds  in  its  possession  cannot  be  commenced  in  the  United  States  Supreme 
Court.  Admiralty  process  cannot  issue  when  it  is  not  a  case  where  the  prop- 
erty is  in  custody  of  a  court  of  admiralty,  or  brought  within  its  jurisdiction, 
and  ill  the  possession  of  any  private  person. 

Ex  p.  Madrazzo,  (1833)  7  Pet.   (U.  S.)   627. 

VI.  Eqttal  Pbotection  of  the  Laws.  —  This  provision  of  the  Constitution 
docs  not  involve  any  denial  to  any  person  of  the  equal  protection  of  the  law 
as  contemplated  in  the  Fourteenth  Amendment. 

Alabama  v.  Wolffe,  (1883)  18  Fed.  Rep.  839. 

VII.  When  a  State  Holds  Cobpobation  Stock  —  1.  In  General. —  In  a  suit 

against  a  corporation,  an  dbjoction  that  a  state  is  a  member  of  a  corporation 

cannot  be  sustained.     Tf  the  stnte  bo  not  necessarily  defendant,  though  its 
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interest  may  be  affected  by  the  decision,  the  courts  of  the  United  States  are 
bound  to  exercise  jurisdiction. 


Louisville,  etc.,  R.  Co.  v.  Letson,  (1844)  2 
How.  (U.  S.)  550.  See  also  U.  S.  Bank  v. 
Planters  Bank,  (1824)  9  Wheat.  (U.  S.)  904. 

When  a  state  becomes  a  stockholder  in  a 
corporation  she  lays  down  her  sovereignty  so 


far  as  respects  the  transactions  of  the  cor- 
poration, and  may  be  made  a  party  defendant 
to  a  suit  as  to  matters  relating  to  the  cor- 
porate interests.  Southern  R.  Co.  v.  North 
Carolina  R.  Co.,  (1897)  81  Fed.  Rep.  600. 


When  the  State  Beoomet  the  Sole  Proprietor  of  the  Stock  of  a  bank,  it  cannot  be  suc- 
cessfully contended  that  a  suit  against  the  bank  for  money  had  and  received, 
instituted  to  recover  the  amount  of  a  deposit,  is  one  against  a  sovereign  state. 

Kentucky  Bank  v.  Wister,  (1829)  2  Pet.  (U.  S.)  322. 

2.  Suit  to  Establish  Lien  on  Stock  Held  by  the  State.  —  The  state  of  North 
Carolina  subscribed  for  part  of  the  capital  stock  of  a  railroad  company,  a 
corporation  created  by  a  state  statute,  and  in  order  to  raise  money  to  pay  for 
this  stock  bonds  of  the  state  were  issued  under  the  authority  of  the  same 
statute.  The  stock  held  by  the  state  was  represented  in  the  meetings  of  the 
stockholders  by  a  proxy  appointed  by  the  governor  of  the  state,  by  virtue  of  the 
charter  of  the  railroad  company.  A  suit  was  brought  by  a  holder  of  some  of 
the  bonds  to  establish  a  lien  on  behalf  of  the  complainant  and  other  bond- 
holders on  the  stock  held  by  the  state  and  the  dividends  thereon,  in  which  the 
railroad  company,  the  state  proxy,  and  the  state  treasurer  were  made  defend- 
ants. It  was  held  that  the  state  was  an  indispensable  party  to  any  proceeding 
in  equity  in  which  its  property  was  sought  to  be  taken  and  subjected  to  the 
payment  of  its  obligations,  and  that  consequently  the  suit  could  not  be 
maintained. 

Christian  r.  Atlantic,  etc.,  R.  Co.,  (1890)  133  U.  S.  234. 

VnL  Suits  on  State  Cohtbacts  —  1.  In  General  —  Those  who  deal  in  bonds 
and  obligations  of  a  sovereign  state  are  aware  that  they  must  rely  altogether 
on  the  sense  of  justice  and  good  faith  of  the  state,  and  the  courts  of  the  United 
States  are  expressly  prohibited  from  exercising  such  jurisdiction. 

these,  by  virtue  of  the  Eleventh  Amendment 
to  the  Constitution,  there  being  no  remedy 
by  a  suit  against  the  state,  the  contract  is 
substantially  without  sanction,  except  that 
which  arises  out  of  the  honor  and  good  faith 
of  the  state  itself,  and  these  are  not  subject 
to  coercion.  Although  the  state  may,  at  the 
inception  of  the  contract,  have  consented  as 
one  of  its  conditions  to  subject  itself  to  suit, 
it  may  subsequently  withdraw  that  consent 
and  resume  its  original  immunity,  without 
any  violation  of  the  obligation  of  its  contract 
in  the  constitutional  sense."  In  re  Avors, 
(18S7)  123  U.  S.  504,  wherein  the  court 
further  said :  "  The  very  object  and  purpose 
of  the  Eleventh  Amendment  were  to  prevent 
the  indignity  of  subjecting  a  state  to  the 
coercive  process  of  judicial  tribunals  at  the 
instance  of  private  parties.  It  was  thoujjht 
to  be  neither  becoming  nor  convenient  that 
the  several  states  of  the  Union,  invested  with 
that  large  residuum  of  sovereignty  which  had 
not  been  delegated  to  the  United  States,  should 
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Washington  Bank  i?.  Arkansas,  (1857)  20 
How.   (U.  S.)   630. 

Distinction  between  contracts  of  state  with 
individuals  and  between  individual  parties.  — 
"The  Eleventh  Amendment  to  the  Constitu- 
tion operates  to  create  an  important  distinc- 
tion between  contracts  of  a  state  with  indi- 
viduals and  contracts  between  individual  par- 
ties. In  the  case  of  contracts  between  indi- 
viduals, the  remedies  for  their  enforcement 
or  breach,  in  existence  at  the  time  they  were 
entered  into,  are  a  part  of  the  agreement 
itself,  and  constitute  a  substantial  part  of  its 
obligation.  That  obligation,  by  virtue  of  the 
provision  of  Article  I.,  section  10,  of  the  Con- 
stitution of  the  United  States,  cannot  be  im- 
paired by  any  subsequent  state  legislation. 
Thus,  not  only  the  covenants  and  conditions 
of  the  contract  are  preserved,  but  also  the 
substance  of  the  original  remedies  for  its  en- 
forcement. It  is  different  with  contracts  be- 
tween individuals  and  a  state.    In  respect  to 
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be  summoned  ae  defendants  to  anetver  the  tration  of  their  public  affaira  should  be  sub- 
complaints  of  private  persons,  whether  citi-  ject  to  and  controlled  by  the  mandates  of 
zens  of  other  states  or  aliens,  or  that  the  judicial  tribunals  without  their  consent,  and 
course  of  their  public  policy  and  the  admin  is-  in  favor  of  individual  interests." 

2.  Snit  to  Compel  Enforcement  of  Statutory  Remedy.  —  A  suit  against  the 
executive  officers  of  a  state  in  their  official  capacity  to  compel  them  to  enforce 
the  provisions  of  a  statute  appropriating  certain  taxes  for  the  purpose  of  paying 
bonds  and  coupons  issued  under  the  statute,  when  the  state,  by  an  amendment 
to  its  constitution,  has  undertaken  to  prohibit  them  from  doing  so,  cannot  be 
maintained.  Such  a  supposed  remedy  implies  power  in  the  judiciary  to 
compel  the  state  to  abide  by  and  perform  its  contracts  for  the  payment  of 
money,  not  by  rendering  and  enforcing  a  judgment  in  the  ordinary  form  of 
judicial  procedure,  but  by  assuming  the  control  of  the  administration  of  the 
fiscal  affairs  of  the  state  to  the  extent  that  may  be  necessary  to  accomplish  the 
end  in  view. 

Louisiana  t?.  Jumel,  (1882)  107  U.  S.  722. 

3.  Suit  to  Restrain  Acts  Constituting  Breach  of  Contracts.  —  A  bill,  the  object 
of  which  is  by  injunction  indirectly  to  compel  the  specific  performance  of  a 
contract,  by  forbidding  all  those  acts  and  doings  which  constitute  breaches  of 
the  contract,  must  necessarily  be  a  suit  against  the  state.  In  such  a  case,  though 
the  state  be  not  nominally  a  party  on  the  record,  if  the  defendants  are  its 
officers  and  agents,  through  whom  alone  it  can  act  in  doing  and  refusing  to  do 
the  things  which  constitute  a  breach  of  its  contract,  the  suit  is  still,  in  substance 
though  not  in  form,  a  suit  against  the  state. 

In  re  Ayers,  (1887)  128  U.  S.  602. 

IX.  Suit  fob  Movey  nr  the  State  Tbsasubt.  —  A  suit  on  a  demand  for 
money  actually  in  the  state  treasury,  mixed  up  with  the  general  funds  of  the 
state,  the  possession  of  which  was  acquired  by  means  which  it  was  lawful  for 
the  state  to  exercise,  cannot  be  maintained  under  this  amendment 

Sundry  African  Slaves  t?.  Madrazo,  (1828)  1  Pet.  (U.  S.)  110. 

X.  "  ComCEVOED  OB  Pbosecuted."  —  A  defendant  who  removes  a  judgment 
rendered  against  him  by  a  state  court  into  the  Supreme  Court  of  the  United 
States,  for  the  purpose  of  re-examining  the  question  whether  that  judgment 
be  in  violation  of  the  Constitution  or  laws  of  the  United  States,  does  not  com- 
mence or  prosecute  a  suit  against  the  state. 

Cohen  t?.  Virginia,  (1821)  6  Wheat.  (U.  S.)  412. 

XI.  State  as  a  Nomihal  ob  Eeal  Pabty.  —  That  the  state  is  not  named  as 
a  party  defendant  is  not  conclusive  of  the  question  whether  the  state  is  a  party. 
\\Tiether  it  is  the  actual  party  in  the  sense  of  the  prohibition  of  the  Constitution 
must  be  determined  by  a  consideration  of  the  nature  of  the  case  as  presented 
on  the  whole  record. 

/n  re  Ayors.  (1887)  12.3  T.  S.  492,  whorein  »\v  iti*  recent  decisions.  *  that  the  question 
the  court  said:  "It  must  be  recyardofl  ns  :i  whether  a  suit  is  within  the  prohibition  of 
settled    doctrine    of   this    court,    established       the  Eleventh  Amendment  is  not  always  de- 
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iarmintd  by  reference  to  the  nominal  parties 
on  the  record.*  Poindexter  r.  Greenhow, 
(1884)  114  U.  S.  270,  287.  This,  it  is  true,  is 
not  in  harmony  with  what  was  said  by  Chief 
Justice  Marshall  in  Osbom  v.  U.  S.  Bank, 
(1824)  9  Wheat.  (U.  S.)  738,  857.  In  his 
opinion  in  that  case  he  said :  *  It  may,  we 
think,  be  laid  down  as  a  rule  which  admits  of 
no  exception,  that,  in  all  cases  where  juris- 
diction depends  on  the  party,  it  is  the  party 
named  in  the  record.  Consequently,  the 
Eleventh  Amendment,  which  restrains  the 
jurisdiction  granted  by  the  Constitution  over 
suits  against  states,  is,  of  necessity,  limited 
to  those  suits  in  which  a  state  is  a  party  on 
the  record.  The  amendment  has  its  full  e^ect, 
if  the  Constitution  be  construed  as  it  would 
have  been  construed  had  the  jurisdiction  of 
the  court  jiever  been  extended  to  suits  brought 
against  a  state  by  the  citizens  of  another  state 
or  by  aliens.*  And  the  point  as  involved  in 
that  case  was  stated  by  Mr.  Justice  Swayne, 
delivering  the  opinion  of  the  court  in  IHivis 
t?.  Gray,  (1872)  16  Wall.  (U.  S.)  203,  220, 
as  follows :  *  In  deciding  who  are  parties 
to  the  suit  the  court  will  not  look  beyond 
the  record.  Making  a  state  officer  a  party 
does  not  make  the  state  a  party,  although 
her  law  may  have  prompted  his  action  and 
the  state  may  stand  behind  him  as  the  real 
party  in  interest.  A  state  can  be  made  a 
party  only  by  shaping  the  bill  expressly  witli 
that  view,  as  where  individuals  or  corpora- 
tions are  intended  to  be  put  in  that  relation 
to  the  case.'  But  what  was  said  by  Chief 
Justice  Marshall  in  Osborn  v.  U.  S.  Bank, 
(1824)  9  Wheat.  (U.  S.)  738,  must  be  taken 
in  connection  with  its  immediate  context, 
wherein  he  adds  (page  858)  :  *  The  state  not 
being  a  party  on  the  record,  and  the  court 
having  jurisdiction  over  those  who  are  parties 
on  the  record,  the  true  question  is  not  one 
of  jurisdiction,  but  whether,  in  the  exercise 
of  its  jurisdiction,  the  court  ought  to  make 
a  decree  against  the  defendants ;  whether  they 
are  to  be  considered  as  having  a  real  inter- 
est, or  as  being  only  nominal  parties.'  This 
conveys  the  intimation,  that  where  the  de- 
fendants who  are  sued  as  officers  of  the  state, 
have  not  a  real,  but  merely  a  nominal  in- 
terest in  the  controversy,  the  state  appearing 
to  be  the  real  defendant,  and  therefore  an  in- 
dispensable party,  if  the  jurisdiction  docs  not 


fail  for  want  of  power  over  the  parties,  it 
does  fail,  as  to  the  nominal  defendants,  for 
want  of  a  suitable  subject-matter." 

The  question  whether  a  particular  suit  is 
one  against  the  state  within  the  meaning  of 
the  Constitution  must  depend  upon  the  same 
principles  that  determine  whether  a  partic- 
ular suit  is  one  against  the  United  States. 
Tindal  v.  Wesley,  (1897)   167  U.  S.  213. 

^  It  was  at  one  time  held  that  the  Eleventh 
Amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  *  the  judicial 
power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign  state,' 
was  applicable  only  to  cases  in  which  the 
state  was  named  in  the  record  as  a  party 
defendant.  Osborn  t'.  U.  S.  Bank,  (1824)  9 
Wheat.  (U.  S.)  738.  But  later  rulings  have 
modified  that  decision,  and  held  that  the 
amendment  applies  to  any  suit  brought  in 
name  against  an  officer  of  the  state,  when  '  the 
state,  tnough  not  named,  is  the  real  party 
against  which  relief  is  asked,  and  the  judg- 
ment will  operate.*  In  re  Ayers,  (1887)  123 
U.  S.  443.**  Minnesota  v,  Hitchcock,  (1902) 
185  U.  S.  386. 

Old  doctrine  overruled.  —  "It  may,  we 
think,  be  laid  down  as  a  rule  which  admits  of 
no  exception,  that  in  all  cases  where  jurisdic- 
tion depends  on  the  party,  it  is  the  party 
named  in  the  record.  (Consequently  the 
Eleventh  Amendment,  which  restrains  the  ju- 
risdiction granted  by  the  Constitution  over 
suits  against  states,  is,  of  necessity,  limited 
to  those  suits  in  which  a  state  is  a  party  on 
the  record."  Osbom  v.  U.  S.  Bank,  (1824)  9 
Wheat.  (U.  S.)  738.  Sec  also  Davis  v,  QtX9.jt 
(1872)  16  Wall.  (U.  S.)  20n.  But  see  Chi- 
cago, etc.,  R.  Co.  t?.  Dey,  (1888)  35  Fed.  Rep. 
869,  in  which  case  the  court  said :  "  But 
recent  cases  set  aside  that  rule,  and  estab- 
lish a  more  reasonable  one  —  that  that  amend- 
ment covers  not  only  suits  brought  against 
the  state  by  name,  but  those  against  its  offi- 
cers, agents,  and  representatives,  where  the 
state,  though  not  named  as  defendant,  is  the 
real  party  against  which  relief  is  asked,  and 
the  judgment  will  operate." 


QnestioB  Belongs  to  Merits  Bather  than  Jnrisdiotion.  —  The  question  whether  a  suit 
against  individuals  is  a  suit  against  a  state  within  the  meaning  of  this  amend- 
ment is  one  which  belongs  to  the  merits  rather  than  to  the  jurisdiction. 

Illinois  Cent.  R.  Co.  v.  Adams,  (1901)  180  U.  S.  37. 

XIL  Sttitb  Aoainbt  State  Officebs— 1.  In  General.  —  This  amendment 
covers  "  not  only  suits  brought  against  a  state  by  name,  but  those  also  against 
its  oiEcers,  agents,  and  representatives,  where  the  state,  though  not  named  as 
such,  is  nevertheless  the  only  real  party  against  which  alone  in  fact  the  relief 
is  asked,  and  against  which  the  judgment  or  decree  effectively  operates." 

In  re  Ayers,  ( 1887)  123  U.  S.  605,  in  which  against  a  state  by  name,  but  those  also  against 
case  the  court  said  that  the  rule  that  the  its  officers  where  the  state,  though  not  named, 
amendment    covers    not    only    suits    brought       is  the  only   real  party  against  which  alone 
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in  fact  th»  relief  is  asked,  does  not  impinge 
upon  the  principle  which  justifies  suits  against 
individual  defendants,  who,  under  color  of 
the  authority  of  unconstitutional  le^slation 
by  the  state,  are  guilty  of  personal  trespasses 
and  wrongs,  nor  to  forbid  suits  against  officers 
in  their  oflicial  capacity  either  to  arrest  or 
direct  their  official  action  by  injunction  or 
mandamus,  where  such  suits  are  authorized  by 
law,  and  the  act  to  be  done  or  omitted  is 
purely  ministerial,  in  the  performance  or 
omission  of  which  the  plaintiff  has  a  legal 
interest.  See  also  North  Carolina  v.  Tem- 
ple, (1890)   134  U.  S.  30. 

The  fact  that  a  suit  is  against  the  officials 
of  a  state  does  not  necessarily  show  that  tiie 
action  is  within  the  prohibition  of  the 
Eleventh  Amendment,  as  being,  in  essence,  a 
suit  against  a  state,  but  that  in  determining 
that  question  regard  must  be  had  to  the  sub- 
stance of  the  relief  souo^ht.  If  the  purpose 
of  the  action  is  to  secure  protection  to  prop- 
erty or  to  personal  or  contract  rights  against 
injurious  attacks  thereon  by  state  officials  in 
seeking  to  enforce  an  unconstitutional  law, 
the  federal  courts  will  not  be  debarred  from 
taking   jurisdiction   simply  because   the   de- 


fendants are  in  faet  state  officials.  Man- 
chester F.  Ins.  Co.  V.  Herriott,  (1899)  91  Fed. 
Rep.  716. 

Officers  performing  special  duty.  —  A  stat- 
ute created  a  court  of  visitation  with  full 
power  tx)  regulate  the  operation  of  rail- 
road and  telegraph  companies,  and  to  pre- 
scribe schedules  of  rates  and  charges,  and 
with  the  power  to  pass  judicially  upon  its 
regulations,  and  the  reasonableness  of  rates 
fixed  by  it,  and  to  embody  its  determination 
in  decrees,  which  it  was  authorized  to  enforce 
by  the  appointment  of  receivers  and  the 
sequestration  of  the  property  of  the  com- 
jjanies.  The  officials  upon  whom  .  was  cast 
the  special  duty  of  administering  these  laws, 
the  offices  being  created  solely  for  such  pur- 
poses, are  not  general  officers  of  the  state 
whose  duty  it  is  to  see  to  the  enforcement 
of  the  laws  generally,  and  who  act  only  by 
formal  judicial  proceedings  in  the  courts  of 
the  state.  A  suit,  therefore,  against  such 
officers,  is  not  against  the  state,  and  hence  is 
not  within  the  prohibition  of  this  amend- 
ment. Western  I'nion  Tel.  Co.  t?.  Myatt, 
(1899)   98  Fed.  Rep.  360. 


2.  state  Oovemor  Sued  Officially.  —  \Vhere  a  governor  is  sued,  not  by  his 
name,  but  by  his  style  of  office,  and  the  claim  made  upon  him  is  entirely  in  his 
official  character,  the  state  itself  may  be  considered  a  party  in  the  record. 

Sundry  African  Slaves  v.  Madrazo,  (1828)  1  Pet.  (U.  S.)  110. 

3.  To  Test  Constitutionality  of  Statute.  —  There  is  a  wide  difference  between 
a  suit  against  individuals  holding  official  positions  under  a  state,  to  prevent 
them,  under  the  sanction  of  an  unconstitutional  statute,  from  committing  by 
some  positive  act  a  wrong  or  trespass,  and  a  suit  against  officers  of  a  state 
merely  to  test  the  constitutionality  of  a  state  statute,  in  the  enforcement  of  which 
those  officials  will  act  only  by  formal  judicial  proceedings  in  the  courts  of  the 
state. 

Fitts  t?.  McGhee,  (1899)  172  U.  S.  529. 

4.  To  Compel  Officer  to  Perform  His  Duty.  —  When  a  plain  official  duty,  re- 
quiring no  exercise  of  discretion,  is  to  be  performed,  and  performance  is 
refused,  any  person  who  will  sustain  personal  injury  by  such  refusal  may  have 
a  mandamus  to  compel  its  performance;  and  when  such  duty  is  threatened  to  be 
violated  by  some  positive  official  act,  any  person  who  will  sustain  personal 
injury  thereby,  for  which  adequate  compensation  cannot  be  had  at  law,  may 
have  an  injunction  to  prevent  it.  In  such  cases  the  writs  of  mandamus  and 
injunction  are  somewhat  coiTelative  to  eacli  other.  In  either  case,  if  the  officer 
plead  the  authority  of  an  unconstitutional  law  for  the  nonperformance  or 
violation  of  his  duty,  it  will  not  prevent  the  issuing  of  the  writ 

Board  of  Liquidation  r.  MoComb,  (1875) 
92  U.  S.  541.  afirminq  (1874)  2  Woods  (V. 
S.)  48.  15  Fed.  Ci^.  Xo.  8.707.  So.^  nl^o 
Mutual  L.  Ins.  Co.  r.  Boylo,  (1807)  S2  Fod. 
Rep.  705;  Chaffraix  r.  I5o:\rd  of  Liquidation, 
(1882)   11  Fed.  Rep.  038. 


38 


A  suit  against  a  state  officer  to  compel  him 

to  do  what  a  statute  requires  of  him,  is  a  suit 
i^iminst  the  officer  and  not  against  the  state. 
Rolston  r.  Missouri  Fund  Com'rs,  (1887)  ItiO 
r.  8.  411.  But  in  McCauley  v.  KeUo^g, 
(1874)  2  Woods  (U.  S.)   13,  15  Fed.  Cas.  No. 
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8,688,  it  was  held  that  an  injunction  against       same,  as  provided  by  said  contracts;  by  de- 
state  officers,  in  their  official  capacity,  on  the      positing  and  holding  the  proceeds  of  the 


suit  of  holders  of  state  bonds,  to  require  the  according  to  said  agreements,  and  by  paying 
''tate  officers  to  comply  with  and  specifically  the  interest  on  said  bonds  as  it  should  ma- 
perform  the  contracts  of  the  state,  by  setting  ture,  and  redeeming  the  principal  thereof  ae- 
apart  the  funds  agreed  thierein  to  be  set  apart;  cording  to  said  agreements,  could  not  be 
by  estimating  the  amount  of  tax  required  to  maintained, 
comply  with  said  contracts;  by  collecting  the 

6.  To  Recover  Money  Unlawfiilly  Taken.  —  Where  a  suit  is  brought  against 
defendants  who  claim  to  act  as  officers  of  a  state,  and,  under  color  of  an  uncon- 
stitutional statute,  commit  acts  of  wrong  and  injury  to  the  property  of  the 
plaintiff,  to  recover  money  or  property  in  their  hands  unlawfully  taken  by  them 
in  behalf  of  the  state,  or  for  compensation  for  damages,  such  suit  is  not,  within 
the  meaning  of  the  amendment,  an  action  against  the  state. 

Scott  r.  Donald,  (1897)   165  U.  S.  68.    See       Scott,    (1895)    67  Fed.  Rep.  854,    (1896)   74 
also  Scott  r.  Donald,   (1897)   166  U.  S.  107,       Fed.  Rep.  869. 
amending    decree    and    affirming    Donald    v. 

6.  To  Recover  Taxes  Paid  upon  Alleged  Illegal  Levy.  —  A  suit,  though  in 
form  against  an  officer  of  the  state,  is  against  the  state  itself  within  the  mean- 
ing of  this  provision  when  it  is  brought  under  a  state  statute  against  the  state 
treasurer  for  the  recovery  of  taxes  paid  upon  an  alleged  illegal  levy.  "  This 
case  is  unlike  those  in  which  we  have  held  that  a  suit  would  lie  by  one  person 
against  another  person  to  recover  possession  of  specific  property,  although  the 
latter  claimed  that  he  was  in  possession  as  an  officer  of  the  state  and  not  other- 
wise. In  such  a  case,  the  settled  doctrine  of  this  court  is  that  the  question  of 
possession  does  not  cease  to  be  a  judicial  question  —  as  between  the  parties 
actually  before  the  court  —  because  the  defendant  asserts  or  suggests  that  the 
right  of  possession  is  in  the  state  of  which  he  is  an  officer  or  agent  In  the 
present  case  the  action  is  not  to  recover  si)ecific  moneys  in  the  hands  of  the 
state  treasurer  nor  to  compel  him  to  perform  a  plain  ministerial  duty.  It  is 
to  enforce  the  liability  of  the  state  to  pay  a  certain  amount  of  money  on  account 
of  the  payment  of  taxes  alleged  to  have  been  wrongfully  exacted  by  the  state 
from  the  plaintiffs.  Nor  is  it  a  suit  to  enjoin  the  defendant  from  doing  some 
positive  or  affirmative  act  to  the  injury  of  the  plaintiffs  in  their  persons  or 
property,  but  one  in  effect  to  compel  the  state,  through  its  officer,  to  perform  its 
promise  to  return  to  taxpayers  such  amount  as  may  be  adjudged  to  have  been 
taken  from  them  under  an  illegal  assessment." 

Smith  V,  Reeves,  (1900)  178  U.  S.  436,  affirming  Smith  v.  Rackliffe,  (C.  C.  A.  1898)  87 
Fed.  Rep.  964. 

7.  To  Compel  Acceptance  of  Tax-receivable  Coupons.  —  An  action  against  a 
state  officer  to  compel  the  acceptance  of  tax-receivable  coupons,  the  validity 
of  which  is  denied  by  the  state,  is  substantially  within  the  prohibition  of  this 
amendment,  as  the  state  is  not  only  the  real  party  to  the  controversy  but  the 
real  party  against  which  relief  is  sought  by  the  statute. 

Hagood  V.  Southern,  (1886)    117  tr.  S.  67.  affirmative  official  action  on  the  part  of  the 

wherein  the  court  said:     "A  broad  line  of  defendants,  the  performance  of  an  obligation 

demarcation  separates  from  such  cases  as  the  which   belongs  to  the  state  in   its   political 

present,    in    which    the    decrees    re<juire    by  capacity,  those  in  which  actions  at  law  or 
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■ttits  in  Muitj  are  maintained  against  de-  sonal  and  property  rights  of  the  plaintiffs, 
lendants  ^o,  while  claiming  to  act  as  offi-  under  color  of  authority,  unconstitutional 
cera  of  the  state,  violate  and  invade  the  per-       and  void." 

8.  To  Set  Aside  Tax  Sale  When  State  Was  Purchaser.  —  A  state  statute  pro- 
viding that  "  the  auditor-general  shall  be  made  a  party  defendant  to  all  actions 
or  proceedings  instituted  for  the  purpose  of  setting  aside  any  sale  or  sales  for 
delinquent  taxes  on  lands  held  as  state  tax  lands,  or  which  have  been  sold  as  auch, 
or  which  have  been  sold  at  annual  tax  sales,  or  for  the  purpose  of  setting  aside 
any  taxes  returned  to  him  and  for  which  sale  has  not  been  made,"  cannot  be  con- 
strued as  expressing  a  waiver  by  the  state  of  its  constitutional  immunity  from 
suit  in  a  United  States  court,  and  a  suit  cannot  be  maintained  in  a  federal  court 
against  a  state  auditor-general  and  a  county  treasurer  to  set  aside  tax  sales  as 
void,  where  the  state  was  the  purchaser,  and  was  a  necessary  party  to  the  suit 

Chandler  i7.  Dix,  (1904)  194  U.  S.  591. 

9.  To  Becover  Possession  of  Land.  —  An  action  brought  against  individuals 
to  recover  the  possession  of  land  of  which  they  have  actual  possession  and 
control,  is  not  an  action  against  the  state  within  the  meaning  of  the  Constitution 
simply  because  those  individuals  claim  to  be  in  rightful  possession  as  oflBicers 
or  agents  of  the  state,  and  assert  title  and  right  to  possession  in  the  state. 
Whether  the  one  or  the  other  party  is  entitled  in  law  to  possession  is  a  judicial, 
not  an  executive  or  legislative,  question. 

Tindal  i;.  Wesley,  (1897)  167  U.  S.  212. 

10.  For  Foreclosure  of  Mortgage  on  Property  Held  by  the  State.  —  A  bill  filed 
against  the  governor  of  a  state,  the  state  treasurer,  and  the  directors  of  a  rail- 
road company,  no  one  of  whom  has  any  personal  interest  in  the  matter  or  any 
official  authority  to  grant  the  relief  asked,  for  the  foreclosure  of  a  mortgage 
and  other  equitable  relief,  of  which  properties  the  state  has  the  legal  title  and 
is  in  the  actual  possession,  is  a  suit  in  which  the  state  is  an  indispensable  party 
and  the  only  proper  defendant,  and  cannot  be  maintained. 

Cunningham  r.  Macon,  etc.,  R.  Co.,  (1883)  sion  of  this  principle,  they  have  in  some  in- 

109  U.S. 447,  wherein  the  court  said:   '*  While  stances  gone  a  long  way  in  holding  the  state 

no   attempt   will   be  made   here   to   do   this  not  to  be  a  necessary  party,  though  some  in- 

[reconcile  all  the  decisions  of  the  court  in  terest  of  hers  may  be  more  or  less  affected  by 

this  class  of  cases],  it  may  not  be  amiss  to  the  decision.     In  many  of  these  cases  the  action 

try  to  deduce  from  them  some  general  prin-  of  the  court  has  been  based  upon  principles 

ciples,  sufficient  to  decide  the  case  before  us.  whose  soundness  cannot  be  disputed.    A  refer- 

It  may  be  accepted  as  a  point  of  departure  ence  to  a  few  of  them  may  enlighten  us  in 

unquestioned,   that  neither  a   state  nor   the  regard  to  the  case  now  under  consideration. 

United  States  can  be  sued  as  defendant  in  any  1.  It  has  been  held  in  a  class  of  cases  where 

court  in  this  country  without  their  consent,  property  of  the  state,  or  property  in  which 

except  in  the  limited  class  of  cases  in  which  the  state  has  an   interest,  comes  before  the 

a  state  may  be  made  a  party  in  the  Supreme  court  and  under  its  control,  in  the  regular 

Court  of  the  United  States  by  virtue  of  the  course    of    judicial    administration,    without 

original  jurisdiction  conferred  on  this  court  being  forcibly  taken   from  the  possession  of 

by  the  Constitution.     This  principle  is  con-  the   government,   the   court   will    proceed   to 

ceded  in  all  the  cases,  and  whenever  it  can  discharge  its  duty  in  regard  to  that  property. 

be  clearly  seen  that  the  state  is  an   indis-  And  the  state,  if  it  choose  to  come  in  as  plain- 

pensable  party  to  enable  the  court,  according  tiff,  as  in  prize  cases,  or  to  intervene  in  other 

to  the  rules  which  govern  its  procedure,  to  cases  when  she  may  have  a  lien  or  other  claim 

grant  the  relief  sought,  it  will  refuse  to  take  on  the  property,  will  be  permitted  to  do  so, 

jurisdiction.     But  in  the  desire  to  do  that  but  subject  to  the  rule  that  her  rights  will 

justice,  which  in  many  cases  the  courts  can  receive  the  same  consideration  as  any  other 

see  will  be  defeated  by  an  unwarranted  exten-  party  interested  in  the  matter,  and  be  sub- 
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jected  in  like  manner  to  the  judgment  of  the 
court.  ♦  ♦  ♦  2.  Another  class  of  cases  is 
where  an  individual  is  sued  in  tort  for  some 
act  injurious  to  another  in  regard  to  per- 
son or  property,  to  which  his  defense  is  that 
he  has  acted  under  the  orders  of  the  govern- 
ment. In  these  cases  he  is  not  sued  as,  or 
because  he  is,  the  officer  of  the  government, 
but  as  an  individual,  and  the  court  is  not 
ousted  of  jurisdiction  because  he  asserts  au- 
thority as  such  officer.  To  make  out  his  de- 
fense he  must  show  that  his  authority  was 
sufficient  in  law  to  protect  him.  *  *  *  3. 
A  third  class,  which  has  given  rise  to  more 


controversy,  is  where  the  law  has  imposed 
upon  an  officer  of  the  government  a  well-de- 
fined duty  in  regard  to  a  specific  matter,  not 
aflfecting  the  genera]  powers  or  functions  of 
the  government,  but  in  the  performance  of 
which  one  or  more  individuals  have  a  distinct 
interest  capable  of  enforcement  by  judicial 
process.  Of  this  class  are  writs  of  mandamus 
to  public  officers.  *  *  *  gut  in  all  such 
cases,  from  the  nature  of  the  remedy  by 
mandamus,  the  duty  to  be  performed  must  be 
merely  ministerial,  and  must  involve  no  ele- 
ment of  discretion  to  be  exercised  by  the  offi- 
cer." 


11.  Injunctions  Against  State  Officers  —  a.  To  Restrain  Enfobcement  of 
Unconstitutional  Statute;.  —  A  suit  against  individuals,  for  the  purpose  of 
preventing  them  as  officers  of  a  state  from  enforcing  an  unconstitutional  enact- 
ment to  the  injury  of  the  rights  of  the  plaintiff,  is  not  a  suit  against  the  state 
within  the  meaning  of  this  amendment. 


Prout  V,  Starr,  (1903)  188  U.  S.  543, 
wherein  the  court  said :  "  The  Constitution 
of  the  United  States,  with  the  several  amend- 
ments thereof,  must  be  regarded  as  one  in- 
strument, all  of  whose  provisions  are  to  be 
deemed  of  equal  validity.  It  would,  indeed, 
be  most  unfortunate  if  the  immunity  of  the 
individual  states  from  suits  by  citizens  of 
other  states,  provided  for  in  the  Eleventh 
Amendment,  were  to  be  interpreted  as  nullify- 
ing those  other  provisions  which  confer  power 
on  Congress  to  regulate  commerce  among  the 
several  states,  which  forbid  the  states  from  en- 
tering into  any  treaty,  alliance,  or  confedera- 
tion, from  passing  any  bill  of  attainder,  em 
post  facto  law,  or  law  impairing  the  obligation 
of  contracts,  or,  without  the  consent  of  Con- 
gress, from  laying  any  duty  of  tonnage,  en- 
tering into  any  agreement  or  compact  with 
other  states,  or  from  engaging  in  war  —  all 
of  which  provisions  existed  before  the  adop- 
tion of  the  Eleventh  Amendment,  which  still 
exist,  and  which  would  be  nullified  and  made 
of  no  effect,  if  the  judicial  power  of  the 
United  States  could  not  be  invoked  to  protect 
citizens  affected  by  the  passage  of  the  state 
laws  disregarding  these  constitutional  limita- 
tions. Much  less  can  the  Eleventh  Amend- 
ment be  successfully  pleaded  as  an  invincible 
barrier  to  judicial  inquiry  whether  the  salu- 
tary provisions  of  the  Fourteenth  Amendment 
have  been  disregarded  by  state  enactments. 
On  the  other  hand,  the  judicial  power  of  the 
United  States  has  not  infrequently  been  ex- 
ercised in  securing  to  the  several  states,  in 
proper  cases,  the  immunity  intended  by  the 
Eleventh  Amendment."  See  also  Smyth  v. 
Ames,  (1898)  lfi9  U.  S.  518,  affimiing  Ames 
V.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  Rep. 
165;  Davis  v.  Gray,  (1872)  16  Wall.  (U.  S.) 
220;  Pittsburg  Third  Nat.  Bank  r.  Mylin, 
(1896)  76  Fed.  Rep.  385;  Preston  t'.  Walsh, 
(1882)  10  Fed.  Rep.  315;  Astrom  r.  Ham- 
mond, (1842)  3  McLean  (U.  S.)  107,  2  Fed. 
Gas.  No.  596.  But  see  Arbuckle  v.  Blackburn, 
(C.  C.  A.  1902)  113  Fed.  Rep.  624,  appeal 
dismissed   (1903)    191  U.  S.  405. 

It  is  the  duty  of  the  United  States  court  to 
restrain  a  state  ofiScer  from  exercising  an  un- 


3 


constitutional  statute  of  the  state,  when  the 
execution  of  it  bj'  him  would  violate  or  abridge 
the  rights,  privileges,  and  immunities  of  the 
complainant  that  are  guaranteed  by  the  Con- 
stitution of  the  United  States.  So  far  as  this 
question  is  concerned,  it  is  immaterial  if  the 
officer  so  restrained  be  the  supervisor  of  regis- 
tration, the  auditor  of  the  state,  the  comp- 
troller-general, the  treasurer,  the  attorney- 
general,  or  the  governor.  The  Constitution 
of  the  United  States  is  the  supreme  law  of 
the  land,  anything  in  the  constitution  or  laws 
of  any  of  the  states  to  the  contrary  notwith- 
standing. Mills  V.  Green,  (1895)  67  Fed.  Rep. 
818. 

For  protection  of  United  States  bank. — 
It  was  held  that  the  Circuit  Courts  of  the 
United  States  had  jurisdiction  of  a  bill 
brought  by  the  Bank  of  the  United  States, 
for  the  purpose  of  protecting  the  bank  in 
the  exercise  of  its  franchises,  which  were 
t}ireatened  to  be  invaded  under  the  unconsti- 
tutional laws  of  a  state,  and  as  the  state 
itself  could  not,  under  this  amendment,  be 
made  a  party  to  the  suit,  it  might  be  main- 
tained again;?t  the  officers  and  agents  of  the 
state  who  were  intrusted  with  the  execution 
of  such  laws.  Osborn  r.  U.  S.  Bank,  9  Wheat. 
(U.  S.)  738.  See  also  Tyler  v.  Walker,  (1851) 
2  Hayw.  &  H.  (D.  C.)  35,  24  Fed.  Cas.  No. 
14,311a. 

A  suit 'in  which  a  prosecuting  attorney  is 
a  party  defendant,  brought  to  enjoin  the  en- 
forcement of  an  alleged  unconstitutional  stat- 
ute, is  not  as  to  him  a  suit  against  the  state 
within  the  meaning  of  this  amendment.  Cen- 
tral Trust  Co.  V.  Citizens'  St.  R.  Co.,  (1897) 
82  Fed.  Rep.  1. 

A  suit  against  a  county  attorney  to  stay 
him  from  taking  any  further  action  looking 
to  the  employment  of  the  instrumentalities 
'^f  the  state  to  enforce  against  the  complain- 
fint  a  dormant  interlocutory  decree  of  the 
8tate  court,  which  he  is  not  required  to  in- 
voke, because  its  enforcement  would  be  vio- 
lutive  of  the  constitutional  rights  of  the 
petitioner,  is  not  a  suit  against  the  state. 
''  Being  advised,  as  he  is,  by  the  decision  of 
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the  Supreme  Court  of  the  United  Statci  in 
the  lotca  case,  as  alto  by  the  decision  of  the 
United  States  circuit  judge,  that  the  proceed- 
ing against  the  petitioner  is  in  the  face  of 
the  supreme  law  of  the  land,  he  can  be  under 
no  possible  obligation  of  official  duty  or  good 
citizenship  to  make  further  attempt  to  en- 
force the  dormant  order  of  injunction;  and 
his  threatened  purpose  to  do  so,  in  this  view, 


is  a  seeming  defiance  of  law,  and  a  menaca 
to  the  liberty  of  the  petitioner,  and  of  his 
right  to  puvisue  a  lawful  business.  In  such 
conjecture,  it  seems  to  me,  it  would  be  unjust 
to  the  ritate  that  it  could  be  deemed  a  party 
to  be  restrained  from  such  wanton  and  un- 
authorized prosecution."  Tuchman  t'.  Welch, 
(1890)  42  Fed.  Rep.  652. 


b.  From  Cebtifying  Allege©  Illegal  Tax  Valuation.  —  An  action 
against  a  state  auditor  to  restrain  him  from  certifying  and  transmitting  to  thb 
several  county  auditors  of  the  state  the  valuations  of  the  property  of  the  com- 
plainant in  such  counties,  for  the  purpose  of  taxation  as  fixed  by  the  state  board 
of  tax  commissioners  under  a  statute  alleged  to  b3  unconstitutional,  and  which, 
if  committed,  would  wrongfully  and  to  its  irreparable  injury  create  an  apparent 
charge  and  lien  upon  the  complainant's  property,  in  violation  of  its  right  to 
security  of  property  guaranteed  to  it  by  the  Constitution,  is  not  an  action 
against  the  state  within  the  meaning  of  this  amendment. 


Western  Union  Tel.  Co.  v.  Henderson, 
(1895)  68  Fed.  Rep.  589,  wherein  the  court 
said:  "From  this  review,  it  will  be  seen 
that  while  there  has  not  always  been  harmony 
in  the  views  of  the  judges,  nor  in  the  decisions 
of  the  court,  touching  the  true  meaning  of 
the  Eleventh  Amendment,  it  has  never  been 
doubted  or  denied  since  the  decision  in  the 
case  of  Osborn  v,  U.  S.  Bank,  ( 1824)  9  Wheat. 
(U.  S.)  738,  that  the  Circuit  Courts  of  the 
United  States  were  invested  with  jurisdiction 
and  power  to  restrain  an  officer  of  the  state 
from  committing  tortious  or  wrongful  acts, 
violative  of  the  personal  or  property  rights 
of  a  party,  where  such  acts  are  committed 
under  and  pursuant  to  the  pretended  author- 
ity of  an  unconstitutional  statute." 


A  suit  against  a  state  auditor,  seeking  to 
restrain  him  from  certifying  an  alleged  illegal 
valuation  and  assessment  to  the  clerks  of  the 
several  counties  as  a  basis  for  further  local 
taxation,  is  not  one  against  the  state  but 
against  the  defendant  as  an  individual.  Coul- 
ter r.  Weir,  (C.  C.  A.  1904)  127  Fed.  Rep. 
902,  in  which  case  the  court  said  that  while 
it  has  been  frequently  maintained  that  suits 
to  enjoin  state  officers  from  doing  acts  under 
color  of  an  unconstitutional  law  or  an  illegal 
assessment  under  a  valid  law,  are  not  suits 
against  the  state;  the  ground  upon  which  all 
sucli  cases  rest  is  that  the  officers  sued  were 
illegally  about  to  do  some  act  or  take  some 
step  under  color  of  the  law  of  the  state  in 
violation  of  the  rights  of  complainant  and 
for  which  the  defendant  would  be  personally 
liable. 


c.  To  Restrain  Equalization  Board  from  Executing  Tax  Law.  —  A 
suit  against  the  members  of  a  state  board  of  equalization,  to  enjoin  them  from 
executing  a  taxing  law  of  the  state  against  complainant  in  such  a  manner  that, 
in  view  of  the  mode  in  which  other  taxing  laws  are  executed  against  a  large 
part  of  the  taxable  property  of  the  state,  the  defendants  will  impose  upon 
complainant  an  illegal  burden,  in  violation  of  its  right  under  the  state  con- 
stitution to  pay  only  an  equal  share  of  the  taxes  in  proportion  to  the  value  of 
its  property,  is  not  a  suit  against  the  state.  It  is  a  suit  against  individuals, 
seeking  to  enjoin  them  from  doing  certain  acts  which  they  assert  to  be  by  the 
authority  of  the  state,  but  which  the  complainant  avers  to  be  without  lawful 
authority. 

Taylor  v,  Louisville,  etc.,  R.  Co.,  (C.  C.  A.  1898)  88  Fed.  Rep.  356. 

« 

d.  To  Eesteain  Corporation  Commissioners  from  Enforcing  Unlaw- 
ful Order —  (1)  In  Oeneral.  —  A  suit  against  state  railroad  commissioners 
brought  by  a  railroad  company  to  enjoin  them  from  putting  in  force  a  certain 

schedule  of  rates  prepared  by  them  for  all  transportation  within  the  limits  of 
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the  state,  is  not  a  suit  against  the  state.  No  contract  of  the  state  is  involTed  in 
litigation ;  no  judgment  can  be  rendered  which  affects  it  as  a  corporate  entity ; 
and  it  is  affected  and  interested  only  as  it  is  interested  and  Uilccted  by  the 
welfare  of  its  citizens.  The  legislation  which  is  involved  in  this  inquiry  is 
governmental  in  its  nature,  not  contractual. 

Chicago,  etc.,  R.  Co.  r.  Dey,  (1888)  35  Fed. 
Rep.  866.  See  also  Chicago,  etc.,  R.  Co.  v. 
Becker,  (1888)  35  Fed.  Rep.  883. 


A  bill  in  equity  may  be  maintained  to  en- 
join   a    state    corporation    comniission    from 


bringing  suits  for  penalties  and  damages  for 
failure  to  comply  with  an  order  of  the  com- 
mission alleged  to  violate  the  rights  of  the 
complainant  in  the  conduct  of  its  interstate 
business.  Southern  R.  Co.  v.  Greensboro  Ice, 
etc.,  Co.,  (1904)   134  Fed.  Rep.  82. 


(2)  From  Enforcing  Unreasonable  Rates, — An  action  against  state  rail- 
road commissioners,  alleging  the  unreasonableness  of  rates  established  by  the 
commission  and  praying  a  decree  restraining  the  commission  from  enforcing 
those  rates,  is  not  a  suit  against  the  state.  The  state  has  no  interest  in  a 
pecuniary  sense,  but  going  back  of  all  matters  of  form,  the  only  parties 
pecuniarily,  affected  are  the  shippers  and  carriers. 


Reagan  v.  Farmers'  L.  &  T.  Co.,  (1894)  154 
U.  S.  390,  wherein  the  court  said :  "  Neither 
will  the  constitutionality  of  the  statute,  if 
that  be  conceded,  avail  to  oust  the  federal 
court  of  jurisdiction.  A  valid  law  may  be 
wrongfully  administered  by  officers  of  the 
state,  and  so  as  to  make  such  administra- 
tion an  illegal  burden  and  exaction  upon  the 
individual.  A  tax  law,  as  it  leaves  the  legis- 
lative hands,  may  not  be  obnoxious  to  any 
challenge,  and  yet  the  officers  charged  with 
the  administration  of  that  valid  tax  law  may 
80  act  under  it  in  the  matter  of  assessment 
or  collection  as  to  work  an  illegal  trespass 
upon  the  property  rights  of  the  individual. 
Tiiey  may  go  beyond  the  powers  thereby  con- 
ferred, and  when  they  do  so  the  fact  that 
they  are  assuming  to  act  under  a  valid  law 


will  not  oust  the  courts  of  jurisdiction  to 
restrain  their  excessive  and  illegal  acts." 

A  suit  in  equity  by  receivers  of  a  railroad 

company  for  relief  against  the  action  of  state 
railroad  commissioners  in  changing  freight 
transportation  rates,  and  establishing  new 
rates,  is  not  a  suit  against  the  state.  The 
fact  that,  under  the  operation  of  a  state  dis- 
pensary act,  the  state  is  engaged  in  the  busi- 
ness of  distributing  and  seiling  liquor.s,  and 
that  it  is  a  large,  perhaps  the  only,  shipper, 
and  has  a  material  interest  in  the  question, 
and  the  action  of  the  commissioners  com- 
plained of  is  in  the  change  of  rates  for  trans- 
portation of  liquors  in  glass,  does  not  make 
the  state  a  partv  to  the  suit.  Clyde  r.  Rich- 
mond, etc.,  R.  Co.,  (1893)  57  Fed.  Rep.  436. 


e.  To  Restrain  Impairment  of  Contract.  —  A  complainant  had,  under 
an  existing  statute  of  Oregon,  acquired  a  described  tract  of  swamp  or  overflowed 
land  belonging  to  the  state.  A  subeequent  statute  declared  certificates  of  sale 
of  such  land  on  which  twenty  per  cent,  of  the  purchase  price  was  not  paid 
prior  to  a  named  date  to  be  void,  and  required  the  board  of  commissioners  to 
cancel  them.  The  board  threatened  to  sell  the  land  described  in  the  plaintiff's 
certificate.  After  holding  that  the  new  statute  under  which  the  board  was 
proceeding  to  act  impaired  the  contract  theretofore  made  with  the  complainant, 
and  that,  under  the  facts  of  the  case,  he  had  a  vested  right  to  the  land,  the 
court  held  that  a  suit  in  equity  brought  by  him  against  the  members  of  the 
board  to  restrain  them  from  selling  the  tract  to  which  he  had  acquired  an 
equitable  right,  was  not  a  suit  against  the  state. 


Pennoyer  v.  McConnaughy,  (1891)  140  U. 
S.  8,  wherein  the  court  said  that  as  to  whether 
a  suit  against  state  officers  is  or  is  not  a  suit 
against  the  state,  two  classes  of  cases  have 
appeared  "  and  it  is  in  determining  to  which 
class  a  particular  case  belonjrs  that  differim^ 
views  have  been  presented.    The  first  class  is 
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where  the  suit  is  brought  against  the  officers 
of  the  state,  as  representing  the  state's  ac- 
tion and  liability,  thus  making  it,  though  not 
a  party  to  the  record,  the  real  party  against 
which  tlip  judjsnnent  will  so  operate  as  to 
compel  it  to  specifically  perform  its  contracts. 
fn  re  Ayers,  (1887)   123  U.  S.  443;  Louisiana 
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V,  Jumel,  (1882)  107  U.  S.  711;  Antoni  r. 
Greenhow,  (1882)  107  U.  S.  769;  Cunning- 
ham V,  Macon,  etc.,  R.  Co.,  (1883)  109  L.  S. 
446;  Hagood  v.  Southern,  (1886)  117  U.  8. 
62.  The  other  class  is  where  a  suit  is  brought 
against  defendants  who,  claiming  to  act  as 
officers  of  the  state,  and  under  Lhe  color  of 
an  unconstitutional  statute,  commit  acts  of 
wrong  and  injury  to  the  rights  and  property 
of  the  plaintitl'  acquired  under  a  contract 
with  the  state.  Such  suit,  whether  brought  to 
recover  money  or  property  in  the  hands  of 
such  defendants,  unlawfully  taken  by  them 
in  behalf  of  the  state,  or  for  compensation  in 
damages,  or,  in  a  proper  case  where  the  rem- 
edy at  law  is  inadequate,  for  an  injunction 


to  prevent  such  wrong  and  injury,  or  for  a 
mandamus,  in  a  like  case,  to  enforce  upon  the 
defendant  the  performance  of  a  plain,  legal 
duty,  purely  ministerial  —  is  not,  within  the 
meaning  of  the  Eleventh  Amendment,  an  ac- 
tion against  the  state.  Osbom  t*.  U.  S.  Bank, 
(1824)  9  Wheat.  (U.  S.)  738;  Davis  t?.  Gray, 
(1872)  16  Wall.  (U.  S.)  203;  Tomlinson  r. 
Branch,  (1872)  15  Wall.  (U.  S.)  460;  Litch- 
field V.  Webster  County,  (1879)  101  U.  S. 
773;  Allen  r.  Baltimore,  etc.,  R.  Co.,  (1884) 
114  U.  S.  311;  Board  of  Liquidation  t?.  Mc- 
Comb,  (1875)  92  U.  S.  531;  Poindexter  r. 
Greenhow,  (1884)  114  U.  S.  270."  Affirming 
McConnaughy  i\  Pennoyer,  (1890)  43  Fed. 
Rep.   196,  339. 


/.  Fbom  Preventing  Cobpobations  Doing  Business  in  the  State. 


A  bill  was  brought  by  several  foreign  in- 
surance companies  against  the  treasurer  and 
auditor  of  the  state  of  Iowa  for  the  purpose 
of  testing  the  constitutionality  of  an  Iowa 
statute  which,  in  substance,  provides  that  all 
insurance  companies  incorporated  under  the 
ln\vs»  of  a  state  or  nation  other  than  the  United 
States  shall,  at  the  time  of  making  tlie  an- 
nual statements  as  required  by  law,  pay  into 
the  state  treasury  three  and  one-half  per  cent, 
of  the  gross  amount  of  premiums  received 
for  business  done  in  the  state  of  Iowa  during 
the  preceding  year;  that  all  insurance  com- 
panies incorporated  under  the  laws  of  a  sister 
state  of  the  Union  shall  pay  into  the  treasury 
two  and  one-half  per  cent,  of  the  gross  amount 
of  premiums  received  during  the  preceding 
year,  and  that  all  insurance  companies  in- 
corporated under  the  laws  of  the  stite  of 
Iowa,  not  including  county,  mutual,  and  fra- 
ternal beneficiary  associations,  shall  pay  into 
the  treasury  one  per  cent,  of  the  gross  amount 
received  from  premiums  and  assessments  after 
deducting  amounts  paid  for  losses  and  pre- 
miums  returned,   it  being   further   provided 


that  upon  payment  of  the  proper  sums  dupli- 
cate receipts  therefor  should  be  issued,  one  of 
which  must  be  filed  with  the  auditor  of  the 
state,  who  is  then  authorized  to  issue  the 
annual  certificate  requisite  to  enable  the  com- 
pany to  continue  in  business  during  the  com- 
ing year.  The  real  purpose  of  the  bill  was  to 
compel  the  state,  through  its  officials,  to  recog- 
nize t^K*  right  of  complainants  to  continue  in 
business  in  the  states  without  the  payment  of 
the  tax,  and  was  a  case  over  which,  under  this 
amendment,  the  court  had  no  jurisdiction. 
Manchester  F.  Ins.  Co.  v.  Harriott,  (1899)  91 
Fed.  Rep.  713. 

A  suit  by  an  insurance  company  against 
the  attorney-general  and  the  superintendent 
of  insurance  to  enjoin  them  from  interfering 
with  the  transaction  of  its  business  in  that 
state,  and  to  procure  an  adjudication  that  it 
was  entitled  to  a  certificate  authorizing  it  to 
carry  on  business  therein,  is  not  a  suit  against 
the  state  when  it  concerns  a  plain  official 
duty,  requiring  no  exercise  of  discretion. 
Mutual  L.  Ins.  Co.  v.  Boyle,  (1897)  82  Fed. 
Rep.  705. 


g.  To  Prevent  Infringement  of  Copyright.  —  A  suit  to  enjoin  the 
publication  of  a  collection  of  state  statutes,  compiled  under  the  authority  of  a 
statute,  on  the  ground  that  its  publication  would  infringe  the  copyright  of  an 
arrangement  of  the  statutes  previously  published,  is  not  a  suit  against  the 
state  within  the  meaning  of  this  amendment. 

Howell  I?.  Miller,   (C.  C.  A.  1898)   91  Fed.  Constitution  of  the  United  States  to  protect 

Rep.  135,  wherein  the  court  said :     "  A  state  those  agents  against  suit  instituted  by  the 

cannot  authorize  its  agents  to  violate  a  citi-  owner  for  the  protection  of  his  rights  against 

zen*8  right  of  property,  and  then  invoke  the  injury  by  such  agents." 


fe.  To  Restrain  Location  of  Lands  Claimed.  —  A  suit  against  the  com- 
missioner of  the  general  land  office  of  a  state,  praying  for  an  injunction  to 
restrain  the  defendant  from  allowinc^  a  location  or  sur\'ey  of  lands  lying  within 
the  limits  of  a  colony  not  yet  patented,  and  from  issuing  any  patent  or  grant 
of  lands  within  such  limits,  except  to  the  complainants,  was  held  not  to  be  a 
suit  against  the  state,  but  against  an  officer  of  the  stiite,  who,  it  was  alleged, 

without  the  authority  of  any  valid  law  of  the  state,  was,  by  an  unwarranted 
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assumption  of  power,  so  using  his  oiEcial  permission  as  to  invade  rights  secured 
to  complainant  by  the  Constitution  and  laws  of  the  United  States. 

Hancock  t?.  Walsh,  (1879 J  3  Woods  (U.  S.)  351,  11  Fed.  Gas.  No.  6,012. 

i.  To  Restrain  Diveksion  of  Educational  Fund.  —  The  compkinant, 
president,  etc.,  of  Yale  College,  brought  a  suit  in  equity  against  the  state 
treasurer  of  the  state  of  Connecticut,  to  prevent  a  threatened  diversion  from 
complainant  of  the  income  of  the  "  Agricultural  College  Fund,"  created  by  the 
Act  of  Congress,  accepted,  and  set  apart  by  the  state  for  the  use  and  endowment 
of  the  college.  "  The  title  which  the  college  has  to  the  fund  is  a  vested  beneficial 
right  in  a  separate  parcel  of  securities,  capable  of  as  exact  description  as  the 
boundaries  of  a  tract  of  land,  and  the  college  is  entitled  to  its  preventive  remedy 
by  an  injunction  to  restrain  the  defendant  from  paying  the  income  of  the 
land-scrip  fund  to  any  other  person  than  itself;  but  it  does  not  necessarily 
follow  that,  under  this  bill  in  equity,  the  complainant  is  entitled  to  affirmative 
relief,  because  affirmative  relief,  viz.,  a  decree  that  he  should  pay  the  income  to 
the  complainant,  may  be  considered  an  attempt  to  compel  the  state  to  execute 
its  contracts,  and  the  power  of  the  court  may  be  regarded  as  exhausted  when  it 
prevent  an  officer  from  invading  the  property  rights  of  the  complainant" 

Yale  CJollege  r.  Sanger,  (1894)  62  Fed.  Rep.  177.  But  see  Brown  University  v.  Rhode 
Island  College,  etc.,  <1893)   56  Fed.  Rep.  55. 

Xm.  Waives  of  Immunity  — 1.  In  General. —  The  immunity  from  suit 
belonging  to  a  state,  which  is  respected  and  protected  by  the  Constitution  within 
the  limits  of  the  judicial  ]X)wer  of  the  United  States,  is  a  personal  privilege 
which  it  may  waive  at  pleasure;  so  that  in  a  suit,  otherwise  well  brought,  in 
which  a  state  had  sufficient  interest  to  entitle  it  to  become  a  party  defendant, 
its  appearance  in  a  court  of  the  United  States  would  be  a  voluntary  submission 
to  its  jurisdiction ;  while,  of  course,  those  courts  are  always  open  to  it  as  a 
suitor  in  controversies  between  it  and  citizens  of  other  states. 

aark  V.  Barnard,  (1883)   108  U,  S.  447. 

2.  Bight  of  state  to  Intervene.  —  The  right  of  a  state  to  assert,  as  plaintiff, 
any  interest  it  may  have  in  a  subject,  which  forms  the  matter  of  controversy 
between  individuals,  in  one  of  the  courts  of  the  United  States,  is  not  affected 
by  this  amendment;  nor  can  it  be  so  construed  as  to  oust  the  court  of  its  juris- 
diction should  such  claim  be  suggested.  The  amendment  simply  provides  that 
no  suit  shall  be  commenced  or  prosecuted  against  a  state.  The  state  cannot 
be  made  a  defendant  to  a  suit  brought  by  an  individual;  but  it  remains  the 
duty  of  the  courts  of  the  United  States  to  decide  all  cases  brought  before  them 
by  citizens  of  one  state  against  citizens  of  a  different  state,  where  a  state  is  not 
necessarily  a  defendant. 

U.  S.  V.  Peters,  (1809)  6  Cranch  (U.  S.)  115. 
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**  The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  President 
and  Vice-President,  one  of  whom,  at  least;  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves;  they  shall  name  in  their  ballots  the  person  voted 
for  as  President,  and  in  distinct  ballots  the  person  voted  for  as  Vice-President, 
and  they  shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and  of 
all  persons  voted  for  as  Vice-President,  and  of  the  number  of  votes  for  each, 
which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of  the  Senate ;  — 
The  president  of  the  Senate  shall,  in  presence  of  the  Senate  and  House  of 
Sepresentatives,  open  all  the  certificates  and  the  votes  shall  then  be  counted; 
—  The  person  having  the  greatest  number  of  votes  for  President,  shall  be  the 
President,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed;  and  if  no  person  have  such  majority,  then  from  the  persons  having 
the  highest  numbers  not  exceeding  three  on  the  list  of  those  voted  for  as 
President,  the  House  of  Representatives  shall  choose  immediately,  by  ballot, 
the  President.  But  in  choosing  the  President,  the  votes  shall  be  taken  by 
states,  the  representation  from  each  state  having  one  vote;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the  states, 
and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  And  if  the 
House  of  Representatives  shall  not  choose  a  President  whenever  the  right  of 
choice  shall  devolve  upon  them,  before  the  fourth  day  of  March  next  following, 
•  then  the  Vice-President  «hall  act  as  President,  as  in  the  case  of  the  death  or 
other  constitutional  disability  of  the  President.  The  person  having  the  greatest 
number  of  votes  as  Vice-President,  shall  be  the  Vice-President,  if  such  number 
be  a  majority  of  the  whole  number  of  electors  appointed,  and  if  no  person  have 
a  majority,  then  from  the  two  highest  numbers  on  the  list,  the  Senate  shall 
choose  the  Vice-President;  a  quorum  for  the  purpose  shall  consist  of  two- 
thirds  of  the  whole  number  of  senators,  and  a  majority  of  the  whole  number 
shall  be  necessary  to  a  choice.  But  no  person  constitutionally  ineligible  to 
the  office  of  President  shall  be  eligible  to  that  of  Vice-President  of  the  United 
States." 

« 

This  Amendment  Wm  Proposed  to  the  legislatures  of  the  several  states  by  joint 
resolution  of  Congress  adopted  on  Dec  12,  1803;  and  was  declared  in  a 
proclamation  of  the  secretary  of  state  of  Sept  25,  1804,  to  have  been  ratified 
by  the  legislatures  of  three-fourths  of  the  states.  , 

The  Amendment  Supersedes  the  original  clause  3  of  section  1  of  Article  II. 

The  State  Acts  IndividuaUy  Through  Its  Electoral  College,  although,  by  reason  of  the 

power  of  its  legislature  over  the  manner  of  appointment,  the  vote  of  its  electors 
may  be  divided. 

McPherson  v.  Blacker,  (1892)  146  U.  S.  27. 

In  Cate  of  Election  by  the  House  of  Eepresentatives,  the  state  acts  as  a  unit  and  its 
vote  is  given  as  a  unit,  but  that  vote  is  arrived  at  through  the  votes  of  its 
representatives  in  Congress  elected  by  districts. 

McPherson  v.  Blacker,  (1892)   146  U.  S.  26. 
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''Neither  slavery  nor  involiintary  servitude,  except  as  a  piinisliment  for  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction." ' 

I.  Slavery  Abolished  by  the  Amendment,  376. 

1.  In  General y  376. 

2.  Slaves  of  the  Chickasaw  Nation^  377. 

3.  Indian  Slavery  in  Alaska^  377. 

11.  Right  to  Recover  Price  of  a  Slave,  377. 
III.  Slavery  and  Involuntary  Servitude,  377. 

1.  Involuntary  Servitude^  377. 

a.  In  General y  377. 

b.  Prohibiting  Tenant  Leaving  During  Term^  378. 

c.  Requiring  Physicians  to  Report  Contagious  Diseases^  378. 

d.  Separate  Raihvay  Accommodations^  379. 

e.  Hiring  Out  Vag rants ^  379. 

f.  Apprenticeship  of  Colored  Child ^  379. 

g.  Coercing  Alien  Seamen  to  Labor  on  American  Vessels^  379, 
h.   Giving  Alonopoly  to  Slaughter-house  Business^  379. 

2.  Recognition  of  Legal  Distinction  Between  Races^  380. 

3.  Exclusion  from  Public  School^  380. 

4.  Working  Out  Pines  on  City  Streets^  380.  • 

5.  Requiring  Labor  for  Repair  of  Public  Highways^  380. 

6.  Deportation  of  ^lien  Resulting  in  Remanding  to  Slavery^  380. 

7.  Contract  of  a  Seaman^  380. 

I.  Slaveby  Abolished  bt  the  Axevdmeht  —  1.  In  General  —  This  section 
is  simply  a  limitation  upon  the  power  of  a  state  to  establish  slavery  or  reduce 
any  one  to  a  state  of  slavery  or  involuntarjr  servitude. 


People  V.  Brady,  (1870)  ^0  Cal.  216. 

The  Thirteenth  Amendment  has  respect, 
not  to  distinctions  of  race,  or  class,  or  color, 
but  to  slavery.  The  Fourteenth  Amendment 
extends  its  protection  to  races  and  classes, 
and  prohibits  any  state  legislation  which  has 
the  effect  of  denying  to  any  race  or  class,  or 
to  any  individual,  tlie  equal  protection  of  the 
laws.  Civil  Rights  Cases,  (1883)  109  U.  S. 
24. 

While  it  cannot  be  said  that  no  one  but  the 
negro  can  share  in  the  protection  of  this 
amendment,  yet  in  any  fair  construction  of 
any  section  or  phrase  it  is  necessary  to  look 
to  the  purpose  which  was  the  pers'adine;  spirit 
of   these   amendments,   the   evil    which    they 


were  designed  to  remedy,  and  the  process  of 
continued  addition  to  the  Constitution,  until 
that  purpose  was  supposed  to  be  accomplished, 
as  far  as  constitutional  law  can  accomplish 
it.  Slaughter-House  Cases,  (1872)  16  Wall. 
(U.  S.)  72. 

The  amendment  reversed  and  annulled  the 
original  policy  of  the  Constitution,  which  left 
it  to  each  state  to  decide  exclusively  for  itself 
whether  slavery  should  or  should  not  exist 
as  a  local  institution,  and  what  disabilities 
should  attach  to  those  of  the  servile  race 
within  its  limits.  U.  S.  v.  Rhodes,  (1866) 
1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,151. 

This  amendment  was  to  prevent  any  ques- 
tion in  the  future  as  to  the  effect  of  the  war 


^This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  joint  resolu- 
tion of  Congress,  dated  Feb.  1,  1865,  13  Stat.  L.  567,  and  by  proclamation  of  the  secretary 
of  state,  of  Dec.  18,  1865,  13  Stnt.  1..  774.  was  declared  to  have  been  ratified  by  the  fallow- 
ing twenty-seven  states:  Tllinois,  Rhode  Island,  Michigan,  Maryland,  New  York,  West 
Virginia,  Maine,  Kansas,  Massachusetts,  Pennsylvania,  Virginia,  Ohio,  Missouri,  Nevada, 
Indiana,  Louisiana,  Minnesota,  Wisconsin,  Vermont,  Tennessee,  Arkansas,  Connecticut,  New 
Hampshire^  South  Carolina,  Alabama,  North  Carolina,  and  Georgia. 
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ftnd  the  President's  proclamation  of  emanci- 
pation upon  slavery;  and  its  obvious  purpose 
was  to  forbid  all  shades  and  conditions  of 
African  slavery.  It  had  no  other  office,  tind 
its  real  effect  was  more  for  the  future  than 
for  the  present.  As  to  the  matter  of  social 
and  political  rights,  the  African  was  left  sub- 
ject to  all  the  inconveniences  and  burdens 
incident  to  his  color  and  race,  except  his 
former  one  of  servitude.  He  was  a  person 
whose  place  and  office,  in  the  body  politic, 
was  vet  to  be  designated  and  established.  Cory 
17.  Carter,   (1874)   48  Ind.  347. 

This  amendment  abolished  slavery  only;  it 
did  no  more.  It  gave  the  freedman  no  right 
of  protection  from  the  federal  government 
superior  to  that  of  his  white  fellow  citizens, 
and  no  exemption  from  the  power  of  state 
control    which    might    be    exercised    against 


others.  The  right  of  legislation  secured  to 
Congress  in  the  amendment  was  that  only 
of  creating  penalties  for  a  violation  of  its 
provisions,  and  providing  securities  against 
the  re-establishment  of  slavery,  either  gen- 
erally or  in  particular  instances.  It  accords 
no  more  authority  to  enact  that  he  should 
have  the  right  to  vote,  to  testify,  to  make 
contracts,  to  hold  real  estate,  exercise  trade, 
attend  public  schools,  or  any  other  matter 
or  thing  within  the  limits  of  a  state,  than 
it  does  to  enact  the  same  thing  in  reference 
to  white  men.  The  utmost  effect  of  this 
great  provision  in  our  Contitution  was  to 
make  the  colored  man  a  citizen,  equal  before 
the  laws  with  the  race  which  had  enslaved 
him.  Charge  to  Grand  Jury,  (1876)  21  Int. 
Rev.  Rec.  173,  30  Fed.  Cas.  No.  18,260.  See 
Marshall  v,  Donovan,  (1874)  10  Bush  (Ky.) 
687. 


2.  Slaves  of  the  Chickasaw  Nation.  —  By  this  amendment,  and  from  the  date 
of  its  proclaimed  ratification,  Dec.  18,  1865,  the  existence  of  slavery  was  im- 
possible within  the  United  States  or  any  place  subject  to  their  jurisdiction, 
and  by  the  force  of  that  iiustrument  the  slaves  of  the  Chickasaw  nation  became 
free,  and  thereafter  possessed  the  same  rights  incident  to  all  other  freemen 
relative  to  life,  liberty,  and  property. 

U.  S.  V,  Choctaw  Nation,  (1903)  38  Ct.  CI.  566. 


3.  Indian  Slavery  in  Alaska. —  The  buying,  selling,  and  holding  slaves,  accord- 
ing to  the  rules  and  customs  of  an  uncivilized  Alaskan  race  and  tribe  of  Indians, 
is  a  violation  of  this  amendment. 

In  re  Sah  Quah,  (1886)  31  Fed.  Rep.  327. 

n.  Sight  to  Becoveb  Pbice  of  a  Slave.  —  This  amendment  does  not  pro- 
hibit recovery  on  a  note  given  for  the  price  of  a  slave,  which  note  was  valid 
when  made. 

Osborn  v.  Nicholson,   (1871)    13  Wall.   (U.  44  Ala.   48;    Richardson  v.  Thomas,    (1873) 

S.)  662.     See  also  Holmes  v.  Sevier,   (1872)  28  Ark.  389;  Roundtree  v.  Baker,  (1869)   62 

164  U.   S.   582;    Bovce  v.   Tabb,    (1873)    18  IH.  241;   Blease  i?.  Pratt,    (1872)    3  S.  Car. 

Wall.  (U.  S.)  646;  McElvain  v.  Mudd,  (1870)  613. 

nL  Slayebt  ANn  IHVOLTTNTABT  Sebvitude  —  1.  Involuntary  Servitude  — 
a.  In  General.  —  That  a  personal  servitude  was  meant  is  proved  by  the  use 
of  the  word  "  involuntary,"  which  can  only  apply  to  human  beings.  The  ex- 
ception of  servitude  as  a  punishment  for  crime  gives  an  idea  of  the  class  of 
servitude  that  is  meant.  The  word  "  servitude  "  is  of  larger  meaning  than 
slavery,  as  the  latter  is  popularly  understood  in  this  country,  and  the  obvious 
purpose  was  to  forbid  all  shades  and  conditions  of  African  slavery. 


Slaughter-House  Cases,  (1872)  16  Wall. 
(U.  S.)  69. 

This  amendment  had  its  origin  in  the  pre- 
vious existence  of  African  slavery.  But  the 
generality  of  its  language  makes  its  prohibi- 
tion apply  to  slavery  of  white  men  as  well 
as  that  of  black  men ;  and  also  to  serfaj^e, 
vassalage,  villanage,  peonage,  and  every  other 
form  of  compulsory  labor  to  minister  to  the 


pleasure,  caprice,  vanity,  or  power  of  others. 
Railroad  Tax  Cases,  (1882)  13  Fed.  Rep.  740. 

Term  more  compreh-^nsive  than  slavery. — 
The  term  "  involuntary  servitude "  is  sub- 
stantially synonymous  with  slavery,  though  it 
may  perhaps  be  regarded  as  slightly  more 
comprehensive,  and  as  embracing  everything 
under  the  name  of  servitude,  though  not  de- 
nominated slavery,  which  gives  to  one  per- 
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son  the  control  and  ownership  of  the  involun- 
tary  and  compulsory  services  of  another 
against  his  will  and  consent.  Tyler  t?.  Hei- 
dom,  (1866)  46  Barb.  (N.  Y.)  458. 

State  statute  relating  to  entry  of  alien 
negroes.  —  A  Florida  statute  relating  to 
bringing  a  free  colored  person  into  that  state, 
whether  from  another  state  or  from  a  foreign 
coimtry,  and  providing  stringent  penalties  for 
a  violation  of  its  provisions,  is  in  the  nature 
of  an  internal  police  regulation,  and  so  far 
as  it  is  applicable  to  the  case  of  British  sub- 
jects of  African  descent  coming  directly  to 
Florida  from  a  British  port  with  the  intent 
of  forming  a  permanent  settlement  within 
the  limits  of  that  state,  is  not  affected  by 
this  amendment.  Passengers  on  The  Schooner 
Dart,  (1868)  12  Op.  Atty.-Gen.  414,  wherein 
the  attorney-general  said:  "  This  amendment 
dissolved  the  relation  of  master  and  servant 
which  existed  in  the  slave-holding  states  of 
this  Union;  but  it  does  not  repeal  or  modify, 


nor  was  it  designed  to  repeal  or  modify,  any 
pre-existing  legislation  which  was  a  regula- 
tion of  commerce,  and  which  excluded  from 
our  borders  persons  or  classes  of  persons  sub- 
jects of  foreign  power."  But  see  Excluding 
Certain  Classes  of  Persons,  8  Fed.  Stat.  An- 
Tuon.  516. 

Services,  for  leased  land.  —  This  amendment 
does  not  embrace  contract  service  of  any  de- 
scription, or  such  as  flows  from  contracts 
made  by  a  party,  or  grows  out  of  a  contract 
made  by  another  person  in  regard  to  property 
and  connected  with  its  enjoyment,  which  prop- 
erty such  party  derives  from  such  other  per- 
son and  personally  enjoys.  Such  service  is 
never  involuntary.  The  party  may  at  any 
time  renounce  it.  It  is  connected  with  the 
enjoyment  of  property,  and  by  refusing  to 
accept  or  to  enjoy  the  properly,  the  pirty  may 
at  all  times  escape  the  personal  servitude. 
Tvler  V.  Heidom,  (1866)  46  Barb.  (N.  Y.) 
458. 


6.  Peohibiting  Tenant  Leaving  During  Tebm.  —  A  st^ite  statute  which 
makes  it  a  penal  offense,  where  a  person  who  has  "  contracted  in  writing  to 
labor  for  or  serve  another  for  any  given  time,  or  any  person  who  has  by  written 
contract  leased  or  rented  land  from  another  for  any  specified  time,  or  any  person 
who  has  contracted  in  writing  with  the  party  furnishing  lands,  or  the  lands 
and  teams  to  cultivate  it,  either  to  funiish  the  labor,  or  the  labor  and  teams, 
to  cultivate  the  lands,"  afterwards,  without  the  consent  of  the  other  party,  and 
without  sufficient  excuse,  to  be  adjudged  by  the  court,  ^'  shall  leave  such  other 
party  or  abandon  said  contract,  or  leave  or  abandon  the  leased  premises  or  land 
as  aforesaid,"  and  take  employment  of  a  similar  nature  from  another  person, 
without  first  giving  him  notice  of  the  prior  contract,  was  held  to  be  unconstitu- 
tional. It  is  plainly  violative  of  the  Thirteenth  Amendment  to  the  Constitution, 
and  the  statute  passed,  in  pursuance  thereof,  against  peonage.  It  establishes  a 
system  of  peonage,  and  uses  the  arm  of  the  law  to  keep  persons  in  "  a  condition 
of  peonage,"  whenever  they  "  abandon  the  leased  premises,"  by  coercing  per- 
formance of  the  "  obligation  "  of  contracts  of  "  labor  or  service  "  by  involuntary 
service. 

Peonage  Cases,  (1903)  123  Fed.  Rep.  691. 

c.  Requiring  Physicians  to  Report  Contagious  Diseases. — A  municipal 

ordinance  providing  that  "  ever^^  physician,  or  person  acting  as  such,  who  shall 

have  any  patient  within  the  limits  of  said  city  sick  with  sraall-pox  or  varioloid 

or  other  infectious  or  pestilential  disease,  sliaU  forthwith  report  the  fact  to  the 

mayor,  or  to  the  clerk  of  the  board  of  health,  to,2;other  witli  the  name  of  such 

patient  and  the  street  and  number  of  the  house  wliere  such  patient  is  treated; 

and  in  default  of  so  doing  shall  forfeit  and  pay  not  exceeding  fifty  dollars  for 

each  and  every  such  offense,"  is  not  invalid  ns  requiring  a  physician  to  labor 

for  the  benefit  of  the  public'  without  compensation  and  thus  imposing  a  form 

of  servitude. 

State  r.  Wordin,  (1888)  56  Conn.  224. 
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(?.  Separate  Railway  Accommodations.  —  A  statute  requiring  that  "  all 
railway  companies  carrying  passengers  in  their  coaches  in  this  state  shall  provide 
equal,  but  separate,  accommodations  for  the  white  and  colored  races,  by  pro- 
viding two  or  more  passenger  coaches  for  each  passenger  train,  or  by  dividing 
the  passenger  coaches  by  a  partition  so  as  to  secure  separate  accommodations," 
and  that  "  no  person  or  persons  shall  be  permitted  to  occupy  seats  in  coaches 
other  than  the  ones  assigned  to  them  on  account  of  the  race  they  belong  to," 
does  not  violate  this  clause. 

Ex  p.  Plessy,  (1893)  45  La.  Ann.  82. 

e.  Hiring  Out  Vagrants.  —  A  state  vagrancy  law,  authorizing  the  hiring 
out  at  the  county  court-house  door  for  six  months  of  all  persons  defined  by  the 
statute  as  vagrants  was  held  to  be  invalid  as  imposing  imprisonment,  punish- 
ment, and  involuntary  servitude  without  any  charge,  proof,  or  legislative  enact- 
ment establishing  the  act  to  have  been  a  crime. 

In  re  Thompson,  (1893)  117  Mo.  83. 

/.  Apprenticeship  of  Colore©  Child.  —  An  apprenticeship  of  a  colored 
child,  the  indenture  of  which  does  not  give  the  provisions  for  the  security  and 
benefit  of  the  apprentice  which  are  required  by  the  state  laws  in  indentures  of 
white  apprentices,  is  involuntary  servitude  within  the  meaning  of  this 
amendment. 

Matter  of  Turaer,  (1867)  1  Abb.  (U.  S.)  84,  24  Fed.  Cae.  No.  14,247. 

g.  Coercing  Alien  Seaj^ien  to  Labor  on  American  Vessels.  —  Alien 
seamen  who  are  being  coerced  to  labor  on  board  an  American  vessel  against  their 
will,  without  having  previously  voluntarily  entered  into  a  contract  binding  them 
to  such  service,  are  being  subjected  to  involuntary  servitude  within  the  United 
States  in  violation  of  this  amendments 

In  re  Chung  Fat,  (1899)  96  Fed.  Rep.  202. 

h.  Giving  Monopoly  to  Slaughter-house  Business., —  A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the  cor- 
poration thereby  created.  It  authorized  the  company  to  establish  and  erect 
within  certain  territorial  limits  therein  defined,  one  or  more  stockyards,  stock- 
landings  and  slaughter  houses,  and  imposed  upon  it  the  duty  of  erecting  a 
slaughter  house  of  a  certain  capacity.  It  declared  that  the  company  should 
have  the  sole  and  exclusive  privileire  of  conducting  and  carrying  on  the  live- 
stock landing  and  slaughter-house  business  within  the  limits  and  privilege 
granted  by  the  Act,  and  that  all  such  animals  should  be  landed  at  the  stock 
landings  and  slaughtered  at  the  slaughter  houses  of  the  company,  and  nowhere 
else.  It  was  held  that  the  statute  imposed  no  servitude  within  the  meaning 
of  this  amendment. 

Slaughter-House  Cases,  (1872)  16  Wall.  (U.  R.)  68.  See  Live-Stoek  Dealers,  etc.,  Aiioe. 
V.  Cregccnt  aty  Live-Stock,  etc.,  Co.,  (1870)  1  Abb.  (U.  S.)  388,  15  Fed.  Cas.  No.  8,408. 
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3.  Beoognition  of  Legal  Distinction  Between  Baces.  —  A  state  statute  which 
implies  merely  a  legal  distinction  between  the  white  and  colored  races  —  a 
distinction  which  is  founded  in  the  color  of  the  two  races,  and  which  must 
always  exist  so  long  as  white  men  are  distinguished  from  the  other  race  by 
color  —  has  no  tendency  to  destroy  the  legal  equality  of  the  two  races,  or  re- 
establish a  state  of  involuntary''  servitude. 

Plessy  v.  Ferguson,  (1896)  163  U.  S.  543. 

S.  Exclnuon  from  Public  School.  —  The  mere  exclusion  of  a  colored  child  from 
a  particular  school  does  not  assume  to  remit  her  to  a  condition  of  slavery  or 
involuntary  servitude  in  the  sense  of  the  Constitution. 

Ward  V.  Flood,  (1874)  48  Cal.  49. 

4.  Working  Out  Fines  on  City  Streets.  —  A  municipal  ordinance  permitting 
prisoners  committed  to  a  city  prison  for  the  violation  of  a  by-law  or  ordinance 
of  the  city  to  be  employed  by  the  city  marshal  at  labor  either  on  the  streets 
or  public  works  of  the  city,  being  credited  one  dollar  a  day  on  the  judgment 
for  each  day's  work  performed,  is  not  in  conflict  with  this  article  prohibiting 
slavery  and  involuntary  servitude. 

Topeka  t7.  BoutweU,  (1894)  53  Kan.  20. 

5.  Beqniring  Labor  for  Bepair  of  Public  Highways.  —  The  power  to  impose 
labor  for  the  repair  of  public  highways  and  streets  comes  within  the  police 
regulation  of  the  state  or  city,  and  cannot  be  regarded  as  falling  within  the 
terms  of  the  Constitution  prohibiting  slavery  and  involuntary  servitude. 

In  re  Dassler,  (1886)  35  Kan.  684. 

6.  Deportation  of  Alien  Besulting  in  Bemanding  to  Slavery.  —  This  article  was 
relied  on  as  authority  for  vacating  an  order  for  the  deportation  of  a  Chinese 
woman  who  had  been  imported  into  the  United  States  as  a  slave  in  violation 
of  the  immigration  laws  and  had  escaped,  when  it  appeared  that  the  woman  had 
been  sold  as  a  slave  by  her  foster  mother,  in  China,  and  by  her  purchaser  had 
been  brought  into  the  United  States  for  immoral  purposes,  and  a  strict  com- 
pliance with  the  statute  would  be  equivalent  to  remanding  her  to  perpetual 
slavery. 

U.  S.  V.  Ah  Son,  (1904)   132  Fed.  Rep.  878. 

7.  Contract  of  a  Seaman.  —  The  contract  of  a  seaman  is  not  within  tlio  spirit 
of  this  amendment 


Robertson  v.  Baldwin,  (1897)  169  U.  S. 
281,  wherein  the  court  said:  "The  prohibi- 
tion of  slavery,  in  the  Thirteenth  Amendment, 
is  well  known  to  have  been  adopted  with 
reference  to  a  state  of  affairs  which  had  ex- 
isted in  certain  states  of  the  Union  since  the 
foundation  of  the  government,  while  the  addi- 
tion of  the  words  *  involuntary  servitude ' 
were  said  in  the  Slaughter-house  Cases,  16 
Wall.  36,  to  have  been  intended  to  cover  the 


system  of  Mexican  peonage  and  the  Chinese 
coolie  trade,  the  practical  operation  of  which 
might  have  been  a  revival  of  the  institution 
of  slavery  under  a  different  and  less  offensive 
name.  It  is  clear,  however,  that  the  amend- 
ment was  not  intended  to  introduce  any  novel 
doctrine  with  respect  to  certain  descriptions 
of  service  which  have  always  been  treated 
as  exceptional." 
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''Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation." 

iCay  B«  Direetod  A^nit  Aou  of  indiTidoAli.  —  The  provisions  of  the  Fourteenth 
and  Fifteentli  Amendments  are  largely  upon  the  acts  of  the  states,  but  the 
Thirteenth  Amendment  names  no  party  or  authority,  but  simply  forbids  slavery 
and  involuntary  servitude,  and  grants  to  Congress  power  to  enforce  this  pro- 
hibition by  appropriate  legislation. 


Clyatt  V.  U.  S.,  (1906)   197  U.  S.  216. 

There  is  no  limitation  in  this  amendment 
confining  the  prohibition  to  the  state,  but  it 
includes  everybody  within  the  jurisdiction  of 
the  national  government.  Congress  is  there- 
fore authorized  by  its  provision  to  legislate 
against  acts  of  individuals  as  well  as  of  the 
states  in  all  matters  necessary  for  the  pro- 


tection of  the  rights  granted  by  it.     U.  8. 
V.  Morris,  (1903)   126  Fed.  Rep.  324. 

The  appropriate  legislation  which  Congress 
is  authorized  to  enact  under  this  clause  is 
not  to  be  directed  solely  at  state  action. 
There  is  no  such  limitation  in  this  as  in  the 
Fourteenth  Amendment.  U.  S.  v,  McClellan, 
(1904)    127  Fed.  Rep.  971. 


Vo  Powtr  to  Eitabllsli  Police  iystom.  —  This  section  does  not  confer  upon  Congress 
any  power  to  establish  a  police  system  for  the  internal  government  of  the  state, 
or  by  its  laws  t6  annul  the  laws  of  a  state,  or  to  control  their  operation  in  any 
way  whatever. 

People  r.  Brady,  (1870)  40  Cal.  216. 

Power  to  Prohibit  Peonage.  —  Congress  has  power  under  this  article  to  prohibit 
any  person  holding  another  in  a  state  of  peonage,  and  this  whether  there  be 
municipal  ordinance  or  state  law  sanctioning  such  holding,  and  sections  1990 
and  5526,  R.  S.,  are  valid. 


Clyatt  V,  U.  S.,  (1905)  197  U.  S.  218, 
wherein  the  court  said:  "It  is  not  open  to 
doubt  that  Congress  may  enforce  the  Thir- 
teenth Amendment  by  direct  legislation,  pun- 
ishing the  holding  of  a  person  in  slavery  or 
in  involuntary  servitude  except  as  a  punish- 
ment for  crime.  In  the  exercise  of  that  power 
Congress  has  enacted  these  sections  denounc- 
ing peonage,  and   punishing  one  who  holds 


another  in  that  condition  of  involuntary  servi- 
tude. This  legislation  is  not  limited  to  the 
territories  or  other  parts  of  the  strictly  na- 
tional domain,  but  is  operative  in  the  states 
and  wherever  the  sovereignty  of  the  United 
States  extends."  See  also  U.  S.  v.  McClellan, 
(1904)  127  Fed.Rep.971;  /n  re  Lewis,  (1902) 
114  Fed.  Rep.  963. 


Prohibiting  Dtnial  of  Admisiion  to  PrivileirM  of  PnbUo  PUom.  —  The  denial  to  any 
person  of  admission  to  the  accommodations  and  privileges  of  an  inn,  a  public 
conveyance,  or  a  theatre,  does  not  subject  that  person  to  any  form  of  servitude, 
or  tend  to  fasten  upon  him  any  badge  of  slavery  within  the  meaning  of  this 
provision,  and  an  Act  of  Congress  declaring  that  in  the  enjoyment  of  such 
accommodations  and  privileges  no  distinction  shall  be  made  between  citizens 
of  different  race  or  color,  or  between  those  who  have  and  those  who  have  not 
been  slaves,  finds  no  sanction  in  this  amendment 

Civil  Rights  Cases,   (1883)    109  U.  S.  25.       before  stood  in  the  free  states.     What  Con- 
gress  could  not  do  in   reference  to  a   free 
The  abolition  of  slavery  placed  the  negro  in       negro  in  a  northern  state,  where  slavery  never 
the  former  slave  states  just  where  ho  had      existed,  before  the  abolition  of  slavery,   it 
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could  not  afterwards  do  in  regard  to  one 
living  in  the  south.  The  Thirteenth  Amend- 
ment did  not  authorize  Congress  to  interfere 
with  private  and  internal  regulations  of 
theatre  managers,  hotel  keepers,  or  common 


carriers  within  the  state,  in  rsftrenct  to 
colored  persons,  any  more  than  it  did  in  re- 
gard to  tneir  white  fellow  citizens.  Charge 
to  Grand  Jury,  (1875)  21  Int.  Rev.  Rec.  173, 
30  Fed.  Cas.  No.  18,260. 


Legislation  Bolatlng  to  Civil  Eights. —  Section  5519,  R.  S.,  dedaring  that  ''if 
two  or  more  persons  in  any  state  or  territory  conspire,  or  go  in  disguise  on  the 
highway  or  on  the  premises  of  another,  for  the  purpose  of  depriving,  either 
directly  or  indirectly,  any  person  or  class  of  persons  of  the  equal  protection  of 
the  laws,  or  of  equal  privileges  and  immunities  under  the  laws;  or  for  the 
purpose  of  preventing  or  hindering  the  constituted  authorities  of  any  state  or 
territory  from  giving  or  securing  to  all  persons  within  such  state  or  territory 
the  equal  protection  of  the  laws;  each  of  such  persons  shall  be  punished  by  a 
fine  of  not  less  than  $500  nor  more  than  $5,000,  or  by  imprisonment,  with  or 
without  hard  labor,  not  less  tlian  six  months  nor  more  than  six  years,  or  by 
both  such  fine  and  imprisonment,"  is  broader  than  this  amendment,  and  there- 
fore not  authorized  by  it.  A  law  under  which  two  or  more  white  men  could  be 
punished  for  conspiring  to  deprive  another  free  white  man  of  the  right  to 
testify,  cannot  be  based  on  the  amendment  which  prohibits  slavery  and 
involuntary  servitude. 


Le  Grand  v.  U.  S.,  (1882)  12  Fed.  Rep. 
678.  See  also  U.  S.  v.  Harris,  (1882)  106  U. 
S.  643,  wherein  the  court  said :  "  A  private 
person  cannot  make  constitutions  or  laws, 
nor  can  he  with  authority  construe  them,  nor 
can  he  administer  or  execute  them.  The  only 
way,  therefore,  in  which  one  private  person 
can  deprive  another  of  the  equal  protection 
of  the  laws  is  bv  the  commission  of  some 
offense  against  the  laws  which  protect  the 
rights  of  persons,  as  by  theft,  burglar>%  arson, 
libel,  assault,  or  murder.  If,  therefore,  we 
hold  that  section  5519  is  warranted  by  the 
Thirteenth  Amendment,  wc  should,  by  virtue 
of  that  amendment,  accord  to  Congress  the 
power  to  punish  every  crime  by  wliich  the 
right  of  any  person  to  life,  property,  or  repu- 
tation is  invaded.  Thus,  under  a  provision 
of  the  Constitution  which  simply  abolished 
slavery  and  involuntary  servitude,  we  should, 
with  few  exceptions,  invest  Congress  with 
power  over  the  whole  catalogue  of  crimes. 
A  construction  of  the  amendment  which  leads 
to  such  a  result  is  clearlv  imsound."  And 
see  Baldwin  r.  Franks,  (1887)   120  U.  S.  684. 

"  Whatever  may  have  been  the  unspoken 
aim  of  the  second  section  — '  to  secure  the  only 
end  of  the  first  section,  freedom  to  all  and 
nothing  more,  was  the  only  const  motive  ob- 
ject, and  is  the  inevitable  effect,  of  this  sec- 
tion. Notwithstanding  the  abolition  of 
slaverj',  a  state  in  which  *  freedmen  '  reside 
might  attempt  their  disfranchisement,  or  with- 
hold from  them  the  privileges  of  free  men. 
'lo  prevent  any  such  frustration  of  the  aim 
and  effect  of  the  declared  emancipation  was 
obviously  the  object,  and  must  be  the  only 
legitimate  effect,  of  the  second  section.  *  Power 
to  enforce  this  article  by  appropriate  legisla- 
tion' can  import  nothing  more  than  to  up- 
hold the  emancipating  section,  and  prevent  a 


violation  of  the  contemplated  liberty  of  its 
enfranchised  race.  It  could  not  mean  that 
Congress  should  have  power  to  legislate  over 
their  civil  rights  and  remedies  in  the  states 
any  more  than  over  those  of  all  other  citi- 
zens; and  it  certainly  does  not  squint  at  any 
such  legislation  as  to  white  citizens."  Bowlin 
r.  Com.,  (1867)  2  Bush  (Ky.)  8. 

The  Act  of  Apia  9,  1866,  entitled  "  An  Act 
to  protect  all  persons  in  the  United  States  in 
their  civil  rights,  and  to  furnish  the  means 
for  their  vindication,"  was  held  to  be  valid 
as  an  "  appropriate  "  means  of  carrying  out 
the  object  of  the  first  section  of  this  amend- 
ment, and  a  necessary  and  proper  execution 
of  the  power  conferred  bv  the  second  section. 
U.  S.  r.  Rhodes,  (1860)^1  Abb.  (U.  S.)  28. 
27  Fed.  Cas.  No.  16,151,  wherein  the  court 
said :  *'  Without  any  other  provision  than 
the  first  section  of  the  amendment.  Congress 
would  have  had  authority  to  give  full  effect 
to  the  abolition  of  slavery  thereby  decreed. 
It  would  have  been  competent  to  put  in  requi- 
sition the  executive  and  judicial,  as  well  as 
the  legislative  power,  with  all  the  energy 
needful  for  that  purpose.  The  second  section 
of  the  amendment  was  added  out  of  abundant 
caution.  It  authorizes  Congress  to  select, 
from  time*  to  time,  the  means  that  might  be 
deemed  appropriate  to  the  end.  It  employs 
a  phrase  which  had  been  enlightened  by  well- 
.considered  judicial  application.  Any  exercise 
of  legislative  power  within  its  limits  involves 
a  legislative,  and  not  a  judicial  question.  It 
is  only  when  the  authority  given  has  been 
clearly  exceeded,  that  the  judicial  power  can 
be  invoked.  Its  office,  then,  is  to  repress  and 
annul  the  excess;  beyond  that  it  is  power- 
less." See  also  People  r.  W^ashington.  (1869) 
36  Cal.  668,  and  U.  S.  r.  Morris,  (1903)  125 
Fed.  Rep.  330,  in  which  last-cited  ca«e  the 
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court  said  that  Congres-s  has  the  power  under 
this  amendment  to  protect  citizens  oi  the 
United  States  in  the  ciijoymtnt  of  those  rights 
which  are  fundamental  and  belong  to  every 
citizen,  if  the  deprivation  of  those  privileges 
is  solely  on  account  of  his  race  and  color,  as  a 
denial  pf  such  privileges  is  an  element  of  ser- 
vitude within  the  meaning  of  this  amendment. 
The  rights  to  lease  lands  and  to  accept  em- 
ployment as  a  laborer  for  hire  are  funda- 
mental rights  inherent  in  every  free  citizen, 
and  a  statute  under  which  an  indictment  may 
be  maintained,  charging  a  conspiracy  by  two 
or  more  persons  to  prevent  negro  citizens  from 
exercising  these  rights  because  they  are  ne- 
groes, IS  within  the  constitutional  power  of 
Congress  under  this  amendment. 

"  The  long  existence  of  African  slaverj'^  in 
this  country  gave  us  very  distinct  notions 
of  what  it  was.,  and  what  were  its  necessary 
incidents.  Compulsory  service  of  the  slave 
for  the  benefit  of  the  master,  restraint  of  his 
movements  except  by  the  master's  will,  dis- 
ability to  hold  property,  to  make  contracts, 
to  have  a  standing  in  court,  to  be  a  witness 
agijnst  a  white  person,  and  such  like  burdens 
and  incapacities,  were  the  inseparable  inci- 
dents of  the  institution.  Severer  punishments 
for  crimes  were  imposed  on  the  shive  than 
on  free  persons  guilty  of  the  same  offenses. 
Congress,  as  we  have  seen,  by  the  Civil  Rights 
iJill  of  1860,  passed  in  view  of  the  Thirteenth 
Amendment,  before  the  Fourteenth  was 
adopted,  undertook  to  wipe  out  these  burdens 
and  disabilities,  the  necessary  incidents  of 
slavery,  constituting  its  substance  and  visible 
form;  and  to  secure  to  all  citizens  of  everv 
race  and  color,  and  without  royinrd  to  previous 
servitude,  those  fundamental  rights  which  are 
the  essence  of  civil  freedom,  namely,  the  same 
right  to  make  and  enforce  contracts,  to  sue, 
be  parties,  give  evidence,  and  to  inherit,  pur- 
chase, lease,  sell,  and  convey  property,  as  is 
enjoyed  by  white  citizens.  Whether  this  leg- 
islation was  fully  authorized  by  the  Thir- 
teenth Amendment  alone,  without  the  support 
which  it  afterward  received  from  the  Four- 
teenth Amendment,  after  the  adoption  of 
which  it  was  re-enacted  with  some  additions, 
it  is  not  necessary  to  inquire.  It  is  referred 
to  for  the  purpose  of  showing  that  at  that 
time  (in  1866)  Congress  did  not  assume, 
under  the  authority  given  by  the  Tliirteenth 


Amendment,  to  adjust  what  may  be  called 
the  social  rights  of  men  and  races  in  the 
community;  but  only  to  declare  and  vindicate 
those  fundamental  rights  which  appertain  to 
the  essence  of  citizenship,  and  the  enjoyment 
or  deprivation  of  which  constitutes  the  essen- 
tial distinction  between  freedom  and  slavery. 
We  must  not  forget  that  the  province  and 
scope  of  the  Thirteenth  and  Fourteenth 
Amendments  are  different;  the  former  simply 
abolished  slavery;  the  latter  prohibited  the 
states  from  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States; 
from  depriving  them  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  from 
denying  to  any  the  equal  protection  of  the 
laws.  The  amendments  are  different,  and  the 
powers  of  Congress  under  them  are  different. 
What  Congress  has  power  to  do  under  one,  it 
may  not  have  power  to  do  under  the  other. 
Under  the  Thirteenth  Amendment,  it  has  only 
to  do  with  slavery  and  its  incidents.  Under 
the  Fourteenth  Amendment,  it  has  power  to 
counteract  and  render  nugatory  all  state  laws 
and  proceedings  which  have  the.  effect  to 
abridge  any  of  the  privileges  or  immunities 
of  citizens  of  the  United  States,  or  to  deprive 
them  of  life,  liberty,  or  property  without  due 
process  of  law,  or  to  deny  to  any  of  them  the 
equal  protection  of  the  laws.  Under  the  Thir- 
teenth Amendment,  the  legislation,  so  far  as 
necessary  or  proper  to  eradicate  all  forms 
and  incidents  of  slavery  and  involuntary  ser- 
vitude, may  be  direct  and  primary,  operating 
upon  the  acts  of  individuals,  w^hether  sanc- 
tioned by  state  legislation  or  not;  under  the 
Fourteenth,  as  we  have  already  shown,  it 
must  necessarily  be,  and  can  only  be,  cor- 
rective in  its  character,  addressed  to  counter- 
act and  afford  relief  against  state  regulations 
or  proceedings."  Civil  Rights  Cases,  (1883) 
109  U.  S.  23. 

Disability  of  negro3S  as  witnesses.  —  This 
amendment  and  the  Civil  Rights  Bill  removed 
the  disability  of  negroes  as  witnesses.  Handy 
V.  Clark,  (1869)  4  Houst.  (Del.)  16.  See 
also  U.  S.  f.  Harris,  (1882)  106  U.  S.  640; 
Kelley  v.  State,  (1869)  25  Ark.  392.  But  see 
Bowlin  r.  Com.,  (1867)  2  Bush  (Ky.)  -6. 

See  further  as  to  the  guaranties  of  civil 
rights,  the  Fourteenth  and  Fifteenth  Amend- 
ments. 
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''All  persons  bom  or  naturalized  in  the  TTnited  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside."  * 

I.  Purpose  of  the  Clause,  385. 

1.  In  General^  385. 

2.  Operation  Not  Limited  by  the  Main  Object^  385. 

II.  Clause  Self-operating,  385. 

III.  DiSTLNCTioN  Between  Residence  and  Citizenship,  385. 

IV.  Definition  qf  **  Citizen,"  386. 

1.  In  General^  386. 

2.  Corporations  Not  Citizens^  386. 

V.  Two  Sources  of  Citizenship  —  Birth  and  Naturalization,  386. 

VI.  Distinction  Between  Citizenship  of  United  States  and  of  a 
State.  387. 

1.  In  General^  387. 

2.  Clause  Reiser ses  Previous  Rule  of  Citizenships  387. 

3.  Right  of  Person  to  Choose  State  Citizenship,  388. 

VII.  "Subject  to  the  Jurisdiction  Thereof,"  388. 

1.  In  General^  388. 

2.  Child  Born  of  Chinese  Parents,  389. 

3.  Status  of  Indians,  389. 

4.  Born  on  Board  Foreign  Vessel,  390. 

VIII.  Right  of  Suffrage,  390. 
IX.  Right  of  Expatriation,  390. 

*  This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  joint  resolu- 
tion of  Congress  dated  June  16,  1866,  14  Stat.  L.  358.  On  July  21,  1868,  Congress  adopted 
and  transmitted  to  the  department  of  state  a  concurrent  resolution  declaring  that  "  the  legis- 
latures of  the  states  of  Connecticut,  Tennessee,  New  Jersey,  Oregon,  Vermont,  New  York,  Ohio, 
Illinois,  West  Virginia,  Kansas,  Maine,  Nevada,  Missouri,  Indiana,  Minnesota,  New  Hampshire, 
Massachusetts,  Nebraska,  Iowa,  Arkansas,  Florida,  North  Carolina,  Alabama,  South  Carolina, 
and  Louisiana,  being  three-fourths  and  more  of  the  several  states  of  the  Union,  have  ratified 
the  Fourteenth  Article  of  Amendment  to  the  Constitution  of  the  United  States,  duly  proposed 
by  two-thirds  of  each  House  of  the  Thirty-ninth  Congress:  Therefore,  Resolved^  that  said 
Fourteenth  Article  is  hereby  declared  to  be  a  part  of  the  Constitution  of  the  United  States, 
and  it  shall  be  duly  promulgated  as  such  by  the  secretary  of  state."  The  secretary  of  state 
accordingly  issued  a  proclamation,  dated  July  28,  1868,  15  Stat.  L.  708,  declaring  that  the  pro- 
posed Fourteenth  Amendment  has  been  ratified,  in  the  manner  hereinafter  mentioned,  by  the 
legislatures  of  thirty  of  the  thirty-six  states,  viz.:  Connecticut,  June  30,  1866;  New  Hampshire, 
July  7,  1866;  Tennessee,  July  19,  1866;  New  Jersey,  Sept.  11,  1866  (and  the  legislature  of  the 
same  state  passed  a  resolution  in  April,  1868,  to  withdraw  its  consent  to  it) ;  Oregon,  Sept. 
19,  1866;  Vermont,  Nov.  9,  1866;  Georgia  rejected  it  Nov.  13,  1866,  and  ratified  it  July  21, 
1868;  North  Carolina  rejected  it  Dec.  20,  1866,  and  ratified  it  July  9,  1868;  New  York  ratified 
it  Jan.  10,  1867;  Ohio  ratified  it  Jan.  11,  1867  (and  the  legislature  of  the  same  state  passed 
a  resolution  in  January,  1868,  to  withdraw  its  consent  to  it)  ;  Illinois  ratified  it  Jan.  15, 
1867;  West  Virginia,  Jan.  16,  1867;  Kansas,  Jan.  18,  1867;  Maine,  Jan.  19,  1867;  Nevada,  Jan. 
22,  1867;  Missouri,  Jan.  26,  1867;  Indiana,  Jan.  29,  1867;  Minnesota,  Feb.  1,  1867;  Rhode 
Island,  Feb.  7,  1867;  Wisconsin,  Feb.  13,  1867;  Pennsylvania,  Feb.  13,  1867;  Michigan,  Feb. 
15,  1867;  Massachusetts,  March  20,  1867;  Nebraska,  June  15,  1867;  Iowa,  April  3,  1868; 
Arkansas,  April  6,  1868;  Florida,  June  9,  1868;  Louisiana,  July  9,  1868,  and  Alabama,  July  13, 
1868.  Georgia  again  ratified  the  amendment  Feb.  2,  1870.  Texas  rejected  it  Nov.  1,  186d, 
and  ratified  it  Feb.  18,  1870.  Virginia  rejected  it  Jan,  19,  1867,  and  ratified  it  Oct.  8,  1869. 
The  amendment  was  rejected  by  Kentucky,  Jan.  10,  1867;  by  Delaware,  Feb.  8,  1867;  by 
Maryland,  March  23,  1867,  and  was  not  afterward  ratified  by  either  state. 
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t  PiniP08E  OP  THE  Clattse  —  1.  In  General.  —  The  main  object  of  the  open- 
ing sentence  of  the  Fourteenth  Amendment  was  to  settle  the  question,  upon 
which  there  had  been  a  difference  of  opinion  throughout  the  country  and  in 
the  courts,  as  to  the  citizenship  of  free  negroes,  and  to  put  it  beyond  doubt  that 
all  persons,  white  or  black,  and  whether  fonnerly  slaves  or  not,  bom  or  natural- 
ized in  the  United  States,  and  owing  no  allegiance  to  any  alien  power,  should 
be  citizens  of  the  United  States  and  of  the  state  in  which  they  reside. 


Elk  17.  Wilkins,  (1884)   112  U.  S.  101.    See 
also  Slaughter-House  Cases,  (18724   16  Wall. 
(U.  S.)  73;  Van  Valkenburg  f?.  Brown,  (1872) 
43  Gal.  47. 

The  clause  as  to  citizenship  was  inserted  in 
the  amendment  not  merelv  as  an  authoritative 
declaration  of  the  generally  recognized  law  of 
the  country,  so  far  as  the  white  race  is  con- 
cerned, but  also  to  overrule  the  doctrine  of 
the  Dred  Scott  case,  affirming  that  persons 
of  the  African  race  brought  to  this  country 
and  sold  as  slaves,  and  their  descendants, 
were  not  citizens  of  the  United  States,  nor 
capable  of  being  such.  The  clause  changed 
the  entire  status  of  these  people.  It  lifted 
them  from  their  condition  of  mere  freedmen, 
and  conferred  upon  them,  equally  with  all 
other  native-bom,  the  rights  of  citizenship. 
When  it  was  adopted  the  naturalization  laws 
of  the  United  States  excluded  colored  persons 
from  becoming  citizens,  and  the  freedmen  and 


their  descendants,  not  being  aliens,  were  with- 
out the  purview  of  those  laws.  So  the  In- 
ability of  persons  to  become  citizens  under 
those  laws  in  no  respect  impairs  the  effect  or 
their  birth,  or  of  the  birth  of  their  children, 
upon  the  status  of  either  as  'citizens  under 
the  amendment  in  question.  In  re  Look  Tin 
Sing,  (1884)   21  Fed.  Rep.  909. 

''It  was  held,  in  the  celebrated  Dred  Scott 
case,  by  the  Supreme  Court  of  the  United 
States,  that  a  man  of  African  descent,  whether 
a  slave  or  not,  was  not  and  could  not  be  a 
citizen  of  the  state  or  of  the  United  States; 
and,  notwithstanding  the  criticism  to  which 
this  adjudication  was  subjected,  it  was  never 
overruled;  and  the  primary  object  of  the 
Fourteenth  Amendment  was  to  relieve  this 
race  from  the  disabilities  therein  declared  to 
be  inherent  in  and  inseparable  from  the  Afri- 
cnn  blood."  Mnrshall  v.  Donovan,  (1874)  10 
Bush   (Ky.)   687. 


2.  Operation  Hot  Limited  by  the  Main  Object.  —  As  appears  upon  the  face  of 
the  amendment,  as  well  as  from  the  history  of  the  times,  this  was  not  intended 
to  impose  any  new  restrictions  upon  citizenship,  or  to  prevent  any  persons 
from  becoming  citizens  by  the  fact  of  birth  within  the  United  States,  who 
would  thereby  have  become  citizens  according  to  the  law  existing  before  its 
adoption,  "  It  is  deolaratory  in  form,  and  eiiMbling  and  extending  in  effect. 
Its  main  purpose  doubtless  was,  as  has  often  been  recognized  by  this  court. 
to  establish  the  citizenship  of  free  negroes,  which  had  been  denied  in  the 
opinion  delivered  by  Chief  Justice  Taney  in  the  Dred  Scott  case,  and  to  put 
it  beyond  doubt  that  all  blacks,  as  well  as  whites,  born  or  naturalized  within  the 
jurisdiction  of  the  United  States,  are  citizens  of  the  United  States.  But  t'le 
opening  words,  *  All  persons  bom,'  are  general,  not  to  say  universal,  restricted 
only  by  place  and  jurisdiction,  and  not  by  color  or  race." 

U.  S.  r.  Wong  Kim  Ark,  (1898)   169  U.  S.  676,  affirming  01896)   71  Fed.  Rep.  382.      Sep 
Dred  Scott  v,  Sandford,  (1866)   19  How.  (U.  S.)  393. 

n.  Clausb  Self-OPEBATINO. —  The  instantaneous  effect  of  this  clause  was 
to  make  all  the  persons  described  in  the  first  section  citizens  alike  of  the 
United  States  and  of  the  states  wherein  they  lived.  It  required  no  legislation 
by  Congress  to  perfect  this  right  The  amendment  itself,  of  its  own  force, 
achieved  the  object. 

U.  S.  V,  Lackey,  (1900)  99  Fed.  Rep.  965. 

m.  DiBTinoTioN  Between  Residence  and  Citizenship.  —  Residence  and 

citizenship  are  wholly  different  things  within  the  ineaiiing  of  the  Constitution 

9  y  S.  A.  —  2.")  385  Volume  IX. 


CitutnBhip.  CONSTITUTION,  Amendment  XIV.,  lec.  I. 

and  the  laws  defining  and  regulating  tte  jurisdiction  of  the  Circuit  Court  of 
the  United  States. 

Steigleder  v.  McQuesten,   (1905)   198  U.  S.       bare  averment  of  the  residence  of  the  parties 

143.  is  sufficient,  prima  facie,  to  show  jurisdiction 

A  X    x       ;a     «^  A^^^    ^4.  -1.^^  4«^-  when  the  jurisdiction  bears  upon  the  citizen- 

Averment  of  residence  does  not  show  juns-  ^^j     ^^  ^^         ^.^      Robertson   v.   Cease, 

diction. -There    is    nothing    in    this    clause  ^jgJ-ygj  97  U.  k  660. 

which  requires  and  justifies  a  rule  that  the  ^         ' 

IV.  Definitiov  op  "  Citizen  '*  —  1.  In  General.  —  The  Constitution  nowhere 
defines  the  meaning  of  the  word  "  citizen,"  either  by  way  of  inclusion  or 
exclusion,  except  in  so  far  as  this  is  done  by  the  affirmative  declaration  that 
"  all  persons  bom  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States."  In  this  respect,  as  in 
other  respects,  it  must  be  interpreted  in  the  light  of  the  common  law,  the 
principles  and  history  of  which  were  familiarly  known  to  the  framers  of  the 
Constitution. 

U.  S.  V.  Wong  Kim  Ark,  (1898)  169  U.  S.  654,  afflrming  (1896)  71  Fed.  Rep.  382. 

2.  Corporations  Hot  Citizens. —  Citizens  of  the  United  States  within  the  mean- 
ing of  this  article  must  be  natural  and  not  artificial  persons,  and  therefore  a 
corporate  body  is  not  a  citizen  of  the  United  States  as  that  term  is  here  used. 

Insurance  Co.   v.   New  Orleans,    (1870)    1  or  property  without  due  process  of  law,  or 

Woods  (U.  S.)  85,  13  Fed.  Ca-s.  No.  7,062.  deny  to  any  person  within  its  jurisdiction  the 

equal  protection  of  the  law.     They  are  not, 

Corporations  may  be  "  persons  "  within  the  however,  citizens  within  the  meaning  of  this 

due    process    and    equal    protection    clauses,  or  any  other  clause  in  the  Constitution.    Fire 

and   as   such   within   the   provision   that   no  Dept.  v,  Stanton,  (1898)  28  N.  Y.  App.  Div. 

state  shall  deprive  any  person  of  life,  liberty,  334. 

v.  Two  SouBCEs  07  CiTizEVSHiP  —  BiETH  AND  Hatubalization.  —  This  sec- 
tion contemplates  two  sources 'of  citizenship,  and  two  only:  birth  and  naturaliza- 
tion. The  persons  declared  to  be  citizens  are  "  all  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof."  The  evident 
meaning  of  these  last  words  is,  not  merely  subject  in  some  respect  or  degree 
to  the  jurisdiction  of  the  United  States,  but  completely  subject  to  their  political 
jurisdiction,  and  owing  them  direct  and  immediate  allegiance.  And  the  words 
relate  to  the  time  of  birth  in  the  one  case,  as  they  do  to  the  time  of  naturaliza- 
tion  in  the  other.  Persons  not  thus  subject  to  the  jurisdiction  of  the  United 
States  at  the  time  of  birth  cannot  become  so  afterwards,  except  by  being 
naturalized,  either  individually,  as  by  proceedings  under  the  naturalization  acts, 
or  collectively,  as  by  the  force  of  a  treaty  by  which  foreign  territory  is 
acquired. 

Elk  17.  Wilkins,  (1884)   112  U.  S.  101.  can  only  be  acquired  by  naturalization  under 

the  authority  and  in  the  forms  of  law.     But 

Naturalization  of  native-born  unnecessary.  citizenship   by   birth   is   established   by   the 

—  The  Fourteenth  Amendment  of  the  Consti-  mere  fact  of  birth   under  the  circumstances 

tution,  in  the  declaration  that  "all  persons  defined    in   the   Constitution.     Every  person 

born  or  naturalized  in  the  United  States,  and  born    in   the   United   States,   and   subject   to 

subject  to  the  jurisdiction  thereof,  are  citi-  the  jurisdiction   thereof,  becomes  at  once  a 

zens  of  the  United  States  and  of  the  state  citizen   of  the  United  States,  and  needs  no 

wherein  they  reside,"  contemplates  two  sources  naturalization.      U.    S.    r.    Wong   Kim    Ark, 

of    citizenship,    and    two    only:     birth    and  (1808)    161)  U.   S.  702,  affirming    (1896)    71 

naturalization.    Citizenship  by  naturalization  Fed.  Rep.  382. 
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A  negro  bom  in  Canada,  whose  parents  resided,  did  not  become  a  citizen  of  this  coun- 

were   bom   in    Virginia   and    held    there    as  try  by  coming  to  the  United  States  when  he 

slaves  until  they  left  Virginia  and  went  to  was  nearly  twenty  years  of  age.    Hedgman  v. 

Canada  in  1834,  where  from  that  time  they  Board  of  Registration,   (1872)   26  Mich.  61. 

•  Women,  if  Bom  of  Citizen  Parents  within  the  jurisdiction  of  the  United  States, 
have  always  been  considered  citizens  of  the  United  States,  as  much  so  before 
the  adoption  of  tliis  amendment  as  since. 

Minor  v.  Happersett,  (1874)  21  Wall.  (U.  S.)  165. 

VI.  DiBTiNCTiov  Between  Citizenship  of  Uniteb  States  and  of  a  State 

—  1.  In  General.  —  The  distinction  between  citizenship  of  the  United  States  and 
citizenship  of  a  state  is  clearly  recognized  and  established.  Not  only  may  a 
man  be  a  citizen  of  the  United  States  without  being  a  citizen  of  a  state,  but 
an  important  element  is  necessary  to  convert  the  former  into  the  latter.  He 
must  reside  within  the  state  to  make  him  a  citizen  of  it,  but  it  is  only  necessary 
that  he  should  be  bom  or  naturalized  in  the  United  States  to  be  a  citizen  of  the 
Union.  It  is  quite  clear,  then,  that  there  is  a  citizenship  of  the  United  States, 
and  a  citizenship  of  a  state,  which  are  distinct  from  each  other,  and  which 
depend  upon  different  characteristics  or  circumstances  in  the  individual. 

Slaughter-House    Cases,    (1872)     16    Wall.  turns  the  Dred  Scott  decision  by  making  all 

(U.  S.)   73,  wherein  the  court  said  that  this  persons  bom  within  the  United  States,  and 

clause  declares  that  persons  may  be  citizens  subject   to   its   jurisdiction,    citizens    of    the 

of  the  United  States  without  regard  to  their  United  States, 
citizenship  of  a  particular  state,  and  it  over- 

2.  Clause  Reverses  Previous  Rule  of  Citizenship.  —  Prior  to  tlie  adoption  of  this 
amendment,  strictly  speaking,  there  were  no  citizens  of  the  United  States,  but 
only  of  some  one  of  them.  Congress  had  the  power  "  to  establish  an  uniform 
rule  of  naturalization,"  but  not  the  power  to  make  a  naturalized  alien  a  citizen 
of  any  state.  But  the  states  generally  provided  that  such  persons  might,  on 
sufficient  residence  therein,  become  citizens  thereof,  and  then  the  courts  held, 
ah  convenient i,  rather  than  otherwise,  that  they  became  ipso  faHo  citizens  of 
the  United  States.  But  the  amendment  declares  the  law  positively  on  the 
subject,  and  reverses  this  order  of  procedure,  by  making  citizenship  of  a  state 
consequent  on  citizenship  of  the  United  States;  for,  having  declared  what 
persons  are  citizens  of  the  United  States,  it  does  not  stop  there,  and  leave  it 
in  the  power  of  a  state  to  exclude  any  such  person  who  may  reside  therein 
from  its  citizenship,  but  adds,  "  and  such  persons  shall  also  be  citizens  of  the 
state  wherein  they  reside." 

Sharon  t?.  Hill,  (1885)  26  Fed.  Rep.  343.  citizens  thereof.  U.  S.  r.  Hall,  (1871)  3 
By  the  original  Constitution,  citizenship  in  ^^^"^^^^  ^og.  N.  260,  26  Fed.  Cas.  No.  16,282. 
the  United  States  was  a  consequence  of  citi-  "The  Fourteenth  Amendment  creates  and 
zenship  in  a  state.  By  this  clause  this  defines  citizenship  of  the  United  States.  It 
order  of  things  is  reversed.  Citizenship  in  had  long  been  contended,  and  had  been  held 
the  United  States  is  defined;  it  is  made  inde-  by  many  learned  authorities,  and  had  never 
pendent  of  citizenship  in  a  state,  and  citizen-  been  judicially  decided  to  the  contrary,  that 
ship  in  a  state  is  a  result  of  citizenship  in  there  was  no  such  thing  as  a  citizen  of  the 
the  United  States.  So  that  a  person  bom  United  States,  except  as  that  condition  arose 
or  naturalized  in  the  United  States,  and  from  citizenship  of  some  state.  No  mode 
subject  to  its  jurisdiction,  is,  without  refer-  existed,  it  was  said,  of  obtaining  a  citizen- 
ence  to  state  constitutions  or  laws,  entitled  ship  of  the  United  States,  except  by  first  be- 
to  all  the  privileges  and  immunities  secured  coming  a  citizen  of  some  state.  This  ques- 
by  the  Constitution  of  the  United  States  to  tion  is  now  at  rest.    The  Fourteenth  Amend- 
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ment  defines  and  declares  who  shall  be  citi-  the  like.     With  this  qualification,  evexy  per- 

zens  of  the  United  States,  to  wit,  *  all  persons  son  bom  in  the  United  States  or  naturalized 

bom   or   naturalized   in   the   L^nited   States,  is  declared  to  be  a  citizen  of  the  United  States 

and  subject  to  the  jurisdiction  thereof.*    The  and  of  the  state  wherein  he  resides."     U.  S. 

latter  qualification  was  intended  to  exclude  v.  Anthony,  (1873)   11  Blatchf.  (U.  S.)  200, 

the  children   of  foreign  representatives  and  24  Fed.  Cas.  No.  14,459. 

3.  Right  of  Person  to  Choose  State  Citizenship.  —  A  citizen  of  the  United  States 
is,  under  the  amendment,  prima  facie  a  citizen  of  the  state  wherein  he  resides, 
and  cannot  arbitrarily  be  excluded  therefrom  bv  such  state,  but  he  does  not 
become  a  citizen  of  the  state  against  his  will,  and  contrary  to  his  purpose  and 
intention  to  retain  an  already  acquired  citizenship  elsewhere.  The  amendment 
is  a  restraint  on  the  power  of  the  state,  but  not  on  the  right  of  the  person  to 
choose  and  maintain  his  citizenship  or  domicile;  but  it  protects  him  in  the 
exercise  of  that  right  by  making  him  a  citizen  of  that  state  in  which  he  may 
choose  to  reside  with  such  intention. 

Sharon  i;.  Hill,  (1885)  26  Fed.  Rep.  344.  ' 

Vn.  "Subject  to  the  Jubisdiotiok  Thebeof''  —  1.  In  General  —  The  real 
object  of  the  Fourteenth  Amendment  of  the  Constitution,  in  qualifying  the 
words,  "  All  persons  bom  in  the  United  States,"  by  the  addition,  "^  and  subject 
to  the  jurisdiction  thereof,"  would  appear  to  ha.ve  been  to  exclude,  by  the 
fewest  and  fittest  words,  besides  children  of  members  of  the  Indian  tribes, 
standing  in  a  peculiar  relation  to  the  national  government,  unknown  to  the 
common  law,  the  two  classes  of  cases  —  children  bom  of  alien  enemies  in 
hostile  occupation,  and  children  of  diplomatic  representatives  of  a  foreign 
state  —  both  of  which,  as  has  already  been  shown,  by  the  law  of  England,  and 
by  our  own  law,  from  the  time  of  the  first  settlement  of  the  English  colonies 
in  America,  had  been  recognized  exceptions  to  the  fundamental  rule  of  citizen- 
ship by  birth  within  the  country. 

U.  S.  V.  Wong  Kim  Ark,  (1898)   169  L.  S.  *  within  the  jurisdiction'  of  one  of  the  states 

682,  wherein  the  court  said:      "The  words  of  the  Union  are  not  *  subject  to  the  jurisdic- 

*in   the   United   States,   and   subject   to   the  tion  of  the  United  States.' "    Afflrming {ISdii) 

jurisdiction  thereof,'  in  the  first  sentence  of  71  Fed.  Rep.  382. 

the  Fourteenth  Amendment  of  the  Constitu-  mu^  ^^^^jm  Mi.,«;  j*  xj  m  j.  v  ^ 
tion,  must  be  presumed  to  have  been  under-  , JJi%r«.o?oK!^^^^^^^^  ,^t  ''°^-" 
stood  and  inte^nded  bv  the  Congress  which  ^^.f J^  ,f ^*"  ^JT^^t^/^^q'w  ^\*%^"""" 
proposed  the  amendment,  and  bv  the  lec?isla-  f/^^V?H:  «"^^  ?«  ^^e  United  States  had  over 
turi^s  which  adopted  it,  in  the  same  sense  ^^  ^^^^^^1"?  ^^^«^^  ^^«  adoption  of  this  amend- 
in   which   the  like  words   had  been   uned   bv  f^^"^'     Aliens,  among  whom  are  person,  born 

Chief   Justice  Marshall    in   the   well    known  ■ri^r/L"^^^  '^  -r^anK^'i^^^^^^         ""■'  ^" 

case  of  The  Exchan-o;  and  as  the  equivalent  '"^,.>"  ^^J%f  ""^^7;  "«  subject  to  the  juris- 

of  the  words  Svithin  the  limits  and  under  fiction  of  the  Vnited  States  only  to  a  lim- 

the  jurisdiction  of  the   United   States.'   and  '^^^  ,^^^^"*-      Pohtical    and    military    rights 

the  converse  of  the  words,  '  out  of  the  limits  f.'^^  duties  do  not  pertain  to  them     Lxpatria- 

and    jurisdiction    of   the   United    States,'    as  tion-Foreign    Domjcile-Citizenshi^     (18/3) 

habitlialh    used   in   the   naturalization   Acts.  ^^  ^P'  A"y--^^en.  duu. 

This  presumption  is  confirmed  by  the  use  of  Excludes  children  of  ministers  and  consuls, 

the  word  *  jurisdiction '  in  the  last  clause  of  —  Tlie  phrase  "subject  to  its  jurisdiction" 

the  same  section  of  the  Fourteenth   Amend-  ^as  intended  to  exclude  from  its  operation 

ment,  which   forbids  any  state  to  *  deny  to  children  of  ministers,  consuls,  and  citizens  or 

nny  person  within  its  jurisdiction  the  equal  subiects   of   foreign   states   born   within   the 

protection  of  the  laws.'     It  is  impossible  to  United  States.  Slaughter-House  Cases,  ( 1872) 

construe  the  words  *  subject  to  the  jurisdic-  jg  Wall.  {V.  S.)  73. 
tion  thereof,'  in  the  opening  sentence,  as  less 

comprehensive   than    the   words   '  within    its  They  alone  are  subject  to  the  jurisdiction 

jurisdiction,'    in   the   concluding  sentence   of  of  the  United  States  who  are  within  their 

the  same  section;   or  to   hohl   tluit   persons  dominions  and  under  the  protection  of  their 
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laws,  and  with  the  consequent  obligation  to 
obey  them  when  obedience  can  be  rendered; 
and  only  those  thus  subject  by  their  birth  oi 
naturalization  are  within  the  terms  of  the 
amendment.  The  jurisdiction  over  these  lat- 
ter must,  at  the  time,  be  both  actual  and 
exclusive.  The  words  mentioned  except  from 
citizenship  children  born  in  the  United  States 
of  persons  engaged  in  the  diplomatic  service 


of  foreign  governments,  such  as  ministers 
and  ambassadors,  whose  residence,  by  a  fiction 
of  public  law,  is  regarded  as  part  of  their 
own  country.  This  extraterritoriality  of 
their  residence  secures  to  their  children  born 
here  all  the  rights  and  privileges  which  would 
inure  to  them  had  they  been  born  in  the  coun- 
try of  their  parents.  In  re  I^ok  Tin  Sing, 
(1884)   21  Fed.  Rep.  906. 


2.  Child  Bom  of  Chinese  Parents.  —  A  child  bom  in  the  United  States  of 
parents  of  Chinese  descent,  who  at  the  time  of  his  birth  are  subjects  of  the 
emperor  of  China,  but  have  a  domicile  and  residence  in  the  United  States,  and 
are  there  carrying  on  business,  and  are  not  employed  in  any  diplomatic  or 
official  capacity  under  the  emperor  of  China,  becomes  at  the  time  of  his  birth 
a  citizen  of  the  United  States,  by  virtue  of  the  first  clause  of  the  Four- 
teenth Amendment  of  the  Constitution,  "  All  persons  bom  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  reside." 


U.  S.  V.  Wong  Kim  Ark,  (1898)  169  U.  S. 
653,  affirming   (1896)   71  Fed.  Rep.  382. 

Chinese  persons  within  the  United  States 
(meaning  thereby  the  organized  states  and 
territories),  and  their  descendants,  when  born 
therein  of  parents  residing  here,  and  not  em- 
ployed in  a  diplomatic  or  official  capacity 
under  the  emperor  of  China,  are  citizens  of 
the  United  States,  and,  when  such  fact  is 
established  in  the  mode  and  nlanner  prescribed 
by  the  proper  authorities,  are  entitled  to  be 
and  remain  therein,  and  are  entitled  to  the 
equal  protection  of  tlie  laws.  U.  S.  v.  Lee 
Huen,  (1902)    118  Fed.  Rep.  454. 

A  person  born  in  the  United  States  of 
Chinese  parents  is,  by  the  rule  of  the  com- 
mon law,  and  by  force  of  this  amendment,  a 
citizen  of  the  United  States,  and  in  restraint 
of  his  or  her  liberty  or  locomotion  therein, 
may  be  delivered  therefrom  by  habeas  corpus 


b\:  the  proper  national  court.  In  re  Yung 
Smg  Hee,  (1888)  30  Fed.  Rep.  437.  See  also 
Ex  p.  Chin  King,  (1888)  36  Fed.  Rep.  354. 

When  the  parents  are  not  engaged  in  any 
diplomatic  or  official  capacity  under  the  gov- 
ernment of  China  or  other  foreign  power,  a 
person  bom  in  the  United  States  of  Chinese 
parents  residing  therein  is  bom  subject  to 
the  jurisdiction  of  the  United  States,  and  he 
is  a  citizen  thereof,  under  this  amendment. 
In  re  VVy  Shing,  (1888)  36  Fed.  Rep.  563. 
See  also  In  re  Look  Tin  Sing,  (1884)  21  Fed. 
Rep.  910,  wherein  the  court  said  that  no  citi- 
zen can  be  excluded  from  this  country  except 
in  punishment  of  crime. 

The  amendments  did  not  confer  the  right 
of  citizenship  upon  the  Mongolian  race,  ex- 
cept such  as  are  born  within  the  United 
States.    State  v.  Ah  Chew,  (1881)  16  Nev.  68. 


3.  Status  of  Indians.  —  An  Indian  bom  a  member  of  one  of  the  Indian  tribes 
within  the  United  States  is  not  merely  by  reason  of  his  birth  within  the  United 
States,  and  of  his  afterwards  voluntarily  separating  himself  from  his  tribe 
and  taking  up  his  residence  among  white  citizens,  a  citizen  of  the  United 
States  within  the  meaning  of  this  clause.  "  The  alien  and  dependent  con- 
dition of  the  members  of  the  Indian  tribes  could  not  be  put  off  at  their  own 
will,  without  the  action  or  assent  of  the  United  States.  They  were  never 
deemed  citizens  of  the  United  States,  except  under  explicit  provisions  of  treaty 
or  statute  to  that  effect,  either  declaring  a  certain-  tribe,  or  such  members  of  it  as 
chose  to  remain  behind  on  the  removal  of  the  tribe  westward,  to  be  citizens, 
or  authorizing  individuals  of  particular  tribes  to  become  citizens  on  appli- 
cation to  a  court  of  the  United  States  for  naturalization,  and  satisfactory  proof 
of  fitness  for  civilized  life." 


Elk  V.  Wilkins,  (1884)  112  U.  S.  99.  See 
Relation  of  Indians  to  Citizenship,  (1856)  7 
Op.  Attv.-Gen.  740:  >[cKay  v.  Campbell, 
(1871)  2  Sawy.  (U.  S.)  118,  16  Fed.  Cas.  No. 
8,840. 


The  only  adjudication  that  has  been  made 
by  this  court  upon  the  meaning  of  the  clause, 
"  and  subject  to  the  jurisdiction  thereof," 
in  the  leading  provision  of  the  Fourteenth 
Amendment,  is  Elk  i).  Wilkins,    (1884)    112 
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I'.  S.  94,  in  which  it  was  decided  that,  an 
Indian  born  a  member  of  one  of  the  Indian 
tribes  within  the  United  States,  which  still 
existed  and  was  recognized  as  an  Indian  tribe 
by  the  United  States,  w^ho  had  voluntarily 
separated  himself  from  his  tribe,  and  taken 
up  his  residence  among  the  white  citizens  of 
a  iitate,  but  who  did  not  appear  to  have 
been  naturalized,   or  taxed,   or  in  any  way 


rpcognized  or  treated  as  a  citizen,  either  by 
the  United  States  or  by  the  state,  was  not 
a  citizen  of  the  United  States,  as  a  peison 
born  in  tlie  United  States,  "  and  subject  to 
the  jurisdiction  thereof,"  within  the  meaning 
of  the  clause  in  question.  U.  S.  v.  Wong  Kim 
Ark,  (1898)  169  U.  S.  680.  affirming  (1896) 
71  Fed.  Rep.  382. 


A  Ponon  Born  Off  a  Beservation,  whose  father  and  mather  were  duly  married, 
the  father  being  a  white  man  and  a  naturalized  citizen  of  the  United  States, 
and  the  mother  being  an  Indian,  and  who  was  reared  and  educated  as  the 
children  of  other  citizens  of  the  United  States,  is  a  citizen  of  the  United  States. 

allottees,  each  and  ever^'  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotments  have  been  made  shp.ll  have  the 
benefit  of  and  be  subject  to  the  laws,  both 
civil  and  criminal,  of  the  state  or  territory* 
in  v.'hich  thev  mav  reside:  and  no  territon' 
shall  pass  or  enforce  any  law  denying  any 
such  Indian  within  its  jurisdiction  the  equal 
protection  of  the  law.  And  every  Indian 
born  within  the  territorial  limits  of  the  United 
States  to  whom  allotments  shall  have  been 
made  under  the  provisions  of  this  Act,  or 
under  any  law  or  treaty,  and  every  Indian 
bom  within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up,  within 
said  limits,  his  residence  separate  and  anart 
from  any  tribe  of  Indians  therein,  and  nas 
adopted  the  habits  of  civilized  life,  and  every 
Indian  in  Indian  Territory  is  hereby  declared 
to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privileges,  and  im* 
munities  of  such  citizens,  whether  said  Indian 
has  been  or  not,  by  birth  or  otherwise,  a 
member  of  any  tribe  of  Indians  within  the 
territorial  limits  of  the  United  States,  with- 
out in  any  manner  impairing  or  otherwise 
affecting  the  right  of  any  such  Indian  to 
tribal  or  other  property." 


U.  S.  V.  Hadley,   (1900)   99  Fed.  Rep.  437. 

Indians  bom  of  a  tribe  that  no  longer 
keeps  up  its  tribal  integrity,  and  who  are 
liable  to  taxation  in  the  state  of  their  resi- 
dence, are,  under  the  Fourteenth  Amendment 
and  the  Civil  Rights  Bill  of  April  9,  1866, 
citizens  of  the  United  States  and  of  such 
state,  and  entitled  to  vote  in  federal  elections. 

U.  S.  V.  Elm,  (1877)  25  Fed.  Cas.  No.  15,048. 

« 

An  Indian  appears  to  be  entitled  to  the 
benefit  of  and  to  be  subject  to  the  laws  of 
the  state  in  which  he  resides  the  moment  he 
becomes  a  citizen  of  the  United  States.  By 
virtue  of  the  Fourteenth  Amendment  a  citi- 
zen of  the  United  States  becomes,  by  residence 
therein,  a  citizen  of  the  state,  and  entitled  to 
all  the  rights,  privileges,  and  immunities  of 
other  citizens  of  the  state  and  to  the  equal 
protection  of  its  laws.  Matter  of  Heff,  (1905) 
197  U.  S.  604. 

See  the  Act  of  Feb.  8,  1887,  sec.  6,  ch.  119 
(under  title  Indians,  3  Fed.  Stat.  Annot. 
496),  which,  as  amended  by  the  Act  *  of 
March  3,  1901.  ch.  868,  reads  as  follows: 
**  That  upon  the  completion  of  said  allot- 
ments and  the  patenting  of  the  lands  to  said 


4.  Bom  on  Board  Foreign  VesMl.  —  Persons  bom  on  a  public  vessel  of  a 
foreign  country,  while  within  the  waters  of  the  United  States,  and  consequently 
within  their  territorial  jurisdiction,  are  also  excepted.  They  are  considered 
as  bom  in  the  country  to  which  the  vessel  belongs.  In  the  sense  of  public  law, 
they  are  not  born  within  the  jurisdiction  of  the  United  States. 

In  re  Look  Tin  Sing,  (1884)  21  Fed.  Rep.  906. 

ViU.  Eight  of  Suffbaoe. —  To  make  a  person  a  citizen  is  not  to  make  him 
or  her  a  voter.  All  that  has  been  accomplished  by  this  amendment  was  to 
advance  such  persons  to  full  citizetnship,  and  clothe  them  with  the  capacity  to 
become  voters. 


Spencer  v.  Board  of  Registration,    (1873) 
1  MacArthur  (D.  C.)   169. 

Women  are  not  given  the  right  to  vote 
under  the  Fourteenth  Amendment  to  the  Con- 


stitution, which  provides  that  all  persons 
bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citi- 
zens thereof,  (jougar  r.  Timberlake,  (1897) 
148  Ind.  38. 


IZ.    Bight  op   Expatbiatiov.  —  This  clause  was  designed  to  except  from 
citizenship  persons  who,  though  bom  or  naturalized  in  the  United  States, 
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have  renounced  their  allegiance  to  our  government,  and  thus  dissolved  their 
political  connection  with  the  country.  The  United  States  recognize  the  right 
of  every  one  to  expatriate  himself  and  choose  another  country.  The  English 
doctrine  of  perpetual  and  unchangeable  allegiance  to  the  government  of  one's 
birth,  attending  the  subject  everywhere  he  goes,  has  never  taken  root  in  this 
country,  although  there  are  judicial  dicta  that  a  citizen  cannot  renounce  his 
allegiance  to  the  United  States  without  the  permission  of  the  government,  under 
regulations  prescribed  by  law;  and  this  would  seem  to  have  been  the  opLrion 
of  Chancellor  Kent,  when  he  published  his  Commentaries.  But  a  different 
doctrine  prevails  now. 

In  re  Look  Tin  Sing,  (1884)  21  Fed.  Rep.       rule  of  naturalization,  8  Fed.  Stat.  Annot. 
906.     See  also,  under  the  clause  granting  to       574. 
Congress  the  power  to  establish  an  uniform 
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AMENDMENT  XIV.,  SECTION   1. 

''  No  state  shall  make  or  enforce  any  law  wMoh  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States." 

I.  Prohibition  on  State  Action,  393. 

1.  /n  General^  393. 

2.  On  All  State  Agencies^  393. 

3.  Not  Against  Wrongful  Action  of  Individuals^  395. 

4.  Territories  and  District  of  Columbia^  396. 

11.  Who  Are  Citizens,  396. 

1.  In  General^  396. 

2.  Corporation  Not  a  Citizen^  397. 

III.  Privileges  and  Immunities  of  Citizens  of  the  United  States,  397. 

1.  Not  a  Grant  of  New  Privileges ^  397. 

2.  Those  Secured  by  the  Constitution^  397. 

3.  Of  Citizens  of  the  United  States^  398. 

4.  Limitations  of  the  First  Eight  Amendments^  398. 

5.  Right  of  Suffrage,  399. 

a.  In  General,  399. 

b.  Woman  Suffrage,  400. 

6.  Right  to  Practice  Law,  400. 

7.  Right  to  Organize  Labor,  400. 

8.  Right  of  Asylum  Against  Unlawful  Abduction  of  Fugitive^  401. 

9.  Resentence  After  Serving  Part  of  Illegal  Sentence,  401. 
10.  State  Legislation  Affecting  Privileges  and  Immunities,  401. 

a.  Recognition  'of  Racial  Distinctions,  401. 

(i)  Prohibiting  Marriage  of  White  and  Colored  Persons^  401. 

(2)  Separate  Schools  for  White  and  Colored  Children,  401. 

(3)  Validating  Gifts  Afade  for  Education  of  White  Per  sons  ^  40a 

(4)  Separate  Coach  Law,  402. 

(5)  Bastardy  Law  Relating  Only  to  White  Women,  402, 

(6)  Legislation  Directed  Against  Chinese,  402. 

(<z)  Prohibiting  Employment  by  Corporations^  402. 
(b)  Prohibiting  Laundry  Business,  403. 

b.  Regulation  of  yuries,  403. 

(i)  Poiuer  of  State  to  Prescribe  Qualifications,  403. 

(2)  Statute  Relating  to  Opinion  of  Juror,  403. 

(3)  Authorizing  Trial  by  Eight  Jurors,  403. 

(4)  Exclusion  of  Negroes  from  Jury,  404. 

(5)  Right  of  Mongolians  to  Serve  as  Jurors,  404. 

(6)  Right  to  Have  Women  on  Jury,  404. 
€,  Prohibiting  Setting  Aside  Verdicts,  404. 

d.  Statutory  Presumption  Against  Railroad,  404. 

e.  Attachments  Against  Nonresidents,  404. 

f.  Appointment  of  Guardians  of  Minors  Having  Living  Parents^  404 

g.  Game  and  Fish  Laws,  405. 

(i)  Shipping  Game  Out  of  the  State,  405. 
(2)  Regulating  Leases  of  Oyster  Lands,  405. 
h,   Sunday  Imivs,  405. 

( 1 )  Requiring  Closing  of  Places  of  Business,  405. 

(2)  Prohibiting  Playing  Baseball  on  Sunday,  405. 
/.   Regulating  Manufacture  and  Sale  of  Liquors,  405. 
y.  Employ  me  Jit  of  Women  in  Places  of  Amusement,  407. 

392  Volume  IX. 


AttMidmrat  XIT.,  mo.  1.  CONSTITUTION,  PriviUges  and  Immunitiot. 

k.  Regulation  of  Prostitution^  408. 

/.  Prohibiting  Visiting  Place  Where  Opium  I 5^  Soldy  408. 
m.  Prohibiting  Business  of  Ticket  Scalping^  408. 

If.  Regulating  City  and  Private  Markets^  408. 

o.  Regulating  Sale  of  Seed  Cotton,  409. 
/.   Giving  Monopoly  to  Slaughter-house  Business,  409. 

q.  Imposing  Conditions  on  Sale  of  Patent  Rights,  409. 

r.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void,  410. 

s.  Prohibiting  Use  of  National  Flag  for  Advertising  Purposes,  410. 

/.  Regulating  Practice  of  Medicine,  410. 

u.  Regulating  Business  of  Insurance,  411. 

V,  Regulating  Hours  of  Labor,  411. 
w.  Regulating  IVeighing  and  Measuring  Coal  at  Mines,  411. 

X,  Regulating  Payment  of  Wages  in  Scrip,  412. 

y.  Civil  Service  Law,  412. 

z.  Regulating  Public  Speaking  on  Public  Groutids,  412. 
HI.   Compulsory  Labor  in  Repairing  Roads,  412. 
b\.  Regulating  Use  of  Bicycles  on  streets,  412. 
c\.  Prescribing  Use  of  Particular  Petroleum  Lamp,  413. 
di.   State  Taxation^  413. 

(i)   Tax  on  Emigrant  Agents,  413. 

(2)  Tax  on  Passengers,  413. 

(3)  Succession  Tax,  414. 

(4)  Taxing  Debt  Held  Against  Nonresident,  414. 

(5)  Tax  on  Itinerant  Venders,  414. 

(6)  License  for  Sale  of  Fertilizers,  414. 

(7)  License  to  Deal  in  Trading  Stamps,  415. 

1  Fbohibition  on  State  Action  —  1.  In  General. —  The  prohibitions  of  this 

section  have  referenoe  to  state  action  exclusively. 

Virginia  v.  Rives,    (1879)    100  U.  S.  318.  The   Chinede   Exclusion   Act   of   Congress, 

See    also    the    cases    cited    throughout    this       of  1892,  does  not  violate  this  clause,  as  the 
division.  inhibitions  of  this  section  arc  laid  upon  the 

The  .ction  of  a  private  educational  in-      t»fi™„°w^''t  "-^T^I?'  *k''*''A'  """^  '"'7  "" 

may  receive  municipal  aid.     State  v.  Mary- 
land Institute,  (1898)   87  Md.  650. 

8.  On  All  State  Agencies.  —  These  provisions  have  reference  to  actions  of  the 
political  body  denominated  a  state,  by  whatever  instruments  or  in  whatever 
modes  that  action  may  bo  taken.  A  state  acts  by  its  legislative,  its  executive, 
or  its  judicial  authorities.  It  can  act  in  no  other  way.  The  constitutional  pro- 
vision, therefore,  must  mean  that  no  agency  of  the  state,  or  of  the  officers  or 
agents  by  whom  its  powers  are  exerted,  shall  deny  to  any  j)erson  within  its 
jurisdiction  the  equal  protection  of  the  laws.  Whoever,  by  virtue  of  public 
position  under  a  state  government,  deprives  another  of  property,  life,  or 
liberty,  without  due  process  of  law,  or  denies  or  takes  away  the  equal  protection 
of  the  laws,  violates  the  constitutional  inhibition ;  and  as  he  acts  in  the  name 
and  for  the  state,  and  is  clothed  wdth  the  state's  power,  his  act  is  that  of  the 
state. 

Ex  p.  Virginia,  (1879)   100  U.  S.  347.    See       it  acts.    Missouri  v.  Dockery,  (1903)   191  U. 
also  Chicago,  etc.,  R.  Co.  r.  Chicago,   (1897)        S.  170. 

tfVkf  ^^^'  ^'''"  ''•  ^^'^^''^'  ^'^^^^    ^^^  The  inhibition  of  the  Fourteenth  Amend- 
^'  mcnt  is  against  action  by  a  state  deprivin*^ 
Rights  under  this  amendment  turn  on  the  an  individual  of  his  property.     The  n mend- 
power  of  the  state,  no  matter  ])y  what  organ  ment  is  to  be  liberally  construed.     It  U  not 
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to  b(i  c(in fined  to  a  legislative  act  specifically 
appropriating  the  property  of  A  or  B  to 
some  public  use.  A  state  acts  by  agents,  and 
the  inhibition  runs  against  all  who  are  in 
fact  such  agents,  acting  within  the  scope 
of  an  authority  conferred  upon  them  by  the 
state.  Huntington  %>,  New  \ork,  (1902)  118 
Fed.  Rep.  686. 


State  action,  to  which  the  prohibitions  of 
the  Fourteenth  Amendment  extend,  is  not 
limited  to  a  legislative  enactment  as  it  comes 
from  the  hands  of  the  legislature,  but  extends 
to  all  instrumentalities  and  agencies  officially 
employed  in  the  execution  of  the  law  down 
to  the  point  where  the  personal  and  property 
rights  of  the  citizen  are  touched.  Nashville, 
etc.,  R.  Co.  t?.  Taylor,  (1898)  86  Fed.  Rep. 
184. 


This  Inhibition  Beaehes  the  LegislatiYe  afi  well  as  the  executive  and  judicial 
departments.  The  legislative  authority  cannot  usurp  the  power  to  determine 
what  is  due  process  of  law,  and  on  the  plea  of  public  necessity  ignore  the  well- 
established  safeguards  which  the  law  of  the  land  has  heretofore  recognized 
and  enforced. 


Meyers  v.  Shields,  (1894)  61  Fed.  Rep.  726. 

Municipal  ordinances.  —  While  an  ordi- 
nance, to  which  the  state  has  not,  by  delega- 
tion of  power  to  the  city,  given  or  attempted 
to  give  the  force  of  law,  will  not  fall  within 
the  constitutional  prohibitions,  yet  a  munici- 
pal ordinance,  passed  under  supposed  and  as- 
serted authority  delegated  by  the  state,  will 
be  regarded  as  a  "  law,"  and  is  the  act  of  the 
state  within  such  constitutional  inhibitions. 


Capital  City  Gas  Co.  t?.  Des  Moines,  72  Fed. 
Rep.  824. 

This  inhibition  upon  the  state  applies  to 
all  the  instrumentalities  and  agencies  em- 
ployed in  the  administration  of  its  govern- 
ment, to  its  executive,  legislative,  and  judicial 
departments,  and  to  the  subordinate  legisla- 
tive bodies  of  counties  and  cities.  Ho  Ah 
Kow  1?.  Nunan,  (1879)  5  Sawy.  (U.  S.)  662, 
12  Fed.  Cas.  No.  6,546. 


Action  of  JTudieial  Officers.  —  A  state  may  not,  by  any  of  its  agencies,  disregard 
the  prohibitions  of  the  amendment  Its  judicial  authorities  may  keep  within 
the  letter  of  the  statute  prescribing  forms  of  procedure  in  the  courts,  and  give  the 
parties  interested  the  fullest  opportunity  to  be  heard,  and  yet  it  might  be 
that  its  final  action  would  be  inconsistent  with  the  amendment  In  determining 
what  is  due  process  of  law,  regard  must  be  had  to  substance,  not  to  form. 


Chicago,  etc.,  R.  Co.  v.  Chicago,  (1897)  166 
U.  S.  234. 

A  final  judgment  of  a  state  court  con- 
struing a  state  statute  so  as  to  make  it, 
although  apparently  innocuous,  actually  an 
interference  with  property  rights,  is  held  to 
be  the  act  of  the  state.  Huntington  v.  New 
York,  (1902)  118  Fed.  Rep.  686,  wherein  the 
court  said  that  a  state  law,  as  it  leaves  the 
legislative  hands,  may  not  be  obnoxious  to 
any  challenge,  and  yet  the  officers  charged 
with  the  administration  of  that  valid  law 
may  so  act  under  it  as  to  work  an  illegal  tres- 
pass upon  the  rights  of  individuals.  In  all 
such  cases  the  officers  have  acted  under  the 
authority  actually  conferred  upon  them  by  the 
statute,  there  has  been  some  measure  of  dis- 
cretion confided  to  them,  and  they  have  abused 
such  discretion.    But  when  they  depart  from 


the  plan  laid  down  by  the  statute,  and  what- 
ever trespass  tliey  may  commit  upon  private 
rights,  is  one  which  the  state  has  not  only 
not  authorized  them  to  commit,  but  under  any 
fair  interpretation  of  the  statute  has  forbid- 
den them  to  commit,  the  protection  of  this 
clause  cannot  be  invoked. 

The  act  of  a  justice  of  the  peace,  being  an 
officer  of  the  state,  is  that  of  the  state,  within 
the  inhibition  of  this  amendment,  /n  re 
Kelly,  (1890)  46  Fed.  Rep.  663. 

If  compensation  for  private  property  taken 
for  public  use  is  an  essential  element  of  due 
process  of  law,  then  the  final  judgment  of  a 
state  court,  under  the  authority  of  which  the 
property  is  in  fact  taken,  is  to  be  deemed  the 
act  of  the  state  within  the  meaning  of  the 
amendment.  Chicago,  etc.,  R.  Co.  v,  Chicago, 
(1897)    166  U.  S.  235. 


Aetion  of  Exooative  and  AdministratiTe  Offloers.  —  The  constitutionality  of  a  statute 
cannot  avail  to  oust  the  federal  court  of  jurisdiction.  A  valid  law  may  be 
wrongfully  administered  by  officers  of  the  state,  and  so  as  to  make  such  ad- 
ministration an  illegal  burden  and  exaction  upon  the  individual.  A  tax  law, 
as  it  leaves  the  legislative  hands,  may  not  be  obnoxious  to  any  challenge,  and 
yet  the  officers  charged  with  the  administration  of  that  valid  tax  law  may  so 

act  under  it,  in  the  matter  of  assessment  or  collection,  as  to  work  an  illcflrnl 
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trespaKSs  upon  the  property  rights  of  the  individual.  They  may  go  beyond 
the  powers  thereby  conferred,  and  when  they  do  so  the  fact  that  they  are 
assuming  to  act  under  a  valid  law  will  not  oust  the  courts  of  jurisdiction  to 
restrain  their  excessive  and  illegal  acts. 

Reagan   v.  Farmers'  L.  &  T.   Co.,    (1894)  within   the   prohibition   of   this   amendment. 

154  U.  S.  390.     See  also  Railroad,  etc.,  Cos.  i:'acific  Gas  Imp.  Co.  v,  Ellert,  (1894)  64  Fed. 

r.  Board  of  Equalizers,   (1897)  85  Fed.  Rep.  Rep.  421. 
317;  Tuchman  v.  Welch,  (1890)  42  Fed.  Rep. 

556.  Action  by  a  municipal  council  imder  its 

Executive   acts   unauthorized   by   a   sUte      ^T^^f  P^^®"*  °/  controlling  the  streets  and 
statute    are    within    the    inhibition    of    this      of  enforcing  contract  with  reference  to  their 

r^k  ^ef  ^2^  '"^^-  '°-  ^-  ^"^^'  ' '''''  ^^^^y  '  l'^^'^:^:\^^T^^  of 
04  J?ea.  iiep.  4^1.  ^^^j^  amendment.     Iron  Mountain  R.  Co.  v. 

The  action  of  a  public  board,  though  acting      Memphis,  (C.  C.  A.  1899)  96  Fed.  Rep.  113. 
without   authority   conferred  by   statute,    is 


3.  Hot  Against  Wrongful  Action  of  Individnals.  —  Civil  rights,  such  as  are 
guaranteed  by  the  Constitution  against  state  aggression,  cannot  be  impaired  by 
the  wrongful  acts  of  individuals,  unsupported  by  state  authority  in  the  shape 
of  laws,  customs,  or  judicial  or  executive  proceedings.  The  wrongful  act  of 
an  individual,  unsupported  by  any  such  authority,  is  simply  a  private  wrong, 
or  a  crime  of  that  individual;  an  invasion  of  the  rights  of  the  injured  party, 
it  is  true,  whether  they  affect  his  person,  his  property,  or  his  reputation ;  but 
if  not  sanctioned  in  some  way  by  the  state,  or  not  done  under  state  authority, 
his  rights  remain  in  full  force,  and  may  presumably  be  vindicated  by  resort 
to  the  laws  of  the  state  for  redress.  Hence,  in  all  those  cases  where  the  Con- 
stitution seeks  to  protect  the  rights  of  the  citizen  against  discriminative  and 
unjust  laws  of  the  state  by  prohibiting  such  laws,  it  is  not  individual  offenses, 
but  abrogation  and  denial  of  rights,  which  it  denounces,  and  for  which  it 
clothes  the  Congress  with  power  to  provide  a  remedy.  This  abrogation  and 
denial  of  rights,  for  which  the  states  alone  were  or  could  be  responsible,  was 
the  great  seminal  and  fundamental  wrong  which  was  intended  to  be  remedied. 
And  the  remedy  to  be  provided  must  necessarily  be  predicated  upon  that  wrong. 
It  must  assume  that  in  the  cases  provided  for,  the  evil  or  wrong  actually  com- 
mitted rests  upon  some  state  law  or  state  authority  for  its  excuse  and 
perpetration. 

Civil  Rights  Cases,    (1883)    109  U.  S.   17.  rights.     This  guaranty  is  not  against  indi- 

See  also  Le  Grand  v.  U.  S.,   (1882)    12  Fed.  vidual  action  or  encroachment,  but  against 

Kep.  679;  U.  S.  1?.  Morris,    (1903)    125  Fed.  the  state,  and  its  laws  and  its  officers.   These 

Rep.  323;  Charge  to  Grand  Jury,  (1875)   21  rights  of  the  citizen  are  still  to  be  protected 

Int.  Rev.  Rec.  173,  30  Fed.  Cas.  No.  18,260;  and  enforced,  as  between  man  and  man,  by 

(HiiUnn  17.  St.  Louis,  etc.,  R.  Co.,   (1893)    114  and  through  state  laws  and  agencies,  and  not 

Mo.  92.  by  the  United  States   and   its   laws.     Clay- 

This  clause  adds  nothing  to  the  rights  of  ^^"^^  ^-  O^vensboro,  (1883)  16  Fed.  Rep.  301. 
one  citizen  against  another;  it  simply  fur-  ,.  .  ,.^^^«„4m^  r^^  «ri«-f^  ««^««««  *.« 
nishes  an  additiomil  guaranty  against  any  „J^  "  r^fhrri«««f«fi^^^^^^^  i 
encroachment  by  the  states  upon^e  funda-  ?'®^*^^^'  '^  J^®  constitutaonal  sense,  the  en- 
mental  rights  which  belonff  to  everv  citizen  }'^y^^^\  of  the  right  to  the  equal  protection 
meniai  r ignis  wnicnoeiong  to  every  citizen  ^  ^j^  j  j  ^j^  .  ,  ^  .  j^ctually  en- 
as  a  member  of  society.    U.  S.  v.  Cruikshank,  .        ,     '"""»        ...  *'       "S""  »»  o.^^i^^.a.LM.j  cu 

(1875)    92   U.    8.    664,   afprming    (1874)    1  ^"^^^  f''??  *.  ''?*»^"  "^  P*?""  "  ""t  '"»• 

woods  (U.  S.)   308.  26  F^.  Cas^o.  14.^97.  rS«rJSriaTrThe  to.^Z 

The    first   section   gives   a   citizen   of   the  Amendment  in  this  respect  confers  only  the 

United  Stntes  or  of  a  state,  and  even  persons  right  to  a  legal  status,  which  status  can  be 

who  are  not  citizens,  an  additional  guaranty  created,  in  the  first  instance,  only  by  legisla- 

of     the     enjoyment     of    their     fundamental  tion,  and,  when  conferred,  can  be  impaired 
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only  by  acts  of  officials  who  wield  state  power 
in  the  execution  of  its  laws.  Ex  p.  Riggins, 
(1904)   134  Fed.  Rep.  404. 

Wrongful  acts  of  state  officers.  —  This 
prohibition  is  one  against  state  action,  and  is 
not  violated  by  the  abuse  of  power  on  the 
part  of  subordinate  officers.  Green  v.  State, 
(1882)    73  Ala.  26. 

This  amendment  has  reference  exclusively 
to  state  action,  and  not  to  any  action  by 
individuals,  and  the  protection  of  the  amend- 
ment cannot  be  invoked  to  enjoin  a  sheriff 
from  selling  complainant's  property  for  the 
collection  of  certain  taxes,  on  the  ground  that 
the  tax  and  proceeding  are  not  authorized  by 
the  law  of  the  state.  Kieman  v.  Multnomah 
County,  (1899)  95  Fed.  Rep.  849.  But  see 
suprttf  p.  394,  Action  of  Executive  and  Ad- 
ministrative Offlcera. 

Theatre  rules.  —  Where  a  theatre,  under 
its  regulations,  reserved  certain  parts  for 
w^hite  persons,  and  allowed  persons  of  African 
blood  to  occupy  other  parts,  it  was  held  that 
the  constitutional  provision  was  not  violated. 
Younger  v,  Judah,  (1892)   111  Mo.  303. 

When  the  state  takes  a  person  or  citizen 
into  custody  for  trial  on  accusation  of  crime 


against  its  laws,  the  Constitution  of  the 
United  States  compels  the  state  to  afford  him 
the  enjoyment  of  many  rights,  among  them, 
in  a  state,  the  protection  of  the  prisoner  while 
in  confinement  awaiting  trial,  the  bringing  of 
the  prisoner  into  court,  the  assembling  of  a 
jury,  the  hearing  of  the  witnesses  and  pris- 
oner's counsel,  the  charge  of  the  judge,  the 
seclusion  of  the  jury  from  outside  inter- 
ference, the  return  by  the  jury  of  a  verdict 
in  the  presence  of  the  prisoner,  the  passing 
of  judgment  upon  him  according  to  the  ver- 
dict, and  freeing  or  condemning  him  accord- 
ingly, and,  if  found  guilty,  allowing  him  an 
appeal,  and  suspending  execution  of  sentence 
until  the  appeal  can  be  heard  in  the  appellate 
court.  Individuals  who  forcibly  take  the  pris- 
oner from  the  custody  of  the  state  authorities 
and  murder  him,  to  prevent  his  being  disposed 
of  by  due  process,  make  it  impossible  for  the 
state  to  afford  him  the  enjoyment  of  the  pro- 
ceedings which  make  up  the  state's  estab- 
lished course  of  judicial  procedure,  and  in 
the  strictest  constitutional  sense  prevent  and 
destroy  the  citizen's  enjoyment  of  the  right, 
privilege,  or  immunity  to  have  the  state  af- 
ford him  due  process  of  law.  Ex  p.  Riggins, 
(1904)    134  Fed.  Rep.  404. 


4.  Territories  and  District  of  Colnmbia  —  Territories.  —  The  Fourteenth  Amend- 
ment was  intended  to  be,  as  its  language  plainly  expresses,  a  limitation  upon 
the  states  in  their  sovereign  capacity.  This  section  can  therefore  be  of  little 
aid  in  determining  the  powers  of  the  territorial  legislature. 

Territory  v.  O'Connor,  (1889)  6  Dak.  400. 

IMstriot  of*  Colombia.  —  It  is  conceded  that  the  constitutional  provision  does  not 
purport  to  extend  to  authority  exercised  by  the  United  States,  but  it  does  not 
follow  that  Congress,  in  exercising  its  power  of  legislation  within  and  for  the 
District  of  Columbia,  may,  therefore,  deny  to  persons  residing  therein  the  equal 
protection  of  the  laws.  All  of  the  guaranties  of  the  Constitution  respecting  life, 
liberty,  and  property  are  equally  for  the  benefit  and  protection  of  all  citizens 
of  the  United  States  residing  permanently  or  temporarily  within  the  District 
of  Columbia,  as  of  those  residing  in  the  several  states. 

Lappin  v.  District  of  Columbia,  (1903)   22  v.  District  of  Columbia,  (1899)   14  App.  Cas. 

App.  Cas.   (D.  C.)   68,  citing  Moses  v.  U.  R.,  (D.  C.)  423:  Stoutenburgh  v.  Frazier,  (1900) 

(1900)    16  App.  Cas.    (D.  C.)    428;   U.  S.  v.  16  App.  Cas.   (D.  C.)   229. 
Ross,  (1896)  5  App.  Cas.  (D.  C.)  241  ;  Curry 

n.  Who  Abe  Citizens  —  1.  In  General  —  In  the  Constitution  and  laws  of 
the  United  States  the  word  "  citizen  "  is  generally,  if  not  always,  used  in  a 
political  sense,  to  designate  one  who  has  the  rights  and  privileges  of  a  citizen 
of  a  state  or  of  the  United  States.  It  is  so  used  in  section  1  of  Article  XIV. 
of  the  amendments  of  the  Constitution,  which  provides  that  "  all  persons  bom 
or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state  wherein  thev  reside,"  and 
that  *'  no  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States." 

Baldwin  v.  Franks,  (1887)  120  U.  S.  690. 
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2.  Corporation  Hot  a  Citizen.  —  A  corporation  is  not  a  citizen  within  the 
meaning  of  this  provision,  and  hence  has  not  '*  privileges  and  immunities  " 

secured  to  "  citizens  "  against  state  legislation. 

Orient  Ins.  Co.  i;.  Daggs,  (1899)  172  U.  S.  561,  affimimg  Daggs  v.  Orient  Ins.  Co.,  (1896) 
136  Mo.  382. 

No  Exception  in  Favor  of  National  Banks.  —  To  the  rule  that  a  corporation  is  not  a 
citizen  within  the  meaning  of  this  clause,  there  is  no  exception  in  favor  of 
national  banks. 

Hawley  v.  Hurd,  (1900)  72  Vt.  124. 

III.  FBITILXGE8    AND    IlEXUNITIES    OF    CITIZENS    OF   THE  TTNITEB   STATES  — 

1.  Hot  a  Grant  of  Hew  Frivilegei.  —  Nothing  more  than  the  rights  of  the  citizens 
previously  existing,  and  dependent  wholly  on  state  laws  for  their  recognition, 
is  placed  by  this  elaufie  under  the  protection  of  the  federal  government  and 
secured  by  the  Federal  Constitution. 

Without  reference  to  the  history  of  the 
amendment,  the  circumstances  under  which 
and  the  special  purpose  for  which  it  was 
adopted,  it  is  manifest  that  it  does  not  create 
or  confer  any  new  or  additional  privileges  or 
immunities.  It  operates  on  those  already  ex- 
isting, and  which  may  be  conferred  or  recog- 
nized by  the  states  —  the  privileges  and  im- 
munities meant  and  embraced  by  the  same 
terms  as  elsewhere,  and  previously  used  in 
the  Constitution.  Mangan  v.  State,  (1884) 
76  Ala.  63. 


Bartemeyer  v.  Iowa,  (1873)  18  Wall.  (U. 
S.)  133.  See  also  State  v.  Brennan,  (1891) 
2  S.  Dak.  388. 

This  is  not  a  grant  to  the  citizen  resident, 
or  sojourner,  as  an  individual,  of  any  right 
which  he  did  not  theretofore  have,  but  it  is  a 
limitation  upon  the  power  of  the  states,  put 
in  the  Federal  Constitution.  It  is  not  a 
declaration  of  what  privileges  or  immunities 
citizens  of  the  United  States  are  entitled  to, 
but  is  a  declaration  that  no  state  of  the 
Union  shall  abridge  them.  In  re  Mahon, 
(1888)  34  Fed.  Rep.  529,  affirmed  Mahon  v. 
Justice,   (1887)   127  U.  S.  700. 


2.  Those  Secured  by  the  Constitution.  —  The  privileges  and  immunities  of 
citizens  of  the  United  States  protected  by  this  amendment  are  privileges  and 
immunities  arising  out  of  the  nature  and  essential  character  of  the  federal 
government,  and  granted  or  secured  by  the  Constitution. 


Duncan  v.  Missouri,  (1894)   152  U.  S.  382. 

This  amendment  did  not  radically  change 
the  whole  theory  of  the  relations  of  the  state 
and  federal  government  to  each  other,  and 
of  both  governments  to  the  people.  The  same 
person  may  be  at  the  same  time  a  citizen  of 
the  United  States  and  a  citizen  of  a  state. 
Protection  to  life,  liberty,  and  property  rests 
primarily  with  the  states,  and  the  amendment 
furnishes  an  additional  guaranty  against  any 
encroachment  by  the  states  upon  those  funda- 
mental rights  which  belong  to  citizenship, 
and  which  the  state  governments  were  created 
to  secure.  The  privileges  and  immunities  of 
the  citizens  of  the  United  States,  as  dis- 
tinguished from  the  privileges  and  immuni- 
ties of  the  citizens  of  the  states,  are  indeed 
protected  by  it;  but  those  are  privileges  and 
immunities  arising  out  of  the  nature  and  es- 
sential character  of  the  national  government, 
and  granted  or  secured  by  the  Constitution 
of  the  United  States.  In  re  Kemmler,  (1890) 
136  U.  S.  448. 


Rights  protected  and  necessary  to  federal 
supremacy.  —  "When   a   citizen   claims   pro- 


;iU 


tection  of  a  right  or  privilege,  as  one  secured 
to  citizens  of  the  United  States  by  its  Consti- 
tutiox}  or  laws,  these  inquiries  arise:  Is  the 
right  or  privilege  claimed  granted  in  terms 
by  any  provision  of  the  Constitution,  or  so 
appropriate  and  necessary  to  the  enjoyment 
of  any  right  or  privilege  which  the  Constitu- 
tion does  specify  and  confer  upon  citizens  of 
the  United  States  as  to  arise  by  necessary 
implication?  Is  its  exercise  necessary  or  ap- 
propriate in  the  performance  of  any  of  the 
duties  which  the  Constitution  and  laws  of 
the  United  States  exact  from  its  citizens?  Is 
its  protection  by  federal  authority  needful  to 
the  just  supremacy  of  the  general  government 
over  any  matter  committed  to  it,  or  directly 
conservative  or  promotive  of  any  of  the  ends 
for  which  the  Constitution  ordained  the  gov- 
ernment of  the  United  States?  If  the  char- 
acter of  the  right  or  privilege  claimed  does 
not  permit  affirmative  answer  to  any  of  these 
inquiries,  it  is  clear  the  right  is  not  derived 
from  or  dependent  on  the  Constitution,  and 
its  protection  is  not  committed  to  the  gen- 
era 1  jTovernment."  JJ.  S.  v.  Moore,  (1004) 
129  Fed.  Rep.  632. 
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''In  what  are  known  as  the  Slaughter- 
House  Cases,  (1872)  16  Wall.  (U.  S.)  36, 
two  points  were  established:  First,  that  this 
clause  prohibited  the  action  of  the  state  alone, 
and  gave  Congress  no  power  to  legislate 
against  the  wrongs  and  personal  violence  of 
the  citizen;  second,  that  the  privileges  and 
immunities  which  a  state  could  not  abridge 
were  only  that  limited  class  which  depended 
immediately  upon  the  Constitution  of  the 
United  States.  They  are  few  in  number,  and 
of  little  importance  to  the  great  mass  of  the 
colored  race  in  their  present  condition.    The 


right  to  pass  from  state  to  state  and  to  the 
national  capital,  to  protection  upon  the  high 
seas  and  in  foreign  countries,  and  a  few 
others,  were  stated  as  illustrations.  The  great 
body  of  our  civil  and  political  rights,  that  of 
acquiring  and  enjoying  property,  real  and 
personal,  to  exercise  trades,  attend  schools  and 
churches,  to  be  protected  against  personal  vio- 
lence, and  enjoy  the  freedom  of  opinion,  were 
declared  to  rest  entirely  under  state  protec- 
tion and  were  not  included  in  this  amend- 
ment." Charge  to  Grand  Jury,  (1875)  21 
Int.  Rev.  Rec.  173,  30  Fed.  Cas.  No.  18,260. 


3.  Of  Citizens  of  the  United  States. —  It  is  only  the  privileges  and  immunities 
of  citizens  of  the  United  States  which  are  placed  by  this  clause  under  the 
protection  of  the  Federal  Constitution. 

tion  and  entitled  to  the  protection  of  each 
government  within  the  sphere  of  their  respec- 
tive sovereignties.  U.  S.  v.  Patrick,  (1893) 
54  Fed.  Rep.  343. 


Slaughter-House  Cases,  (1872)  16  Wall.  (U. 
S.)  74.  See  also  Live  Stock  Dealers,  etc., 
Assoc.  V,  Crescent  City  Live  Stock  Landing, 
etc.,  Co.,  (1870)  1  Abb.  (U.  S.)  388,  15  Fed. 
Cas.  No.  8,408;  Cully  v.  Baltimore,  etc.,  R. 
Co.,  (1876)  1  Hughes  (Ij.  S.)  536,  6  Fed. 
Cas.  No.  3,466;  U.  S.  v.  Anthony,  (1873)  11 
Blatchf.  (U.  S.)  200,  24  Fed.  Cas.  No.  14,459. 

The  rights,  privileges,  and  immunities  \vhich 
this  clause  guarantees,  and  which  section 
1970,  R.  S.,  was  designed  to  protect,  were  the 
ri;Thts,  privileges,  and  immunities  which  be- 
lonjr  to  citizens  of  the  United  States  as  such, 
but  not  the  rights,  privileges,  and  immunities 
which  belong  to  citizens  of  the  state.  There 
are  privileges  and  immunities  belonging  to 
citizens  of  the  United  States  in  that  relation 
and  character,  and  it  is  these,  and  these  alone, 
that  a  state  is  forbidden  to  abridge.  Wad- 
leigh  V.  Newhall,   (1905)    136  Fed.  Rep.  946. 

As  distinguished  from  rights  belonging  to 
state  citizenship.  —  In  respect  to  citizenship, 
and  the  rights  and  privileges  incident  thereto, 
we  have  in  the  political  system  of  this  coun- 
try, since  the  adoption  of  the  Fourceenth 
Amendment  to  the  Constitution,  if  such  did 
not  previously  exist,  both  a  national  and  state 
citizenship,  corresponding  with  our  dual  form 
of  government,  state  and  federal,  which  owes 
allegiance  to  and  is  subject  to  the  jurisdic- 


This  amendment  itself  classifies  the  privi- 
leges of  citizens  into  those  which  they  have 
as  "  citizens  of  the  United  States,"  and  those 
which  they  have  as  "  citizens  of  the  state 
wherein  they  reside."  Ex  p.  Kinney,  (1879) 
3  Hughes  ^U.  S.)   9,  14  Fed.  Cas.  No.  7,825. 

The  rights  of  citizens  of  the  state  as  such 
are  not  under  consideration  in  this  amend- 
ment. They  stand  as  they  did  before  the 
adoption  of  this  amendment,  and  are  fully 
guaranteed  by  other  provisions.  U.  S.  v. 
Anthonv,  (1873)  11  Blatchf.  (U.  S.)  200,  24 
Fed.  Cas.  No.  14,459. 

This  clause  does  not  refer  to  citizens  of 
the  states.  It  embraces  only  citizens  of  the 
United  States.  It  leaves  out  the  words  "  citi- 
zen of  the  state,"  w^hich  are  so  carefully  used, 
and  u^cd  in  contradistinction  to  citizens  of 
the  United  States,  in  the  preceding  sentence. 
It  places  the  privileges  and  immunities  of 
citizens  of  the  United  States  under  the  pro- 
tection of  the  Federal  Constitution,  and 
leaves  the  privileges  and  immunities  of  citi- 
zens of  a  state  under  the  protection  of  the 
state  constitution.  Cory  t?.  Carter,  (1874) 
48  Ind.  349. 


4.  Limitations  of  the  First  Eight  Amendments.  —  Rights  claimed  under  the 
first  eight  amendments,  adopted  as  restrictions  of  the  powers  of  the  national 
government,  are  not  protected  by  this  clause. 


Maxwell  t\  Dow,  (1900)  176  U.  S.  601, 
wherein  the  court  said :  *'  It  is  claimed,  how- 
ever, that  since  the  adoption  of  the  Fourteenth 
Amendment  the  effect  of  the  former  amend- 
ments has  been  thereby  clianged  and  greatly 
enlarged.  It  is  now  urged  in  substance  that 
all  the  provisions  contained  in  the  first  ten 
amendments,  so  far  as  they  secure  and  recog- 
nize the  fundamental  rights  of  the  individual 
as  against  the  exercise  of  federal  power,  are 
by  virtue  of  this  amendment  to  be  regarded 
as  privileges  or  immunities  of  a  citizen  of 
the  United  States,  and,  therefore,  the  states 
cannot  provide  for  any  procedure  in  state 
courts  which  could  not  be  followed  in  a  fed- 
eral   court   because    of   the    limitations    con- 


tained irf  those  amendments.  This  was  also 
the  contention  made  upon  the  argument  in 
Spies  V.  Illinois,  (1887)  123  U.  S.  131,  151, 
but  in  the  opinion  of  the  court  therein,  which 
was  delivered  by  Mr.  Chief  Justice  Waite, 
the  question  was  not  decided  because  it  was 
held  tliat  the  case  did  not  require  its  de- 
cision." 


Limitations  of  Fourth  and  Fifth  Amend- 
ments. —  It  cannot  be  said  that  this  amend- 
ment has  the  effect  of  extending  the  opera- 
tion of  the  Fourth  and  Fifth  Amendments 
to  the  states.  "  For,  as  was  held  in  Minor 
r.  Happcrsett,  (1874)  21  WaU.  (U.  S.')  171: 
*  The    amendment     (speaking    of    the    Four- 
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ttentb)  did  not  add  to  the  privileges  and 
immunities  of  a  citizen.  It  simply  furnished 
an  additional  guaranty  for  the  protection 
of  such  as  he  already  had/  And  the  same 
doctrine  was  held  in  the  U.  S.  i;.  Cruikshank, 
(1875)  92  U.  S.  542."  State  v,  Atkinson, 
(1893)   40  S.  Car.  371. 

Sight  to  keep  and  bear  arms.  —  It  is  only 
the  privileges  and  immunities  of  citizens  of 
the  United  States  that  this  clause  was  in- 
tended to  protect.  A  state  may  pass  laws 
to  regulate  the  privileges  and  immunities 
of  its  own  citizens,  providing  that  in  so 
doing  it  does  not  abridge  their  privileges 
and  immunities  as  citizens  of  the  United 
States,  and  a  state,  unless  restrained  by  its 
own  constitution,  has  the  power  to  regulate 
or  prohibit  associations  and  meetings  of  the 
people,  except  in  a  case  of  peaceable  as- 
sembly, to  perform  the  duties  or  exercise  the 
privileges  of  citizens  of  the  United  States. 
Presser  v,  Illinois,  (1886)  ll6  U.  S.  266, 
holding  that  a  statute  declaring  that  certain 
able-bodied  men  should  be  subject  to  mili- 
tary duty,  and  providing  that  "  it  shall  not 
be  lawful  for  any  body  of  men  whatever, 
other  than  the  regular  organized  volunteer 
militia  of  this  state,  and  the  troops  of  the 
United  States,  to  associate  themselves  to- 
gether as  a  military  company  or  organization, 
or  to  drill  or  parade  with  arms  in  any  city, 
or  town,  of  this  state,  without  the  license  of 
the  governor  thereof,  which  license  may  at 
any  time  be  revoked,"  is  valid. 

To  be  confronted  with  witnesses.  —  It  is 
not  one  of  the  privileges  or  immunities  of  a 
citizen  of  the  United  States  to  be  confronted 
with  the  witnesses  against  hi)n  in  a  state 
court,  and  a  legislature  may  provide  that  a 
defendant  appearing  by  counsel  may  be  tried 
for  a  misdemeanor  in  his  absence.  People 
V.  Welsh,  (1903)  88  N.  Y.  App.  Div.  66. 
See  also  People  v.  Fish,  (1891)  125  N.  Y. 
161. 

A  trial  by  jury  in  suits  at  common  law 
pending  in  the  state  courts  is  not-  a  privilege 


or  immunity  of  national  citizenship  which 
the  states  are  forbidden  by  this  amendment 
to  abridge.  Walker  v.  Sauvinet,  (1875)  92 
U.  8.  92. 

Cruel  and  unusual  punishments.  —  A  state 
statute  providing  for  the  solitary  confinement 
of  one  who  has  been  condemned  to  death  is 
not  invalid  as  imposing  a  cruel  and  unusual 
pimishment.  Mc£lvaine  v.  Brush,  (1891) 
142  U.  S.  168. 

A  state  statute  providing  for  the  infliction 
of  the  death  penalty  by  the  application  of 
electricity  is  not  such  a  cruel  and  unusual 
punishment  as  to  abridge  the  privileges  and 
immunities  of  citizens.  In  re  Kemmler, 
(1890)    136  U.  S.  449. 

In  CNeil  v.  Vermont,  (1892)  144  U.  S. 
323,  Justice  Field,  in  a  dissenting  opinion, 
said  that  the  Fourteenth  Amen£nent  has 
made  the  Eighth  Amendment  applicable  to 

the  states. 

The  right  of  freedom  of  speech,  and  the 

other  rights  enumerated  in  the  first  eight 
articles  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  are  the  privi- 
leges and  immunities  of  citizens  of  the 
United  States;  they  are  secured  by  the  Con- 
stitution, and  Congress  has  the  power  to 
protect  them  by  appropriate  legislation.  U. 
S.  V.  Hall,  (1871)  3  Chicago  Leg.  N.  260,  26 
Fed.  Cas.  No.  15,282,  wherein  the  court  said 
that  the  privileges  and  immunities  of  citizens 
of  the  United  States  here  referred  to  "are 
undoubtedly  those  which  may  be  denominated 
fundamental;  which  belong  of  right  to  the 
citizens  of  all  free  states,  and  which  have 
at  all  times  been  enjoyed  by  the  citizens  of 
the  several  states  which  compose  this  Union 
from  the  time  of  their  becoming  free,  inde- 
pendent, and  sovereign.  Among  these  are 
those  which  in  the  Constitution  are  expressly 
secured  to  the  people,  either  as  against  the 
action  of  the  federal  or  state  governments.'' 


6.  Bight  .of  Suffrage  —  Ou  In  General.  —  The  Constitiitioii  does  not  define 
the  privileges  and  immunities  of  citizens,  and  the  right  of  suffrage  is  not  one 
of  them.  This  amendment  did  not  add  to  the  privileges  and  immunities  of  a 
citizen.  It  simply  furnished  an  additional  guaranty  for  the  protection  of  such 
as  he  already  had.  No  new  voters  were  necessarily  made  by  it  Indirectly  it 
may  have  had  that  effect,  because  it  may  have  increased  the  number  of  citizens 
entitled  to  suffrage  under  tlie  constitutions  and  laws  of  the  states,  but  it  operates 
for  this  purpose,  if  at  all,  through  the  states  and  the  state  laws,  and  not  directly 
upon  the  citizen. 


Minor  v.  Happersett,  (1874)  21  Wall.  (U. 
S.)  171.  iSee  also  Gougar  v.  Timberlake, 
(1896)  148  Ind.  47. 

The  privilege  to  vote  in  any  state  is  not 
given  by  the  Federal  Constitution,  or  by  any 
of  its  amendments.  Tt  is  not  a  privilo'irn 
springing  from  citizenship  of  the  rnito(i 
States.  A  state  atatuto  ninkin^r  it  necessary 
for  a  person  coming  into  the  state  to  make 


a  declaration  of  intent  to  become  a  citizen  and 
resident  of  the  state,  before  he  should  have 
the  risrht  to  be  registered  as  a  voter,  does 
not  violate  the  federal  rights  of  any  person 
takinff  up  his  residence  in  that  state.  Pope 
v.  Williams,    (1904)    193  U.  S.  632. 

The  ric:ht  of  votinj?.  or  the  privilege  of 
votinff,  is  a  ri«?ht  or  privilege  arising  under 
the  constitution  of  the  state,  and  not  under 
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the  Constitution  of  the  United  States.  The 
qualifications  are  different  in  different  states. 
Citizenship,  age,  sex,  residence,  are  variously 
required  in  the  different  states,  or  may  be 
BO.  If  the  right  belongs  to  any  particular 
person,  it  is  because  such  person  is  entitled 
to  it  by  the  laws  of  the  state  where  he  offers 
to  exercise  it,  and  not  because  of  citizenship 
of  the  United  States.  U.  S.  v.  Anthony, 
(1873)  11  Blatchf.  (U.  S.)  200,  24  Fed.  Cas. 
No.  14,469. 


A  Massachusetts  statute  providing  that 
registrars  must  require  a  person  "to  read 
at  least  three  lines,  other  than  the  title, 
from  an  official  edition  of  the  Constitution, 
in  such  manner  as  to  show  that  he  is  neither 
prompted  nor  reciting  from  memory,"  and 
must  also  require  him  *'  to  write  his  name 
in  the  register,"  was  held  to  be  valid.  Stone 
V.  Smith,  (1803)   159  Mass.  414. 


No  Baee  Diserlmination.  —  While  the  right  of  suffrage  is  not  a  necessary  attribute 
of  federal  citizenship,  it  is  such  an  attribute  as  is  exempt*  from  discrimination 
in  the  exercise  of  that  right  on  account  of  race  and  previous  condition;  and 
while  the  right  to  vote  in  the  states  comes  from  the  states,  the  right  of 
exemption  from  the  prohibited  discrimination  comes  from  the  United  States. 

MiUs  V.  Green,   (1895)   67  Fed.  Rep.  829.      See  the  Fifteenth  Amendment,  infra,  p.  636. 

6.  Woman  Suffrage.  —  In  denying  to  women  the  right  to  vote,  a  state 
does  not  violate  the  letter  or  spirit  of  this  amendment 

U.  S.  V.  Anthony,  (1873)  11  Blatehf.  (U. 
S.)  200,  24  Fed.  Cas.  No.  14,469.  See  also 
Minor  v.  Happersett,   (1873)   53  Mo.  62. 

The  right  to  vote  is  not  one  of  the  privi- 
leges or  immunities  of  citizens  protected  by 
this  amendment,  and  a  woman  cannot  claim 
under  its  provisions  the  privilege  of  exercising 
the  elective  franchise.     The  language  of  the 


second  section  of  this  amendment  demon- 
strates that  the  elective  franchise  is  not  one 
of  the  privileges  or  immunities  mentioned 
in  this  section,  and  to  hold  that  the  right  to 
vote  is  one  of  the  privileges  or  immunities 
protected  would  leave  nothing  for  the  Fif- 
teenth Amendment  to  operate  upon.  Van 
Valkenburg  v.  Brown,   (1872)  43  Gal.  62. 


6.  Bight  to  Practice  Law.  —  The  right  to  admission  to  practice  in  the  courts 
of  a  state  is  not  one  of  the  privileges  or  immunities  belonging  to  citizens  of  tho 
United  States,  and  the  refusal  of  a  state  court  to  grant  a  license  to  a  woman  to 
practice  law  is  not  within  the  prohibition  of  this  clause. 


BradweH  t?.  Illinois,  (1872?  16  Wall.  (U. 
S.)  139.  See  also  In  re  Lockwood,  (1894) 
154  U.  S.   116. 

A  judgment  of  disbarment  by  a  state  court 
does  not  deprive  a  person  of  any  right,  privi- 


lege, or  immunity  secured  to  him  by  the 
Constitution  and  laws  of  the  United  States. 
Philbrook  v.  Newman,  (1898)  85  Fed.  Rep. 
143. 


7.  Bight  to  Organize  Labor.  —  The  right  of  citizens  to  organize  miners^ 
artisans,  laborers,  or  persons  in  any  pursuit,  as  well  as  the  right  of  individuals 
in  any  such  calling  to  unite  for  their  own  improvement  or  advancement,  or 
for  any  other  lawful  purpose,  is  a  fundamental  right  of  a  citizen,  but  is  not 
granted  in  terms  to  any  citizen  of  the  United  States  by  any  provision  of  the 
Constitution.  Its  exercise  is  not  necessarj^  to  the  enjoyment  of  any  right  or 
privilege  which  the  Constitution  does  not  specify  and  confer.  It  does  not 
result  from  relations  of  citizens  of  the  United  States  to  the  government  of  the 
United  States,  as  needful  or  proper  to  the  discharge  of  any  duty  the  citizen 
owes  it.  Its  protection  is  not  essential  to  the  supremacy  of  the  general  govern- 
ment over  any  matter  committed  to  it  by  the  Constitution,  nor  is  its  enforce- 
ment a  proper  means  to  any  end  which  the  Constitution  ordained  the  govern- 
ment of  the  United  States  to  aocoinplish. 

U.  S.  V.  Moore,  (1904)   129  Fed.  Rep.  031. 
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8.  Sight  of  Afylmn  Against  TTnlawfal  Abduction  of  Fugitive.  —  The  right  of 
asylum  in  a  state  to  which  a  fugitive  from  justice  has  fled  is  not  a  right  of 
privilege  or  immunity  which  he  can  claim  as  against  an  unlawful  abduction 
to  a  state  in  which  an  indictment  is  pending  against  him. 

Mahon  x>.  Justice,  (1888)  127  U.  S.  707,  affirming  (1888)  34  Fed.  Rep.  630. 

9.  Betentenoe  After  Serving  Fart  of  Illegal  Sentence.  —  One  who  has  been 
sentenced  by  a  court  having  jurisdiction  of  the  oflFense  and  of  the  person  and 
the  right  to  sentence  to  the  place  designated,  and  who  has  served  a  substantial 
portion  of  the  time  for  which  he  was  sentenced,  may  be  resentenced  if  it  turns 
out  on  writ  of  error  brought  by  him  that  the  original  sentence  was  unlawful, 
and  in  so  doing  the  privileges  and  immunities  of  the  defendant  as  a  citizen  of 
the  United  States  have  not  been  abridged. 

Com.  V.  Murphy,  (1899)  174  Mass.  370. 

10.  State  Legislation  Affecting  Frivileges  and  Immnnities  —  a.  Eecognition 
OF  Racial.  Distinctions  (see  also  Exclusion  of  Negroes  from  J  wry,  infra, 
p.  404)  —  (1)  Prohibiting  Marriage  of  White  and  Colored  Persons,  —  The 
marriage  relation  is  a  civil  institution  and  controlled  by  each  state  within  its 
own  territorial  limits.  A  state  statute  which  provides  that  "  the  marriage 
relation  between  white  persons  and  persons  of  African  descent  is  forever 
prohibited,  and  such  marriages  shall  be  null  and  void,"  does  not  abridge  the 
privileges  or  immunities  of  a  citizen. 

sive,  and  their  living  together  as  man  and 
wife,  is  valid.  Lonas  v.  State,  (1871)  3 
Heisk,   (Tenn.)   300. 

• 

A  Texas  statute  providing  that  "if  any 
white  person  shall,  within  this  state,  know- 
ingly marry  a  negro,  or  a  person  of  mixed 
blood  descended  from  negro  ancestry  to 
the  third  generation  inclusive,  though  one  an- 
cestor of  each  generation  may  have  been  a 
white  person,  or,  having  so  married  in  or 
out  of  the  state,  shall  continue  within  this 
state  to  cohabit  with  such  negro  or  such  de- 
scendant of  a  neqro,  he  or  she  shall  be  pun- 
ished by  confinement  in  the  penitentiary  not 
less  than  two  nor  more  than  five  years,"  was 
not  rendered  void  by  the  adoption  of  this 
amendment.  Frasher  v.  State,  ( 1877 )  3  Tex. 
App.  264. 


In  re  Hobbs,  (1871)  1  Woods  (U.  S.)  637, 
12  Fed.  Cas.  No.  6,650,  as  to  a  Georgia  stat- 
ute. See  also  State  17.  Gibson,  (1871)  36 
Ind.  389;  State  v,  Jadcson,  (1883)  80  Mo. 
176.  But  see  Hart  v.  Hoss,  (1874)  26  La. 
Ann.  90. 

The  privilege  of  marriage  is  one  which  a 
person  has  as  a  member  of  society  and  as  a 
citizen  of  the  state,  and  not  one  which  he 
has  by  virtue  of  the  state  ,in  which  he  re- 
sides being  a  member  of  the  American  Union. 
Ex  p.  Kinney,  (1879)  3  Hughes  (U.  S.)  9, 
14  Fed.  Cas.  No.  7,826. 

A  Tennessee  statute  forbidding  intermar- 
riage of  white  persons  with  negroes,  mulat- 
toes,  or  persons  of  mixed  blood  descended 
from  a  negro,  to  the  third  generation  inclu- 


(2)  Separate  Schools  for  White  and  Colored  Children,  —  A  state  statute 
which  authorizes  the  maintenance  of  separate  schools  for  white  and  colored 
children  does  not  abridge  the  privileges  and  immunities  of  citizens  of  the 
United  States. 


People  r.  Gallagher,  (1883)  93  N.  Y.  438, 
affirmxng  (Brooklyn  City  Ct.  Gen.  T.  1882)  11 
Abb.  N.  Cas.  (N.  Y.)  187.  See  also  Cory  v. 
Carter,  (1874)  48  Ind.  344;  People  r.  Easton, 
(Supm.  Ct.  1872)  13  Abb.  Pr.  N.  S.  (N.  Y.) 
169. 


or  immunity  appertaining  to  a  citizen  of  the 
United  States  as  such,  and  it  necessarily  fol- 
lows, therefore,  that  no  person  can  lawfully 
demand  admission  as  a  pupil  in  any  such 
school  because  of  the  mere  status  of  citizen- 
ship.     Ward  v.  Flood,  (1874)  48  Cal.  49. 


The  privilege  granted  by  the  law  of  the  The  language  of  the  clause,  taken  in  con- 
state of  attending  public  schools  maintained  nection  with  other  provisions  of  the  amend- 
at  the  expense  of  the  state  is  not  a  privilege      ment,  and  of   the  Constitution  of  which  it 
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forms  a  part,  affords  strong  reasons  for  be-  of    speculative    theories,    and    might    work 

lieving  that  it  includes  only  such  privileges  such,  limitations  of  the  power  of  the  states 

or  immunities  as  are  derived  from,  or  recug-  to  manage  and  regulate  their  local  institu- 

nized   by,    the    Constitution   of    the    United  tions  ana  aifairs  as  were  never  contemplated 

States.    A  broader  interpretation  opens  into  by  the  amendment.    State  v,  McCann,  (1871) 

a  field  of  conjecture  limitless  as  the  range  21  Ohio  St.  209. 

(3)  Validaiing  Gifts  Made  for  Edwcation  of  White  Persons.  —  The  con- 
tinued operation  of  a  state  statute,  making  valid  every  gift,  etc.,  made  for  the 
education  of  white  persons  within  the  state,  enacted  before  the  adoption  of  this 
constitutional  amendment,  does  not  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States. 

Kinnaird  t?.  Miller,  (1874)  25  Gratt.  (Va.)  118. 

(4)  Separate  Coach  Law.  —  A  statute  requiring  separate  coaches  or  oom- 
partments  for  white  and  colored  passengers  does  not  violate  this  amendment. 

Ohio  Valley  R.  Co.  v.  Lander,  (1898)  104  Ky.  431.  See  also  Chesapeake,  etc.,  R.  Co.  v. 
Com.,  (Ky.  1899)  61  S.  W.  Rep.  160. 

(6)  Bastardy  Law  Relating  Only  to  White  Women.  —  A  statute  provides 
that  any  magistrate,  upon  receiving  information  that  "  any  white  woman  " 
has  given  birth  to  an  illegitimate  child,  "may  issue  his  warrant"  for  her 
apprehension,  and  when  she  is  brought  before  him,  "  require  her  to  give  security 
to  indemnify  the  county  from  any  charge  that  may  accrue  by  means  of  such 
child,  and  upon  neglect  or  refusal  shall  commit  her  to  the  custody  of  the 
sheriff  of  the  county,  to  be  by  him  kept  until  she  shall  give  such  security."  But 
if  she  discloses  on  oath  the  father  of  the  child,  then  it  is  made  the  duty  of  the 
magistrate  "  to  discharge  her,"  and  to  cause  the  father  to  be  arrested  and  "  to 
give  security  in  the  sum  of  eighty  dollars  to  indemnify  the  county  from  all 
charges  that  may  arise  from  the  maintenance  of  the  child."  By  another  section, 
every  constable  who  may  have  knowledge  of  "  any  white  woman  "  having  an 
illegitimate  child,  is  required  "  to  give  information  thereof  to  some  justice  of 
the  peace  of  the  county."  Proceedings  are  thereupon  had  against  the  person 
charged  with  being  the  father.    Such  a  statute  does  not  conflict  with  this  clause. 

Plunkard  v.  State,  (1887)  67  Md.  370. 

(6)  Legislation  Directed  Against  Chinese  —  (a)  Prohibiting  SmploTmant  by  Corpo« 

rations.  —  A  state  constitution  provides  that  "  no  corporation  now  existing, 

or  hereafter  formed,  under  the  laws  of  this  state,  shall,  after  the  adoption  of 

this  constitution,  employ,  directly  or  indirectly,  in  any  capacity,  any  Chinese 

or  Mongolian.     The  legislature  shall  pass  such  laws  as  may  be  necessary  to 

enforce  this  provision."     In  obedience  to  this  mandate,  the  legislature  passed 

an  Act  entitled  "  An  Act  to  amend  the  Penal  Code  by  adding  two  new  sections 

thereto,  to  be  known  as  sections  178  and  179,  prohibiting  the  employment  of 

Chinese  by  corporations."    The  object,  and  the  only  object,  to  be  accomplished 

by  the  state  constitutional  and  statutory  provisions  in  question  is  manifestly 

to  restrict  the  right  of  the  Chinese  residents  to  labor,  and  thereby  deprive 

them  of  the  means  of  living,  in  order  to  drive  out  those  now  within  the  state, 
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and  pi*event  othei's  from  coming  there ;  and  this  abridges  their  privileges  and 
immunities. 

In  re  Tiburcio  Parrott,  (1880)  1  Fed.  Rep.  499. 

(b)  Prohibiting  Laundry  Basinese.  —  A  city  ordinance  which  makes  it  an  offense 
to  keep  a  laundi-y,  wherein  clothes  are  cleansed  for  hire,  within  the  limits  of 
the  larger  part  of  a  city,  without  regard  to  the  character  of  the  structures  or 
the  appliances  used  for  the  purpose,  or  the  manner  in  which  the  occupation  is 
carried  on,  violates  this  clause. 


In  re  Sam  Kee,  (1887)  31  Fed.  Rep.  680. 
See  also  In  re  Hong  Wah,  (1897)  82  Fed. 
Rep.  623;  Stockton  Laundry  Case,  (1886)  20 
Fed.  Rep.  611. 

Requiring  health  certificate.  —  A  municipal 
ordinance  declaring  that  **  no  person  or  per- 
sons owning  or  employed  in  the  public 
laundries  or  public  wash-houses  provided 
for  in  section  1  of  this  order  shall  wash 
or  iron  clothes  between  the  hours  of  ten 
o'clock  P.  M.  and  six  o'clock  A.  M.,  nor  upon 
any  portion  of  that  day  known  as  Sun- 
day," and  declaring  it  to  be  unlawful  for  any 
person  to  establish,  maintain,  or  carry   on 


the  business  of  a  public  laundry  or  wash- 
house,  where  articles  are  cleansed  for  hire, 
within  certain  named  limits,  without  having 
first  obtained  a  certificate  from  the  health 
officer  that  the  premises  are  sufficiently 
drained,  and  that  the  business  can  be  carried 
on  without  injury  to  the  sanitary  condition 
of  the  neighborhood,  and  a  certificate  from 
the  board  of  fire  wardens,  that  the  heating 
appliances  are  in  good  condition,  and  that 
their  use  is  not  dangerous  to  the  surround- 
ing property,  does  not  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States. 
Ex  p.  Moynier,  (1884)  65  Cal.  34. 


6.  Regulation  of  Juries —  (1)  Power  of  State  to  Prescribe  Qualificor 
tions.  —  No  person,  charged  with  a  crime  involving  life  or  liberty,  is  entitled, 
by  virtue  of  the  Constitution  of  the  United  States,  to  have  his  race  represented 
upon  the  grand  jury  that  may  indict  him,  or  upon  the  petit  jury  that  may  try 
him.  And  so  far  as  the  Constitution  of  the  United  States  is  concerned,  service 
upon  grand  and  petit  juries  in  the  courts  of  the  several  states  may  be  restricted 
to  citizens  of  the  United  States.  It  rests  with  each  state  to  prescribe  such 
qualifications  as  it  deems  proper  for  jurymen,  taking  care  only  that  no  dis- 
crimination, in  respect  to  such  service,  be  made  against  any  class  of  citizens 
solely  because  of  their  race. 

In  re  Shibuya  Jugiro,  (1891)  140  U.  S.  297. 

(2)  Stdtvie  Relating  to  Opinion  of  Juror,  —  A  state  statute,  as  construed 
by  the  state  court  to  mean  that  "  although  a  person  called  as  a  juryman  may 
have  formed  an  opinion  based  upon  rumor  or  upon  newspaper  statements,  but 
has  expressed  no  opinion  as  to  the  truth  of  the  newspaper  statement,  he  is 
still  qualified  as  a  juror  if  he  states  that  he  can  fairly  and  impartially  render 
a  verdict  thereon  in  accordance  with  the  law  and  the  evidence,  and  the  court 
shall  be  satisfied"  of  the  truth  of  such  statement,"  does  not  abridge  the  privileges 
or  immunities  of  citizens. 

Spies  V.  Illinois,  (1887)  123  U.  S.  168. 

(3)  Avihorizing  Trial  by  Eight  Jurors.  —  This  provision  does  not  limit 

the  power  of  the  state  as  to  the  establishment  of  courts  or  other  tribunals,  or 

as  to  the  modes  of  procedure  in  them,  and  a  provision  in  a  state  constitution 

declaring  that  in  capital  cases  the  right  of  trial  by  jury  shall  remain  inviolate, 
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and  that  in  courts  of  general  jurisdiction,  except  in  capital  cases,  a  jury  shall 
consist  of  eight  jurors,  is  valid. 

State  V,  Bates,  (1896)  14  Utah  298.     See  also  State  t?.  Carrington,  (1897j   15  Utah  480. 

(4)  Exclusion  of  Negroes  from  Jury.  —  The  exclusion  from  the  general 
venire  of  all  people  of  the  African  race,  on  account  of  their  color  or  race,  would 
be  an  abridgment  of  the  rights  of  such  citizens,  within  tlie  meaning  of  this 
amendment. 

State  V.  Joseph,  (1893)  45  La.  Ann.  905. 

(5)  Right  of  Mongolimis  to  Serve  as  Jxurors.  —  A  statute  providing  that 
'*  every  qualified  elector  of  the  state  *  *  *  is  a  qualified  juror  of  the  county 
in  which  he  resides,"  does  not  deprive  a  Mongolian  of  any  right  secured  by  the 
Constitution,  laws,  or  treaty.  The  privilege,  or  duty,  of  being  a  juror  is  not 
always  an  incident  of  citizenship.  There  are  citizens  of  the  United  States  that 
are  in  the  respective  states  denied  the  right  to  sit  as  jurors  in  the  trial  of  civil 
or  criminal  cases. 

State  V.  Ah  Chew,  (1881)  16  Nev.  68. 

(6)  Right  to  Have  Women  on  Jury,  —  A  jury  composed  exclusively  of 
male  persons  when  the  constitution  of  the  state  requires  that  women,  equally 
with  men,  shall  be  subject  and  eligible  to  jury  duty  where  they  possess  the  same 
qualifications  as  men,  does  not  deprive  a  male  defendant  of  a  right  or  privilege 
of  having  members  of  the  opposite  sex  as  well  as  those  of  his  own  sex  to 
determine  his  rights. 

McKinney  r.  State,  (1892)  3  Wyo.  724. 

c.  Pbohibiting  Setting  Aside  Verdicts.  —  A  statute  which  forbids  the 
setting  aside  of  a  verdict  as  being  against  the  weight  of  evidence,  when- three 
verdicts  upon  the  facts  in  favor  of  the  same  party  have  been  rendered,  does  not 
amount  to  an  arbitrary  deprivation  of  tlio  rights  of  the  citizen. 

Louisville,  etc.,  R.  Co.  r.  Woodson,  (1890)  134  U.  8.  623. 

d.  Statutory  Presumption  Against  Railroad.  —  A  statute  which,  in 
an  action  against  a  railroad  for  injuries,  puts  the  presumption  against  the 
company  is  not  unconstitutional  as  imposing  upon  it  a  presumption  which  is 
not  enforced  against  private  citizens.  Such  a  presumption  obtained  at  common 
law  and  had  been  the  law  of  England  and  of  this  country  prior  to  the  statute, 
and  it  puts  no  greater  hardship  upon  a  particular  railroad  than  upon  anybody 
else  engaged  in  the  same  business.  , 

Augusta,  etc.,  R.  Co.  r.  RandaH,  (1887)  79  Ga.  314.  f 

e.  Attachments  Against  Nonresidents.  —  A  statute  providing  for  the 
issuance  of  an  attachment  against  a  nonresident  is  not  in  conflict  with  this 
clause. 

Pyrolusite  Manganese  Co.  v.  Ward,  (1884)  73  Ga.  491. 

/.  Appointment  of  Guardians  of  Minors  Having  Living  Parents.  — 

A  statute  providing  for  the  appointment  of  guardians  by  the  Superior  Court 
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for  the  persons  of  minors  residing  in  the  state  who  have  no  guardians  legally 
appointed -by  will  or  deed  is  not  invalid  as  depriving  parents  and  children, 
in  cases  where  the  parents  have  been  deprived  of  the  custody  of  their  children, 
of  the  rights,  privileges,  and  immunities  of  the  citizens  of  the  United  States. 

Wadleigh  r.  Newhall,  (1905)  136  Fed.  Rep.  948. 

g.  Game  and  Fish  Laws —  (1)  Shipping  Game  Out  of  the  State.  —  A 
prosecution  under  a  Michigan  statute  for  having  in  possession  wild  ducks,  with 
intent  to  ship  them  beyond  the  limits  of  the  state,  does  not  infringe  the 
privileges  and  immunities  granted  to  citizens  by  this  amendment. 

People  V.  Van  Pelt,  (1902)  130  Mich.  621.  See  also  American  Express  Co.  v.  People, 
(1890)  133  111.  652. 

(2)  Regulating  Leases  of  Oyster  Lands,  —  A  New  Jersey  statute  which 
denies  the  privilege  of  taking  a  lease  of  the  state  lands  under  water  to  persons 
who  are  not  citizens  and  residents  of  the  state,  except  those  who,  at  the  time 
of  the  passage  of  the  Act,  were  holding  and  using  the  state's  lands  under  those 
waters,  and  had  oysters  planted  thereon  Under  a  usage,  custom,  or  existing  law 
of  the  state,  and  which  denies  the  privilege  to  citizens  and  residents'  who  had 
not  been  such  for  twelve  months  preceding  the  making  of  the  lease,  except 
those  in  the  situation  just  mentioned,  does  not  violate  this  clause. 

State  V.  Corson,  (1901)  67  N.  J.  L.  185. 

h,  Sunday  Laws — (1)   Requirvng  Closing  of  Places  of  Business.  —  A 

state  statute  known  as  the  Simday  Law,  requiring  the  closing  of  all  places  of 

business,  with  the  exception  of  certain  designated  classes,  from  twelve  o'clock 

on  Saturday  night  until  twelve  o'clock  on  Sunday  night  of  each  week,  and 

punishing  violations  thereof  by  criminal  penalties,  is  valid.     • 

State  V.  Judge,  (1887)  39  La.  Ann.  136.  See  also  State  v.  Fernandez,  (1887)  39  La.  Ann. 
538. 

(2)  Prohihiiiwg  Plaajing  Baseball  on  Sunday,  —  A  state  statute  prohibiting 
the  playing  of  baseball  on  Sunday  where  a  fee  is  charged,  and  subjecting  the 
players  to  a  fine,  is  not  invalid  under  this  clause. 

State  V.  Hogreiver,  (1899)   152  Ind.  658,  in  repress  certain  known  pernicious  tendencies, 

which  case  the  court  said:     **  Tlie  state  deals  and  to  protect  the  citizens  of  the  state  in 

with   it  in  the  exercise  of  its  police  power,  the  enjoyment  of  that  repose  and  quiet  on  the 

to  circumscribe  certain  evils  which  are  likely  day  set  apart  by  secular  laws  for  rest  and 

to  result  from  its  unrestrained  practice,  to  recuperation  to  which  they  are  entitled." 

t.  Regulating  Manufacture  and  Sale  of  Liquors.  —  A  state  statute 
which,  as  construed  by  the  Supreme  Court  of  that  state,  provides  that  intoxi- 
cating liquors  may  be  manufactured  and  sold  within  the  state  for  chemical, 
medicinal,  culinary,  and  sacramental  purposes,  but  for  no  other  ^ — not  even 
for  the  purpose  of  transportation  beyond  the  limits  of  the  state  —  is  within  the 
police  power  of  the  state  and  in  the  regulation  of  commerce.  A  state  has  the 
right  to  prohibit  or  restrict  the  manufacture  of  intoxicating  liquors  within  her 
limits;  to  prohibit  all  sale  and  traffic  in  them  in  said  state;  to  inflict  penalties 
for  such  manufacture  and  sale,  and  to  provide  regulations  for  the  abatement 

as  a  common  nuisance  of  the  property  used  for  such  forbidden  purposes;  and 
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such  legislation  by  a  state  is  a  clear  exercise  of  her  undisputed  police  power, 
which  does  not  abridge  the  privileges  or  immunities  of  citizens. 


Kidd  r.  Pearson,  (1888)  128  H.  S.  1(5, 
affirming  Pearson  v.  International  Distillery 
Co.,    (1887)    72  Iowa  348. 

A  state  may  absolutely  prohibit  the  manu- 
facture or  sale  of  intoxicating  liquors.  Kan- 
sas t?.  Bradley,   (1885)  26  Fed.  Rep.  290. 

The  South  Carolina  Dispensary  Act  pro- 
hibiting the  manufacture  and  sale  of  in- 
toxicating liquors  as  a  beverage  within  the 
state,  except  as  therein  provided,  is  valid. 
As  the  manufacture  and  sale  can  be  entirely 
prohibited,  they  can  be  prohibited  unless  cer- 
tain rules  are  complied  with.  Cantini  v. 
Tillman,  (1893)  54  Fed.  Rep.  973. 

Emplojrment  of  women  in  bar  rooms.  —  A 
municipal  ordinance  which  forbids  any  female 
not  having  a   license  permitted  by   la\v,   to 


sell,  offer,  procure,  furnish,  or  distribute  any 
liquors  or  drinks,  where  intoxicating  liquors 
are  sold,  does  not  deprive  them  of  the  privi- 
leges or  immunities  of  citizens  of  the  Unite<l 
States.  Hoboken  v,  Goodman,  (1902)  68  X. 
J.  L.  218. 

Regulating  selling  or  giving  liquor  within 
one  mile  from  Soldiers'  Home.  —  A  Michigan 
statute  which  provides  that  it  shall  not  be 
lawful  to  establish  or  maintain  a  saloon  or 
other  place  of  entertainment  in  which  in- 
toxicating liquors  are  sold,  or  kept  for  sale, 
within  one  mile  of  the  Soldiers'  Home,  and 
also  prohibits  the  sale  or  giving  of  liquor  to  a 
soldier,  sailor,  or  marine  who  is  an  inmate 
or  employee  of  such  home,  within  the  same 
distance,  is  a  reasonable  regulation.  Whitney 
V.  Grand  Rapids  Tp.,  (1888)  71  Mich.  234. 


Legislation  by  a  State  Prohibiting  the  Kannfaotare  within  her  limits  of  intoxicating 
liquors,  to  be  there  sold  or  bartered  for  general  use  as  a  beverage,  does  not 
necessarily  infringe  any  privilege  or  immunity  secured  by  the  Constitution  of 
the  United  States.  Such  legislation  rests  upon  the  acknowledged  right  of  the 
states  to  control  their  purely  internal  affairs,  and  in  so  doing  to  protect  the 
health,  morals,  and  safety  of  their  people  by  regulations  that  do  not  interfere 
with  the  execution  of  the  powers  of  the  general  government  or  violate  rights 
secured  by  the  Constitution  of  the  United  States. 

Mugler  V.  Kansas,  (1887)   123  U.  S.  657. 

The  Bight  to  SeU  Intoxicating  Liqaors,  so  far  as  such  a  right  exists,  is  not  one  of 
the  rights  growing  out  of  citizenship  in  the  United  States. 


Bartemeyer  v.  Iowa,  (1873)  18  Wall.  (U. 
S.)  138.  See  also  Cronin  v,  Adams,  (1904) 
192  U.  S.  114;  Cronin  v.  Denver,  (1904)  192 
U,  S.  116;  Foster  r.  Kansas,  (1884)  112  U. 
S.  205;  State  v.  Lindgrove,  (1895)  1  Kan. 
App.  51;  Trageser  t\  Gray,  (1890)  73  Md. 
260;  State  v.  Brennan,  (1891)  2  S.  Dak.  388; 
Rippey  v.  State,  (Tex.  Crim.  1903)  73  S.  W. 
Rep.  16;  Danville  v.  Hatcher,  (1903)  101  Va. 
627. 

There  is  no  inherent  right  in  a  citizen  to 
sell  intoxicating  liquors  by  retail.  The  busi- 
ness may  be  entirely  prohibited  or  be  per- 
mitted under  prescribed  conditions,  and  the 
manner  and  extent  of  rej^ulation  rest  in  the 
discretion-  of  the  governing  authority  and  are 
a  matter  of  legislative  will  only.  That  offi- 
cers do  not  exercise  the  power  conferred  upon 
them  with  wusdom  or  justice  to  the  parties 
affected  is  a  matter  which  does  not  affect  the 
authority  of  the  state,  nor  is  it  one  w^hich 
can  be  brought  under  the  cognizance  of  the 
courts  of  the  United  States.  Crowley  v. 
Christensen,  (1890)  137  U.  S.  91,  reversing 
In  re  Christensen,' ( 1890)   43  Fed.  Rep.  243. 

The  privileges  and  immunities  of  citizens 
of  the  United  States  are  privilei^^es  and  im- 
munities arising  out  of  the  nature  and  essen- 
tial character  of  the  national  government  and 
granted  or  secured  by  the  Constitution  of  the 


United  States,  and  the  right  to  sell  intoxi- 
cating liquors  is  not  one  of  the  rights  ac- 
cruing out  of  such  citizenship.  Giozza  r. 
Tieman,   (1893)   148  U.  S.  661. 

The  right  to  deal  in  alcoholic  stimulants 
is  not  an  immunity  or  privilege  secured  to 
any  citizen  by  this  amendment.  Such  right 
has  always  been  subject  to  control  and  li- 
cense. Busch  V.  Webb,  (1903)  122  Fed.  Rep. 
664.  See  also  In  re  Hoover,  (1887)  30  Fed. 
Rep.  65. 

Prohibiting  sale  by  druggists.  —  A  munici- 
pal ordinance,  providing:  "Be  it  further  or- 
dained by  the  authority  aforesaid  that  it 
shall  be  unlawful  to  sell  liquors  at  whole- 
sale or  retail  in  connection  with  drugs  or  in 
drug  stores:  provided  that  the  compounding 
of  liquors  with  drugs  as  parts  of  prescrip- 
tions, bona  fidCf  made  by  reputable  physicians 
in  the  treatment  of  disease,  shall  not  consti- 
tute a  violation  of  this  ordinance,"  does  not 
abridge  the  privileges  and  immunities  of  a 
wholesale  and  retail  dealer  in  drugs.  Jacobs 
Pharmacy  Co.  v,  Atlanta,  ( 1898)  89  Fed.  Rep. 
246. 


Prohibiting  sale  of  liquors  in  certain  locali- 
ties.—  A  state  statute  which  absolutely  for- 
h'ulH  the  sf\le  of  spirituous  liquors  outside 
the  limits  of  incorporated  cities,  towns,  and 
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Tillages,  while  in  a  subsequent  section  it  pro- 
vides for  the  granting  of  license  to  sell  such 
liquors  within  the  limits  of  incorporated 
cities,  towns,  and  villages,  does  not  abridge 
the  privileges  and  immunities  of  citizens  of 
the  United  States.  State  t7.  Berlin,  (1884) 
21  S.  Car.  294. 

Prohibiting  sale  of  liquors  to  Indians. — 
A  Minnesota  statute  which  provides  that 
"whoever  sells  ♦  ♦  ♦  any  spirituous  liq- 
uors or  wines  to  any  Indian  within  this  state 
shall  on  conviction  thereof  be  .punished/*  etc., 
was  held  to  be  valid,  as  applied  to  one  who 
was  by  blood  an  American  Indian,  formerly 
belonging  to  the  Sisseton  and  Wahpeton 
band  of  Sioux  Indians,  but  who  had  severed 
all  his  relations  with  his  tribe,  adopted  the 
habits  and  customs  of  civilization,  and  taken 
up  an  allotment  of  land  in  severalty,  under 
the  provisions  of  the  United  States  "  Land 
in  Severalty  Act,"  of  Feb.  8,  1887,  and  thereby 
become  a  citizen  of  the  United  States,  as  well ' 
as  of  the  state  in  which  he  resided.  State 
V,  Wise,  (1897)   70  Minn.  99. 

An  Iowa  statute  enacts  that  "any  citizen 
of  the  state,  except  hotel  keepers,  keepers  of 


saloons,  eating  houses,  grocery  keepers,  and 
confectioners,  is  hereby  permitted,  within  the 
county  of  his  residence,  to  buy  and  sell  in- 
toxicating liquors  for  mechanical,  medicinal, 
culinary,  and  sacramental  purposes  only,  pro- 
vided he  shall  first  obtain  permission  from 
the  board  of  supervisors  of  the  county  in 
which  such  business  is  conducted."  An  exami- 
nation of  the  several  sections  of  the  statute 
shows  that  the  restrictions  were  adopted,  not 
for  the  purpose  of  securing  an  undue  ad- 
vantage to  the  citizens  of  the  state,  but  for 
the  purpose  of  preventing  violations  of  the 
prohibitory  law  of  the  state;  and  although, 
in  effect,  the  citizens  of  other  states,  as  well 
as  the  larger  part  of  the  citizens  of  Iowa, 
are  debarred  from  selling  in  Iowa  liquors  to 
be  resold  for  legal  purposes,  and  m  that 
sense  commerce  between  the  states  may  be  af- 
fected, yet  this  \s  but  an  incidental  result; 
and  as  the  intent  and  purpose  of  the  re- 
strictions, i,  e.f  preventing  violations  of  the 
prohibitory  law,  are  within  the  police  power 
ot  the  state,  it  cannot  be  held  that  the  sec- 
tions of  the  statute  under  consideration  vio- 
late any  of  the  provisions  of  the  Federal 
Constitution.  •  Kohn  v.  Melcher,  (1887)  29 
Fed.  Rep.  434. 


Local  Option  Law  Diioriminating  in  Favor  of  Prohibition  Vote. —  A  state  local  option 
law  which,  in  the  matter  of  ordering  subsequent  elections  after  prohibition  has 
been  defeated  or  carried,  discriminates  in  favor  of  those  who  vote  for  pro- 
hibition, does  not  abridge  the  privileges  or  immunities  of  citizens. 

Rippey  v.  Texas,  (1904)  193  U.  S.  509. 

Druggists  Boqnirod  to  TaJce  Got  Lioonto. —  A  state  Statute  providing  that  spirituous 
liquors  could  not  be  subsequently  used  in  the  preparation  of  pharmacists'  com- 
pounds without  the  pharmacist  first  procuring  a  druggist's  license  from  the 
county  commissioners,  does  not  abridge  the  privileges  and  immunities,  as  a 
citizen  of  the  United  States,  of  a  licensed  pharmacist. 


Gray  v.  Connecticut,  ( 1895)  169  U.  S.  77, 
wherein  the  court  said:  "  A  license  to  pursue 
any  business  or  occupation,  from  the  govern- 
ing authority  of  any  municipality  or  state, 
can  only  be  invoked  for  the  protection  of  one 
in  the  pursuit  of  such  business  or  occupa- 
tion, so  long  as  the  same  continues  unaffected 


by  existing  or  new  conditions.  The  degree  of 
care  and  scrutiny  which  should  attend  the 
pursuit  of  the  business  or  occupation  prac- 
ticed will  necessarily  depend  upon  the  safety 
and  freedom  from  injurious  or  dangerous 
conditions  attending  the  prosecution  of  the 


same. 


»9 


y.  Employment  of  Womkn  in  Places  of  Amusisment.  —  A  statute  pro- 
viding that  "  no  female  person  shall  be  employed  in  any  capacity  in  any  saloon, 
beer  hall,  bar-room,  theatre,  or  place  of  amusement,  where  intoxicating  liquors 
are  sold  as  a  beverage,  and  any  person  or  corporation  convicted  of  so  employing, 
or  participating  in  so  employing,  any  such  female  person  shall  be  fined  not 
less  than  five  hundred  dollars ;  and  any  person  so  convicted  may  be  imprisoned 
in  the  county  jail  for  a  period  of  not  less  than  six  months,"  is  not  repugnant 
to  the  Constitution  as  depriving  persons  lawfully  engaged  in  the  liquor  business 
of  the  privilege  or  right  of  employing  women  who  are  competent  to  contract 
with  reference  to  their  own  services. 

/n  re  Considine,  (1897)  83  Fed.  Rep.  157. 
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fc.  Regulation  of  Prostitution.  —  A  state  statute  providing  that  "any 
male  person  who  lives  with,  or  who  lives  off  of,  in  whole  or  in  part,  or  accepts 
any  of  the  earnings  of  a  prostitute,  or  connives  in  or  solicits  or  attempts  to 
solicit  any  male  person  or  persons  to  have  sexual  intercourse,  or  cohabit  with 
a  prostitute,  or  who  shall  invite,  direct,  or  solicit  any  person  to  go  to  a  house 
of  ill-fame,  for  any  immoral  purpose;  or  any  person  who  shall  entice,  deooy, 
place,  take,  or  receive  any  female  child  or  perpon  under  the  age  of  eighteen 
years,  into  any  house  of  ill-fame  or  disorderly  house,  or  any  house,  for  the 
purpose  of  prostitution ;  or  any  person  who,  havipg  in  his  or  her  custody  or 
control  such  child,  shall  dispose  of  it  to  be  so  received,  or  to  be  received  in  or 
for  any  obscene,  indecent,  or  immoral  purpose,  exhibition,  or  practice,  shall 
be  deemed  guilty  of  a  felony  and  upon  conviction  thereof  shall  be  imprisoned  in 
the  penitentiary  not  less  than  one  year  nor  more  than  five  years,  and  fined  in 
any  sum  not  less  than  one  thousand  dollars  nor  more  than  five  thousand  dollars," 
is  valid.  The  privileges  and  immunities  referred  to  are  such  as  are  lawful  in 
character. 

State  17.  Graham,  (1904)  34  Wash.  82. 

Z.  Prohibiting  Visiting  Place  Where  Opium  Is  Sold.  —  A  municipal 
ordinance  which  provides  that  "  every  person  who,  in  the  city  of  Modesto, 
opens,  keeps,  or  maintains  any  room  or  other  place  where  opium,  or  any  of  its 
preparations,  is  sold  or  given  away,  and  every  person  who  resorts  to,  frequents, 
or  visits  such  room  or  place,  is  guilty  of  a  misdemeanor:  provided,  that  this 
section  shall  not  apply  to  the  sale  or  gift  of  any  of  the  preparations  of  opium 
by  any  druggist,  for  any  ailment  not  caused  by  the  use  of  opium,  or  any  of 
its  preparations,"  under  which  a  person  may  be  convicted  who  visits  a  room 
described  in  the  ordinance  for  some  proper  purpose,  deprives  such  a  person  of 
rights  and  privileges  secured  by  the  Constitution  and  laws  of  the  United  States. 

In  re  Ah  Jow,  (1886)  29  Fed.  Rep.  181. 

m.  Prohibiting  Business  of  Ticket  Scalping.  —  A  statute  entitled  "  An 
Act  to  prevent  frauds  upon  travelers,  and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  for  the  transportation  of  passengers,"  does  not 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States. 

Burdick  v.  People,   (1894)    149  111.  602,  in  lature   deemed  necessaiy  to   prevent   frauds 

which  ease  the  court  said :      "  The  right  of  upon  travelers  and  public  carriers.    But  these 

conducting  the   business   of   selling   railroad  restrictions  amount  only  to  such  restraints 

and  steamboat  tickets  is  curtailed  and  hedged  as  the  government  may  justly  prescribe  for 

about  by  certain  restrictions,  which  the  legis-  the  general  good  of  the  whole." 

n.  Regulating  City  and  Private  Markets.  — -.  A  municipal  ordinance 
prohibiting  the  keeping  of  a  private  market  within  six  squares  of  any  public 
market  of  the  city,  does  not  abridge  the  privileges  or  immunities  of  a  citizen 
of  the  United  States. 

Natal  V.  Louisinan,  (1891)   139  U.  S.  622.       establishment  and  regulation  of  markets  at 

several  points  in  a  city,  and  prohibiting  the 

Prohibiting    sale    of    meat    outside    city      sale  of  fresh  meats  at  retail  outside  of  these 

markets.  —  An   ordinance   providing   for   the      markets^   except  by  tenants  of   the  market 
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stall  who  are  permitted  to  hawk  about  the       the  adaptation  of  a  particular  regulation  to 
streets  after  eight  o'clock  a.  m.  of  the  day,       the  specific  end  in  view,  are  matters  entirely 
is  not  violative  of  any  provision  of  the  Na-       of  state  cognizance  and  final  determination, 
tional  Constitution.     Both  the  necessity  for       Exp.  Byrd,  (1887)  84  Ala.  18. 
police  regulation,   in  a  given  instance,   and 

0.  Regulating  Sale  of  Seed  Cotton.  —  A  statute  declaring  that  it  shall 
be  unlawful  for  any  person  to  sell,  deliver,  or  receive  for  a  price,  etc,  any 
cotton  in  the  seed,  where  the  quantity  is  less  than  is  usually  baled,  unless  the 
contract  is  reduced  to  writing  and  signed  by  the  parties  in  the  presence  of  two 
witnesses  and  entered  upon  the  civil  docket  of  the  nearest  justice  of  the  peace 
within  ten  days  thereafter,  is  not  in  conflict  with  this  amendment  as  depriving 
the  citizen  of  his  privileges  or  immunities. 

State  V,  Moore,  (1889)   104  N.  Car.  714.  boundaries  specified  *any  cotton  in  the  seed,' 

Prohibiting  sale  of  seed  cotton. -An  Ala-      %  elsewhere  to  buy   sell,  etc.,  any  cotton  in 

hama  statute  which  makes  it  unlawful  for  any       ^^«  «^^  raised  withm  said  counties,"  is  not 

person  to  sell  or  offer  for  sale,  barter,  ex        ^^SS^IT^  ^r^Ao    '''''*'•     ^''^''  ""'  ^^^' 
change,   or   buy   "within   the   counties   and       ^^^^*'   /o  Aia.  ou. 

p.  Giving  Monopoly  to  Slaughteb-house  Business.  —  A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the  cor- 
poration thereby  created.  It  authorized  the  company  to  establish  and  erect 
within  certain  territorial  limits  therein  defined,  one  or  more  stock  yards,  stock 
landings,  and  slaughter  houses,  and  imposed  upon  it  the  duty  of  erecting 
a  slaughter  house  of  a  certain  capacity.  Tt  declared  that  the  company  should 
have  the  sole  and  exclusive  privilege  of  conducting  and  carrying  on  the  live- 
stock landing  and  slaughter-house  business  within  the  limits  and  privileges 
granted  by  the  Act,  and  that  all  such  animals  should  be  landed  at  the  stock 
landings  and  slaughtered  at  the  slaughter  houses  of  the  company,  and  nowhere 
else.  It  was  held  that  the  restraint  upon  the  exercise  of  their  trade  by  the 
butchers  of  New  Orleans  did  not  abridge  the  privileges  or  immunities  of 
citizens  within  the  meaning  of  this  amendment 

Slaughter-House  Cases,  (1872)  16  Wall.  (U.  S.)  36.  See  Live  Stock  Dealers,  etc.,  Assoc. 
V.  Crescent  City  Live  Stock  Landing,  etc.,  Co.,  (1870)  1  Abb.  (U.  S.)  388,  15  Fed.  Cas.  No.  8,408. 

q.  Imposing  Conditions  on  Sale  of  Patent  Rights.  —  A  statute  which 

provides  that  "  it  shall  be  unlawful  for  any  person  to  sell  or  barter,  or  to  offer  to 

sell  or  barter,  any  patent  right,  or  any  right  which  such  person  shall  allege 

to  be  a  patent  right,  in  any  county  within  this  state,  without  first  filing  with  the 

clerk  of  the  court  of  such  county  copies  of  the  letters  patent,  duly  authenticated, 

and  at  the  same  time  swearing  or  affirming  to  an  affidavit,  before  such  clerk, 

that  such  letters  are  genuine,  and  have  not  been  revoked  or  annulled,  and  that 

he  has  full  authority  to  sell  or  barter  the  right  so  patented;  which  affidavit 

shall  also  set  forth  his  name,  age,  occupation,  and  residence,  and,  if  an  agent, 

the  name,  occupation,  and  residence  of  his  principal ;  a  copy  of  this  affidavit 

shall  be  filed  in  the  office  of  said  clerk,  and  said  clerk  shall  give  a  copy  of  said 

affidavit  to  the  applicant,  who  shall  exhibit  the  same  to  any  person,  on  demand," 

is  not  invalid  as  imposing  peculiar  and  unreasonable  restrictions  upon  the 

patentee  beyond  those  imposed  upon  owners  of  other  kinds  of  property,  and 
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thus  abridging  the  privil^es  and  immunities  of  such  a  person  as  a  citizen  of 
the  United  States.  The  provision  is  a  legitimate  exercise  of  the  police  power 
of  the  state  for  the  prevention  of  fraud,  and  is  not  inconsistent  with  the 
constitutional  provision  of  the  laws  relating  to  patents. 

Reeves  v.  Corning,  (1892)   51  Fed.  Rep.  783.     See  also  8  Fed.  Stat.  Annot.  628. 

r.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void.  —  A 
provision  of  a  statute  declaring  that  "  all  contracts  for  the  sale  of  shares  of  the 
capital  stock  of  any  corporation  or  association,  on  margin  or  to  be  delivered 
at  a  future  day,  shall  be  void,  and  any  money  paid  on  such  contracts  may  be 
recovered  by  the  party  paying  it,  by  suit  in  any  court  of  competent  jurisdiction," 
does  not  violate  this  clause. 

Parker  v.  Otis,  (1000)  130  Cal.  326. 

s.  Prohibiting  Use  of  National  Flag  for  Advertising  Purposes.  — 
A  statute  providing  that  "  it  shall  be  unlawful  for  any  person,  firm,  organiza- 
tion, or  corporation  to  use  or  display  the  national  flag  or  emblem,  or  any  draw- 
ing, lithograph,  engraving,  daguerreotype,  photograph,  or  likeness  of  the 
national  flag  or  emblem,  as  a  medium  for  advertising  any  goods,  wares,  mer- 
chandise, publication,  public  entertainment  of  any  character,  or  for  any  other 
purpose  intended  to  promote  the  interests  of  such  person,  firm,  corporation, 
or  organization,"  was  held  to  be  invalid,  as  depriving  a  citizen  of  the  United 
States  of  the  right  to  exercise  a  privilege  impliedly,  if  not  expressly,  guaranteed 
to  him  by  the  Federal  Constitution.  The  national  government,  in  the  exercise 
of  its  governing  power  to  establish  a  flag  or  emblem  symbolic  of  national 
sovereignty,  passed  sections  1791,  1792,  R.  S.,  and  thereby  took  jurisdiction 
of  the  subject  of  the  national  flag  and  legislated  upon  it  As  Congress  has 
passed  no  legislation  restricting  its  use  or  confining  its  use  to  any  particular 
purpose,  it  would  seem  that  if  it  had  been  the  intention  of  Congress  to  restrict 
or  confine  such  use,  some  provision  to  that  effect  would  have  been  embodied 
in  the  Act  prescribing  and  describing  the  national  flag. 

Ruhstrat  v.  People,  (1900)  185  111.  134.     See  People  v.  Van  De  Car,  (1904)  178  N.  Y.  426. 

t.  Regulating  Practice  of  Medicine.  —  A  statute,  being  "  An  Act  to 
establish  a  medical  council  and  three  state  boards  of  medical  examiners,  to 
define  the  powers  of  said  medical  council  and  said  state  board  of  examiners, 
to  provide  for  the  examination  and  licensing  of  practitioners  of  medicine  and 
surgery,  and  to  further  regulate  the  practice  of  medicine  and  surgery,  and  to 
make  appropriation  for  the  medical  council,"  is  a  valid  and  constitutional 
exercise  of  the  police  power  of  the  stnte  upon  a  subject  plainly  within  that  power. 

In  re  Campbell,    (1901)    197  Pi.   St.   582,  r.  P^ndolph.   (1802)  23  Orefron  80:  People  r. 

citing  Dent  r.  West  Virginia,   (1880)    120  U.  H -sbrmirk.  (1805)   11  Utah  300;  Fox  r.  Ter- 

S.   114.     See  also  Com.   i\   Finn,    (1809)    11  ritorj-,   (1884)   2  Wash.  297;   Stale  r.  Carey, 

Pa.   Super.   Ct.   620,  and  also  the  followino:  (1892)  4  Wnsh.  429;  State  r.  Currens,  (1901) 

cases:      Harding  v.  People,    (1887)    10  Colo.  Ill  Wis.  433. 
390;  State  v.  Webster,   (1808)    150  Ind.  G16; 

State  r.  Green.  (1887)   112  Ind.  408;  People  That  a  ma:^netic  healer  may  be  prevented 

V,  Phippin,  (1888)  70  Mich.  0:  Crnis  r.  Medi-  from  practicing  his  profession  by  the  opera- 

eal  Examiners,  (1892)   12  Mont.  208:  France  X'um  of  n  st'tut"  regulating  the  practice  of 

r.   State,    (1897)    67   Ohio   St.   20;    State  r.  modicinn,   docs  not  rer.der  the  statute  void. 

Ottman,     (1897)     6    Ohio    Dec.    265;    State  Parks  r.  State,    (1902)    159  Ind.  212. 
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u,  Kbgulating  Business  of  Insurance.  —  A  state  statute  providing 
"that  it  shall  be  unlawful  for  any  person,  partnership,  or  association,  to 
issue,  sign,  seal,  or  in  any  manner  execute  any  policy  of  insurance,  contract, 
or  guaranty,  against  loss  by  fire  or  lightning,  without  authority  expressly  con- 
ferred by  a  charter  of  incorporation,  given  according  to  law;  and  every  such 
policy,  contract,  or  guaranty,  hereafter  made,  executed,  or  issued,  shall  be  void," 
strikes  at  no  privilege  of  citizenship  of  the  United  States,  as  distinguished  from 
the  privileges  of  citizenship  of  the  state,  and  is  a  valid  exercise  of  the  police 
power.  It  does  not  prohibit^  but  regulates  the  business,  and  excludes  no  one 
from  engaging  in  it,  but  prescribes  the  preliminary  qualification  necessary  for 
all  alike,  to  entitle  them  to  enter  the  business. 

Com.  V.  Vrooman,  (1894)  164  Pa.  St.  307. 

V.  Regulating  Houes  of  Laboe.  — ■  A  state  statute  providing  that  the 
period  of  employment  of  workingmen  in  all  underground  mines  or  workings, 
and  in  smelters  and  all  other  institutions  for  the  r&iuction  or  refining  of  ores 
or  metals,  shall  be  eight  hours  per  day,  except  in  cases  of  emergency  where  life 
or  property  is  in  imminent  danger,  does  not  abridge  the  privileges  or  im- 
munities of  citizens.  These  employments,  when  too  long  pursued,  the  legis- 
lature has  judged  to  be  detrimental  to  the  health  of  the  employeeu,  and  so  long 
as  there  are  reasonable  grounds  for  believing  that  this  is  so,  its  decision  upon 
this  subject  cannot  be  reviewed  by  the  federal  courts. 

Eight-hour  law  for  laborers  on  public 
works.  —  A  l^eio  York  statute  revising  the 
charter  of  the  city  of  Buffalo,  which  provides 
that  "  in  contracting  for  any  work  required 
to  be  done  by  the  city  a  clause  shall  be  in- 
serted that  the  contractor  submitting  pro- 
posals shall  bind  himself  in  the  performance 
of  such  work  not  to  discriminate  either  as 
to  workmen  or  wages  against  members  of 
labor  organizations,  or  to  accept  any  more 
than  eight  hours  as  a  day's  work,  to  be  per- 
formed within  nine  consecutive  hours;  nor 
shall  any  man  or  set  of  men  be  employed  for 
more  than  eight  hours  in  twenty-four  con- 
secutive hours  except  in  case  of  necessity,  in 
which  case  pay  for  such  labor  shall  be  at  the 
rate  of  time  and  one-half  for  all  time  in 
excess  of  such  eight  hours,"  does  not  uncon- 
stitutionally abridge  the  privileges  and  im- 
munities of  citizens  of  the  United  States. 
People  1?.  Warren,  (1894)  77  Hun  (N.  Y.) 
121. 


Holden  v.  Hardy,  (1898)  169  U.  S.  380, 
afftmiing  State  t\  Holden,  (1896)  14  Utah  71. 
See  also  Ex  p.  Boyce,  (1904)  27  Nev.  299, 
wherein  it  was  held  that  a  Nevada  statute 
providing  that  "the  period  of  employment 
of  workingmen  in  all  underground  mines  or 
workings  shall  be  eight  hours  per  day,  except 
in  cases  of  emergency  where  life  or  property 
is  in  imminent  danger,"  and  that  "  the  period 
of  employment  of  workingmen  in  smelters 
and  all  other  institutions  for  the  reduction  or 
refining  of  ores  or  metals  shall  be  eight  hours 
per  day,  except  in  cases  of  emergency  where 
life  or  property  is  in  imminent  danger,"  was 
held  to  be  within  the  power  and  discretion  of 
the  legislature  to  enact  for  the  protection  of 
the  health  and  prolongation  of  the  lives  of 
the  workingmen  affected,  and  the  resulting 
welfare  of  the  state.  See  also  Ex  p.  Boyoe, 
(1904)  27  Nev.  299. 


w.  Reoulating  Weighing  and  Measuring  Coal  at  Mines.  —  A  state 
statute  relating  to  wei^liing  and  measuring  coal  at  the  place  where  mined, 
before  the  same  is  screened,  providing  that  all  coal  mined  and  paid  for  by 
weight  shall  be  weighed  in  the  car  in  wliich  it  is  removed  from  the  mine, 
before  it  is  screened,  and  shall  be  paid  for  according  to  the  weight  so  ascer- 
tained, at  such  price  per  ton  as  may  be  agreed  on  by  such  owner  or  operator 
and  the  miners  who  mined  the  same,  that  coal  mined  and  paid  for  by  measure 
shall  be  paid  *f or  according  to  the  number  of  bushels  marked  upon  each  c^r  in 

which  it  is  removed  from  the  mine,  and  before  it  is  screened,  and  that  the  price 
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paid  for  each  bushel  so  ascertained  shall  be  such  as  may  be  agreed  on  as  afore- 
said, was  held  not  to  be  so  plainly  and  obviously  in  violation  of  the  Constitution 
ae  to  justify  a  court  in  declaring  it  void. 

State  17.  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 

X,  Regulating  Payment  of  Wages  in  Scrip.  —  A  statute  declaring  it  un- 
lawful for  any  corjx>ration,  company,  firm,  or  person  engaged  in  any  trade  or 
business,  either  directly  or  indirectly,  to  issue,  sell,  give,  or  deliver  to  any 
person  employed  by  such  corporation,  company,  firm,  or  person,  in  payment 
of  wages  due  such  laborer,  or  as  advances  for  lajwr  not  due,  any  scrip,  token, 
draft,  check,  or  other  evidence  of  indebtedness  payable  or  redeemable  otherwise 
than  in  lawful  money;  and  that  if  such  scrip,  token,  draft,  check,  or  other  evi- 
dence of  indebtedness  be  so  issued,  sold,  given,  or  delivered  to  such  laborer, 
it  shall  be  construed,  taken  and  held  in  all  courts  and  places  to  be  a  promise  to 
pay  the  sum  specified  therein  in  lawful  money  by  the  corporation,  company, 
firm,  or  person  issuing,  selling,  giving,  or  delivering  the  same  to  the  person 
named  therein,  or  to  the  holder  thereof,  was  held  not  to  be  so  plainly  and 
obviously  in  violation  of  the  Constitution  as  to  justify  a  court  in  declaring 
it  void. 

State  t?.  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 

y.  CrviL  Service  Law.  —  A  state  civil  service  law  was  held  not  to  be 
invalid  as  abridging  the  privileges  and  immunities  of  citizens  of  the  United 
States,  as  the  mode  of  determining  whether  the  prescribed  qualifications  exist 
applies  to  all  citizens  alike,  and  therefore  the  rights  and  privileges  of  none 
in  that  regard  are  abridged,  and  the  right  of  an  elected  and  qualified  officer  to 
select  his  own  subordinates  is  not  a  vested  or  private  personal  right 

People  v.  Loeffler,  (1898)   175  111.  606. 

z.  Regui-ating  Public  Speaking  on  Public  Grounds.  —  A  municipal 
ordinanoe  providing  that  "  no  person  shall,  in  or  upon  any  of  the  public  grounds, 
make  any  public  address  *  *  *  except  in  accordance  with  a  permit  from 
the  mayor,"  is  not  void  under  this  amendment,  as  the  power  conferred  upon 
the  chief  executive  officer  of  the  city  may  be  fairly  claimed  to  be  a  mere 
administrative  function  vested  in  the  mayor. 

Davis  V.  Massachusetts,  (1897)  167  U.  S.  44. 

al.  Compulsory  Labor  in  Repairing  Roads.  —  A  statute  providing  that 
all  able-bodied  residents  of  the  county  alx)ve  twenty  and  under  fifty  years  of 
age  are  compelled  to  labor  two  days  at  least  in  every  year  in  repairing  the 
roads  of  said  county,  with  the  privilege,  however,  of  furnishing  a  substitute, 
or  paying  to  the  road  supervisors  seventy-five  cents  for  each  day  such  person 
may  be  summoned  to  labor,  the  money  thus  paid  to  be  expended  in  repairing 
the  roads,  is  not  repugnant  to  this  clause. 

Short  r.  State,  (1895)  80  Md.  397. 

hi.  Regulating  Use  of  Bicycles  on  Streets.  —  A  municipal  ordinance 
providing  "  that  it  shall  be  imlawful  for  any  person  to  ride  any  bicycle  upon  the 
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streets  after  dark  and  before  daylight  without  carrying  or  having  a  sufficient 
light  to  be  easily  seen  the  distance  of  at  least  one  block,"  is  not  inhibited  by 
this  clause.  The  privilege  of  using  a  public  street  is  always  to  be  regulated 
so  as  to  protect  the  equal  rights  of  others. 

Des  Moines  v.  Keller,  (1902)   116  Iowa  640. 

cl.  Prescribing  Use  of  Pabticulab  Petroleum  Lamp.  — ■  A  statute  pro- 
viding that  "  if  any  person  sell  or  offer  for  sale  or  use  any  product  of  petroleum 
for  illuminating  purposes  which  will  emit  a  combustible  vapor  at  a  temperature 
of  not  less  than  one  hundred  and  five  degrees  standard  Fahrenheit  thermometer, 
closed  test,  except  that  the  gas  or  vapor  thereof  shall  be  generated  in  closed 
reservoirs  outside  the  building  to  be  lighted  thereby,  and  except  the  lighter 
products  of  petroleum  when  used  in  the  Welsbach  hydrocarbon  incandescent 
lamp,  he  shall  be  punished,"  was  held  to  be  invalid,  as  it  appeared  that  there 
were  other  lampe  operated  on  the  same  general  principle  as  the  Welsbach,  that 
were  equally  safe,  and  that  they  secured  the  same  results. 

State  t7.  Santee,  (1900)   111  Iowa  2. 

dl.  State  Taxation  —  (1)  Ta^x  on  Emigrant  Agents.  —  A  state  law  tax- 
ing the  business  of  hiring  persons  to  labor  outside  the  state  limits  does  not 
restrict  the  right  of  a  citizen  to  move  from  one  state  to  another,  and  so  abridge 
his  privileges  and  immunities.  "  If  it  can  be  said  to  affect  the  freedom  of 
egress  from  the  state,  or  the  freedom  of  contract,  it  is  only  incidentally  and 
remotely.  The  individual  laborer  is  left  free  to  come  and  go  at  pleasure,  and 
to  make  such  contracts  as  he  chooses,  while  those  whose  business  it  is  to  induce 
persons  to  enter  into  labor  contracts  and  to  change  their  location,  though  left 
free  to  contract,  are  subjected  to  taxation  in  respect  of  their  business  as  other 
citizens  are." 

Williams  v.  Fears.  (1900)  179  U.  S.  274, 
affirming  (1900)  110  Ga.  584.  See  also  Shep- 
perd  V.  Sumter  County,   (1877)   59  Ga.  535. 

An  Alabama  statute  providing  that  "no 
person,  whether  for  himself  or  for  other  per- 
sons, shall  be  permitted  to  employ,  engage, 
contract,  or  in  any  other  way  induce  laborers 
to  leave  "  a  county  designated  in  an  Act  "  for 
the  purpose  of  removing  said  laborers  from 
this  state,  without  first  paying  to  each  of 
said  counties  in  which  such  person  shall  so 
operate  a  license  tax  of  two  hundred  and  fifty 
dollars,  such  license  tax  to  be  collected  as 
other  license  taxes,"  and  declaring  a  viola- 
tion of  its  provisions  a  misdemeanor,  is  void 
as  an  indirect  tax  upon  the  citizen's  right 
of  free  egress  from  the  state,  operating  to 
hinder  the  exercise  of  his  personal  liberty,  and 
.^eriouslv  impair  his  freedom  of  emigration, 
.loseph  r.  Randolph,  (1882)  71  Ala.  500,  the 
court  saying:  "This  act  has  none  of  the 
characteristics  of  a  law  desiijned  to  regulate 
these  or  kindred  subjects,  which  properly  fall 
within  the  purview  of  domestic  police.  There 
can  be  nothing  so  injurious  or  offensive  in 


the  act  of  hiring  a  single  unemployed  laborer, 
for  one's  service,  as  to  require  police  regula- 
tion by  the  state.  Nor,  very  manifestly,  is 
this  statute  designed  to  impose  a  mere  occu- 
pation or  business  tax,  which  is  always  done 
either  for  purposes  of  revenue,  or  of  police 
regulation." 

A  South  Carolina  statute  entitled  *'An  Act 
to  prohibit  emigrant  agents  from  plying  their 
vocation  within  this  state  without  first  ob- 
taining a  license  therefor,  and  for  other  pur- 
poses," does  not  abridge  the  privileges  of  the 
citizen  in  restraining  his  right  to  make  con- 
tracts of  hiring,  etc.,  or  in  restraining  his 
right  of  egress  from  the  state.  The  statute 
does  not  affect  the  right  of  any  citizen  to 
leave  the  state  for  labor  elsewhere  whenever 
he  pleases,  and  to  make  such  contract  for  labor 
as  fie  chooses,  but  it  affects  only  those  who 
carry  on  the  business  of  emigrant  agents, 
whose  vocation  is  to  hire  laborers  and  solicit 
emigrants,  to  be  employed  beyond  the  limits 
of  the  state.  State  v.  Napier,  (1901)  63  8. 
Car.  61. 


(2)  Tax  on  Passengers,  —  A  state  statute  imposing  a  capitation  tax  upon 

passengers  for  the  privilege  of  leaving  the  state,  or  passing  through  it  by  the 
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ordinary  mode  of  passenger  travel,  deprives  citizens  of  other  states  of  the  right 
to  pass  and  repass  through  every  part  of  the  United  States,  as  the  tax  woukl 
ultimately  fall  upon  the  passengers. 

CrandaU  v.  Nevada,  (1867)  6  Wall.  (U.  S.)  49,  reversing  Ex  p.  Crandall,  (1866)  1  Nev.  294. 

(3)  Succession  Tax,  —  A  state  succession  tax  statute  imposes  a  tax  upon 
the  transfer  of  any  property,  real  or  personal,  v^hen  the  transfer  is  by  will  or 
intestate  law,  of  property  within  the  state,  and  the  decedent  was  a  nonresident 
of  the  state  at  the  time  of  his  death.  Taxing  under  this  statute  money  which 
had  been  on  deposit  an  indefinite  time,  after  the  whole  succession  has  been 
taxed  in  the  state  in  which  the  testator  resided,  is  not  a  deprivation  of  any  of 
the  privileges  or  immunities  of  citizens. 


Blackstone  v.  Miller,  (1903)  188  U.  S.  207. 

A  state  statute  imposing  a  transfer  tax  is 
not  a  deprivation  of  the  privileges  and  im- 
munities of  citizens  when  there  are  involved 
no  arbitrary  or  unequal  regulations,  pre- 
scribing different  rates  of  taxation  on  prop- 
erty or  persons  in  the  same  condition.  The 
provisions  of  the  law  extend  alike  to  all  es- 


tates that  descend  or  devolve  upon  the  deSttli 
of  those  who  once  owned  them.  The  moneys 
raised  by  the  taxation  are  applied  to  the  law- 
ful uses  of  the  state,  in  which  the  legatees 
have  the  same  interests  with  the  other  citi- 
zens. Nor  is  it  claimed  that  the  amount  or 
rate  of  the  taxation  is  excessive  to  the  extent 
of  confiscation.  Orr  v.  Oilman,  (1902)  183 
U.  S.  287. 


(4)  Taxing  Debt  Held  Against  Nonresident,  —  The  Constitution  does  not 
prohibit  a  state  from  taxing,  in  the  hands  of  one  of  its  resident  citizens,  a  debt 
held  by  him  upon  a  resident  of  another  state,  and  evidenced  by  the  bond  of 
the  debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated  in 
the  state  in  which  the  debtor  resides.  So  long  as  the  state,  by  its  laws  pre- 
scribing the  mode  and  subjects  of  taxation,  does  not  intrench  upon  the  legitimate 
authority  of  the  Union,  or  violate  any  right  recognized  or  secured  by  the 
Constitution  of  the  United  States,"  the  Supreme  Court,  as  between  the  state  and 
its  citizen,  can  afford  him  no  relief  against  state  taxation,  however  unjust, 
oppressive,  or  onerous. 

Kirtland  v.  Hotchkiss,  (1879)  100  U.  S.  498. 

(6)  Tax  on  Itinerant  Venders,  —  A  state  statute  requiring  itinerant  venders 
to  deposit  five  hundred  dollars  with  the  state  treasurer^  and  take  out  a  state 
license,  and  in  addition  to  obtain  a  local  license,  which  may  be  granted  or 
refused  in  the  discretion  of  the  local  governing  board,  does  not  conflict  with 
this  clause. 

State  V.  Harrington,  (1896)  68  Vt.  626. 

* 

(6)  License  for  Sale  of  Fertilizers,  —  A  statute  providing  that  no  com- 
mercial fertilizers  shall  be  sold  or  offered  for  sale  until  the  manufacturer  or 
importer  obtain  a  license  from  the  treasurer  of  the  state,  for  which  shall  be 
paid  a  privilege  tax  of  five  hundred  dollars  per  annum  for  eaxdi  separate  brand, 
is  not  within  the  inhibitions  of  this  clause.  Xo  privilege  with  regard  to  com- 
mercial fertilizers  seems  given  by  the  Act  to  any  citizen  of  the  state  which 
is  denied  to  a  nonresident,  and,  unless  this  be  attempted,  it  can  hardly  be 
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said  that  he  is  deprived  of  any  privilege  or  immunity  to  which  he  it  entitled 
under  the  Constitution. 

American  Fertilizing  Co.  v.  Board  of  Agriculture^  (1800)  43  Fed.  Rep.  600. 

(7)  License  to  Deal  in  Trading  Stamps.  —  A  municipal  ordinance,  passed 
Tinder  the  authority  of  a  state  statute,  defining  gift  enterprises,  and  imposing 
a  license  tax  on  every  person,  firm,  or  corporation,  dealing  in  trading  stamps, 
is  valid.  Wherever  the  thing  sought  to  be  regulated  is  of  such  a  nature  as 
that  the  legislature  might  prohibit  it  outright^  because  detrimental  to  the 
public  interests,  or  against  the  public  health  or  public  morals,  the  manner  of 
dealing  with  it  is  a  matter  solely  addressed  to  the  legislature,  and  is  beyond 
judicial  inquiry. 

Humes  r.  Ft.  Smith,  (1800)  03  Fed.  Rep.  863. 
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**  Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law."  ^ 

I.  Prohibition  on  State  Action,  422. 
II.  When  Constitutional  Question  Invoked,  423. 

III.  Construction  of  State  Statutes,  423. 

IV.  Corporations  as  "  Persons,"  423. 
V.  "  Deprivation,"  424. 

VI.  Nature  and  Incidents  of  Due  Process  of  Law,  424. 

1.  In  General^  424. 

2.  Synonymous  with  ^^  Law  of  the  Land"  425. 

3.  That  Which  Is  Appropriate  to  the  Particular  Case^  426. 

4.  Not  Necessarily  judicial  Process^  427. 

5.  Ascertained  by  Process  of  judicial  Inclusion  and  Exclusion^  427. 

6.  By  Reference  to  Fifth  Amendment^  427. 

VII.  Meaning  of  Ciberty,  428. 

1,  In  General^  428. 

2.  Right  to  Contract^  428. 

VIII.  Right  to  Sue,  428. 
IX.  State  Action  Affecting  Life,  Liberty,  or  Property,  429. 

1.  Exercise  of  J^olice  Power ^  429. 

2.  Proceedings  under  Statute  Antedating  Amendment^  430. 

3.  Degree  of  judicial  Power^  431. 

4.  State  Court  Must  Have  jurisdiction^  431. 

5.  State  Control  o7*er  Court  Procedure y  431. 

a.  In  General y  431. 

b.  Trial  under  General  Provisions  of  Law^  432. 

c.  Extraterritorial  Arrest  by  Bail^  432. 

d.  Commitment  for  State  Offense  upon  Trial  for  Violation  of  City 

Ordinance^  432. 

e.  Presence  of  Defendant^  432. 

{{)  In  General y  432. 

(2)  In  Appellate  Courts  433. 

f.  Sufficiency  of  Affidavit  for  Imprisonment  of  Judgment  Debtor^ 

433- 

g.  Detention  of  Offender  under  Search  Warranty  433. 

h.  Number  of  Grand  Jurors^  433. 
I.   Trial  by  Jury,  433. 
(i)  In  General y  433. 

(2)  For  a  Felony^  434. 

(3)  Proceedings  for  Contempt ^  434. 

(4)  To  Establish  Equitable  Interest  in  Land^  434. 

(5)  Issue  of  Insanity y  434. 

(6)  Trial  by  Struck  J^ury^  435. 
h)  Alien  Juror,  435. 

i.  Sufficiency  of  Indict  me  nty  ^^^. 
(i)  In  General,  435. 
(2)  Validating  Court  Proceedings  on  Invalid  Indictments^  435. 

^A  similar  clause,  as  an  inhibition  on  the  national  government,  is  contained  in  the  Fifth 
Amendment. 
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k.  Prosecution  of  Felonies  by  Information^  435. 

/.  Twice  Put  in  yeopardy^  436. 

m.  Commitment  for  Failing  to  Testify  Before  County  Attorney^  437. 

«.  Imprisoning  Witness  Who  Fails  to  Give  Recognizance,  437. 

0.  Admission  of  Deposition  in  Criminal  Case,  437. 
/.  Cross-examination  by  State  of  Its  Own  Witness,  437, 
g.  Refusal  of  Court  to  Refer  to  Presumption  of  Innocence,  437. 
r.  Conviction  in  First  Degree  After  Reversed  Conviction  in  Second^ 

437- 
s,  judgment  by  De  Facto  J^udge,  438. 

/.  Mode  of  Carrying  Out  Death  Sentence,  438. 

(i)  /«  General,  438. 

{2)  At  Time  to  Be  Fixed  by  Gove r nor y  438. 

(3)  By  Electricity,  438. 

(4)  Setting  Another  Date  After  Day  of  Execution  Passed^  438. 
u.  Staying  Execution  of  Sentence,  438. 
V,  Method  of  Resentence  on  Affirmance  of  Judgment,  439. 

w.  Resentence  After  Serving  Part  of  Illegal  Sentence,  439. 
X,  Imprisonment  under  Void  Ordinance,  439. 
y.  Right  of  Appeal,  439. 

z.  Rearranging  Jurisdiction  of  Appellate  Court,    439. 
a\    Authority  of  Appellate  Court  to  Modify  Verdict,  440. 
h\    Dismissal  of   Writ  of  Error  on  Failure  of  Escaped  Convict  to 
Surrender,  440. 

6.  Notice  and  Opportunity  to  Be  Heard,  440. 

a.  In  General,  440. 

b.  Reasonable  Notice,  441. 

c.  Notice  in  Proceedings  in  Rem,  441. 

d.  Creating  Board  of  Railroad  Commissioners,  442. 

e.  Notice  to  Railroad  of  Proceeding  to  Establish  Highway  Crossings 

443- 

f.  Right  of  Property  Owners  as  to  Laying  Tracks  in  Streets,  443. 

g.  Of  Fixing  Water  Rates,  443. 
h.  Parties  Interested  in  Community  Property,  444. 

1.  Before  Final  Judgment,  444. 
j.  Notice  by  Statute^  444. 

k.    Trial  According  to  Applicable  Mode  of  Procedure,  444. 
/.   Summary  Judgment  Against  Prosecutor  for  Costs,  444. 

m.   Ex  Parte  Decision  of  Overseers,  445. 
«.  Summary  Proceeding  for  Violation  of  Election  Law^  445. 
o.  Summary  Proceeding  Against  Assignee  for  Creditors,  445. 
/•   Judgment  Against  Surety,  445. 

q.  Settlement  Without  Notice  by  Special  Administrator,  445. 
r.  Service  of  Process,  446. 

(i)  Ejfect  of  Challenging  Validity  of  Service,  446. 

(2)  On  Domestic  Corporations,  446. 

(3)  On  Foreign  Corporations,  .446. 
(a)  In  General,  446. 
(3)  On  Special  Agent,  447. 

'4)  Personal  Semice  on  Nonresident,  447. 
5)  On  Nonresident  Partner,  448. 

(6)  On  Agent  of  Nonresident,  449. 

(7)  Attachment  Against  Nonresident  Executor,  449. 
'8)  By  Publication,  449. 
J9)  Summary  Process  to  Collect  Delinquent  Taxes,  449. 

(10)  Of  Order  to  Show  Cause  on  Attorney,  449. 

(11)  Conclusiveness  of  Sheriff's  Return,  449. 

7.  Rulings  of  State  Courts,  450. 

3,   On  Questions  of  Law,  450. 
(i)  In  General,  450. 
(2)   What  Constitutes  Defamation,  450. 
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(3)  I^ig^^  ^0  Recover  Interest^  450. 

(4)  On  Widening  City  Street y  451. 

(5)  Refusal  of  Habeas  Corpus  upon  Application^  451. 

(6)  Error  in  Deciding  W?iat  Common  Law  Is^  451. 
b.   On  Matters  of  Practice^  451. 

8.  Power  to  Punish  for  Contempt ^  452. 

9.  Statutes  of  Limitation^  453. 

tf.  In  General^  453. 

b.  Removal  of  Bar^  454. 

10.  Relating  to  C rimes ^  454. 

a.  Knowledge  as  Element  of  Crime ^  454. 

{i)  In  General^  454. 

(2)  Presumption  from  Possession^  454. 

b.  Combination  to  Maliciously  Injure  Another^  454. 

c.  Prohibiting  the  Carrying  of  Weapons ^  455. 

d.  Ordinance  Requiring  Removal  of  Weeds ^  455. 

11.  Public  Office  and  Officers ^  455. 

a.  In  General^  455. 

b.  Removal  from  Office ,  456. 

c.  Fund  Appropriated  for  Benefit  of  Public  Officers^  456. 

12.  Franchise  as  Property^  457. 

13.  License  as  Property^  457. 

14.  Incidental  Injury  to  Property ^  457. 

15.  Summary  Destruction  of  Propertyy  457. 

a.  In  General^  457. 

b.  Property  Illegally  Used^  457. 

16.  Relating  to  P resumptions ^  458. 

a.  On  Presumption  of  Death  from  Length  of  Absence^  458. 

b.  Presumption  of  Negligence  ^  458. 

<•.  Presumption  of  Value  of  Property  Lost  by  Fire^  459. 
sy.   Regulating  Priorities^  459. 

a.  Displacing  Priority  of  Liens ^  459. 

b.  Priority  of  Resident  Creditors,  459. 

r.   Giving  Preference  to  Certain  Stockholders  on  Liquidation^  460. 

d.  Giving  Water  Rents  Priority  of  Lien^  460. 

18.  Anti-trust  Laws,  460. 

19.  Relation  of  Employer  and  Employee,  462. 

#.  Regulating  Payment  of  Wages,  462. 
b.  Redemption  of  Store  Orders  in  Cash,  463. 
r.  Prohibiting  Assignment  of  Wages,  463. 
^.  Regulating  Hours  of  Labor,  463. 

(i)  Eight-hour  Laws  for  Miners,  463. 

(2)  Ten-hour  Labor  Law  for  Bakers,  ^(i^. 

(3)  Ten-hour  Law  for   Railroad  Employees  and   Telegraph 

Operators,  464. 

e.  Regulating  Screening  and  Weighing  Coal,  464. 
y.    Waiver  of  Right  to  Damages  for  Injuries,  465. 

g.  Prohibiting   Contracts   Interfering   with   Membership  in  Labor 

Organizations,  465. 
h.  Prohibiting  Blacklisting  Employees^  465. 

20.  Relation  of  Mortgagor  and  Mortgagee,  466. 

a.  Title  of  Mortgagee  in  Possession,  466. 

b.  Affecting  Remedy  of  Mortgagee,  466. 

c.  Necessity  for  Seizure  on  Foreclosure,  466. 

21.  Relating  to  Corporations  and  Stockholders,  467. 

a.  Modifying  Corporate  Privileges  and  Franchises,  467. 

b.  Lease  by  Corporation  Affecting  Dissenting  Stockholder,  467. 

c»  Payment  of  Commissioners  by    Corporations   to  Be   Regulated^ 
467. 

d.  Expenses  of  Liquidation  to  Be  Paid  out  of  Assets,  467. 

e.  Enforcement  of  Stockholder's  Liability,  468. 
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f.  Execution  Against  Members  of  Limited  Partnership  Association^ 

468. 

g.  Making  Directors  Sureties  for  Codirectors  and  Officers^  468. 
33.  Railroad  Companies ^  468. 

a.  Regulating  Rates ^  468. 

iX)  In  General^  468.  , 

(2)  Regulating  Passenger  Fares ^  469. 

(a)  In  General^  469. 

\b)  Fixing  Rate  for  Mileage  Tickets  ^  469. 

(3)  Must  Be  Reasonable^  470. 

(a)  In  General^  470. 

(Jf)  Question  of  Reasonableness  Is  Judicial^  470. 

(4)  Must  Admit  of  Earning  J^ust  Compensation,  471. 

(5)  Reference  to  Value  of  Services^  473. 

(6)  Comparison  with  Schedules  in  Force  Else7vhere,  474. 

(7)  Prohibiting  Higher  Rates  for  Short  Hauls,  474. 

b.  Prohibiting  Business  of  Ticket  Scalping,  474. 

c.  Liability  for  Injuries  to  Passengers,  475. 

d.  Liability  for  Injury  to  Stock,  475. 

e.  Liability  for  Communicated  Fires,  476. 

/.  Liability  of  Connecting  Carrier  for  Damages  to  Goods^  477. 
g.  Modifying  Felloiv-servatit  Law,  477. 
h.  Requiring  Separate  Coaches  for  Whites  and  Negroes,  477. 
/.  Prohibiting  Discrimination  on  Account  of  Race,  477. 
J.  Establishing  Depots  at  Incorporated  Villages,  477. 
k.  Requiring  Railroads  to  Build  Depots  at  Crossings,  477. 
/.  Requiring  Trains  to  Stop  at  County  Seats,  478. 
m.  Limiting  Speed  of  Trains  in  City  Limits,  478. 
n.  Requiring  Facilities  for  Trctck  Connections,  478. 
o.  Requiring  Railroads  to  Furnish  Free  Transportation  to  Shippers, 

478. 
/.   Requiring  Alterations  m  Crossings  at  Expense  of  Company. ^  478. 
q.  Enjoining  Operation  of  Railroads,  etc,  at  Suit  0/  Lienors,  479. 
r.  Requiring  Railroads  to  Pay  Fees  for  Examination  of  Employees, 

s.  Forfeiture  of  Right  to  Occupy  Streets,  479. 
/.  Requiring  Railroad  to  Repair  Viaduct,  480. 
u.  Prohibiting  Propelling  Cars  in  Streets  by  Steam,  480. 
V,  Requiring  Screens  for  Motormen,  480. 

w.  Requiring  Cancellation  of  Contract  with  Grain  Company,  480. 
33.    Telegraph  Companies,  480. 

a.  Regulating  Rates^  480. 

b.  **  Mental  Anguish  "  Statute,  480. 

c.  License  Fee  for  Inspecting  Poles  and  Wires,  481. 

d.  Requiring  Office  Kept  Open,  481. 

24.  Regulating  Express  Rates,  481. 

25.  Regulating  Water  Rates,  481. 

26.  Gas  Companies,  483. 

a.  Regulating  Rates,  483 

b.  Requiring  Removal  of  Gas  Works,  484. 

c.  Requiring  Change  of  Location  of  Gas  Pipes,  484. 
27     Turnpike  Companies,  484. 

a.  Regulating  Rates,  484. 

b.  Vacation  of  Toll  Road,  484. 

28.  Regulating  Stockyard  Rates,  485. 

29.  Regulating  Irrigation  Rates,  485. 

30.  Regulating  Business  and  Rates  of  Grain  Elevators,  485. 

31.  Insurance  Companies,  486. 

a.  In  General,  486. 

b.  Regulating  Liability  on  Insurance  Policies^  486. 

c.  Prohibiting  Making  Insurance  Contract  Outside  the  State ^  486. 
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d.  Licensing  Insurance  Agents^  487. 

e.  Recovery  of  Attorney  s  Fees  Against  Insurance  Companies^  487. 
/.  Regulation  of  Reinsurance  by  Ifisurance  Companies^  487. 

32.  Erection  of  Competing  Afunicipal  Plants  487. 

33.  Regulating  Inspection  of  Mines^  488. 

34.  Regulating  M anufacture  and  Sale  of  Goods ^  488. 

a.  Of  Intoxicating  Liquor s^  488. 

(i)  ///  General^  488. 

(2)  Only  to  Be  Manufactured  for  Certain  Purposes^  49a 

(3)  Requiring  Druggists  to  Take  Out  License^  490. 

b.  Of  Adulterated  Milky  490. 

c.  Of  Lardy  490. 

d.  Of  Oleomargarine^ /^^i. 

e.  Of  Cigarettes^  492. 
/.  Uf  Opium,  492. 

g.  Sale  of  Provisions  in  Stores  Selling  Dry  Goods  or  Drugs^  492. 
h.  Keeping  of  Markets,  492. 
/.   Selling  Farm  Products  on  Commission,  493. 
/.    Use  of  Trading  Stamps,  493. 
k.    Use  of  National  Flag  for  Advertisings  494. 
/.    Use  of  Union  Labels^  494. 
m.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void,  495. 

35.  Condemnation  Proceedings,  495. 

a.  Question  of  Necessity,  495. 

b.  For  Private  Use,  495. 

(i)  In  General,  495. 

(2)  Taking  Railroad  Right  of  Way  for  Elevator  Sites,  496. 

(3)  Irrigation  of  Land,  496. 

(4)  Overflo7ving  Land  by  Erection  of  Milldam,  496. 

(5)  Opening  of  Streets  Benefiting  Railroad,  4gj, 

c.  For  Drainage  for  Agricultural  Purposes,  497. 

d.  Expenses  of  Operating  Railroad  Increased  by  Opening   Streets^ 

497- 

e.  Providing  for  Hearing,  498. 

f.  Trial  of  Adverse  Claim,  498. 

g.  Must  Be  Provision  for  Compensation,  498. 

(i)  ///  General y  498. 

(2)  Judgment  Without  Compensation  Secured  Invalid,  499. 

(3)  May     Authorize     Possession     Before    Determination    of 

Amount,  499. 

(4)  Tribunal  to  Assess  Compensation,  499. 

(tf)  ///  General^  499. 

\F)  Making  Findings  of  Fact  by  Triers  Final,  500. 

36.  Regulating  Pursuit  of  Occupations,  500. 

a.  Regulating  Practice  of  Medicine,  500. 

(i)  In  General,  500. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases,  500. 

b.  Regulating  Practice  of  Dentistry,  501. 

c.  Regulating  Practice  of  Pharmacy,  501. 

d.  Limiting  Right  to  Carry  on  Business  of  Banking,  501. 

e.  Prescribing  Qualifications  of  Pilots,  501. 

f.  Regulating  Business  of  Plumbing,  502. 

g.  Regulation  of  Dairies  and  Coiv  Stables,  502. 

h.   Employment  of  Women  in  Places  of  Amusement,  502. 
i.   Giving  Monopoly  to  Slaughter-house  Business,  502. 

37.  Game  and  Fish  Laws,  503. 

tf.  Prohibiting  Sale  of  Quail,  503. 

b.  Possession  of  Game  Unlawful  in  Close  Season,  503. 

c.  Prohibiting  Use  of  Particular  Kind  of  Gun,  503. 

d.  Limiting  the  Right  to  Fish,  503. 

e.  Statute  Making  Sale  of  Certain  Fish  Unlawful,  ^^04. 
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38.  Statutes  and  Ordinances  Directed  Against  Chinese,  504. 

a.  Regulating  Laundries^  504. 

b.  Requiring  Chinese  to  Move  to  Designated  Localities^  505. 

c.  Requiring  Chinese  to  Be  Inoculated  During  Plague^  505. 

39.  Regulating  Production  and  Use  of  Natural  Gas^  505. 

40.  Sunday  Laws^  506. 

41.  Prohibiting  Marriage  Between  iVhites  and  Negroes^  506. 

42.  Insane  Persons  and  Inebriates^  506. 

a.  Summary  Conimit?nent,  506. 

b.  Placing  Burden  of  Proof  as  to  Plea  of  Insanity  on  Defendant^  506. 

c.  Confine  ment  of  Inebriates  ,507. 

43.  Compulsory   Vaccination,  507. 

44.  Delegating  Pardoning  Power  to  a  Boards  507. 

45.  Establishing  Harbor  Lines y  508. 

46.  Enforcing  State  Servitudes  or  Easements,  508. 

47.  Municipal  Aid  to  Abolishing  Grade  Crossings ^  508. 

48.  Cancellation  of  Lease  from  State,  508: 

49.  Limiting  Taxing  Poaver  of  City  to  Prevent  Payment  of  yudgment^  508. 

50.  Giving  Discretion  to  Municipal  Officer^  509. 

51.  Findings  of  Fact  by  State  Officer ^  509. 

52.  Quarantine  Regulations,  509. 

53.  Riparian  Ownership  and  Rights y  509. 

54.  Easements  of  Light  and  Air^  509. 

55.  Enjoining  Execution  of  judgment  for  Tort,  510. 

56.  Limiting  Recovery  for  Injury  to  Dogy  510. 

57.  Taxation,  510. 

a.  In  General y  510. 

b.  Combination  of  Regulation  and  Revenuey  5 1  t. 

c.  Retroactive  Taxation,  511. 

d.  Interest  of  Assessing  Officer,  511. 

e.  Forfeiture  of  Land  on  Nonpayment  of  Tctxes^  512. 

/.   Foreclosure  of  Tax  Lien  by  Proceedings  in  Rem^  512, 
g.  Right  to  Redeem  Forfeited  Lands,  512. 
h.  Penalties  and  Interest  for  Nonpayment,  513. 
/.   Collection  by  Distress  and  Seizure  of  Person y  513. 
j.  New  Remedies  Applicable  to  Delinquent  Taxes y  513. 
k.   Conclusiveness  of  Tax  Title,  513. 
/.  Removing  Objections  to  Tax  TitleSy  513. 
m.   Of  Railroads y  514. 

(i)  On  a,  Afileage  Basis y  514. 

(2)  Subjected  to  Special  Method  of  TaxatioUy  514. 

(3^  Municipal  Tax  Compared  to  Local  Receipts y  514. 

(4)  Special  Mileage  Tax  on  Street  Railway y  5 14. 
«.   Of  Bridge  Outside  Low-water  Mark  by  Cityy  515. 
0.  Of  Corporation  Franchise,  515. 

/.   Of  Capital  Stock  Estimated  on  Extraterritorial  Property y  515. 
q.    Taxing  Debt  Held  Against  Nonresident,  515. 
r.    Taxing  Credits  Due  Nonresidents,  516. 
s.   Succession  Tax,  516. 
/.  Special  Tax  for  School  Purposes,  516. 
».   Tolls  for  Use  of  Navigable  Waters,  516. 
V,  Assessments  for  Public  ImprovementSy  516. 

(i)  /«  General,  516. 

(2)  According  to  Area,  518. 

(3)  According  to  Frontage,  518. 

(4)  With  Regard  to  Special  BenefitSy  519. 

(5)  On  Property  Depreciated  by  the  Improvement y  521. 

(6)  Taxing  District  in  Legislative  Discretiony  521. 

(7)  Assessments  According  to  Laws  Enacted  After  Improvements 

Made,  521. 

(8)  New  Assessment  in  Lieu  of  Prior  Illegal  Asses smenty  521. 
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(9)  Members  of  Assessing  Board  Owners  of  Property^  522. 
(10)  Discrimination  Against  N^onresident  Owners^  522. 

11)  Validity  of  Bonds  Issued  to  Pay  Cost^  522. 

12)  Imposing  Personal  Liability,  522. 

13)  Estoppel  of  Petitioners  to  Set  up  Illegality ,  522. 
w.  Notice  and  Opportunity  to  Be  Heard^  523. 

(i)  In  General^  523. 

(2)  In  Assessments  for  Public  Improvements,  524. 

(a)  In  General,  524. 

\p)  On  Question  of  Benefits,  524. 
(3^   judicial  Proceeding  Not  Essential,  525. 

(4)  Opportunity  to  Be  Heard  at  Some  Stage  of  Proceedings,  526. 

(5)  Mode  of  Confirming  or  Contesting  "Tax,  526. 
By  Board  of  Revision,  ^2^, 
Sufficiency  of  Notice,  527. 

(a)  In  General,  527. 
{b)  In  Assessments  for  Public  Improvements,  528. 
\c)  Notice  by  Statute,  528. 
(if)  By  Publication  or  Posted  Notices,  529. 
{e)  Notice  of  Decision  with  Right  of  Appeal,  531. 
(y*)  Reasonable  Notice  of  Reassessment,  531 
58.   Sundry  Matters  Affecting  I^ife,  Liberty,  or  Property,  531. 

a.  Establishment  of  Special  School  District,  531. 

b.  Prohibiting  Establishment  of  Hospitals,    etc.,  in   Certain   City 

Districts,  531. 

c.  judgment  of  Ultra  Vires  in  Favor  of  County,  532. 

d.  Regulating  Annexation  of  Territory  to  Municipal  Corporation,  532. 

e.  County  Printing,  532. 

/.  Disposition  of  Public  Funds,  532. 

g.  Prohibiting  Transportation  of  Cotton  Seed  by  Night,  532. 
h.  Prohibiting  Receipt  of  Dues  by  Insolvent  Association,  532. 
/.  Prohibiting  Accepting  Deposit  by  Insolvent  Bank,  533. 
J.  Mechanics*  Lien  Law,  533. 
k.  Requiring  Registration  of  Title,  533. 
/.  Fencing  Grazing  Lands,  533. 
m.  Construction  of  Drains  on  Lands  of  Others,  534. 
n.  Forfeiture  of  Lands  for  Nontenantry,  534. 
o.  Statutory  Compensation  for  Logs  Drifted  on  Shore,  534. 
/.  Height  of  Billboards,  ^^^, 
q.    Validating  Bonds,  534. 

r.  Recovery  by  Guardian  of  Property  Belonging  to  Nonresident,  535. 
s.   Regulating  the  Taking  of  Ice,  ^^^. 
/.  Summary  Sale  of  Property  of  Trespassers,  535. 
u.  Summary  Sale  of  Impounded  Animals,  ^^^. 
V.   Conferring  jurisdiction    oi^er  Nonresidents  Suing   in  Domestic^ 

Courts,  535. 
w.    Writ  of  Attachment  on  Failure  to  Pay  Alimony,  536. 
X,  Action  by  Parent  for  Injury  to  Minor  Child,  536. 
y.  Forcible  Abduction  in  Extradition,  536. 
z.  Removal  of  Trustee  by  Appointment  of  Another,  536. 
ai.  Regulation  and  License  of  Employment  Agencies,  536. 
bi.   Collection  of  Penalty  by  Summary  Process,  536. 

X.  Who  May  Invoke  Constitutional  Right,  536. 

.  I,  In  General,  536. 
2.    Waiver  of  unconstitutionality^  537. 

I.  Fboeibition  on  State  Action.  —  That  this  amendment  is  a  prohibition 

on  all  state  agencies,  whether  legislative,  judicial,  or  executive,  and  is  not 

directed  against  the  action  of  individuals,  see  under  the  clause  of  this  section 

relating  to  the  privileges  and  immunities  of  citizens,  supra,  p.  392. 
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CONSTITUTION, 


Due  Process  of  Lav 


U  When  Constitutional  Question  Invoked.  —  The  validity  of  a  statute 
is  drawn  in  question  whenever  the  power  to  enact  it,  as  it  is  by  its  terms  or 
is  made  to  read  by  construction,  is  fairly  open  to  denial,  and  is  denied. 

Miller  r.  Cornwall  R.  Co.,  (1897)  IdS  U.  S.  132. 

m.  CoNSTEirCTION  OF  STATE  STATUTES.  —  The  essentials  of  due  process  of 
law  should  be  distinguished  from  matters  which  may  or  may  not  be  essential 
under  the  terms  of  a  state  assessing  or  taxing  law.  The  two  are  neither  cor- 
relative nor  coterminous.  The  first,  due  process  of  law,  must  be  found  in  the 
state  statute,  and  cannot  be  departed  from  without  violating  the  Constitution 
of  the  United  States.  The  other  depends  on  the  law-making  power  of  the  state, 
and  as  it  is  solely  the  result  of  such  authority,  may  vary  or  change  as  the 
l^islative  will  of  the  state  sees  fit  to  ordain.  It  follows  that,  to  determine  the 
existence  of  the  one,  due  process  of  law  is  the  final  province  of  this  court, 
whilst  the  ascertainment  of  the  other,  that  is,  what  is  merely  essential  under 
the  state  statute,  is  a  state  question  within  the  final  jurisdiction  of  courts  of 
last  resort  of  the  several  states. 


Castillo  17.  McConnico,  (1898)  168  U.  8. 
683. 

"  While  it  is  settled  law  that  this  court 
will  follow  the  construction  put  by  the  state 
courts  upon  wills  devising  property  situated 
within  the  state,  and  while  it  is  also  true 
that  we  adopt  the  construction  of  its  own 
statutes  by  the  state  courts,  a  question  may 
remain  whether  the  statute,  as  so  construed, 
imports  a  violation  of  any  of  the  rights  se- 
cured by  applicable  provisions  of  the  Con- 
stitution of  the  United  States."  Orr  v.  Gil- 
man,   (1002)    183  U.  S.  283. 

The  Supreme  Court  of  the  United  States 
will  accept  the  construction  by  a  state  Su- 


preme Court  of  a  state  statute  for  the  con- 
demnation of  land,  that  the  statute  provides 
for  notice  of  the  proceedings  to  be  given  to 
the  owner  of  the  land.  Baltimore  Traction 
Co.  V,  Baltimore  Belt  R.  Co.,  (1894)  151  U. 
S.   138. 

Upon  reviewing,  by  writ  of  error,  a  judg- 
ment of  the  highest  court  of  a  state,  the 
Supreme  Court  of  the  United  States  is  not 
bound  by  that  court's  construction  of  a  stat- 
ute of  such  state  when  the  question  is  whether 
the  statute  provides  for  the  notice  required 
to  constitute  due  process  of  law.  Scott  v. 
McNeal,  (1894)  154  U.  S.  45. 


IV.  COBPOBATIONS  AS  '' PERSONS."  —  Corporations  are  persons  within  the 
meaning  of  this  amendment,  forbidding  deprivation  of  property  without  due 
process  of  law,  as  well  as  a  denial  of  the  equal  protection  of  the  law. 


Covington,  etc..  Turnpike  Road  Co.  v.  Sand- 
ford,  (1896)  164  U.  S.  592.  See  also  the 
following  cases:  Lake  Shore,  etc.,  R.  Co.  %>, 
Smith,  (1899)  173  U.  S.  690;  Gulf,  etc.,  R. 
Co.  V.  Ellis,  (1897)  165  U.  S.  154;  Home  Ins. 
Co.  f.  New  York,  (1890)  134  U.  S.  606;  Min- 
neapolis, etc.,  R.  Co.  t?.  Beckwith,  (1889) 
129  U.  S.  28 ;  Missouri  Pac.  R.  Co.  r.  Mackay, 
U888)  127  U,  S.  209;  Santa  Clara  County 
r.  Southern  Pac.  R.  Co.,  (1886)  118  U.  S. 
394,  affirming  (1883)  18  Fed.  Rop.  385; 
Singer  Mfg.  Co.  v.  Wright,  (1887)  33  Fed. 
Rep.  124;  Railroad  Tax  Cases,  (1882)  13 
Fed.  Rep.  741 ;  San  Mateo  County  v.  Southern 
Pac.  R.  Co.,  (1882)  13  Fed.  Rep.  151;  Ham- 
mond Beef,  etc.,  Co.  t?.  Best.  (1898)  91  Me. 
431;  Russell  v.  Croy,  (1901)  164  Mo.  69; 
Hargraves  Mills  t\  Hnrden.  (S\ipn^.  Ot.  Tr. 
T.  1898)  26  Misc.  (N.  Y.)  665;  Knoxville, 
etc.,  R,  Co,  r.  Harris,  (1897)  99  Tpnn.  70*: 
Dugger  r.  Mechanics',  etc..  Ins.  Co  .  (1805^  r.") 
Tenn.  250.  But  see  Insunnce  Co.  r  Xew 
Orleans,  (1870)   1  Woods  (U.  S.)  85.  13  Fed. 


Cas.  No.  7.052;  Central  Pac.  R.  Co.  r.  State 
Board  of  Equalization,   (1882)   60  Cal.  35. 

Private  corporations  are  persons  within 
the  meaning  of  the  amendment.  Charlotte, 
etc.,  R.  Co.  V.  Gibbes,  (1892)  142  U.  S.  391; 
Pembina  Consol.  Silver  Min.,  etc.,  Co.  t?. 
Pennsylvania,   (1888)    125  U.  S.  189. 

A  railroad  corporation  is  a  person  within 
the  meaning  of  the  Fourteenth  Amendment, 
dechirini?  thnt  no  st  "te^shill  deprive  any  per- 
son of  property  without  due  process  of  law, 
nor  deny  to  nny  prrson  within  its  jurisdiction 
the  equnl  nrotrotion  of  the  laws.  Smyth  v. 
Ames,  (1898)  169  U.  S.  518,  affirming  Ames 
V.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  Rep. 
165. 

Forei<rn  corporations.  —  This  clause  ap- 
T^lioe  fn  fornor'^tions  whether  domestic  or 
for  i"  ♦^p  -.Ti'rt  OS  in'Uv^du'^ls.  "The  onlv 
o'jo^^i  1  "c  -^  to  wh'^n  is  <<  rorporition  within 
the  jurisdiction  of  the  state.     If  such  a  cor- 
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poratioi^  comes  into  the  courts  of  a  state 
rightfully  to  have  its  rights  adjudicated,  I 
apprehend  for  that  purpose  it  is  within  the 
jurisdiction  of  the  state."  Black  v.  Cald- 
well, (1897)  83  Fed.  Rep.  886.  See  tn/^m, 
Service  of  Process  —  On  Foreign  Corpora^ 
tions,  p.  446. 

The  term  "  persons  "  includes  corporations, 
but  a  corporation  which  is  not  created  under 
authority  of  the  state,  and  which  is  not  carry- 
ing on  business  within  the  state  under  condi- 
tions subjecting  it  to  process  of  the  state 
courts,  is  not  within  the  state's  jurisdiction. 
Hawley  v.  Hurd,   (1900)    72  Vt.  122. 

Requiring  foreign  corporation  to  domesti- 
cate.—  A  state  statute  requiring  a  foreign 
corporation  desiring  to  own  property  or  carry 
on  business  or  to  exercise  any  corporate  fran- 
chise in  that  state,  to  become  a  domestic 
corporation  in  the  state  is  not  repugnant  to 
the  due  process  of  law  clause  of  the  Federal 
Constitution,  although  the  effect  of  domes- 
tication, as  required  by  the  statute,  is  to  take 
away  the  right  of  the  corporation  to  remove 
causes  from  the  state  courts  into  the  federal 
courts  on  the  ground  of  diverse  citizenship. 
Debnam  v.  Southern  Bell  Telephone,  etc.,  Co., 
(1900)   126  N.  Car.  831. 

Conditions  as  to  maintenance  and  defense 
of  actions  hy  foreign  corporations.  —  A  stat- 
ute which  provides  that  any  corporation 
created  by  the  laws  of  any  other  state  or  for- 
eign country*  which  shall  have  failed  to  desig- 
nate some  resident  person  upon  whom  domes- 
tic process  may  be  served,  and  file  such 
designation  at  the  office  of  the  secretary  of 
state,  shall  not  maintain  or  defend  any  action 
or  proceeding  in  any  of  the  domestic  courts, 


is  not  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States 
as  denying  due  process  of  law  to  foreign 
corporations.  Keystone  Driller  Co.  v.  Su- 
perior a.,  (1903)   138  Cal.  738. 

"  Except  in  matters  of  interstate  commerce, 
a  state  may  undoubtedly  prescribe  the  condi- 
tions on  which  a  foreign  corporation  shall  be 
permitted  to  do  business  within  it,  and  may 
include  therein  a  provision  with  regard  to 
the  service  of  process  on  its  agents.  La- 
fayette Ins.  Co.  V.  French,  (1855)  18  How. 
(U.  S.)  404.  Where,  therefore,  a  foreign 
corporation  does  business  in  such  state,  it 
will  be  presumed  to  have  assented  to  these 
terms.  St.  Clair  v.  Cox,  (1882)  106  U.  S. 
350 ;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  R. 
Co.,  (1882)  13  Fed.  Rep.  368;  U.  S.  r.  Ameri- 
can Bell  Telephone  Co.,  (1886)  29  Fed.  Rep. 
17;  Berry  v.  Knights  Templars',  etc.,  L.  In- 
demnity Co.,  (1891)  46  Fed.  Rep.  439.  But 
it  is  essential  in  every  case  in  which  per- 
sonal jurisdiction  over  such  a  corporation 
is  claimed,  that  there  shall  have  been  an  ac- 
tual and  substantial  transacting  of  business 
by  it  within  the  state,  and  the  process  by 
which  jurisdiction  is  sought  to  be  obtained 
must  have  been  served  on  one  who  is  truly 
representative  of  the  corporation.  St.  Clair 
V.  Cox,  (1882)  106  U.  S.  360;  Fitzgerald,  etc., 
Constr.  Co.  v.  Fitzgerald,  (1890)  137  U.  S. 
98;  Mexican  Cent.  R.  Co.  v.  Pinkney,  (1893) 
149  U.  S.  194;  Goldey  v.  Morning  News, 
(1895)  156  U.  S.  518;  Barrow  Steamship  Co. 
V.  Kane,  (1898)  170  U.  S.  100;  U.  S.  V. 
American  Bell  Telephone  Co.,  (1886)  29  Fed. 
Rep.  17;  St.  Louis  Wire  Mill  Co.  v.  Consoli- 
dated Barb-Wire  Co.,  (1887)  32  Fed.  Rep. 
802."  Frawley  v.  Pennsylvania  Casualty  Co., 
(1903)   124  Fed.  Rep.  262. 


V.  "  Deprivation."  —  The  Constitution  ooijtains  no  definition  of  the  word 
"  deprivation."  To  determine  its  signification,  therefore,  it  is  neoessary  to 
ascertain  the  effect  which  usage  has  given  it  when  employed  in  the  same  or 
any  like  connection. 

Munn  r.  Illinois,  (1876)  94  U.  S.  123,  affirming  (1873)  69  111.  80. 

VI.  Nature  and  Incidents  of  Due  Process  of  Law  —  1.  In  General  — 

Law,' in  its  regular  course  of  administration  through  courts  of  justice,  is  due 
process,  and  when  secured  by  the  law  of  the  state,  the  constitutional  requisite 
is  satisfied.  And  due  process  is  so  secured  by  laws  operating  on  all  alike^  and 
not  subjecting  the  individual  to  the  f^rliitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established  principles  of  private  right  and 
distributive  justice! 


CaldweU  V.  Texas,  (1891)  137  U.  S.  697. 
See  olso  Duncan  r.  IVUssouri.  (1894)  152  IT. 
S.  .382;  Giozza  v.  Tieman,  (1893)  148  U.  S. 
662;  Leopor  r.  Texas,  (1891)  139  U.  S.  467. 
And  see  also  throughout  the  notes  under 
State  Action  Affecting  Life,  JAherty,  or  Prop- 
erty, infra,  p.  429. 

While  this  provision  of  the  amendn^ent  is 
new  in  the  Constitution  of  the  United  States, 
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as  a  limitation  upon  the  powers  of  the  states, 
it  is  old  as  a  principle  of  civilized  govern- 
ment.  It  is  found  in  Magna  Charta,  and,  in 
suhstance  if  not  in  form,  in  nearly  or  quite 
all  the  constitutions  that  have  been  from  time 
to  time  adopted  by  the  several  states  of  the 
Union.  By  the  Fifth  Amendment,  it  was  in- 
troduced into  the  Constitution  of  the  United 
States,  as  a  limitation  upon  the  powers  of 
the  national  government,  and   by  the  Four- 
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teenth,  as  n  guaranty  against  any  encroach- 
ment upon  an  acknowledged  right  of  citizen- 
ship by  the  legislatures  of  the  states.  Munn 
u.  Illinois,  (1876)  94  U.  S.  123,  affirming 
(1873)  69  111.  80. 

The  meaning  of  "law,"  as  used  in  the 
Constitution,  "  is  the  common  law  that  had 
come  down  to  us  from  our  forefathers,  as  it 
existed  and  was  understood  and  administered 
when  that  instrument  was  framed  and 
adopted.  The  fraraers  of  the  Constitution, 
and  the  people  who  adopted  it,  appreciated 
the  protection  afforded  to  life,  liberty,  prop- 
erty, and  privileges,  by  the  common  law,  and 
determined  to  perpetuate  that  protection  by 
making  its  benign  provisions  in  this  respect 
the  cornerstone  principle  of  the  fundamental 
law."    State  v.  Doherty,   (1872)   00  Me.  504. 

Tliis  clause  is  intended  solely  to  prevent 
the  arbitrary  transfer  of  property  from  citi- 
zen to  citizen  without  legal  adjudication  or 
process.  Charge  to  Grand  Jurj',  (1875)  30 
Fed.  Cas.  No.  18,260. 

Due  process  of  law  means  a  course  of  legal 
proceeding,  according  to  those  rules  and  prin- 
ciples which  have  been  established  in  our 
systems  of  jurisprudence,  for  the  protection 
and  enforcement  of  private  and  personal 
rights.  -Bo?  p.  Strieker,  (1901)  109  l?ed.  Rep. 
150. 

The  Fact  that  a  Remedy  Is  Speedy  does  not  make  a  failure  of  due  process  of  law 
when  it  can  only  ba  enforced  by  means  of  orderly  proceedings  in  a  court  of 
competent  jurisdiction,  in  accordance  with  rules  and  forms  established  for  the 
protection  of  the  rights  of  the  parties. 

Kennard  v,  Louisiana,  (1875)  92  U.  S.  483. 

2.  Synonymoas  with  **  Law  of  the  Land."  —  In  England  the  requirement  of 
due  process  of  law,  in  cases  where  life,  liberty,  and  property  were  affected, 
was  originally  designed  to  secure  the  subject  against  the  arbitrary  action  of 
the  crown,  and  to  place  him  under  the  protection  of  the  law.  The  words  were 
held  to  be  the  equivalent  of  "  law  of  the  land."  And  a  similar  purpose  must 
be  ascribed  to  them  when  applied  to  a  legislative  body  in  this  country ;  that  is, 
that  they  are  intended,  in  addition  to  other  guaranties  of  private  rights,  to  give 
increased  security  against  the  arbitrary  deprivation  of  life  or  liberty,  and  the 
arbitrary  spoliation  of  property. 


Whether  a  mode  of  criminal  procedure  pre- 
scribed by  a  state  statute  is  due  process  of 
law,  depends  upon  the  question  whether  it 
is  in  substantial  accord  with  the  law  and 
usage  in  England  before  the  declaration  of 
independence,  and  in  this  country  since  it 
became  a  nation,  in  similar  cases.  Lowe  v. 
Kansas,  (1896)   163  U.  S.  85. 

Due  process  of  law  in  a  criminal  case  re- 
quires a  law  describing  the  offense.  The 
offense  must  be  described  in  an  accusation. 
The  accused  must  be  given  his  day  in  court. 
His  trial  must  proceed  according  to  estab- 
lished procedure,  consisting  of  rules  of  plead- 
ing and  practice.  The  admission  of  evidence 
for  and  against  him  must  be  according  to 
established  rules,  and  he  must  be  convicted 
by  the  judgment  of  a  competent  court,  and 
the  punishment  authorized  by  law.  The  defi- 
nition of  the  offense,  and  the  authority  for 
every  step  in  the  trial,  must  be  found  in  the 
law  of  the  land.  Nothing  essential  can  ema- 
nate from  arbitrary  power.  The  rights  of 
the  defendant  and  the  duty  of  the  court  are 
equally  under  the  finger  of  the  law.  But  the 
l:iw  defining  the  crime,  the  rules  of  evidence, 
or  the  procedure,  may  be  changed  by  compe- 
tent authority,  constitutional  authority,  or 
common  law.  State  v.  Bates,  (1896)  14  Utah 
300. 


Missouri  Pac.  R.  Co.  r.  Humes,  (ISS.l)  115 
U.  S.  619. 

"'Due  process  of  law'  and  'law  of  the 
land'  mean  one  and  the  snme  thin^,  and 
mean  that  one  shall  hold  his  life,  liberty,  and 
property  under  the  protection  of  the  general 
rules  which  govern  society;  and  the  assess- 
ment and  collection  of  taxes,  and  the  hearing 
of  property  owners  with  reference  thereto  are, 
from  necessity,  summary  proceedings."  Cleve- 
land, etc.,  R.  Co.  V.  Backus.  (1892)  133  Ind. 
613.  Sec  also  Knoxville,  etc.,  R.  Co.  v.  Har- 
ris, (1897)   99  Tenn.  704. 

Law    of    the    land    in    each    state.  —  Due 

SrocesB  of  law  in  this  clause  refers  to  that 
iw  of  the  land  in  each  state  which  derives 


its  authority  from  the  inherent  and  reserved 
powers  of  the  state,  exerted  within  the  limits 
of  those  fundamental  principles  of  liberty 
and  justice  which  lie  at  the  base  of  all  our 
civil  and  political  institutions,  and  the  great- 
est security  for  which  resides  in  the  right 
of  the  people  to  make  their  own  laws,  and 
alter  them  at  their  pleasure.  Hurtado  t?. 
California,  (1884)  110  U.  S.  536. 


Due  process  of  law  is  process  due  according 
to  tlie  law  of  the  land.  This  process  in  the 
l/nited  States  is  regulated  by  the  law  of  the 
slnte.  The  power  of  the  federal  court  over 
that  law  is  only  to  determine  whether  it  is  in 
conflict  with  the  supreme  law  of  the  land; 
that  is  to  say,  with  the  Constitution  and  laws 
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of  the  United  States  made  in  pursuance 
thereof,  or  with  any  treaty  made  under  the 
authority  of  the  United  States.  Walker  r. 
Sauvinet,  (1876)  »2  U.  8.  92. 

"  It  is  a  distinct  provision  from  that  which 
protects  the  right  of  trial  by  jury,  and  is 
usually  declared  as  an  alternative,  as  in  Magna 
Charta  —  ni%i  per  legale  judicium  parium 
suorunif  vet  per  legem  terrce,*  It  would  be 
difiicult,  perhaps  impossible,  to  find  in  the 
reports  a  definition  of  the  terms  '  law  of  the 
land/  or  *  due  process  of  law,'  which  is  ac- 
curate, complete,  and  appropriate  under  all 
circumstances.  The  peculiar  necessities  which 
call  for  the  action  of  an  officer^  and  whether 
a  power  was  exercised  in  the  same  manner 
prior  to  the  adoption  of  the  Constitution, 
without  being  regarded  a  violation  of  the 
principles  of  Magna  Charta,  may  be  con- 
sidered; and  if  it  be  found  that  like  proceed- 
ings have  always  been  recognized  as  consti- 
tutional in  England  and  this  country,  and  if 
the  person  who  is  subjected  to  them  is  ac- 
corded every  reasonable  opportunity  to  de- 
fend his  individual  rights  which  the  nature 
of  the  case  will  admit  —  the  case  being  one 
in  which  the  end  sought  to  be  attained  is 
lawful  —  a  statute  cannot  be  said  to  deprive 
a  party  of  the  benefits  of  due  process  of  law." 
Ex  p.  Ah  Fook,  (1874)  49  Cal.  406. 

"Mr.  Webster,  in  Dartmouth  College  t. 
Woodward,  (1819)  4  Wheat.  (U.  S.)  518,  de- 
fined *  the  law  of  the  land,'  which  is  but 
another  expression  for  '  due  process  of  law,' 
thus :  '  By  the  law  of  the  land  is  most  clearly 
intended  the  general  law  —  a  law  which 
hears  before  it  condemns;  which  proceeds 
upon    inquiry,    and    renders    judgment   only 


after  trial.  The  meaning  is  that  every  citizen 
should  hold  his  life,  liberty,  and  property 
and  immunities  under  the  protection  of  the 
general  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  of 
enactment  is  not,  therefore,  to  be  considered 
the  law  of  the  land.  If  this  were  so,  acts  of 
attainder,  bills  of  pains  and  (>enaltie8,  acts 
of  confiscation,  acts  reversing  judgments,  and 
acts  directly  transferring  one  man's  estate  to 
another,  legislative  judgments,  decrees,  and 
forfeitures  in  all  possible  forms  would  be 
the  law  of  the  land.  Such  a  strange  con- 
struction would  render  constitutional  pro- 
visions of  the  highest  importance  completely 
inoperative  and  void.  It  would  tend  directly 
to  establish  the  union  of  all  powers  in  the 
legislature.'  Mr.  Cooley  thinks  that  this 
definition  of  Mr.  Webster  is  quite  accurate 
as  applied  to  the  judicial  department  of  the 
government,  but  probably  is  not  broad  enough 
as  applied  to  all  the  departments,  and  ex- 
presses the  opinion  that  the  definition  of 
Judge  Johnson  in  the  case  of  Columbia  Bank 
V.  Okely,  (1819)  4  Wheat.  (U.  S.)  235,  as 
more  comprehensive  and  more  accurate.  Jus- 
tice Johnson  says :  '  As  to  the  words  of  Magna 
Charta  incorporated  into  the  Constitution  of 
Maryland,  after  volumes  spoken  and  written 
with  a  view  to  their  exposition,  the  good 
sense  of  mankind  has  at  length  settled  down 
to  this:  that  they  were  intended  to  secui\» 
the  individual  from  the  arbitrary  exercise  of 
the  powers  of  government  unrestraine:!  by 
the  established  principles  of  private  right  and 
distributive  justice.'  "  Hoover  r.  M'Chesney, 
(1897)  81  Fed.  Rep.  480.  See  also  Meyers 
f7.  Shields,    (1894)    61   Fed.  Rep.  718. 


3.  That  Whicli  Is  Appropriate  to  the  Particular  Case.  —  By  ^'  due  process  of 
law  "  is  meant  one  which,  following  the  forms  of  law,  is  appropriate  to  the  case, 
and  just  to  the  parties  to  be  affected.  It  must  be  pursued  in  the  ordinary  mode 
prescribed  by  the  law;  it  must  be  adapted  to  the  end  to  be  attained;  and 
wherever  it  is  necessary  for  the  protection  of  the  parties,  it  must  give  them 
an  opportunity  to  be  heard  respecting  the  justice  of  the  judgment  sought*  The 
clause  in  question  means,  therefore,  that  there  can  be  no  proceeding  against 
life,  liberty,  or  property  which  may  result  in  the  deprivation  of  either,  without 
the  observance  of  those  general  rules  established  in  our  system  of  jurisprudence 

for  the  security  of  private  riglits. 

Due  process  of  law  means  in  each  particu- 
lar case  such  an  exertion  of  the  powers  of 
government  as  the  settled  maxims  of  law 
permit  and  sanction,  and  under  such  safe- 
guards for  the  protection  of  individual  ri<jht«i 
as  those  maxims  prescribe  for  the  pH«4s  of 
cases  to  which  the  one  in  question  belon;:'. 
Property  cannot  be  condemned  and  confiscated 
for  violation  of  the  inspection  laws  or  police 
regulations  of  a  state  except  upon  a  judicial 
hoarin?  and  triil,  where  the  owner  or  person 
in  charge  of  the  property  has  notice  and 
opportunity  to  bo  heard.  Armour  Packing 
Co.  r.  Sny<Ier.   (1897)    84  Fed.  Rep.  139. 

Adapted  to  the  end  to  be  attained.  —  By 

due   process   is   meant  one  which,   following 
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Hagar  v.  Reclamation  Di.st.  No.  108, 
(1884)  111  U.  S.  708,  affirming  Reclamation 
Dist.  No.  108  V.  Hagar,  (1880)  4  Fed.  Rep. 
366. 

"  In  judging  what  is  *  due  process  of  law,* 
respect  must  be  had  to  the  cause  and  object 
of  the  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain,  or  the 
power  of  assessment  for  local  improvements, 
or  none  of  these:  and  if  found  to  be  suitable 
or  admissible  in  the  special  case,  it  will  be 
adjudged  to  be  *  due  process  of  law ;  '  but  if 
found  to  be  arbitrary,  oppressive,  and  unjust, 
it  may  be  declared  to  be  not  *  due  process  of 
law."  Davidson  v.  New  Orleans,  (1877)  96 
V,  S.  107. 


Amendment  XIV.,  leo.  1.  CONSTITUTION.  Dae  Proceis  of  law. 

the  forms  of  law,  is  appropriate  to  the  case,  party  to  be  affected  an  opportunity  of  being 

and  just  to  the  parties  to  be  all'ectcd.     it  lieard  respecting  the  justice  of  the  judgment 

must  be  pursued  in  the  ordinary  mode  pre-  sought.    Railroad  Tax  Cases,  (1882)   13  Fed. 

scribed  by  the  law;  it  must  be  adapted  to  the  Rep.  751. 
end  to  be  attained;  and  it  must  give  to  the 

4.  Not  Necessarily  Judicial  Process.  —  Due  process  is  not  necessarily  judicial 
process.  There  is  no  provision  in  the  Federal  Constitution  which  forbids  a 
state  from  granting  to  a  tribunal,  whether  called  a  court  or  a  board  of 
registration,  the  final  determination  of  a  legal  question. 

Reetz  V.  Michigan,  (1903)  188  U.  S.  607.  of  which  the  government  Is  carried  on,  and 
See  also  Palmer  v.  McMahon,  (1890)  133  the  order  of  society  maintained,  is  purely 
U.  S.  668.  executive  or  administrative,  which  is  as  much 

dicial  process;  much  of  the  process  by  means  *"  ^         ' 

5.  Ascertained  by  Process  of  Judicial  Inclusion  and  Exclusion.  —  The  meaning 

of  the  term  "  due  process  of  law  "  should  be  ascertained  by  the  actual  process 

of  judicial  inclusion  or  exclusion,  as  the  cases  presented  for  decision  require, 

with  the  reasoning  on  which  such  decisions  shall  be  founded.    "  As  contributing 

to  some  extent  to  this  mode  of  determining  what  class  of  cases  do  not  fall 

within  its  provision,  we  lay  down  the  following  proposition,  as  applicable  to 

the  ease  before  us :    That  whenever  by  the  laws  of  a  state,  or  by  state  authority, 

a  tax,  assessment,  servitude,  or  other  burden  is  imposed  upon  property  for 

the  public  use,  whether  it  be  for  the  whole  state  or  of  some  more  limited 

portion  of  the  community,  and  those  laws  provide  for  a  mode  of  confirming 

or  contesting  the  charge  thus  imposed,  in  the  ordinary  courts  of  justice,  with 

such  notice  to  the  person  or  such  proceeding  in  regard  to  the  property  as  is 

appropriate  to  the  nature  of  the  case,  the  judgment  in  such  proceedings  cannot 

be  said  to  deprive  the  owner  of  his  property  without  due  process  of  law, 

however  obnoxious  it  may  be  to  other  objections." 

Davidson  v.  New  Orleans,  (1877)  96  U.  S.  104.  See  also  Kentucky  R.  Tax  Cases,  (1885) 
116  U.  S.  330. 

6.  By  Beference  to  Fifth  Amendment.  —  The  Fourteenth  Amendment  legit- 
imately operates  .to  extend  to  the  citizens  and  residents  of  the  states  the  same 
protection  against  arbitrary  state  legislation,  affecting  life,  liberty,  and  prop- 
erty, as  is  offered  by  the  Fifth  Amendment  against  similar  legislation  by 
Congress ;  but  the  federal  courts  ought  not  to  interfere  when  what  is  complained 
cf  amounts  to  the  enforcement  of  the  laws  of  a  state  applicable  to  all  persons 
in  like  circumstances  and  conditions,  and  the  federal  courts  should  not  interfere 
unless  there  is  some  abuse  of  law  amounting  to  confiscation  of  property  or 
deprivation  of  personal  rights. 

Hibben  r.  Smith,  (1903)  191  U.  S.  325.  federal  government  in  the  similar  exercise 
See  also  Cory  r.  Carter,  (1874)  48  Ind.  327.       of  power  by  the  Fifth  Amendment.     French 

Whether  or  not  the  legal  import  of  the  ^29^"^""  ^'^^"^^  ^''^'  ^''"  ^^^^^^  ^^^  ^'  ^' 
phrase  "  due  process  of  law  "  is  the  same  in 

this  as  in  the  Fifth  Amendment,  it  cannot  Perpetuation   of   grand   jury.  —  When   the 

be  supposed  that  by  this  amendment  it  -was  phrase  "  due  process  of  law  "  was  employed 

intended  to  impose  on  the  states,  when  exer-  in  this  amendment  to  illustrate  the  action 

cisinfic   their   powers    of   taxation,   any   more  of  a  state,  it  was  used  in  the  same  sense  and 

rigid  or  strict  curb  than  that  imposed'  on  the  with  no  greater  extent  than  the  same  phrase 
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in  the  Fifth  Amendment;  and  if,  in  the  adop-  embodied,  as  did  the  Fifth  Amendment,  ex- 

tion  of  tnis  amendment,  it  had  been  part  of  press  declarations  to  that  effect.    Hurtado  t?. 

its  purpose  to  perpetuate  the  institution  of  California,  (1884)   110  U.  S.  635. 
the  grand  jury  in  all  the  states,  it  would  have 

Xaj  Baqniro  Difbrent  ConBtmotioni  and  Applioationi.  —  While  the  language  of  the 
Fifth  Amendment  and  this  is  the  same,  yet  as  they  were  engrafted  upon  the 
Constitution  at  different  times  and  in  widely  different  circumstances  of  our 
national  life,  it  may  be  that  questions  may  arise  in  which  different  constructions 
and  applications  of  their  provisions  may  be  proper. 

French  v.  Barber  Asphalt  Pav.  Co.,  (1901)   181  U.  S.  328. 


Vn.  HSANiNe  OF  LiBEBTT  —  1.  In  General  —  The  liberty  secured  by  the 
Constitution  of  the  United  States  to  every  person  within  its  jurisdiction  does 
not  import  an  absolute  right  in  each  person  to  be,  at  all  times  and  in  all  cir- 
cumstances, wholly  freed  from  restraint  There  are  manifold  restraints  to 
which  every  person  is  necessarily  subject  for  the  common  good.  On  any  other 
basis  organized  society  oould  not  exist  with  safety  to  its  members.  Society 
based  on  the  rule  that  each  one  is  a  law  unto  himself  would  soon  be  confronted 
with  disorder  and  anarchy.  Real  liberty  for  all  could  not  exist  under  the 
operation  of  a  principle  which  recognizes  the  right  of  each  individual  person 
to  use  his  own,  whether  in  respect  of  his  person  or  his  property,  regardless  of 
the  injury  that  may  be  done  to  others. 

term  is  deemed  to  embrace  the  right  of 
the  citizen  to  be  free  in  the  enjojnoient  of 
all  his  faculties;  to  be  free  to  use  them  in 
all  lawful  ways;  to  live  and  work  where  he 
will;  to  earn  his  livelihood  by  any  lawful 
calling ;  to  pursue  any  livelihood  or  avocation, 
and  for  that  purpose  to  enter  into  all  con- 
tracts which  may  be  proper,  necessary,  and 
essential  to  his  carrying  out  to  a  successful 
conclusion  the  purposes  above  mentioned." 
AUgeyer  v.  Louisiana,  (1897)  165  U.  S.  589. 
See  also  U.  S.  v.  Sweeney,  (1899)  95  Fed. 
Rep.  434. 


Jacobson  v,  Massachusetts,  (1905)  197  U. 
S.  26.  See  also  People  v,  Gillson,  (1888) 
109  N.  Y.  398;  People  v.  Marx,  (1885)  99 
N.  Y.  377,  reversing  (1885)  35  Hun  (N.  Y.) 
528;  State  v,  Scougal,  (1892)  3  S.  Dak.  72; 
Yung  v.  Com.,  (1903)  101  Va.  862,  and  see 
also  throughout  the  notes  under  State  Action 
Affecting  lAfCy  Liberty ,  or  Property ^  infra,  p. 
429. 

"The  liberty  mentioned  in  that  amend- 
ment means  not  only  the  right  of  the  citizen 
to  be  free  from  the  mere  physical  restraint 
of  his  person,  aa  by  incarceration,  but  the 


2.  Bight  to  Contract.  —  The  general  right  to  make  a  contract  in  relation  to 
his  business  is  part  of  the  liberty  of  the  individual  protected  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 

Lochner  v.  New  York,  (1905)  198  U.  S.  53.  the  provisions  of  the  Act,  is  a  plain  violation 
See  also  throughout  the  notes  under  this  of  this  amendment.  Kuhn  t\  Detroit,  (1888) 
clause  of  the  Constitution.  70  Mich.   534. 


The  right  to  contract  a  debt  or  other  per- 
sonal obligation  is  included  in  the  right  to 
liberty,  and  the  right  to  contract  a  debt,  or 
to  enter  into  a  bond  or  other  writing  obliga- 
tory, is  also  a  right  of  property.  A  Michigan 
statute  which  prohibits  from  going  on  a 
liquor  dealer's  bond  one  who  is  engaged, 
either  as  principal,  agent,  or  servant,  in  the 
sale  of  any  liquors  mentioned  in  the  Act,  or 
is  surety  upon  any  other  bond  required  by 


Limited  by  the  police  power.  —  "Inasmuch 
as  the  right  to  contract  is  not  absolute  in 
respect  to  every  matter,  but  may  be  subjected 
to  the  restraints  demanded  by  the  safety  and 
welfare  of  the  state  and  its  inhabitants,  the 
police  power  of  the  state  may,  within  defined 
limitations,  extend  over  corporations  outside 
of  and  regardless  of  the  power  to  amend 
charters."  Knoxville  Iron  Co.  v,  Harbison, 
(1901)    183  U.  S.  22. 


Vin.  Bight  to  Sue.  —  A  right  of  action  which  springs  from  contract  is 
property  within  the  protection  of  this  amendment 
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Lamb  r.  Powder  River  Live  Stock  Co.,  (C. 
C.  A.  1904)   132  Fed.  Rep.  439. 

A  statute  forbidding  creditors  to  send  any 
claim  out  of  the  state  for  the  purpose  of 
bringing  suit  thereon  to  subject  the  wages  of 
a  resident  of  the  state  to  the  payment  thereof 
is  unconstitutional  in  that  it  takes  away 
without  due  process  of  law  the  right  to  bring 
suit,  which  is  essential  to  the  right  of  prop- 
erty.   In  re  Flukes,  (1900)   157  Mo.  125. 

Unreasonable  limitation  of  right  to  sue 
village  for  personal  injuries.  —  A  statute  ap- 
plicable to  a  certain  village  providing  that 
"no  action  against  said  village  for  damages 
for  personal  injuries  alleged  to  have  been 


sustained  by  reason  of  negligence  of  such  vil- 
lage or  of  any  departments,  board,  officer, 
agent,  or  employee  thereof,  shall  be  main- 
tained unless  the  same  shall  be  commenced 
within  one  year  after  the  cause  of  action 
therefor  shall  have  accrued,  nor  unless  notice 
of  intention  to  commence  such  action  and  of 
the  precise  time  and  place  at  which  the  in- 
juries were  received  shall  have  been  filed 
with  the  clerk  of  the  village  within  forty- 
eight  hours  after  such  cause  of  action  shall 
have  accrued,"  etc.,  was  held  to  be  uncon- 
stitutional as  depriving  the  injured  person 
of  property  without  due  process  of  law. 
Barry  r.  Port  Jervis,  (1901)  64  N.  Y.  App. 
Div.  268. 


IX.  State  Action  AFFECTDre  Life,  Libebtt,  ob  Peopebtt  —  1.  Exercise  of 
Police  Power.  —  The  inhibition  upon  the  deprivation  of  property  without  due 
process  of  law  is  not  violated  by  the  legitimate  exercise  of  legislative  power 
in  securing  the  public  safety,  health,  and  morals. 

no  different  or  higher  punishment  shall  be 
imposed  upon  one  than  is  imposed  upon  all 
for  like  onenses.  But  it  was  not  designed  to 
interfere  with  the  power  of  the  state  to  pro- 
tect the  lives,  liberties,  and  property  of  its 
citizens,  and  to  promote  their  health,  peace, 
morals,  education,  and  good  order,  in  re 
Kemmler,  (1890)   136  U.  S.  448. 

Must  be  reasonable.  —  Laws  enacted  in  the 
exercise  of  the  police  power,  however,  whether 
by  a  municipal  corporation  acting  in  pursu- 
ance of  the  laws  of  a  state,  or  by  a  state 
itself,  must  be  reasonable,  and  are  always 
subject  to  the  provisions  of  both  the  federal 
and  state  constitutions,  and  they  are  always 
subject  to  judicial  scrutiny.  In  re  Wilshire, 
(1900)    103  Fed.  Rep.  622. 

Regulations  of  electric  wires  and  cables. — 
yew  York  statutes  enacted,  in  effect,  that  all 
electric  wires  and  cables  in  any  city  having 
a  population  of  600,000  or  over  should  be 
placed  under  the  surface  of  the  streets,  and 
the  persons  controlling  the  same  should  by 
a  specified  date  have  the  same  removed  from 
the  surface;  and  the  local  governments  of 
such  cities  were  authorized  to  remove  such 
wires  and  cables  whereveif  found  above  ground 
in  cnse  the  owner  failed  to  comply  with  the 
provisions  of  the  Act.  A  subsequent  statute 
created  a  board  of  commissioners  of  electrical 
subways  for  such  cities.  The  commissioners 
entered  into  a  contract  with  a  subway  com- 
pany to  lay  sub^'ays  in  the  city  of  New 
York  for  the  use  of  all  the  electrical  com- 
panies when  furnished  with  plans  and  speci- 
fications therefor  by  the  commissioners. 
This  contract  authorized  the  subway  company 
to  charge  a  rental  for  the  use  of  the  subways, 
and  contained  provisions  reserving  such  a 
control  in  the  commissioners  over  them  as 
was  calculated  to  secure  to  all  companies  de- 
siring to  use  them  reasonable  facilities  and 
protection.  The  contract  was  ratified  by  the 
legislature.  The  property  rights  of  a  tele- 
graph company  and  companies  owning  elec- 
tric wires  were  held  not  to  be  confiscated  by 
«lef)riving  them  of  their  easements  for  the 
l)rnpfit  of  the  subway  company,  but  the  legis- 
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New  York,  etc.,  R.  Co.  v.  Bristol,   (1894) 
151  U.  S.  667, 

"  The  Fourteenth  Amendment  undoubtedly 
forbids  any  arbitrary  deprivation  of  life,  lib- 
erty, or  property,  and  in  the  administration 
of  criminal  justice  requires  that  no  different 
or  higher  punishment  shall  be  imposed  on  one 
than  is  imposed  on  all  for  like  ofTenses;  but 
it  was  not  designed  to  interfere  with  the 
power  of  a  state  to  protect  the  lives,  libeity, 
and  property  of  its  citizens;  nor  with  the 
exercise  of  that  power  in  the  adjudications 
of  the  courts  of  a  state  in  administering  the 
process  provided  by  the  law  of  the  sSite." 
In  re  Converse,  (1891)  137  U.  S.  631,  affirm' 
ing  (1890)  42  Fed.  Rep.  217. 

If  the  laws  enacted  by  a  state  be  within 
the  legitimate  sphere  of  legislative  power, 
and  their  enforcement  be  attended  with  the 
observance  of  those  general  rules  which  our 
system  of  jurisprudence  prescribed  for  the 
security  of  private  rights,  the  harshness,  in- 
justice, and  oppressive  character  of  such  laws 
will  not  invalidate  them  as  affecting  life,  lib- 
erty, or  property  without  due  process  of  law. 
Missouri  Pac.  R.  Co.  v,  Humes,  (1885)  115 
U.  S.  520. 

As  due  process  of  law  in  the  Fifth  Amend- 
ment referred  to  that  law  of  the  land  which 
derives  its  authority  from  the  legislative 
powers  conferred  on  Congress  by  the  Consta- 
tution  of  the  United  States,  exercised  within 
the  limits  therein  prescribed,  and  interpreted 
according  to  the  principles  of  the  common 
law,  so,  in  the  Fourteenth  Amendment,  the 
same  words  refer  to  that  law  of  the  land  in 
each  state,  which  derives  its  authority  from 
the  inherent  and  reserved  powers  of  the  state, 
exerted  within  the  limits  of  those  funda- 
mental principles  of  liberty  and  justice  which 
lie  at  the  base  of  all  our  civil  and  political 
institutions.  Undoubtedly  the  amendment 
forbids  any  arbitrary  deprivation  of  life,  lib- 
erty, or  property,  and  secures  equal  protec- 
tion to  all  under  like  eircumstinoes  in  tho 
enjoyment  of  their  rights;  and,  in  the  admin- 
istration  of   criminal   justice,   requires   that 
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lation  was  an  exercise  of  the  police  power. 
Western  Union  Tel.  Co.  r.  New  York,  (1889) 
38  Fed.  Rep.  555. 

A  municipal  ordinance  which  prohibits  the 
suspension  of  electric  wires  over  or  upon  the 
roofs  of  buildings  is  a  valid  ordinance,  passed 
within  the  legitimate  police  powers  of  the 
city,  when  it  is  shown  that  the  stretching 
of  the  wires  over  buildings  in  the  manner 
practiced  is  extremely  dangerous,  both  as 
being  liable  to  originate  fires,  and  as  ob- 
structing the  extinguishment  of  fires  other- 
wise originated.  Electric  Imp.*  Co.  v.  San 
Francisco,   (1891)   45  Fed.  Kep.  594. 

Removal  of  poles  and  wires  to  another 
street.  —  A  municipal  corporation  gave  its 
consent  to  the  original  construction  of  ,a  tele- 
phone system  along  a  certain  street.  An  or- 
dinance requiring  the  removal  of  the  tele- 
phone poles  and  wires  from  that  street  to  a 
less  frequented  alley,  for  the  reason  that  the 
telephone  company  has  accumulated  wires  to 
such  an  extent  as  to  endanger  the  life  and 
safety  of  the  citizens  of  the, city,  does  not  de- 
prive the  telephone  company  of  property  with- 
out due  process  of  hiw.  If  there  was  any 
vested  right  in'  the  privilege  which  was  ac- 
corded by  the  city  to  construct  and  maintain 
telephone  lines  in  the  streets,  it  is  a  privilege 
which  must  continue  in  subordination  to  the 
strictly  legislative  action  of  the  city  which  it 
exercises  in  respect  to  the  matters  delegated 
to  it  by  the  legislature  for  the  public  wel- 
fare. Michigan  Telephone  Co.  v.  Charlotte, 
(1899)   93  Fed.  Rep.  12. 

Regulation  of  use  of  highways.  —  Where 
the  city  council  of  a  city  is  authorized  by 
statute  to  regulate  the  use  of  streets  and  pre- 
vent obstructions  being  placed  thereon,  it 
may,  by  ordinance,  prohibit  the  moving  of 
buildings  into  and  upon  any  of  its  highways 
without  permission,  and  may  designate  an 
otticer  or  committee  to  grant  perm isjs ion,  upon 
application  therefor,  on  proper  occasions. 
Such  an  ordinance  comes  within  the  police 
power  of  the  state,  and  does  not  deprive  the 
citizen  of  his  "  property  without  due  process 
of  law,"  in  violation  of  section  1,  Art.  XIV. 
of  the  amendments  to  the  Constitution  of  the 
United  States,  Euteka  City  v.  Wilson, 
(1897)   15  Utah  53. 

Prescribing  limits  for  residence  of  prosti- 
tutes.—  A  municipal  ordinance  declaring  it 
to  be  unlawful  for  any  public  prostitute  or 
woman  notoriously  abandoned  to  lewdness  to 
dwell  in  any  place  without  the  prescribed 
limits,  does  not  deprive  one  who  may  own 
or  occupy  property  in  or  adjacent  to  the  pre- 
scribed limits,  whether  occupied  as  a  resi- 
dence or  for  other  purposes,  of  a  constitu- 
tional right.  L'Hote  r.  New  Orleans.  (1900) 
177  U.  S.  596,  wherein  the  court  said:  "  It 
has  been  often  said  that  the  police  power  was 


not  by  the  Federal  Constitution  transferred 
to  the  nation,  but  was  reserved  to  the  states, 
and  that  upon  them  rests  the  duty  of  so 
exercising  it  as  to  protect  the  public  health 
and  morals.  While,  of  course,  that  power 
cannot  be  exercised  by  the  stales  in  any  way 
to  infringe  upon  the  powers  expressly  granted 
to  Congress,  yet  imtil  there  is  some  invasion 
of  congressional  power  or  of  private  rights 
secured  by  the  Constitution  of  the  United 
States,  the  action  of  the  states  in  this  respect 
is  beyond  question  in  the  courts  of  the 
nation." 

Granting  exclusive  right  to  remoye  dead 
animals.  —  A  municipal  ordinance  granting 
an  exclusive  right  and  privilege  to  a  certain 
person  or  his  assigns  of  removing  from  the 
citv  limits  all  carcasses  of  such  dead  ani- 
mals,  not  slain  for  human  food,  as  shall  not 
be  removed  and  so  disposed  of  as  not  in  any 
manner  to  become  a  nuisance,  within  twelve 
hours  next  after  the  death  of  the  same,  by 
the  owner  thereof,  or  the  person  in  whose 
possession  such  animal  may  be  at  the  time 
of  its  death,  or  by  the  immediate  servant  or 
employee  of  such  owner  or  person,  is  not  in- 
valid as  depriving  an  independent  contractor 
of  property  without  due  process  of  law.  It 
is  the  duty  of  everj'  government,  whether 
state  or  municipal,  to  pass  laws  or  ordinances 
for  preserving  the  public  health,  protecting 
the  good  order  and  peace  of  society,  and  for 
providing  for  the  abatement  of  nuisances. 
Such  laws,  if  they  contain  nothing  more  than 
the  necessary  restrictions  and  limitations  for 
the  accomplishment  of  such  purposes,  are  not 
unconstitutional  on  the  ground  that  they  de- 
prive persons  of  their  property  without  due 
process  of  law.  National  Fertilizer  Co.  v. 
Lambert,    (1891)    48  Fed.  Rep.  458. 

Prohibiting  fat  rendering,  bone  boiling, 
and  fertilizer  manufacturing.  —  A  New  York 
statute  which  provides  that  *'  it  shall  not  be 
lawful  for  any  person  or  persons  to  engage 
in  or  carrj'  on  the  business  of  fat  rendering, 
bone  boiling,  or  the  manufacture  of  fertilizers 
or  any  business  as  a  public  nuisance  within 
the  corporate  limits  of  any  incorporated  city 
of  this  state,  or  within  a  distance  of  three 
miles  from  the  corporate  limits  of  any  in- 
corporated city ;  provided,  however,  that  noth- 
ing herein  contained  shall  prevent  the  render- 
ing of  fresh-killed  cattle  or  swine,"  is  a  valid 
exercise  of  legislative  power.  It  does  not  in- 
fringe upon  the  liberty  guaranteed  to  all  to 
adopt  any  lawful  pursuit  not  injurious  to  the 
community,  because  the  business  prohibited 
is  so  injurious.  People  r.  Rosenberg,  (1893) 
07  Hun   (N.  Y.)  54. 

The  suppression  of  privy  vaults  by  a 
municipal  corporation  is  not  a  deprivation  of 
property  without  due  process  of  law.  Sprigg 
r.  Park,   (1899)   89  Md.  406. 


2.  Proceedings  under  Statute  Antedating  Amendment.  —  Proceedings  taken  sub- 
sequent to  the  enactment  of  this  amendment,  under  a  statute  passed  prior  to  its 
enactment,  fall  within  its  inhibition. 

Kaukauna  Water  Power  Co.  v.  Green  Bay,  etc.,  Canal  Co.,  (1891)  142  U.  S.  269,  affirminQ 
Green    Bay,    etc..    Canal    Co.    v.    Kaukauna   Water-Power   Co.,    (1888)    70  Wis.   635. 

480  Volume  IX. 


Amendment  XIV.,  see.  1. 


CONSTITUTION, 


Dae  Process  of  Law. 


3.  Degree  of  Judicial  Power.  —  If  a  case  can  exist  in  which  the  kind  or  degree 
of  power  given  by  a  state  to  its  tribunals  may  become  an  element  of  dne  process, 
it  would  have  to  be  a  more  extreme  example  than  a  state  liquor  law  which  does 
not  define  the  words  "  wholesale  "  and  "  retail,"  and  fails  to  limit  the  amount 
of  the  fine  or  penalty  to  be  imposed  by  the  court 

Ohio  V,  Dollison,  (1904)  194  U.  S.  450. 


4.  State  Court  Must  Have  Jurisdiction.  —  Proceedings  in  a  court  of  justice  to 
determine  the  personal  rights  and  obligations  of  parties  over  whom  that  court 
has  no  jurisdiction  do  not  constitute  *^  due  process  of  law."  Whatever  difficulty 
may  be  experienced  in  giving  to  those  terms  a  definition  which  will  embrace 
every  permissible  exertion  of  power  affecting  private  rights,  and  exclude  such 
as  is  forbidden,  there  can  be  no  doubt  of  their  meaning  when  applied  to  judicial 
proceedings.  They  then  mean  a  course  of  legal  proceedings  according  to  those 
rules  and  principles  which  have  been  established  in  our  systems  of  juris- 
prudence for  the  protection  and  enforcement  of  private  rights.  To  give  such 
proceedings  any  validity,  there  must  be  a  tribunal  competent  by  its  constitution 
—  that  is,  by  the  law  of  its  creation  —  to  pass  upon  the  subject-matter  of  the 
suit;  and,  if  that  involves  merely  a  determination  of  the  personal  liability  of 
the  defendant,  he  must  be  brought  witliin  its  jurisdiction  by  service  of  process 
within  the  state,  or  his  voluntary  appearance. 

A  judgment  in  personam  obtained  against 
a  nonresident  on  a  service  made  on  an  agent 
under  a  statute  which  provides  that  "  in  ac- 
tions against  an  individual  residing  in  an- 
other state,  or  a  partnership,  association,  or 
joint  stock  company,  the  members  of  which 
reside  in  another  state,  engaged  in  business 
in  this  state,  the  summons  may  be  served  on 
the  manager,  or  agent  of,  or  person  in  charge 
of  such  business  in  this  state,  in  tlie  county 
where  the  business  is  carried  on,  or  in  the 
county  where  the  cause  of  action  occurred," 
is  invalid  as  a  deprivation  of  property  with- 
out due  process  of  law.  Moredock  v.  Kirby, 
(1902)    118  Fed.  Rep.  182. 


Pennoyer  v,  Neff,  (1877)  95  U.  S.  733. 
See  also  Scott  v.  McNeal,  (1894)  154  U.  S.  46. 

It  is  essential  to  due  process  of  law  that 
there  shall  not  only  be  notice  of  time  and 
place  for  the  hearing,  but,  what  is  more  im- 
portant, that  there  shall  be  a  tribunal  clothed 
with  power  by  methods  ana  rules  prescribed 
by  law  to  hear  and  determine  the  question 
involved.  Central  of  Georgia  R.  Co.  r.  Macon, 
(1901)  110  Fed.  Rep.  871.  See  also  Charles 
V,  Marion,  (1899)  98  Fed.  Rep.  168. 

There  must  not  only  be  a  tribunal  compe- 
tent to  act,  but,  where  an  action  of  the  court 
involves  the  personal  liberty  of  the  defend- 
ant, he  must,  except  in  cases  of  actual  con- 
tempts committed  in  the  presence  of  the 
court,  be  brought  within  the  jurisdiction  of 
the  court.  Ex  p.  Strieker,  (1901)  109  Fed. 
Rep.  150. 

.  A  commitment  on  a  hearing  before  a  judge 
of  a  Court  of  Common  Pleas,  of  a  person  who 
had  been  arrested  on  a  trial  justice's  peace 
warrant,  is  due  process  of  law.  The  state 
jnd^e  acted  upon  a  matter  within  his  juris- 
diction and  passed  upon  the  construction  of 
the  st'ite  law  and  practice.  In  re  Enslow, 
(1891)   45  Fed.  Rep.  351. 


A  commitment  by  a  justice  of  the  peace 
for  a  crime  not  committed  in  his  county  is 
void  for  want  of  jurisdiction,  and  tlie  party 
held  thereunder  is  deprived  of  his  liberty 
without  due  process  of  law,  contrary  to  the 
Fourteenth  Amendment.  /71  re  Kelly,  (1890) 
46  Fed.  Rep.  654. 

An  order  of  a  municipal  court  in  a  matter 
outside   or  in  excess  of   the  jurisdiction  of 
the  court  is  a  deprivation  of  liberty  without 
due  process  of  law.     In  re  Monroe,    ( 1891 ) 
46  Fed.  Rep.  52. 


6.  State  Control  over  Court  Procedure  —  a..  In  General.  —  The  state  has 
full  control  over  the  procedure  in  its  courts,  both  in  civil  and  criminal  cases, 
siibject  only  to  the  qualification  that  snch  procedure  must  not  work  a  denial 
of  fundamental  rights  or  conflict  with  specific  and  applicable  provisions  of  the 
Federal  Constitution. 
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Brown  v.  New  Jersey,  (1899)  175  U.  S. 
176. 

A  state  has  full  power  over  remedies  and 
procedure  in  its  own  courts,  and  can  make 
any  order  it  pleases  in  respect  thereto,  pro- 
vided that  substance  of  right  is  secured  with- 
out unreasonable  burden  to  parties  and  liti- 
gants.    York  V.  Texas,   (1890)    137  U.  S.  20. 

If  the  Supreme  Court  of  a  state  has  acted 
in  consonance  with  the  constitutional  laws 
of  the  state  and  its  own  procedure,  it  could 
only  be  in  very  exceptional  circumstances  that 
the    Supreme    Court   of    the    United    States 


would  feel  justified  in  sa3ing  that  there  had 
been  a  failure  of  due  legal  process.  The 
party  must  have  been  deprived  of  one  of  those 
fundamental  rights  the  observance  of  whifh 
is  indispensable  to  the  liberty  of  the  citizen. 
Allen  V.  Georgia,   (1897)    166  U,  S.  138. 

'*The  limit  of  the  full  control  which  the 
state  has  in  the  proceedings  of  its  courts, 
both  in  civil  and  criminal  cases,  is  subject 
only  to  the  qualification  that  such  procedure 
nmst  not  work  a  denial  of  fundamental  rights 
or  conflict  with  specific  and  applicable  pro- 
visions of  the  Federal  Constitution."  West 
V.  Louisiana,   (1904)    194  U.  S.  263. 


fc.  Teial  under  Genebax  Provisions  of  Law.  —  Where  a  party  has  had 
the  benefit  of  a  full  and  fair  trial  in  the  several  courts  of  his  own  state^  whose 
jurisdiction  was  invoked  by  himself,  and  bis  rights  were  measured  not  by  laws 
made  to  afiFect  him  individually,  but  by  general  provisions  of  law  applicable  to 
all  those  in  like  condition,  he  cannot  claim  to  have  been  deprived  of  properly 
without  due  process  of  law. 


Marchant  v.  Pennsylvania  R.  Co.,    (1S94) 
153  U.  S.  386. 

Where  an  alleged  statute  does  not  conflict 
with  any  provision  of  the  Federal  Constitu- 
tion, and,  if  void  at  all,  is  only  void  because 
of  the  application  of  general  principles  of 
legislative  construction,  and  where  under  such 
a  statute  a  person  is  indicted  by  a  grand  jury 
and  regularly  tried,  convicted,  and  sentenced, 
with  full  opportunity  to  make  all  his  defenses, 
in  a  state  court,   which,   of  course,   decides 


upon  the  validity  of  the  statute  under  which 
it  proceeds,  he  has  had  "  due  process  of  law," 
and  no  case  is  thereby  made  to  authorize  a 
federal  court  to  interfere  and  release  the  con- 
vict on  the  ground  that  he  is  in  custody  in 
violation  of  the  Constitution  of  the  United 
States.  To  interfere  in  such  a  case  would  be 
an  assumption  of  appellate  jurisdiction  by  the 
federal  courts  in  criminal  cases  in  the  state 
courts  in  which  no  distinctive,  if  any,  federal 
question  is  involved.  Ex  p.  Kinnebrew, 
(1888)   35  Fed.  Rep.  52. 


c.  ExTRATEBKiTORiAL  Arrest  BY  Bail.  —  The  arrcst  of  a  principal  by 
his  bail  in  a  state  other  than  that  where  the  bail  was  given  is  not  a  denial  of 
due  process  of  law.  There  is  a  fundamental  difference  between  the  right  of 
arrest  by  bail  and  arrest  under  warrant  where  such  right  to  arrest  is  based 
upon  a  court  process,  which,  per  se,  can  have  no  extra-jurisdictional  power  of 
efficacy.  The  latter  right  depends  upon  the  process  of  the  court  which  issued  it, 
and  necessarily  such  process  confers  no  power  outside  that  jurisdiction.  The 
former  arrest,  viz.,  of  principal  by  bail,  is  based  upon  the  relationship  which 
the  parties  have  established  between  themselves,  and  consequently,  as  between 

the  parties,  is  not  confined  to  any  locality  or  jurisdiction. 

In  re  Von  Der  Ahe,  (1898)  85  Fed.  Rep.  069,  ciiing  Taylor  v,  Taintor,  (1872)  16  Wall 
(U.  S.)  371. 

d.  Commitment  for  State  Offense  upon  Trial  for  Violation  of  City 
Ordinance.  —  A  statute  requiring  a  city  recorder  to  commit  to  jail  or  require 
bail  of  a  person  who,  upon  the  trial  after  arrest  for  a  violation  of  a  city 
ordinance,  appears  probably  to  be  guilty  of  a  violation  of  the  penal  law  of  the 
state,  is  not  in  violation  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution. 

Parks  V.  Nelms,  (1902)   115  Ga.  242. 

e.  Presence  of  Defendant — (1)   In  General.  —  Due  process  of  law 

implies  the  right  of  the  person  affected  therebv  to  be  present  before  the  tribunal 
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which  pronounces  judgment  upon  the  question  of  his  life,  liberty,  or  property, 
and  to  have  the  right  of  controverting  every  material  fact  which  bears  on  the 
question  of  right  in  the  matter  involved. 

Em  p.  Murray,  (1888)  35  Fed.  Rep.  497. 

(2)  In  Appellate  Court.  —  Due  process  of  law  does  not  require  the  personal 
presence  of  one  convicted  of  a  crime  in  an  appellate  court  at  the  time  of  enter- 
ing the  order  affirming  the  judgment  by  which  he  was  sentenced ;  and  this  is 
so  notwithstanding  that  the  appellate  court,  under  express  authority  conferred 
by  statute,  fixes  the  time  when  the  punishment  prescribed  by  the  judgment 
which  is  affirmed  shall  be  inflicted. 


Schwab  V,  Berggren.  (1892)  143  U.  S.  451, 
wherein  the  court  said  that  neither  reason 
nor  public  policy  requires  that  one  convicted 
of  a  crime  shall  be  personally  present  pend- 
ing proceedings  in  the  appellate  court  whose 
only  function  is  to  determine  whether,  in  the 
transcript  submitted  to  them,  there  appears 
any  error  of  law  to  the  prejudice  of  the  ac- 


cused, especially  where  he  has  counsel  to 
represent  him  in  the  court  of  review.  "  We 
do  not  mean  to  say  that  the  appellate  court 
may  not,  under  some  circumstances,  require 
his  personal  presence;  but  only  that  his  pres- 
ence is  not  essential  to  its  jurisdiction  to  pro- 
ceed with  the  case."  See  also  Fielden  v. 
Illinois,  (1892)   143  U.  S.  456. 


/.  Sufficiency  of  Affidavit  fob  Imprisonment  of  Judgment  Debtor. 
—  A  statutei,  in  so  far  as  it  authorizes  the  arrest  antl  imprisonment  of  a  judg- 
ment debtor  upon  the  affidavit  of  the  plaintiff,  his  agent,  or  attorney,  alone, 
denies  the  debtor  due  process  of  law. 

Matter  of  Roberts,  (1896)  4  Kan.  App.  292. 

g.  Detention  of  Offender  under  Search  Warrant.  —  Where  a  person 
is  arrested  while  violating  a  city  ordinance  against  gambling,  under  a  search 
warrant  not  naming  him  and  issued  upon  an  affidavit  making  no  direct  charge 
against  him,  and  after  being  brought  before  the  court  is  detained  on  such 
warrant  alone,  pending  an  adjournment  of  the  case  for  trial,  he  is  denied  that 
"  due  process  of  law  "  secured  by  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.    The  proper  proceeding  would  be  to  lodge  a  complaint 

in  due  form  against  him  and  issue  process  thereon  for  his  detention. 
State  17.  Newman,  (1897)  96  Wis.  258. 

h.  Number  of  Grand  Jurors.  —  The  provision  of  the  Federal  Constitution 
that  no  person  shall  be  deprived  of  life  or  liberty  without  "  due  process  of  law  " 
does  not  prohibit  a  state  from  authorizing  a  grand  jury  consisting  of  less  than 
the  common-law  number  of  jurors. 

Parker  v.  People,  (1889)   13  Colo.  155. 

The  provision  of  the  Virginia  code  that  a 
grand  jury  shall  consist  of  not  less  than  six 
nor  more  than  nine  persons  does  not  deny 


the  "  due  process  of  law  "  guaranteed  hy  the 
Fourteenth  Amendment  of  the  Federal  Con- 
stitution. Hausenfluck  r.  Com.,  (1889)  85 
Va.  702. 


i.  Trial  by  Jury —  (1)  In  General.  —  Tt  is  not  a  denial  of  a  right  pro- 
tected by  the  Constitution  of  the  United  States  for  a  state  court  to  refuse  a  jury 
trial  even  though  it  is  clearly  erroneous  to  construe  the  laws  of  the  state  as 

justifying  the  refusal. 

Iowa  Cent.  R.  Co.  v.  Iowa,  (1896)   160  U.  Trial  by  jury  has  never  been  affirmed  to 

S.  392.     See  also  State  v.  Kennard,   (1873)  be  a  necessary  requisite  of  due  process  of 

25  La.  Ann.  240;  State  v.  Moore,   (1899)   2  law.    Maxwell  v.  Dow,  (1900)   176  U.  S.  603, 

Penn.   (Del.)  299.  wherein  the  court  said:     "It  appears  to  us 
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that  the  questions  whether  a  trial  in  criminal 
cases  not  capital  shall  be  by  a  jury  composed 
of  eight  instead  of  twelve  jurors,  and  whether 
in  case  of  an  infamous  crime  a  person  shall 
only  be  liable  to  be  tried  after  presentment 
or  indictment  of  a  grand  jury,  are  eminently 
proper  to  be  determined  by  the  citizens  of 
each  state  for  themselves,  and  do  not  come 
within  the  clause  of  the  amendment  under 
consideration,  so  long  as  all  persons  within 
tne  jurisdiction  of  the  state  are  made  liable 
to  be  proceeded  against  by  the  same  kind  of 
procedure  and  to  have  the  same  kind  of  trial, 
and  the  equal  protection  of  the  laws  is  secured 
to  them.'* 

That  a  state  cannot  deprive  a  person  of 
his  property  without  due  process  of  law  does 
not  necessarily  imply  that  all  trials  in  the 
state  courts  alTecting  the  property  of  persons 
must  be  by  jury.  Walker  r.  Sauvinet,  ( 1875) 
92  U.  S.  92. 

A  jury  trial  is  not  in  all  cases  essential  to 
due  process  of  law.  Equity  proceeds  to  a  final 
determination  of  the  most  important  rights 
without  a  jury,  and  so  a  statute  may  be  es- 
tablished and  new  proceedings  be  carried  on 
without  the  aid  of  a  jury.  Montana  Co.  v. 
St.  Louis  Min.,  etc.,  Co.,  (1894)  152  U.  S. 
171. 

Jury  trial  by  five  jurors.  —  A  statutory 
provision  that  trial  by  jury  in  a  city  crimi- 
nal court  shall  be  by  juries  of  only  five  is 


not  a  denial  of  due  process  of  law.    Welboine 
V.  Donald^son,   (1902)    115  Ga.  563. 

Trial  by  "court"  not  a  denial  of  trial  by 
jury.  —  In  a  suit  under  a  statute  authorizing 
any  person  claiming  title  to  or  interest  in 
real  estate  to  bring  an  action  to  quiet  title, 
and  providing  that  **  the  court  shall  hear  the 
several  claims  and  determine  the  rights  of 
the  parties,"  it  was  held  that  the  word 
"  court "  meant  the  tribunal  itself,  and  not 
merely  the  judge  as  distinguished  from  the 
jury,  and  that  proceedings  under  the  Act 
constituted  "  due  process  of  law "  and  did 
not  deprive  the  parties  of  their  constitutional 
right  to  a  jury  trial.  Miles  v.  Strong,  ( 1896) 
68  Conn.  273. 

Failure  to  demand  jury  trial  a  waiver. — 
It  is  competent  for  the  legislature  to  provide 
that  in  the  trial  of  violations  of  city  ordi- 
nances the  failure  of  the  accused  to  demand 
trial  by  jury  shall  be  a  waiver  of  that  right. 
Such  a  statute  is  not  repugnant  to  the  Four- 
teenth Amendment  as  depriving  a  person  of 
liberty  without  due  process  of  law.  In  re 
Cox,   (1902)    129  Mich.  635. 

Legislation  in  derogation  of  common-law 
procedure.  —  Legislation  which  seeks  to  de- 
prive an  owner  of  his  property  without  trial 
by  jury  and  by  proceedings  not  according  to 
the  course  of  the  common  law  is  invalid. 
Reed  v,  Wright,  (1849)  2  Greene  (Iowa) 
15. 


(2)  For  a  Felony,  —  A  verdict  by  a  jury  is  not  the  essential  part  in  a 
prosecution  for  a  felony,  and  a  state  statute  providing  that  if  one  indicted  for 
murder  shall  be  convicted  on  confession  in  open  court,  the  court  shall  proceed 
by  examination  of  witnesses  to  determine  the  degree  of  the  crime  and  give 
sentence  accordingly,  does  not  deprive  him  of  life  or  liberty  without  due  process 
of  law. 

HaUinger  t;.  Davis,  (1892)  146  U.  S.  317. 

(3)  Proceedings  for  CoTvtempt,  —  In  matters  of  contempt,  a  jury  is  not 
required  by  due  process  of  law. 

Interstate  Commerce  Commission  v.  Brimson,  (1894)  154  U.  S.  489,  reversing  In  re 
Interstate  Commerce  Commission,  (1892)  53  Fed.  Rep.  476. 

(4)  To  Establish  Equitable  Interest  in  Land.  —  This  amendment  does  not 
prevent  a  state  from  giving  jurisdiction  to  a  court  of  equity  of  a  suit  brought 
by  the  owner  of  an  equitable  interest  in  land  to  establish  his  rights  against 
the  holder  of  the  legal  title,  as  depriving  the  holder  of  the  legal  title  of  the 
right  to  a  trial  by  jury  which  he  would  have  in  a  suit  at  law. 

Church  V.  Kelsey,  (1887)  121  U.  S.  283. 

(5)  Issue  of  Insanity,  —  When,  after  a  regular  conviction  and  sentence,  a 

suggestion  of  a  then  existing  insanity  is  made,  it  is  not  necessary,  in  order  to 

constitute  due  process  of  law,  that  the  question  so  presented  should  be  tried 

by  a  jury  in  a  judicial  proceeding  surrounded  by  all  the  safeguards  and  the 

requirements  of  a  common-law  jury  trial,  when,  by  the  state  law,  full  and 
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adequate  administrative  and  gtom-judicial  process  is  created  for  the  purpose 
of  investigating  the  suggestion. 

Nobles  V.  Georgia,  (1897)  168  U.  S.  406.  deprive  any   person  of   liberty  without  due 

T.^,,^.4^.  ^4  i,i—^  K«  •   «,r^  «#  ^^    «o       process  of  law.     Fant  v.  Buchanan,    (Miss. 

^??^"*f  ®1  ^^  ^^'  *  >^7.  ®*    ^  *!       1895)   17  So.  Rep.  371. 
provided  for  by  a  Mxssissipfn  statute,  do  not  ^ 

(6)  Trial  by  Struck  Jury,  —  Trial  by  a  struck  jury,  when  authorized  by  a 
statute  valid  under  the  constitution  of  the  state,  is  due  process. 

Brown  v.  New  Jersey,  (1899)  175  U.  S.  176. 

(7)  Alien  Jvxor.  —  The  fact  that  one  of  the  jurors  who  tried  the  petition 
was  an  alien  is  not  a  denial  of  due  process  of  law. 

Kohl  r.  Lehlback,  (1895)  160  Li.  S.  302. 

;.  Sufficiency  of  Indictment —  (1)  In  General.  —  No  question  of  re- 
pugnancy to  the  Federal  Constitution  can  be  said  fairly  to  arise  when  the 
inquiry  of  the  state  courts  is  directed  to  the  sufficiency  of  an  indictment  in  the 
ordinary  administration  of  criminal  law,  and  the  statutes  authorizing  the  form 
of  indictment  pursued  are  not  obviously  violative  of  the  fundamental  con- 
stitutional principles. 

Caldwell  v.  Texas,  (1891)   137  U.  S.  698.  the  state  court  to  determine.     Bergemann  v. 

Whether  an  indictment  sufficiently  charges      ^f^'^'LJif  ^^n«o^.^^ififi  if  ^^   fll  ''^'''  '** 
the  crime  of  murder  in  the  first  degree  is  for      ""'  Robertson,   (1896)    156  U.  S.  183. 

(2)  Validating  Court  Proceedings  on  Invalid  Indictments.  —  A  statute 
purporting  to  confirm  and  make  valid  court  proceedings  on  indictments  found 
by  a  grand  jury  not  legally  drawn,  impaneled,  and  sworn,  is  in  contravention 
of  section  1  of  the  Fourteenth  Amendment  of  the  Constitution  as  depriving 
persons  of  liberty  without  due  process. 

State  V.  Doherty,  (1872)  60  Me.  504. 

k.  Peosecution  of  Felonies  by  Information.  —  An  indictment  or  pre- 
sentment by  a  grand  jury,  as  known  to  the  common  law  of  England,  is  not 
essential  to  due  process  of  law  when  applied  to  prosecutions  for  felonies.'  The 
substitution  of  a  presentment  or  indictment  by  a  grand  jury  of  the  proceeding 
by  information  without  examination  and  commitment  by  a  magistrate,  certify- 
ing to  the  palpable  guilt  of  the  defendant,  with  the  right  on  his  part  to  the  aid 
of  counsel  and  to  the  cross-examination  of  witnesses  produced  for  the  prosecu- 
tion, is  due  process  of  law. 

Hurtado  'v.  California,    (1884)    110  U.  S.  and  statutory  provisions  had  been  affirmed 

520.     See  also  MaxweU  v.  Dow,   (1900)    176  by  decisions  of  the  courts  of  the  respective 

U.  S.  602;  Hodgson  v.  Vermont,   (1897)    168  states  in  which   they  were  adopted.     If  an 

U.  S.  272;  Talton  v.  Mayes,   (1896)    163  U.  indictment  or  presentment  of  a  grand  jury 

S.  382;   McNulty  v.  California,    (1893)    149  is  essential  to  •*  due  process  of  law,"  within 

tJ.  S.  648;  Williams  f?.  Hert,  (1901)  110  Fed.  the  meaning  of  that  phrase  as  used  in  the 

Rep.  168;  State  v.  Boswell,   (1885)    104  Ind.  Fourteenth  Amendment,  then  all  of  the  states, 

541;  State  r.  Tucker,   (1890)   36  Oregon  291.  including  those  above  referred  to,  which  had 

theretofore  enacted  laws  providing  for  prose- 

The   Fourteenth   Amendment  to   the   Con-  cutions  by  information,  are  alike  prohibited 

stitution    of    the    United    States    was    not  from  proceeding  in  that  manner  against  per- 

adopted    until    after   several    states    of   the  sons  charged  with  violations  of  state  law; 

Union   had   made   provision   for  prosecuting  and  yet,   in  the  twenty-five  years  since  the 

public  offenses  by   information,   and   practi-  .adoption  of  this  amendment,  it  has  not  been 

cally  dispensing  with  the  grand  jury  system,  adjudged  in  a  single  case  by  any  court  that 

und  after  the  validity  of  such  constitutional  it  has  annulled  or  abrogated   the  laws  pro- 
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▼iding  for  that  mode  of  proceeding.     In  re 
Humason,  (1891)  46  Fed.  Rep.  389. 

The  deaign  of  this  amendment  was  not  to 
confine  the  states  to  a  particular  mode  of  pro- 
cedure in  judicial  proceedings  and  prohibit 
them  from  prosecuting  for  felonies  by  infor- 
mation, instead  of  by  indictment,  if  they 
chose  to  abolish  the  grand  jury  system.  And 
the  words  "  due  process  of  law,"  in  this 
amendment,  do  not  mean  and  have  not  the 
effect  to  limit  the  powers  of  the  state  gov- 
ernments to  prosecutions  for  crimes  by  in- 
dictments, but  these  words  do  mean  law  in  its 
regular  course  of  administration  according  to 
the  prescribed  forms  and  in  accordance  with 
the  general  rules  for  the  protection  of  in- 
dividual rights.  Administration  and  reme- 
dial proceedings  must  change  from  time  to 
time  with  the  advancement  of  legal  science 
and  the  progress  of  society,  and  if  the  people 
of  the  state  find  it  wise  and  expedient  to 
abolish  the  grand  jury  and  prosecute  all 
crimes  by  information,  there  is  nothing  in 
the  Fourteenth  Amendment  to  the  Constitu- 


tion of  the  United  ^States  which  prevents 
them  from  doing  so.  Rowan  t?.  State,  (1872) 
30  Wis.  149. 

The  manner  in  which  a  defendant  may  be 
arraigned  and  accused  by  state  laws  is  a 
matter  entirely  of  state  regulation.  The  Con- 
stitution of  the  United  States  does  not  at- 
tempt in  any  way  to  say  how  the  state  shall 
regulate  its  procedure  in  enforcing  its  own 
laws.  There  is  therefore  no  deprivation  of 
liberty  without  due  process  of  law  by  a  pro- 
ceeding that  is  in  conformity  with  the  state 
law,  no  matter  how  the  state  has  seen  fit  to 
legislate  as  to  procedure.  In  re  Krug,  (1897) 
79  Fed.  Rpp.  311. 

A  Washington  statute,  authorizing  the 
prosecution  of  offenses  by  information,  is  not 
invalid  for  the  reason  that  it  authorizes  the 
prosecuting  attorney  to  institute  a  prosecu- 
tion for  a  criminal  offense  without  any  pre- 
liminary hearing  or  investigation  or  a  finding 
of  probable  cause.  In  re  Humason,  (1891) 
46  Fed.  Rep.  390. 


A  State  Constitution  Which  Deolares  that  Felonies  Kay  Be  Prosecuted  bj  Information  after 
the  commitment  by  a  magistrate  is  self -executing,  and  a  prosecution  for  a  capital 
felony  under  such  a  procedure  does  not  deny  due  process  of  law. 


Davis  17.  Burke,  (1900)  179  U.  S.  403.  See 
also  Bolin  v.  Nebraska,  (1900)  176  U.  S.  89, 
affirming  (1897)    51  Neb.  581. 

By  leave  of  the  court.  —  A  state  constitu- 
tional provision  which  authorizes  prosecution 
by  information  without  preliminary  examina- 
tion having  been  had,  where  the  leave  of  the 
court  is  first  obtained,  is  not  a  deprivation 
of  the  liberty  of  the  citizen  without  due 
process  of  law.  State  v.  Brett,  (1895)  16 
Mont.  366. 

A  provision  in  the  California  constitution 
providing  that  "  offenses  heretofore  required 
to  be  prosecuted  by  indictment  shall  be  prose- 
cuted by  information,  after  examination  and 
commitment  by  a  magistrate,  or  by  indict- 


ment with  or  without  such  examination  and 
commitment,  as  may  be  prescribed  by  law," 
does  not  deprive  any  person  of  life  or  liberty 
without  due  process  of  law.  **  This  proceed- 
ing, as  is  regulated  by  the  constitution  and 
laws  of  this  state,  is  not  oppused  to  any  of 
the  definitions  given  of  the  phrases  *  due 
process  of  law*  and  *  law  of  the  land ' ;  but.  on 
the  contrary,  it  is  a  proceeding  strictly  within 
such  definitions,  as  much  so  in  every  respect 
as  in  a  proceeding  by  indictment.  It  may  be 
questionable  whether  the  proceeding  by  in- 
dictment secures  to  the  accused  any  superior 
rights  and  privileges;  but  certainly  a  prose- 
cution bv  information  takes  from  him  no 
immunity  or  protection  to  which  he  is  en- 
titled under  the  law."  Kalloch  v.  Superior 
Ct,  (1880)   56  Cal.  229. 


I.  Twice  Put  in  Jeopardy.  —  Whether  the  right  not  to  be  put  twice  in 
jeopardy  of  life  or  limb  is  forbidden  in  state  courts  by  tJiis  amendment,  qucere. 


Drejrer  r.  Illinois,  (1902)  187  U.  S.  71, 
wherem  the  court  said:  "  If  the  due  process 
of  law  required  by  the  Fourteenth  Amend- 
ment embraces  the  guaranty  that  no  person 
shall  be  put  twice  in  jeopardy  of  life  or  limb 
—  upon  which  question  we  need  not  now  ex- 
press an  opinion  —  what  was  said  in  U.  S. 
v.  Perez,  (1824)  9  Wheat.  (U.  S.)  579.  is 
applicable  to  this  case  upon  the  present  writ 
of  error  and  is  adverse  to  the  contention  of 
the  accused  that  he  was  put  twice  in  jeop- 
ardy." 

The  principle  of  the  common  law  that  no 
person  shall  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy,  recognized  by 
the  Fifth  Amendment  as  a  restriction  upon 
the  federal  government,  is  also  within  the 
scope  of  this  clause  as  an  inhibition  on  the 
states.     Ex  p.  Ulrich,    (1890)    42  Fed.  Rep. 


587,  reversed  (1890)  43  Fed.  Rep.  661.  on 
the  ground  that  the  District  Court  had  not 
jurisdiction,  by  a  writ  of  habeas  corpus,  to 
declare  the  judgment  of  a  state  court  a  nul- 
lity. See  also  dissenting  opinion  of  Harlan, 
J.,  in  Hurtado  t\  California,  (1884)  110  U.  S. 
547. 

A  discharge  of  the  jury  against  the  ob- 
jection of  defendant  after  the  trial  has  been 
entered  upon,  and  after  several  adjournments 
pending  the  hearing  and  trial  of  another 
case,  is  a  putting  in  jeopardy,  and  the  de- 
fendant cannot  be  tried  before  another  jury 
for  the  same  offense.  Ex  p.  Ulrich,  (1890) 
42  Fed.  Rep.  587,  reversed  (1890)  43  Fed. 
Rep.  601,  on  the  ground  that  the  District 
Court  had  not  jurisdiction,  by  a  writ  of 
habeas  corpus,  to  declare  the  judgment  of  a 
state  court  a  nullity. 
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r/k  Commitment  foe  Failing  to  Testify  Before  County  Attorney.  — 
One  who  is  held  in  custody  and  imprisoned  by  virtue  of  a  commitment  issued 
by  the  county  attorney  committing  him  to  the  county  jail  for  refusing  to  obey 
a  subpoena  issued  by  tJie  attorney,  and  refusing  to  be  sworn  and  give  testimony 
before  him  in  proceedings  under  a  state  statute,  being  an  Act  amendatory  to 
an  Act  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors,  is  deprived 
of  liberty  without  due  process  of  law. 


In  re  Ziebold,  (1885)  23  Fed.  Rep.  791, 
wherein  the  court  said :  "  Tlie  rules  and 
forms  known  to  the  common  law,  in  judicial 
proceedings  not  affecting  the  ultimate  rights 
of  the  party,  are  not  necessarily  guaranteed 
to  a  person  under  the  Constitution,  and  it 
has  long  been  established  that  the  remedial 
process  of  the  law  may  be  altered  at  the  will 
of  the  legislature,  so  it  does  not  impair  a 
vested  right,  or  cut  off  the  remedy  altogether. 


The  words  *  due  process  of  law,'  then,  must 
be  directed  at  something  deeper  than  the 
mere  rules  and  forms  by  which  courts  admin- 
ister the  law.  They  evidently  were  intended 
to  guarantee  and  protect  some  real  and  sub- 
stantial right  to  life,  liberty,  and  property 
as  the  ultimate  result,  and  probably  to  pro- 
hibit any  arbitrary  and  oppressive  proceed- 
ings by  which  the  individual  is  deprived  of 
either." 


71.  Imprisoning  Witness  Who  Fails  to  Give  Recognizance.  —  A  statute 
authorizing  an  examining  magistrate  to  commit  to  prison  a  witness  who  refuses 
to  enter  into  a  recognizance,  with  or  without  sureties,  for  his  appearance,  is 
not  unconstitutional  as  denying  due  process  of  law. 

Matter  of  Petrie,  (1895)  1  Kan.  App.  184. 

0.  Admission  of  Deposition  in  Criminal  Case.  —  The  admission  of  a 
deposition  in  a  state  court  in  the  trial  of  a  criminal  action  does  not  take  away 
a  right  of  such  an  important  and  fundamental  character  as  to  deprive  a  person 
of  liberty  without  due  process  of  law. 

West  V.  Louisiana,  (1904)   194  U.  S.  262. 

p.  Cross-examination  by  State  of  Its  Own  Witness.  —  A  statute  au- 
thorizing the  party  introducing  a  witness  to  contradict  him  by  other  evidence 
and  to  show  that  he  has  made  at  other  times  statements  inconsistent  with  his 
present  testimony,  and  construed  to  give  the  state  the  right  to  cross-examine 
its  own  witness  in  a  criminal  prosecution,  is  not  repugnant  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  as  denying  due  process 
of  law  to  the  accused. 

State  V.  Bloor,  (1898)  20  Mont.  574. 

q.  Refusal  of  Court  to  Refer  to  Presumption  of  Innocence.  —  Re- 
fusal to  refer  to  the  presumption  of  innocence  in  a  charge  to  the  jury,  when 
the  court  charged  that  the  guilt  of  the  accus?ed  must  be  shown  beyond  a  reason- 
able doubt,  and  also  explained  what  is  meant  by  the  term  "  reasonable  doubt," 
which  charge  was  sustained  by  the  state  Supreme  Court,  is  not  a  denial  of 
due  process  of  law. 

Howard  v,  Fleming,  (1903)  191  U.  S.  137. 

r.  Conviction  in  First  Degree  after  Reversed  Conviction  in  Second. 

—  The  provision  in  a   state  constitution  and  in  the  rules  of  the   Supreme 

Court,  of  that  state,  that  a  person  who  h^s  been  tried  and  convicted  of  murder 

in  the  second  degree  on  an  indictment  for  murder  in  the  first  degree,  which 
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convictioii  is  reversed  an  appeal  and  the  cause  remanded  for  a  new  trial,  may 
for  the  second  time  be  put  on  trial  for  murder  in  the  first  d^ree,  violates  no 
provision  of  the  Fourteenth  Amendment. 

State  v.  Goddard,  (1901)  162  Mo.  198. 

s.  Judgment  by  De  Facto  Judge.  —  When  by  a  state  law,  at  the  time  of 
the  trial  and  sentence  of  an  accused  person,  the  court  in  which  he  was  tried  and 
sentenced  was  a  court  de  jure,  and  the  judge  who  tried  and  sentenced  him  was 
at  least  judge  de  facto,  and  the  sentence  itself  was  valid,  such  sentence  is  not  a 
deprivation  of  liberty  without  due  process  of  law. 

In  re  Manning,  (1891)   139  U.  S.  506.  held  by  at  least  a  de  facto  judge,  is  not  re- 
One  who  has  been  convicted  of  the  offense  f.^''^"  ^v,''^  ^'a  ,"^'^^  ''''  adjudged  to  lose  hU 
V        J         •    J.  ^'      •               J.V-       ••  life  without  due  process  of  law.     In  re  An 
charged  against  him  ,n  a  court  having  juris-  ^       ^^^^      p  /  ^       ^^ 

diction  of  the  subject-matter  and  the  person,  '  ^*°""'  ^  ^'=^'  "^r-  «'"•• 

t  Mode  of  Carrying  Out  Death  Sentence —  (1)  In  Oeneral.  —  The 
question  whether  a  person  shall  be  executed  under  an  Act  of  the  state  legis- 
lature by  the  warden  of  the  penitentiary  or  under  the  law  as  it  stood  at  the  time 
of  his  trial  and  conviction,  by  the  sheriff,  involves  no  question  of  due  process 
of  law. 

Davis  V.  Burke,  (1900)  179  U.  S.  404. 

(2)  .4^  Time  to  Be  Fixed  by  Governor.  —  A  statute  providing  that  a  death 
sentence  shall  be  carried  out  at  a  time  to  be  fixed  by  the  governor  of  the  state 
does  not  deprive  one  convicted  of  a  capital  felony  of  life  without  due  process 
of  law.  The  order  designating  the  stay  of  execution  is,  strictly  speaking,  not 
part  of  the  judgment  unless  made  so  by  statute,  and  the  power  conferred  upon 
the  governor  to  fix  the  day  of  infliction  is  no  more  arbitrary  in  its  nature  than 
the  same  power  would  be  if  conferred  upon  the  court. 

Holden  v.  Minnesota,  (1890)  137  U.  S.  495. 

(3)  By  Electricity.  —  The  infliction  of  the  death  penalty  by  the  application 
of  electricity,  provided  for  by  a  state  statute,  is  not  such  a  cruel  and  unusual 
punishment  as  to  deprive  a  citizen  of  life  without  due  process  of  law. 

In  re  Kemmler,  (1890)    136  U.  S.  449. 

(4)  Setting  Another  Date  After  Day  of  Execution  Passed.  —  Upon  con- 
viction of  a  capital  felony,  when  the  time  appointed  for  execution  has  passed, 
pending  an  appeal  to  the  Supreme  Court  of  the  state,  the  subsequent  appoint- 
ment of  another  day  by  tlie  state  court  and  the  issue  of  a  death  warrant  in 
accordance  with  state  statute  involves  no  violation  of  the  Constitution. 

Craemer  v.  Washington,  (1897)  168  U.  S.  130. 

u.  Staying  Execution  of  Sentence.  —  The  Federal  Constitution  neither 
grants  nor  forbids  to  the  governor  of  a  state  the  right  to  stay  the  execution  of 
a  sentence. 

Storti  V.  Massachusetts,  (1901)  183  U.  S.  142. 
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v.  Method  of  Resentence  on  Affirmance  of  Judgmew^t.  —  Due  process 
of  law  does  not  require  that  the  accused  shall,  upon  the  affirmance  of  a  judg- 
ment, be  sentenced  anew  by  the  trial  court  or  be  present  when  the  day  is  fixed 
by  the  appellate  court  for  carrying  the  original  sentence  into  execution.  The 
judgment  prescribing  the  punishment  is  not  vacated  by  the  writ  of  error; 
only  its  execution  is  stayed  pending  proceedings  in  the  appellate  court- 
Schwab  V.  Berggren,  (1892)  143  U.  S.  451. 

w.  Resentence  After  Serving  Pabt  of  Illegal  Sentence.  —  One  who 
haa  been  sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the 
person  and  the  right  to  sentence  to  the  place  designated,  and  who  has  served 
a  substantial  portion  of  the  time  for  which  he  was  sentenced,  may  be  resentenced 
if  it  turns  out  on  writ  of  error  brought  by  him  that  the  original  sentence  was 
unlawful,  and  in  so  doing  the  defendant  has  not  been  deprived  of  his  liberty 
without  due  process  of  law. 

Com.  V.  Murphy,  (1809)  174  Mass.  370.  See  also  Murphy  r.  Massachusetts,  (1900)  177 
U.  S.  155. 

X,  Imprisonment  undee  Void  Ordinance.  —  A  person  imprisoned  upon 
a  warrant  issued  under  a  void  law  is  deprived  of  his  liberty  without  due  process 
of  law,  and  if  such  a  warrant  is  issued  by  a  person  deriving  his  authority  from 
the  state,  such  deprivation  is,  in  contemplation  of  the  Constitution,  the  act  of 
the  state.  * 

In  re  Lee  Tong,  (1883)  18  Fed.  Rep.  255. 

y.  Right  of  Appeal.  —  The  right  of  appeal  is  not  essential  to  due  process 
of  law. 

Reetz  V.  Michigan,  (1903)  188  U.  S.  508.  stated  times  regulated  by  law,  and  all  par- 
ties in  interest  had  the  right  to  appear  before 

In  making  assessments  for  taxation.  —  It  the  board  and  to  be  heard,  is  sufficient  to  meet 

is  not  essential  to  due  process  of  law  in  mak-  the  constitutional  recjuirement  that  one  shall 

ing  assessments  for  taxation  that  a  right  of  not  be  deprived  of  his  property  without  due 

appeal    to    the    courts   should   be    provided.  process  of  law.    McLeod  v.  Receveur,  (C.  C. 

lliat  a  state  board  of  equalization  meets  at  A.  1896)  71  Fed.  Rep.  458. 

An  Appeal  from  a  Judgment  of  Conviotion  is  not  a  matter  of  ahsolute  right,  inde- 
pendently of  constitutional  or  statutory  provisions  allowing  such  an  appeal. 
The  review  by  an  appellate  court  of  the  final  judgment  in  a  criminal  case, 
however  grave  the  offense  of  which  the  accused  is  convicted,  was  not  at  common 
law  and  is  not  now  a  necessary  element  of  due  process  of  law. 

McKane  v.  Durston,  (1894)  163  U.  S.  687.       amendnient    to    the     Missouri    constitution 

A  state  statute  which  does  not  provide  that       d?viding^the  Supreme  Court  into  two  divi- 

an  appeal  from  an  order  directing  its  execu-       sions  and  giving  division  number  two  exclu- 

tion  shall  of  itself  operate  to  sta>   its  execu-       ^'""VT^^!^  T   n  ^^'l";"!^^  """"l^V^  tT^./!! 
tion  of  the  judgment,  is  not  in  violation  of       2,^"^'^^  ^'!|^  ^^^  Constitution  of  the  United 

the  Constitution  of  the  United  States.    In  re  ^^""^^  "'    r"\*"^  ^"^^  P'*''''^^'  ""^  w  ^""V^^ 

Durrant,   (1898)  84  Fed.  Rep.  319.  ^^  its  application  to  cases  wmch  had  been 

*^  appealed    prior    to    its    adoption.      State    v. 

Constitutional  amendment  fixing  jurisdic-  Jackson,  (1891)   105  Mo.  196. 
tion    of    cases    previously    appealed.  —  An 

z.  Keasrangino  Jurisdiction  of  Appellate  Court.  —  An  amendment 

to  a  state  statute  increased  the  number  of  the  Supreme  Court  judges  from  five 

to  seven,  and  provided  that  the  court  should  be  divided  into  two  divisions,  to  be 
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known  respectively  as  division  number  one  and  division  number  two,  of  which 
divisions  the  one  known  as  number  two,  consisting  of  only  three  judges  and  not 
seven,  was  to  have  exclusive  jurisdiction  of  all  appeals  in  criminal  cases.  It  was 
held  that  this  amendment  did  not  deprive  one,  charged  with  having  committed 
an  offense  before  its  adoption,  of  life  without  due  process  of  law. 

State  t?.  Jackson,  (1891)   105  Mo.  198. 

al.  Authority  of  Appellate  Court  to  Modify  Verdict.  —  A  statute 
provides  that  "  the  Supreme  Court  may  affirm,  reverse,  or  modify  any  judg- 
ment or  order  appealed  from,  and  may  direct  the  proper  judgment  or  order  to 
be  entered,  or  direct  a  new  trial  or  further  proceedings  to  be  had."  The 
petitioner  had  been  tried  on  an  indictment  charging  the  crime  of  murder  in 
the  first  degree,  a  verdict  had  been  brought  in  finding  him  guilty  as  charged  ■ 
in  the  indictment,  and  he  was  sentenced  to  death.  Upon  a  review  of  the  case 
the  Supreme  Court  of  the  state  considered  the  evidence  insufficient  to  warrant 
a  conviction  of  the  crime  of  murder  in  the  first  degree,  and  on  that  ground 
reversed  the  judgment  of  the  Superior  Court;  but  instead  of  setting  the  verdict 
aside,  or  ordering  the  Superior  Court,  to  do  so,  the  Supreme  Court  ordered  that 
said  verdict  stand,  and  remanded  the  case  to  the  Superior  Court,  with  instruc- 
tions to  enter  a  new  judgment  against  the  petitioner,  adjudging  him  to  be  guilty 
of  murder  in  the  second  degree  and  to  proceed  thereon  in  accordance  with  law. 
In  obedience  to  such  instinictions,  the  Superior  Court  adjudged  the  petitioner 
to  be  guilty  of  murder  in  the  second  degree,  and  sentenced  him  therefor  to  be 
punished  by  imprisonment  at  hard  labor  in  the  state  penitentiary  for  a  period 
of  twenty  years.  It  was  held  that  the  second  judgment  was  void,  and  the 
imprisonment  thereunder  was  without  due  process  of  law. 

In  re  Friedrich,   (1892)   61  Fed.  Rep.  747,       remedy,  and  on  this  ground  affirmed,  (1893) 
refusing  the  writ  of  habeas  corpus  on  the       149  U.  S.  70. 
ground  that  a  writ  of  error  was  the  proper 

hi.  Dismissal  of  Writ  of  Error  on  Failure  of  Escaped  Convict  to 
Surrender,  —  When  a  party  had  been  convicted  of  a  criminal  offense,  and, 
pending  a  hearing  of  a  writ  of  error  from  the  Supreme  Court  of  a  state,  escaped 
from  jail,  he  was  not  denied  due  process  of  law  by  an  order  of  the  Supreme 
Court  that  the  writ  of  error  be  dismissed  unless  he  should  within  sixty  days 
surrender  himself  to  custody,  or  should  be  captured  within  that  time  so  as  to 
be  subject  to  the  jurisdiction  of  the  court. 

Allen  V,  Georgia,  (1897)   166  U.  S.  138. 

6.  Notice  and  Opportunity  to  Be  Heard —  a,  Tn  General.  —  This  clause  does 
not  necessitate  that  the  proceedings  in  a  state  court  should  be  by  a  particular 
mode,  but  only  that  there  shall  be  a  regular  course  of  proceedings,  in  which 
notice  is  given  of  the  claim  asserted,  and  an  opportunity  afforded  to  defend 
against  it  If  the  essential  elements  of  full  notice  and  an  opportunity  to 
defend  were  present,  the  United  States  Supreme  Court  will  accept  the  inter- 
pretation given  by  the  state  court  as'to  the  regularity  under  a  state  statute  of 

the  practice  pursued  in  a  particular  case. 
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Simon  v.  Craft,  (1901)  182  U.  S.  436.  See 
alBO  Hooker  v.  Los  Angeles,  (1»03)  188  U.  S. 
318;  Iowa  Cent.  R.  Co.  v,  Iowa,  (1896)  160 
U.  8.  393;  Indianapolis  r.  Holt,  (1900)  155 
Ind.  222;  Rouse  v.  Donovan,  (1895)  104 
Mich.  234;  SUte  v,  Billings,  (1893)  55  Minn. 
467;  Chicago,  etc.,  R.  Co.  v.  State,  (1896) 
47  Neb.  549;  Stuart  v.  Palmer,  (1878)  74 
N.  Y.  1S3;  Phillips  V.  Postal  Tel.  Cable  Co., 
(1902)    130  N.  Car.  513. 

See  infra.  Taxation  —  Notice  and  Oppor- 
tunity to  Be  Heard,  p.  523. 

The  essential  elements  of  due  process  of 
law  are  notice  and  opportunity  to  defend. 
In  determining  whether  such  rights  have  been 
denied,  the  courts  are  governed  by  the  sub- 
stance of  things  and  not  by  mere  form. 
Simon  r.  Craft,   (1{)01)    182  U.  S.  436. 

Due  process  of  law  is  a  regular  course  of 
judicial  proceedingr*,  of  which  parties  to  be 
affected  are  entitled  to  notice,  and  in  which 
they  may  be  heard.  An  Act  of  the  legisla- 
ture is  not  such  due  process,  and  in  the  tak- 
ing of  property  by  such  an  Act  the  state 
would  be  depriving  the  person  entitled  to 
the  property,  of  the  property,  contrary  to  the 
Fourteenth  Amendment.  Ball  v.  Rutland  R. 
Co.,  (1899)   93  Fed.  Rep.  517. 

Where  a  party  has  appeared  and  been 
heard  in  a  proceeding  there  is  no  color  for 
his  contention  that  he  has  been  deprived  of 
his  property  without  due  process  of  law. 
Lynde  v.  Lynde,   (1901)    181  U.  S.  186. 

Opportunity  to  make  particular  defense. 
—  One  who  has  voluntarily  appeared  in  a 
case  and  actively  conducted  the  defense  can- 
not be  held  to  have  been  denied  by  the  courts 
of  the  state  of  the  right  to  make  a  defense 
which  was  never  presented.  Louisville,  etc., 
R.  Co.  V.  Schmidt,  (1900)  177  U.  S.  238, 
wherein  the  court  said :  "  This  court  cannot 
be  called  upon  to  conjecture  that  defenses 
existed  which  were  not  made,  and  to  decide 
that  proceedings  in  a  state  court  have  denied 
due    process    of   law   because   defenses    were 


denied,  when  they  were  not  presented.  And 
especially  must  that  be  so  where  the  court 
of  last  resort  of  the  state,  on  review  of  all 
the  proceedings,  has  held  that  full  opportu- 
nity to  make  every  defense  was  afforded." 
Affirming  Schmidt  v.  Louisville,  etc.,  R.  Co., 
(1896)   99  Ky.  143. 

Imprisonment  in  city  workhouse  withovt 
hearing.  —  A  city  charter  which  makes  the 
term  of  the  imprisonment  of  a  person,  com- 
mitted for  intoxication  to  the  city  workhouse, 
depend,  primarily,  upon  the  decision  of  the 
superintendent  of  the  city  workhouse,  made 
upon  an  "  examination  and  inspection  "  of  the 
person  committed,  as  to  whether  she  is  identi- 
cal with  a  former  prisoner,  and,  finally,  upon 
the  decision  of  the  same  question  by  the  city 
commissioner  of  correction,  made  from  the 
records  upon  a  written  descriptive  statement 
of  the  prisoner  transmitted  by  the  superin- 
tendent of  the  city  workhouse,  and  which 
permits  this  determination  to  be  made  with- 
out notice  ,to  the  prisoner  or  opportunity  af- 
forded her  to  be  heard,  violates  the  due  proc- 
ess of  law  clause  of  the  Federal  Constitution. 
Matter  of  Kenny,  (Supm.  Ct.  Spec.  T.  1898) 
23  Misc.  (N.  Y.)  9,  affirmed  (1898)  30  N.  Y. 
App.  Div.  624. 

The  Forcible  Entry  and  Detainer  Act  of 
Washington,  by  which  it  is  provided  that  a 
tenant  of  real  property  for  a  term  less  than 
life  is  giiilty  of  unlawful  detainer  when  he 
holds  over  or  continues  in  possession,  in  per- 
son or  by  subtenant,  of  the  property  or  any 
part  thereof,  after  the  expiration  of  the  term 
for  which  it  is  let  to  him;  that  in  all  cases 
where  real  property  is  leased  for  a  specified 
term  or  period,  by  express  or  implied  con- 
tract, whether  written  or  by  parol,  the  ten- 
ancy shall  be  terminated  without  notice  at 
the  expiration  of  such  specified  term  or  pe- 
riod, aoes  not  deny  "  due  process  of  law " 
within  the  prohibition  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 
Morris  v.  Healy  Lumber  Co.,  (1903)  33 
Wash.  451. 


• 

b.  Eeasoxable  Xotice.  —  A  state  statute  providing  for  the  service  of 
process  by  giving  five  days'  notice,  exclusive  of  the  day  of  service  and  of  the 
return  dav,  is  not  a  reasonable  notice  in  the  case  of  a  nonresident  of  the  state. 
In  this  case  it  would  have  taken  the  party,  traveling  continuously,  four  days 
to  reach  the  place  where  the  court  was  held. 


Roller  V.  Holly,   (1900)    170  U.  S.  407,  re- 
versing (1896)  13  Tex.  Civ.  App.  030. 

A  notice  of  ten  days  from  the  last  of 
three  successive  daily  publications,  of  a  re- 
assessment for  taxation  for  public  improve- 
ments, was  held  to  be  sufficirnt.  Bellinfrham 
Bay,  etc.,  R.  Co.  v.  New  Whatcom.  (1899) 
172  U.  S.  318,  wherein  the  court  said:  "It 
may  be  that  the  authority  of  the  leirislature 
to  prescribe  the  length  of  notice  is  not  abso- 


lute and  beyond  review,  but  it  is  certain 
that  only  in  a  clear  case  will  a  notice  au- 
thorized by  the  legislature  be  set  aside  as 
wholly  ineflfectual  on  account  of  the  shortness 
of  the  time." 

Notice   of  four   weeks  by  publication   to 

enforce  the  collection  of  taxes  on  lands  owned 
by  nonresidents  was  held  to  be  sufficient. 
Johnson  v.  Hunter,  (1904)  127  Fed.  Rep. 
222. 


c.  Notice  in  Proceedings  in  Rem.  —  Proceedino^  under  a  state  statute, 
providing  that  the  state  officers  shall  seize  and  take  into  custody  a  vessel  found 
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dredging  for  oysters,  without  a  lioense,  and  if,  upon  trial  and  conviction,  the 
offenders  do  not  pay  the  fine  imposed  upon  them  within  twenty  days,  then  the 
justice  shall  direct  the  vessel  to  be  sold  after  twenty  days'  notice,  are  not  invalid 
as  depriving  of  property  without  due  process  of  law.  ^'  It  is  true  tliat  there 
was  no  notice,  by  service  or  publication  of  notice,  to  the  owner  or  holders  of 
maritime  or  other  liens,  that  the  vessel  was  being  proceeded  against;  but  a 
proceeding  in  rem  forms  an  exception  to  the  general  rule  of  notice,  particularly 
when  based  upon  actual  manucaption  of  the  thing  which  is  the  instrument  of 
the  wrong,  and  in  such  cases  the  seizure  has  been  held  to  be  constructive  notice 
to  every  one  having  any  interest  in  the  thing  seized." 


The  Ann,  (1881)  8  Fed.  Rep.  926. 

Seizure  of  vessel  violating  oyster  law. — 
A  Vew  Jersey  statute  provides  that  after 
seizure  of  a  vessel  for  the  alleged  violation 
of  the  state  oyster  law,  informiition  shall 
immediately  be  given  to  two  justices  of  the 
peace  of  the  county  where  such  seizure  shall 
have  been  made,  who  shall  meet  at  such  time 
and  place  as  they  shall  appoint,  and  hear 
and  determine  the  matter.  This  constitutes 
due  process  of  law.  llaney  r.  Compton, 
(1873)  36  N.  J.  L.  523,  in  which  case  the 
court  said:  "Provision  is  made  for  hearing 
the  parties,  and  judgment  is  to  be  given  only 
after  such  hearing.    There  is  to  be  a  regular 


trial  after  due  appointment  of  time  and  place 
for  the  same.  Any  arbitrary,  unjust,  illegal, 
or  oppressive  proceeding  of  the  justices,  if 
any  such  should  happen,  may  be  corrected 
by  the  Supreme  Court  by  virtue  of  that  gen- 
eral superintendingf  power  which  It  has  over 
all  inferior  jurisdictions.  It  appears  to  me 
that  it  would  be  going  too  far  to  hold  that 
such  proceeding  is  void  because  no  express 
provision  is  made  for  notice  to  the  defendant 
of  the  seizure.  The  seizure  of  the  vessel  while 
in  the  hands  of  the  owner  or  his  employees 
is  practically  as  effective  notice  that  the  pro- 
ceeding has  been  initiated  as  could,  under 
the  circumstances,  be  given." 


d.  Creating  Board  of  Railroad  Commissioners.  —  An  article  of  a  state 
constitution  creating  a  board  of  railroad  commissioners  is  not  invalid  as  not 
requiring  notice  to  the  railroads. 


Southern'  Pac.  Co.  v.  Railroad  Com'rs, 
(1896)  78  Fed.  Rep.  258,  quoting^  in  support 
of  the  decision,  from  the  concurring  opinion 
of  Miller.  J.,  in  Chicago,  etc.,  R.  Co.  r.  Minne- 
sota, (1890)  134  U.  S.  460:  "  I  do  not  agree 
that  it  was  necessarv  to  the  validitv  of  the 
action  of  the  commission  that  previous  notice 
should  have  been  given  to  all  common  carriers 
interested  in  the  rates  to  be  established,  nor 
to  any  particular  one  of  them,  any  more  than 
it  would  have  been  necessarv,  which  I  think 
it  is  not,  for  the  legislature  to  have  given 
such  notice  if  it  had  established  such  rates 
by  legislative  ennctment.  But  when  the  ques- 
tion becomes  a  judicial  one,  and  the  validity 
and  justice  of  these  rates  are  to  be  estab- 
lished or  rejected  by  the  judenu'iit  of  a  court, 
it  is  necessary  thnt  the  railroad  corporations 
interested  in  the  fare  to  be  considered  should 
have  notice  and  liave  a  right  to  be  heard  on 
the  question  relating  to  such  fare,  which  I 
have  pointed  out  as  jiidifiil  qnp«ition«." 

Proceedings  before  the  riilrrnd  com  mi  «^«ii  on- 
ers, aflc^r  a  notice  was  sorvod  unon  the  rjon- 
ernl  freiirht  nr/ont  of  onch  of  the  rnilronds  in 
the  state,  giving  time  and  place  of  nifetincr, 
at  which  time  and  place  the  represontitives 
of   the   railroads   appeared    and    wore   heard. 


but  no  proposed  change  in  existing  classifica- 
tion or  rates  was  indicated  by  the  commis- 
sion, and  no  issue  was  submitted  which  could 
be  either  agreed  to  or  made  the  subject  of 
proof  or  suggestion  by  argument,  and  the 
commissioners  from  time  to  time  altered  and 
fixed  the  rates,  do  not  constitute  "due  pro- 
cess of  law."  Mercantile  Trust  Co.  t\  Texas, 
etc.,  11.  Co.,  (1892)  51  Fed.  Rep.  541. 

Fixing  railroad  rates.  —  A  state  statute 
provides  that  whtre  rates  for  switching  are 
fixed  bv  the  rnilroul  commis«?ion,  if  the  com- 
pn ny  do  not  obey  it  within  ten  days,  proceed- 
ings by  mandamus  can  be  instituted  by  the 
comniis^^ioners  to  compel  the  railroad  com- 
pany to  comply  with  the  provisions  of  the  Act 
in  regard  to  posting  in  their  several  depots 
the  prices  and  rates  fixed  by  the  commission; 
and,  if  such  proceeding  is  not  instituted  by 
the  commis«;i oners  within  ten  days,  the  cor- 
poration feolin'j  it«olf  aggrieved  thereby  may 
take  an  appeal  to  the  District  Court  of  the 
stito:  and  wlu^n  tlio  appeal  is  taken,  and  pro- 
ceedings are  broiiirht  in  the  district,  it  may 
be  proceeded  with  as  a  civil  action.  This 
gives  due  process  of  law.  Chicago,  etc.,  R- 
Co.  r.  Becker.   (1887)   32  Fed.  Rep.  854. 


Making  Rates  Fixed  by  Commission  Conclusive. —  A  stnte  statute  which,  as  construed 

by  the  state  Supremo  Court,  provide?  thnt  tlin  ra'f('>:  roeommended  and  published 

by  the  state  railroad  commission  arc  not  simply  ndvisory,  nor  merely  prima 
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jade  equal  and  reasonable,  but  final  and  conclusive  as  to  what  are  equal  and 
reasonable  charges,  and  which  neither  contemplates  nor  allows  any  issue  to  be 
made  or  inquiry  to  be  had  as  to  their  equality  or  reasonableness  in  fact,  deprives 
the  railroad  company  of  its  right  to  a  judicial  investigation  by  due  process  of 
law  on  the  truth  of  a  matter  in  controversy. 


Chicago,  etc.,  R.  Co.  v,  Minnesota,   (1S90) 
134  U.  S.  467. 

To  the  objection  that  the  Texas  statute 
of  1891,  establishing  a  railroad  commission, 
declared  the  rates  and  regulations  made  by 
the  commission  conclusive  in  all  actions  be- 
tween private  individuals  and  the  companies, 
the  court  said :  "  It  is  familiar  law  that 
one  section  or  part  of  an  Act  may  be  in- 
valid without  aifecting  the  validity  of  the 
remaining  portion  of  the  statute.  Any  inde- 
pendent provision  may  be  thus  dropped  out 
if  that  which  is  left  is  fully  operative  as  a 


law,  unless  it  is  evident  from  a  consideration 
of  all  the  sections  that  the  legislature  would 
not  have  enacted  that  which  is  within,  inde- 
pendently of  that  beyond  its  power."  Reagan 
17.  Farmers'  L.  &  T.  Co.,  ( 1894)  154  U.  S.  390. 
See  also  Southern  Pac.  Co.  t?.  Railroad  Comers, 
(1896)  78  Fed.  Rep.  258,  as  to  the  validity 
of  the  clause  of  the  California  constitution 
in  the  article  relating  to  the  appointment 
and  duties  of  railroad  commissioners,  provid- 
ing that  "  in  all  controversies,  civil  or  crimi- 
nal, the  rates  of  fares  and  freights  established 
by  said  commission  shall  be  deemed  conclu- 
sively just  and  reasonable." 


e,  Notice  to  Railroad  of  Proceeding  to  Establish  Highway  Crossing. 
—  The  fact  that  an  interstate  railroad  company  had  no  actual  notice  of  a 
highway  proceeding,  and  did  not  appear  thereto,  and  was  awarded  no  damages^ 
does  not  entitle  it  to  be  awarded  damages  in  a  mandamus  proceeding  to  require 
it  to  construct  a  highway  crossing;  and  the  denial  of  such  claim  is  not  a  taking 
of  property  without  due  process  of  law  and  without  just  compensation,  in 
violation  of  the  Fourteenth  Amendment  of  the  Federal  Constitution. 

Baltimore,  etc.,  R.  Co.  v.  State,  (1902)  159  Ind.  610. 

/.  Right  of  Property  Owners  as  to  Laying  Tracks  in  Streets.  —  A 
resolution  adopted  in  secret  conclave,  in  "  committee  of  the  whole,"  by  a  munic- 
ipal council,  granting  to  an  electric  company  the  privilege  of  laying  a  track  on 
a  residential  street  without  giving  the  property  owners  and  residents  an  oppor- 
tunity to  be  heard,  as  had  been  requested,  was  held  to  be  a  deprivation  of  prop- 
erty rights  without  due  process  of  law. 

Hoist  t;.  Savannah  Electric  Co.,  (1904)  131  Fed.  Rep.  931. 


g.  Of  Fixing  Water  Rates.  —  Formal  notice  is  not  necessary  as  to  the 

precise  day  upon  which  water  rates  will  be  fixed  by  municipal  ordinance. 

When  a  state  constitution  provides  that  ordinances  or  resolutions  fixing  rates 

would  be  passed  annually  in  the  month  of  February  in  each  year,  and  would 

take  effect  on  the  first  day  of  Tuly  thereafter,  and  it  is  made  by  statute  the 

duty  of  the  city  at  least  thirty  days  prior  to  the  15th  day  of  January  in  each 

year  to  obtain  from  the  water  company  a   detailed  statement,   showing  the 

names  of  water-rate  payers,  the  amount  paid  by  each  during  the  preceding 

year,  and  "  all  revenue  derived  from  all  sources,"  and  the  "  expenditures  made 

for  supplying  water  during  said  time,"  and   it  was  the  right  and  duty  of 

appellant  in  January  of  each  year  to  make  a  detailed  statement,  under  oath, 

showing  every  fact  necessary  to  a  proper  conclusion  as  to  the  rates  that  should 
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be  allowed  by  ordinance,  it  cannot  be  said  that  the  water  company  is  denied  an 
opportunity  to  be  heard  upon  the  question  of  rates. 

San  Diego  Land,  etc.,  Co.  v.  National  City,  (1899)  174  U.  S.  752,  affirming  (1896)  74 
Fed.  Rep.  79.    See  also  San  Diego  Land,  etc.,  Co.  v.  Jasper,   (1898)   89  Fed.  Rep.  281. 

h.  Parties  Interested  in  Community  Property.  —  A  statute  providing 
that  "  all  actions  founded  upon  contracts  may  be  maintained  by  and  against 
executors  and  administrators  in  all  cases  in  which  the  same  might  have  been 
maintained  by  and  against  their  respective  intestates,"  under  which  it  was 
held  by  the  state  Supreme  Court  that  the  heirs  of  a  deceased  mortgagor  wei-e 
not  necessary  parties  to  an  action  against  the  administrator,  does  not  deprive 
a  surviving  wife  of  her  right  in  community  property  without  due  process  of  law. 
What  is  community  property,  how  derived,  how  it  shall  descend,  and  what 
subject  to,  are  matters  of  state  policy  and  regulation.  The  California  law 
invests  a  husband  with  the  power  to  encumber  the  commimity  property  of 
himself  and  wife.  If  it  could  give  this  power,  it  was  certainly  competent  to 
provide  that  the  power  should  continue  after  his  death,  and  provide  how  it  could 
be  made  effectual  to  the  holder. 

Hearfield  v.  Bridge,  (1896)  67  Fed.  Rep.  333,  affirmed  (C.  C.  A.  1896)  75  Fed.  Rep.  47. 

i,  Beforb  Final  Judgment.  —  Due  process  of  law  is  afforded  litigants 
if  they  have  an  opportunity  to  be  heard  at  any  time  before  final  judgment  is 
entered. 

Wilson  V,  Standefer,  (1902)  184  U.  S.  415. 

;,  Notice  by  Statute.  —  When  a  statute  fixes  the  time  and  place  of  meet- 
ing of  any  board  or  tribunal,  no  special  notice  to  parties  interested  is  required. 
The  statute  is  itself  sufficient  notice. 

Reetz  V,  Michigan,  (1903)   188  U.  S.  509. 

k.  Trial  According  to  Applicable  Mode  of  Procedure.  —  It  is  not 
possible  to  hold  that  a  party  has,  withoift  due  process  of  law,  been  deprived  of 
his  property  when,  as  regards  the  issue  affecting  it,  he  has  by  the  laws  of  the 
state  a  fair  trial  in  a  court  of  justice  according  to  the  modes  of  proceeding 
applicable  to  such  a  case. 

Davidson  r.  New  Orleans,  (1877)  96  U.  S.  105.  See  also  Kentucky  R.  Tax  Cases,  (1885) 
115  U.  S.  330;  Fallbrook  Irrigation  Dist.  r.  Bradley,  (1896)  164  U.  S.  157. 

I.  Summary  Judgment  Against  Prosecutor  for  Costs.  —  A  state  stat- 
ute which  provides  that  "  whenever  it  shall  appear  to  the  court  or  jury  trying 
the  case,  that  the  prosecution  has  Iwen  instituted  without  probable  cause  and 
from  malicious  motives,  the  name  of  the  prosecutor  shall  be  ascertained  and 
stated  in  the  finding;  and  such  prosecutor  shall  be  adjudged  to  pay  the  costs, 
and  may  be  committed  to  the  county  jail  until  the  same  are  paid,  or  secured  to 
be  paid,"  was  held  not  to  be  a  deprivation  of  liberty  without  due  process  of 
law  in  a  particular  case  when  the  record  contained  nothing  having  any  tendency 

to  show  that  at  the  trial  he  was  denied  the  opportunity  of  oifering  argument  or 
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evidence  in  support  of  his  good  faith  and  probable  cause,  or  requested  of  the 
court  any  ruling  or  instruction  upon  that  subject  * 

Lowe  17.  Kansas,  (1896)  163  U.  S.  87. 

m.  Ex  Pabtb  Decision  of  Ovebseers.  —  The  ex  parte  determination  of 
two  overseers  of  the  poor  is  not  due  process  of  law  upon  the  question  of  the 
commitment  of  an  alleged  pauper  to  the  workhouse, 

Portland  v.  Bangor,  (1876)  65  Me.  120. 

n.  Summary  Proceeding  for  Violation  of  Election  Law.  —  A  state 
statute  which  confers  upon  the  judges  of  election  the  authority  where  a  person 
is,  in  their  judgment,  violating  the  provisions  of  the  election  law,  after  he  has 
been  ordered  to  cease  such  action  and  he  refuses  to  desist,  to  order  his  arrest 
and  to  commit  him  for  a  time  not  exceeding  twenty-four  hours,  does  not  deprive 
such  person  of  liberty  without  due  process  of  law. 

Cox  r.  Gilmer,  (1898)  88  Fed.  Rep.  343. 

0.  Summary  Proceeding  Against  Assignee  for  Creditors.  —  A  sum- 
mary proceeding  against  an  aseignee  for  the  benefit  of  creditors,  by  the  order 
of  a  referee  in  bankruptcy,  to  show  cause  why  the  assignee  should  not  pay  over 
certain  items  in  his  statement  of  account,  is  not  due  process  of  law.  If  an 
assignee  is  a  proper  party  to  the  preliminary  proceedings,  it  can  only  be  for  the 
purpose  of  contesting  one  of  the  facts  which  would  give  his  adversary  grounds 
for  hostile  proceedings,  namely,  the  bankruptcy  of  the  party  proceeded  against, 
and  the  consequent  investment  of  the  bankrupt's  title  in  the  trustee.  By  making 
the  assignment,  a  party  to  the  original  petition  is  not  precluded  from  his  right 
to  object  to  having  the  question  of  his  obligation  to  pay  the  money  specified 
in  the  order  to  show  cause  determined  in  that  summary  way. 

Sinsheimer  v.  Simonson,  (C  C.  A.  1901)   107  Fed.  Rep.  904. 

p.  Judgment  Against  Surety.  —  A  judgment  rendered  against  a  surety 
on  a  forthcoming  bond  in  an  attachment  proceeding,  without  a  hearing,  does 
not  deprive  him  of  property  without  due  process  of  law,  as  such  a  bond  was  given 
in  view  of  the  existing  statute,  and  the  surety  virtually  consented  that  judgment 
might  go  against  him  on  the  bond  if  the  plaintiff  should  be  entitled  to  judgment 
against  his  principal. 

Johnson  v.  Chicago,  etc..  Elevator  Co.,  (1886)  119  U.  S.  400. 

q.  Settlement  Without  Notice  by  Special  Administrator.  —  A  stat- 
ute which  authorizes  a  special  administrator  having  charge  of  the  estate  of  a 
testator,  pending  a  contest  as  to  the  validity  of  his  will,  to  have  a  final  settle- 
ment of  his  accounts,  without  giving  notice  to  the  distributees,  and  which 
settlement,  in  the  absence  of  fraud,  is  deemed  conclusive  as  against  such  dis- 
tril)utees,  does  not  deprive  such  distributees  of  property  without  due  process 
of  law.  When  a  special  administrator  ceases  to  act  as  such,  that  is,  when  his 
functions  cease  by  operation  of  law,  he  must  account  for  tlie  property  and 

estate  in  his  hands  to  the  executor  or  administrator  with  the  will  annexed,  who, 
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in  rtctiving  what  had  been  temporarily  in  charge  of  the  former,  actt  for  ail 
interested  in  the  distribution  of  the  estate. 

Robards  t?.  Lamb,  (1888)   127  U.  S.  61. 

r.  Service  of  Process  —  (1)  Effect  of  Challenging  Validity  of  Service.  — 
A  statute  which,  as  construed  by  the  Supreme  Court  of  the  state,  provides  that 
a  defendant  who  appears  only  to  obtain  the  judgment  of  the  court  upon  the 
sufficiency  of  the  service  of  process  upon  him  is  thereafter  subject  to  the  juris- 
diction of  the  court,  although  the  process  against  him  is  adjudged  to  have  been 
insufficient  to  bring  him  into  court  for  any  purpose,  does  not  violate  this  clause. 

Kauffman  v,  Wootters,    (1891)    138  U.  S.       not  attempt  to  restrain  him  from  fully  pro- 
286.  tecting    his    person,    his    property,    and    his 

Legislation  simply  forbidding  the  defend-  ^f^^.K^^  ^^^^^^^^^^^ 

ant  to  come  into  court  and  challenge  the  ?®  „  "?T!;;^j  uf"^i^^^ 

validity  of  the  service  unon  him  in  a  nersonal  ^^*  °°^  deprive  him  of  liberty  or  property 

vaiiaity  01  tne  service  upon  nim  IP  a  personal  .^j^.      ^^^  prohibition   of   this   amendment, 

action,  without  surrendering  himself  to  the  v^.i, -,   t-^^/I    /iqqax   iqt  tt   a    m 

jurisdiction    of   the   court,    and   which    does  ^^'^^  ^-  ^^^^«'  ^^^^^^   ^^^  ^'  ^'  ^^' 

(2)  On  Domestic  Corporations.  —  A  statute  providing  that  until  a  domestic 
private  corporation  has  filed  with  the  register  of  deeds  of  the  county  where  its 
principal  office  is  located  a  list  of  its  officers  upon  whom  service  of  process,  etc, 
may  be  made,  such  service  may  be  made  by  leaving  a  copy  of  the  process, 
etc.,  with  the  register  of  deeds,  is  void. 

Pinney  v.  Providence  Loan,  etc.,  Co.,  (1900)  106  Wis.  396. 

(3)  On  Foreign  Corporations  —  (a)  In  General.  —  A  corporation  of  one  state 
cannot  do  business  in  another  state  without  the  tatter's  consent,  express  or 
implied,  and  that  consent  may  be  accompanied  with  such  conditions  as  the  state 
may  think  proper  to  impose.  The  state  may,  therefore,  impose  as  a  condition  upon 
which  a  foreign  corporation  shall  be  permitted  to  do  business  within  her  limits, 
that  it  shall  stipulate  that  in  any  action  arising  out  of  its  transactions  in  the 
state,  it  will  accept  as  sufficient  the  service  of  process  on  any  agent  specially 
designated.  Such  conditions  must  not,  however,  encroach  upon  that  principle 
of  natural  justice  which  requires  notice  of  a  suit  to  a  party  before  he  can  be 
bound  by  it.  It  must  be  reasonable,  and  the  service  provided  for  should  be 
only  upon  such  agents  as  may  bo  properly  deemed  representativee  of  the  foreign 
corporation. 

St.  Clair  v.  Cox,  (1882)   106  U.  S.  356.  or  suit  pertaining  to  the  property,  bnsiness, 

,  or   transactions   of  such   corporation   within 

Action  should  have  relation  to  employee  s  this  state  in  which  such  corporation  may  be 
business.  —  As  a  nonresident  corporation  ^  party,"  was  held  to  be  suCicient.  even  as 
must  be  doing  business  in  the  state  to  author-  to  a  cause  of  action  arising  in  another  state 
ize  service  on  the  agent  or  employee,  it  would  and  not  pertaining  to  the  propertv,  business, 
seem  reasonable  that  such  service  of  process  or  transactions  in  that  state.  Smith  r.  Em- 
would  be  in  an  action  in  some  way  connected  pjre  State-Idaho  Min.,  etc.,  Co.,  (1904)  127 
with  or  touching  the  matter  which  the  em-  Y^A.  Rep.  462. 
ployee  represents.    Strain  v.  Chicago  Portrait 

Co.,   (1903)   126  Fed.  Rep.  834.  An    Arkansas    statute    provides   that   "in 

all  cases  where  cause  of  action  shall  accrue  to 

Service   upon   the   secretary   of   a   foreign  a  resident  or  citizen  of  the  state  of  Arkansas, 

corporation  in  a  state  in  which  the  corpora-  by  reason  of  any  contract  with  a  foreign  cor- 

tion  has  its  principal  office  and  place  of  busi-  porn  Hon,  or  where  any  liability  on  the  part  of 

ness,  under  a  statute  requiring  foreipm  cor-  a  foreign  corporation  shall  accrue  in  favor  of 

porations  to  have  resident  agents  authorized  any  citizen  or  resident  of  this  state,  whether 

"  to  accept  service  of  process  in  any  action  in  tort  or  otherwise,  and  such  foreign  cor- 
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poration  has  not  designated  nn  agent  in  this 
state  upon  whom  process  may  be  served,  or 
has  not  an  officer  continuously  residing  in  this 
state  upon  whom  summons  and  other  process 
may  be  served  so  as  to  authorize  a  personal 
judgment,  service  of  summons  and  other 
process  may  be  had  upon  the  auditor  of 
state,  and  such  service  shall  be  sufficient  to 
give  jurisdiction  of  the  person  to  any  court 
in  this  state  having  jurisdiction  of  the  sub- 
ject-matter, whether  sitting  in  the  township 
or  count V  where  the  auditor  is  served, 
or  elsewhere  in  the  state."  The  legislature 
evidently  intends  that  a  foreign  corporation 
doing  business  in  the  state  should  not  escape 
suit  in  the  state  for  contracts  entered  into 
by  it  or  torts  committed  by  it,  by  simply 
ceasing  to  do  business  in  the  state,  recalling 
its  agents,  and  revoking  the  authority  of  the 
person  designated  by  it  under  the  law  to  re- 
ceive process,  and  the  statute  has  no  applica- 
tion whatever  to  contracts  entered  into  or 
torts  committed  by  corporations  not  doing 
business  within  the  state  at  the  time  the  cause 
of  action  accrued,  and  to  that  extent  the 
statute  is  valid.  Davis  v.  Kansas,  etc.,  Coal 
Co.,   (1904)    129  Fed.  Rep.  149. 

Missouri  statutes  provide  and  contemplate 
that  where  a  nonresident  corporation  is  doing 
business  in  a  state,  but  has  no  actual  situs 
as  by  having  an  office  or  appointed  agent 
under  the  provisions  of  the  statute  requiring 
nonresident  corporations  doing  business  in 
the  state  to  establish  an  office  or  agency, 
etc.,  upon  whom  service  can  be  had  and  to 
make  report  to  its  principal,  service  may  be 
had  upon  the  agent  of  the  company  wherever 
found  in  the  state,  but  except  from  their 
operation  "drummers  or  traveling  salesmen 
soliciting  business  in  this  statt  for  foreign 
corporations  which  are  entirely  nonresident." 


It  was  held  that  a  service  of  process  upon  a 
soliciting  agent  whose  duty  it  was  simply 
to  obtain  and  send  in  orders  for  goods  which 
would  be  passed  upon  by  the  company,  and 
if  accepted  the  goods  would  be  shipped  to 
itself  at  the  destination  where  the  orders 
were  taken,  was  not  valid.  Strain  v.  Chicago 
Portrait  Co.,  (1903)  126  Fed,  Rep.  831.  See' 
also  Boardman  v.  S.  S.  McClure  Co.,  (1903) 
123  Fed.  Rep.  614. 

A  Tennessee  statute  providing  that  "any 
corporation  claiming  existence  under  the  law 
of  any  other  state,  found  doing  business  in 
this  state,  shall  be  subject  to  suit  here  to 
the  same  extent  that  corporations  of  this 
state  are  by  the  laws  thereof  liable  to  the 
same,  so  far  as  relates  to  any  transaction 
had  in  whole  or  in  part  within  this  state,  or 
any  cause  of  action  arising  here,  but  not 
otherwise ;  "  that  "  any  corporation  having 
any  transaction  with  persons  or  having  any 
transaction  concerning  any  property  sit- 
uated in  this  state,  through  any  agency  what- 
ever acting  for  it  within  this  state  shall  be 
held  to  be  doing  business  within  the  meaning 
of  "  the  statute,  and  that  "  process  may  be 
sor\'ed  upon  any  agent  of  said  corporation 
found  within  the  county  where  the  suit  is 
brought,  no  matter  what  character  of  agent 
such  person  may  be,  and  in  the  absence  of 
such  an  agent  it  shall  be  sufficient  to  serve 
the  process  upon  any  person,  if  found  within 
the  county  where  the  suit  is  brought,  who 
represented  the  corporation  at  the  time  the 
transaction  out  of  which  the  suit  arising  took 
place,"  does  not  violate  the  Fourteenth 
Amendment,  as  depriving  foreign  corporations 
of  property  without  due  process  of  law.  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Spratley,  (1897) 
99  Tenn.  322. 


(b)  On  Special  Agent.  —  An  insurance  company  complied  with  a  state  statute 
requiring  a  nonresident  corporation  doing  business  in  the  state  to  establish  an 
office  and  agent  there  upon  whom  process  could  be  served,  by  locating  a  general 
agent  who  had  charge  of  the  company^s  business,  but  soon  thereafter,  and  after 
a  certain  policy  of  insurance  had  been  issued,  the  company  withdrew  its  agent 
from  that  state.  Upon  a  claim  being  sent  in  upon  that  policy  to  the  company 
an  agent  was  sent  with  authority  not  only  to  investigate  the  loss,  but  to  adjust 
it  in  any  such  way  as  he  saw  fit.  Upon  a  disagreement  as  to  the  adjustment, 
and  pending  negotiations  while  he  was  there,  the  administrator  brought  suit 
against  the  company  in  the  state  court,  and  service  was  had  upon  such  special 
agent.  It  was  held  that  the  agent  was,  for  the  purpose  of  the  case,  pro  hoc  vice, 
the  corporation  itself,  and  that  he  was  there  in  his  capacity  as  adjusting  agent 
of  a  transaction  connected  with  the  very  matter  of  his  local  supervision,  and 
for  that  reason  the  service  upon  him  was  sufficient 

Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  (1899)   172  U.  S.  602. 

(4)  Personal  Service  on  Nonresident.  —  A  judgment  without  personal  ser- 
vice against  a  nonresidrut  is  i^norl  only  po  fnr  ns  it  nffer^ts  the  property  which 

is  taken  or  brought  under  the  control  of  the  court  or  other  tribunal  in  an 
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ordinary  action  to  enforce  a  personal  liability,  and  no  jurisdiction  is  thereby 
acquired  over  the  person  of  a  nonresident  further  than  respects  the  property 
80  taken. 


Dewey  v.  Des  Moines,  (1899)  173  U.  S. 
203. 

Personal  judgment  against  unserved  non- 
resident.—  A  statute  providing  that  when 
the  attached  property  of  nonresidents  "  is 
not  sufficient  to  satisfy  the  recovery,  execu- 
tion mav  issue  for  the  residue,  as  in  other 
cases,"  violates  the  clause  of  the  Fourteenth 
Amendment  forbidding  the  taking  of  property 
without  due  process  of  law,  in  authorizing 
personal  judgments  and  execution  against 
nonresidents  without  personal  service  of  proc- 
ess upon  them  for  an  amount  in  excess  of  that 
produced  by  the  attached  property.  Kemper- 
Thomas  Paper  Co.  v.  Shyer,  (1902)  108  Tenn. 
444. 

The  issuance  of  an  attachment  from  a 
justice's  court  in  Vermont  against  the  prop- 
erty of  a  nonresident  defendant  who  had  no 
agent  in  the  state,  upon  service  by  delivering 
the  writ  to  the  treasurer  of  a  railroad  com- 
pany which  was  indebted  to  the  defendant,  is 
a  proceeding  in  violation  of  the  due  process 
of  law  clause  of  the  Federal  Constitution. 
Martin  v.  Central  Vermont  R.  Co.,  (1888)  50 
Hun  (N.  Y.)  347. 


In  proceedings  for  aUowance  for  children 
of  divorced  parents.  —  Service  of  notice  out- 
side of  the  state,  in  proceedings  for  an  in- 
crease of  an  allowance  provided  for  by  statute 
for  the  maintenance  of  children  of  divorced 
parents,  does  not  violate  the  provision  of  the 
Fourteenth  Amendment  that  no  person  shall 
be  deprived  of  property  without  due  process  of 
law.  Such  service  of  the  notice  is  itself  "  due 
process  of  law."  White  r.  White,  (1903)  65 
N.  J.  Eq.  741. 


t( 


Where,  however,  the  defendant  is  non- 
resident at  the  time  of  the  proceedings  for 
divorce,  and  is  not  served  with  process  within 
the  state,  and  does  not  appear,  *  *  *  a 
decree  for  alimony  based  solely  on  publica- 
tion or  service  out  of  the  state  is  a  decree 
fixing  personal  liability  or  obligations  with- 
out due  process  of  law  and  is  therefore 
void  under  the  Federal  Constitution.  A  de- 
cree for  -  alimony  rendered  under  such  cir- 
cumstances has  generally,  if  not  universally, 
been  held  to  be  without  due  process  under 
constitutional  provisions."  Elmendorf  v. 
Elmendorf,   (1899)   68  N.  J.  Eq.  113. 


(5)  On  Nonresident  Pcurtner.  —  A  state  statute  provides  that  where  the 
defendant  is  a  nonresident  of  the  state,  the  clerk  shall,  upon  the  application 
of  any  party  to  the  suit,  address  a  notice  to  the  defendant,  requiring  him  to 
appear  and  answer  the  plaintiff's  petition  at  the  time  and  place  of  the  holding 
of  the  court,  naming  such  time  and  place.  In  a  suit  against  a  partnership  in 
which  the  resident  partner  was  duly  served  with  process  and  a  nonresident 
partner  was  ser\^ed  with  notice,  according  to  the  above  statute,  the  judgment 
was  held  binding  upon  the  firm  debts,  and  the  nonresident  partner  was  not 
deprived  of  property  without  due  process  of  law,  though  there  could  be  no 
execution  against  his  individual  property. 


Sugg  V.  Thornton,  (1889)   132  U.  S.  525. 

A  Tennessee  statute  which  provides  that 
"  when  a  corporation,  company,  or  individual 
has  an  officer  or  agency  or  resident  director 
in  any  county  other  than  that  in  which  the 
chief  officer  or  principal  resides,  the  service 
of  process  may  be  made  on  any  agent  or 
clerk  employed  therein,  in  all  actions  brought 
in  such  county  against  said  company,  growing 
out  of  the  business  of  or  connected  with  said 
company  or  principaTs  business,"  if  it  ought 
to  be  construed  so  as  to  authorize  a  service  of 
process  for  nonresident  partners,  upon  their 
resident  agent,  without  any  attachment  of 
or  proceeding  against  their  property,  or  if 
such  construction  had  been  given  to  it  by 
the  Supreme  Court  of  the  state,  would  lack 
due  process  of  law.  Brooks  v.  Dun,  (1892) 
51  Fed.  Rep.  141,  wherein  the  court  said; 
"Since  the  case  of  Pennoyer  v.  Neff,  (1877) 
95  U.  S.  714,  the  question  there  decided  has 
been  often  before  the  Circuit  Courts,  and  in 
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various  forms,  and  their  decisions  have  been 
uniformly  adverse  to  the  validity  of  service 
in  such  cases  as  this  without  personal  ser- 
vice of  the  defendant  in  the  state  where  the 
suit  is  brought,  or  his  voluntary'  appearance 
therein.  Bunnell  v.  Bunnell,  (1885)  25  Fed. 
Rep.  214;  U.  S.  v.  American  Bell  Telephone 
Co.,  (1886)  29  Fed.  Rep.  17,  31,  32;  Clark  t?. 
Hammett,  (1886)  27  Fed.  Rep.  339;  Hankin- 
son  V.  Page,  (1887)  31  Fed.  Rep.  184;  Perkins 
V.  Hendryx,  (1889)  40  Fed,  Rep.  657.  And 
even  where  personal  service  was  actually 
made  on  the  nonresident  defendant  at  a  time 
or  place  or  under  such  circumstances  as  ex- 
empted him  from  service,  similar  rulings  have 
been  made,  as  where  service  was  made  in 
another  state  than  that  in  which  the  suit  was 
brought  (Parrott  v.  Alabama  Gold  L.  Ins. 
Co.,  (1880)  5  Fed.  Rep.  391;  Wilson  v.  Selig- 
man,  (1888)  36  Fed.  Rep.  164),  or  upon  a 
nonresident  while  upon  compulsory  attend- 
ance upon  a  court  of  the  state,  as  defendant 
in  a  criminal   prosecution    (Blair  v.  Turtle, 
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(1881)  5  Fed.  Bep.  394),  or  as  a  witness  Rep.  865 ),  or  was  temporarily  in  the  state  on 
(Atchison  i;.  Morris,  (1882)  11  Fed.  Rep.  his  way  to  the  national  capitol,  as  a  member 
582;  Small  r.  Montgomery,    (1883)    17  Fed.       of  Congress." 

(6)  On  Agent  of  Nonresident.  —  A  statute  providing  "  that  whenever  suit 
shall  be  brought  against  any  person  or  persons  not  residing  in  this  state,  but 
doing  business  therein  either  by  a  branch  establishment  or  agency,  it  shall  be 
sufficient  service  of  a  virrit  of  summons  to  leave  a  copy  thereof  with  any  agent, 
or  at  the  usual  place  of  business  of  such  person  or  pei'sons,  or  his  or  her  or 
their  agent  ten  days  before  the  return  thereof,"  so  far  as  it  was  applicable  to 
the  case,  was  held  to  be  in  violation  of  this  clause. 

Caldwell  v.  Armour,  (1899)  1  Penn.  (Del.)  646. 

(7)  Attachment  Against  Nonresident  Executor.  —  A  state  statute  author- 
izing the  enforcement  of  a  contract  obligation  of  a  nonresident  who  died  owning 
real  estate  in  such  state,  by  attachment  and  sale  of  such  real  estate  in  an  action 
brought  against  the  nonresident  executor,  does  not  deprive  such  executor  of 
property  without  due  process  of  law. 

Manley  v.  Mayer,  (1904)  68  Kan.  377.  See  also  Manley  v.  Osborne,  (Kan.  1904)  76 
Pac.  Rep.  1130. 

(8)  By  Publication.  —  An  order  of  publication  under  a  statute  against 
a  nonresident,  upon  a  bill  filed  to  enforce  a  personal  demand,  in  which  the 
nonresident  defendants  are  charged  as  jointly  and  severally  liable  with  resident 
defendants,  is  not  unconstitutional  under  the  Fourteenth  Amendment  as  taking 
property  without  due  process  of  law. 

Kirkpatrick  v.  Post,   (1896)    63  N.  J.  Eq.       ing  for  the  clearing  of  titles  to  land,  and  the 

691.  rejection    of    overlapping   claims    upon    such 

„  ..      , VI'  -x;^      4.     M— 1 :*.   -.—       notice,  is  due  process  of  law.    Tyler  r.  Judges, 

Notice  by  publacation  to  "whom  It  may       (,900     175  Mass.  71. 
concern,    in  accordance  with  an  Act  provid-  ' 

(9)  Summary  Process  to  Collect  Delinquent  Taxes.  —  A  summary  process 
provided  by  statute  for  the  sale  of  property  for  delinquent  taxes,  amounting  to 
less  than  three  hundred  dollars,  was  held  not  to  deprive  a  person  of  property 
without  due  process  of  law. 

Sawyer  v.  Dooley,  (1893)  21  Nev.  390. 

(10)  Of  Order  to  Show  Cause  on  Attorney.  —  The  service  upon  the  de- 
fendant's attorneys  of  an  order  directing  a  defendant  to  show  cause  why  he 
should  not  be  punished  for  his  failure  to  pay  alimony,  and  an  order  of  the 
court  pursuant  to  such  service  adjudging  him  to  be  in  contempt,  is  a  denial  of 
"  due  process  of  law  "  and  void. 

Goldie  V.  Goldie,  (1902)  77  N.  Y.  App.  Div.  12. 

(11)  Conclusiveness  of  Sheriff's  Return.  —  The  application  of  a  rule  to 
the  effect  that  a  sheriff's  return  of  personal  service  of  a  summons,  included  in 
the  record  of  a  judgment,  is  conclusive  between  the  parties,  and  the  enforcement 
of  the  judgment,  do  not  deprive  the  judgment  debtor  of  property  without  due 
process  of  law. 

Warren  v.  Wilner,  (1900)  61  Kan.  719. 
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7.  Eulings  of  State  Courts  —  a.  On  Questions  of  Law  —  (1)  In  General 
—  In  enforcing  the  Fourteenth  Amendment  the  federal  courts  will  confine 
themselves  to  the  function  of  seeing  that  the  fundamental  principle  that  the 
citizen  shall  not  be  arbitrarily  proceeded  against  contrary  to  the  usual  course 
of  the  law  in  such  cases,  nor  punished  without  authority  of  law,  nor  unequally, 
and  the  like,  shall  not  be  violated  in  any  given  case;  but  they  will  not  substitute 
their  judgment  for  that  of  the  state  courts  as  to  what  are  the  laws  of  the  state 
in  any  case. 


In  re  King,  (1891)  46  Fed.  Rep.  911. 

That  act  charged  is  a  crime  under  state 
law.  —  The  verdict  and  judgment  of  a  state 
court,  if  the  court  had  jurisdiction  and  the 
procedure  has  been  regular,  must  be  conclu- 
sive evidence  that  the  act  charged  against 
the  defendant  was  a  crime  under  the  laws 
of  the  state.  In  re  King,  (1891)  46  Fed. 
Rep.  909. 


When  by  the  judgment  of  a  state  court 
there  was  drawn  into  question  the  validity 
of  an  authority  exercised  under  the  United 
States,  and  the  decision  was  erroneously 
against  such  authority,  there  has  been  a 
deprivation  of  property  without  due  process 
of  law.  Green  Bay,  etc.,  Canal  Co.  t?.  Patten 
Paper  Co.,  (1898)  172  U.  S.  68. 


When  the  Parties  Have  Been  Fnlly  Heard  in  the  regular  course  of  judicial  proceed- 
ings, an  erroneous  decision  of  the  state  court  does  not  deprive  the  unsuccessful 
party  of  his  property  without  due  process  of  law. 

even  if  there  has  been  a  miscarriage  of  jus- 
tice, they  have  not  been  deprived  of  prop- 
erty without  due  process.  Fayerweather  v, 
Ritch,  (C.  C.  A.  1899)  91  Fed.  Rep.  721,  re- 
versing (1898)  89  Fed.  Rep.  385,  and  (1898) 
88  Fed.  Rep.  713. 


Central  Land  Co.  r.  Laidley,  (1896)  159 
U.  S.  112. 

The  legislature  of  a  state  performs  its 
whole  duty  when  it  provides  a  law  for  the 
government  of  its  courts  while  exercising 
their  respective  jurisdiction,  which,  if  fol- 
lowed, will  furnish  the  parties  the  necessary 
constitutional  protection,  and  the  state  can- 
not be  deemed  guilty  of  violating  this  consti- 
tutional provision  simply  because  one  of  its 
courts,  while  acting  within  its  jurisdiction, 
has  made  an  erroneous  decision.  Arrow- 
smith  V.  Harmoning,  (1886)   118  U.  S.  194. 

When  parties  have  had  their  day  In  court, 
before  tribunals  having  jurisdiction  to  settle 
their  rights,  and  have  had  a  trial  according 
to  the  settled  course  of  judicial  proceedings, 


When  a  person  has  been,  by  lawful  process, 
arraigned  upon  indictment,  and  by  lawful 
trial  convicted  of  a  crime  in  a  court  having 
the  lawful  right  to  declare  his  conduct  to 
have  been  a  crime,  he  has  had  "  due  process 
of  law,"  and  has  been  made  to  suffer  "  accord- 
ing to  the  law  of  the  land,"  albeit  the  court 
may  have  made  a  mistake  of  fact  or  law  in 
the  progress  of  that  particular  administra- 
tion of  the  "  law  of  the  land."  In  re  King, 
(1891)  46  Fed.  Rep.  911. 


(2)  What  Constitutes  Defamation.  —  If  reputation  could  be  deemed  prop- 
erty within  the  meaning  of  this  provision,  there  has  been  no  deprivation  of 
property  without  due  process  of  law  by  the  dismissal  of  an  action  by  a  state 
court,  brought  to  recover  damages  sustained  by  the  plaintiff  on  account  of  an 
alleged  libel  published  against  him  by  the  iise  of  a  defamatory  statement  in 
the  pleadings  in  another  action  to  which  he  was  not  a  party.  If  the  state  court 
erred  in  declaring  that  words  used  in  the  complaint  in  any  suit  could  not  be 
made  the  foundation  of  an  action  for  damages,  it  was  an  error  as  to  a  matter 
of  general  law  and  involves  no  question  of  a  federal  nature. 

Abbott  V.  Tacoma  Bank  of  Commerce,  (1899)  175  U.  S.  409. 


(3)  Right  to  Recover  Interest,  —  An  adjudication  by  the  state  courts 
to  the  right  to  recover  interest  must  be  deemed  to  be  due  process  of  law. 

Morley  t\  Lake  Shore,  etc,  R,  Co.,  (1892)  146  U.  S.  171, 
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(4)  On  Widening  City  Street  —  Errors  in  the  administration  of  a  state 
statute  authorizing  the  widening  of  a  city  street,  not  involving  the  jurisdiction 
of  the  subject  and  of  the  parties,  could  not  justify  the  Supreme  Court  of  the 
United  States,  in  its  re-examination  of  the  judgment  of  the  state  court  upon 
writ  of  error,  to  hold  that  the  state  had  deprived,  or  was  about  to  deprive,  the 
plaintiffs  of  their  property  without  due  process  of  law.  Whether  it  was  ex- 
pedient to  widen  the  street,  or  whether  the  board  of  supervisors  should  have  so 
declared,  or  whether  the  board  of  commissioners  properly  apportioned  the 
costs  of  the  work,  or  correctly  estimated  the  benefits  accruing  to  the  different 
owners  of  the  property  affected  by  the  widening  of  the  street,  or  whether  the 
board's  incidental  expenses  in  executing  the  statute  were  too  great,  or  whether 
a  larger  amount  of  bonds  were  issued  than  should  have  been,  the  excess,  if  any, 
not  being  so  great  as  to  indicate  upon  the  face  of  the  transaction  a  palpable 
and  gross  departure  from  the  requirements  of  the  statute,  or  whether  upon  the 
facta  disclosed  the  report  of  the  commissioners  should  have  been  confirmed,  are 
none  of  them  issues  presenting  federal  questions,  and  the  judgment  of  the  state 
court  upon  them  cannot  be  reviewed  in  the  Supreme  Court 

Lent  V,  Tillson,  (1891)  140  U.  S.  331. 

(5)  Refusal  of  Habeas  Corpus  upon  Application.  —  A  refusal  to  grant  a 
writ  of  habeas  corpus  upon  application  is  not  a  deprivation  of  liberty  with- 
out due  process  of  law.  Laws  of  a  state  under  which  the  officer  empowered 
to  act  upon  a  petition  can  judicially  determine  whether  upon  the  case  made 
out  by  the  petitioner  it  should  be  granted,  and  may  refuse  if  in  his  judgment, 

.upon  the  facts  prescribed  upon  a  hearing,  the  result  would  be  that  the  prisoner 
would  be  remanded,  are  not  in  violation  of  this  amendment 

In  re  Taylor,  (1870)  12  Chicago  Leg.  N.  17,  23  Fed.  Cas.  No.  13,774. 

(6)  Error  in  Deciding  What  Common  Law  Is.  —  A  state  has  the  right  to 
alter  the  common  law  at  any  time,  although  it  has  tlieretofore  adopted  it  with 
certain  limitations.  If,  through  its  courts,  it  err  in  deciding  what  the  common 
law  is,  yet^  if  no  fundamental  and  absolutely  all-important  right  be  thereby 
denied  to  an  accused,  he  still  has  due  process  of  law,  and  he  cannot  complain  to 
the  federal  court  r^arding  the  error,  assuming,  of  course,  that  the  decision  did 
not  conflict  with  some  specific  provision  of  the  Federal  Constitution. 

West  V.  Louisiana,  (1904)  194  U.  S.  262. 

b.  On  Matters  of  Practice.  —  A  decision  upon  a  matter  of  practice  under 
the  state  procedure  does  not  draw  in  question  any  right  under  this  provision, 

Thorington  v,  Montgomery,  (1893)  147  U.  Thereupon,  the  attorney  for  the  state,  in  the 
S.  492.  presence   of   the   jury,   proposed   to  enter   a 

nolle   prosequi   as   to  the   third  and   fourth 

NoL  pros,  on  counts  jury  failed  to  agree  counts.  The  jury  having  been  sent  out,  the 
upon.  —  In  the  trial  of  a  criminal  case  after  court  permitted  a  nolle  prosequi  upon  those 
the  case  had  been  submitted  to  the  jury  they  counts  to  be  entered.  Of  this  fact  the  jury 
were  brought  into  court,  and  the  fact  dis-  were  informed,  and  being  instructed  to  pass 
closed,  by  polling  them,  that  they  were  agreed  only  on  the  remaining  counts,  they  retired, 
upon  a  verdict  of  guilty  under  the  first  and  and  returned  into  court  a  verdict  of  guilty, 
second  counts  of  the  indictment,  but  could  in  manner  and  form  as  charged  in  the  indict- 
not  agree  as  to  the  tbird  aijd  (oyrth  counts.      ment.    There  was  nothing  in  all  this  amount- 
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ing  to  a  deprivation  of  the  liberty  of  the  de-  practice,  that  did  not  affect  the  substantial 
fendanta  without  due  process  of  law.  At  rights  of  the  accused.  Cross  t\  North  Caro- 
most  it  was  a  mere  error  in   procedure  or       Una,  (1889)   132  U.  S.  140. 

On  iMue  of  Lonaoy.  —  The  United  States  Supreme  Court  will  accept  as  conclu- 
sive the  ruling  of  a  state  Supreme  Court  that  the  jury  which  passed  on  the 
issues  in  a  lunacy  proceeding  was  a  lawful  jury;  that  the  petition  was  in 
compliance  with  the  statute ;  and  that  the  asserted  omissions  in  the  recitals  in 
a  verdict  and  order  thereon  were  at  best  but  mere  irregularities  which  did 
not  render  void  the  order  of  the  state  court  appointing  a  guardian  of  the 
lunatic's  estate. 

Simon  t?.  Craft,  (1901)    182  U.  S.  436. 

The  Denial  by  a  State  Court  of  an  Application  to  Amend  a  Petition  for  removal  is  not 
the  denial  of  any  right  secured  by  the  Constitution  of  the  United  States. 

Stevens  t?.  Nichols,   (1896)   157  U.  S.  371. 

Befaaal  of  Application  to  File  Snpplementary  Answer.  —  The  refusal  of  a  state  court 
to  grant  an  application  for  leave  to  file  a  supplementary  answer  is  not  a  taking 
of  property  without  due  process  of  law  when  there  is  no  abuse  of  discretion. 

Sawyer  v.  Piper,  (1903)  189  U.  S.  157. 

Mere  Irres^laritiee  in  the  Procedure  are  matters  solely  for  the  consideration  of 
the  judicial  tribunal  within  the  state  empowered  by  the  laws  of  the  state  to 
review  and  correct  errors  committed  by  its  couil^.  Such  errors  affect  merely 
matters  of  state  law  and  practice,  in  no  way  depending  upon  the  Constitution 
of  the  United  States. 

Iowa  Cent.  R.  Co.  t?.  Iowa,  (1896)  160  U.  S.  393. 

8.  Power  to  Punish  for  Contempt.  —  This  provision  was  not  intended  to 
interfere  with  or  abolish  the  powers  of  the  courts  in  proceedings  for  contempt, 
whether  the  contempt  occurred  in  the  course  of  a  criminal  proceeding  or  of  a 
civil  suit. 


Eilenbecker   v.   Plymouth  County,    (1890) 
134  U.  S.  39. 

The  summary  punishment  of  contempt  is 
not  a  violation  of  the  due  process  of  law 
clause  of  the  Federal  Constitution.  Eii^jii 
V,  Lynch,  (N.  Y.  Super.  Ct.  Spec.  T.  1883)  ?> 
Civ.  Pro.  (N.  Y.)  236. 

Trial  by  jury.  —  "Due  process  of  law" 
does  not  require  that  a  person  re^larly 
charged  with  contempt  who  has  been  brought 
into  court,  has  appeared  in  person  and  by 
counsel,  has  pleaded  and  has  been  tried  ac- 
cording to  the  usual  practice  in  such  cases, 
snail  be  tried  by  a  .iur\\  State  r.  Shepard, 
(1903)    177  Mo.  205! 

Not  in  presence  of  court  —  summary  com- 
mitment. —  A  commitment  for  an  alleged 
contempt,  not  in  the  presence  of  the  court, 
where  no  rule  to  show  cause  has  been  issued, 
no  notice  or  summons  has  been  ser\'ed,  and 
no  hearing  was  had,  was  an  act  of  the  state, 
through  one  of  her  judicial  officers,  and  in 


violation  and  disregard  of  the  provisions  of 
this  clause.  Ex  p.  Strieker,  (1901)  109  Fed. 
Rep.   145. 

Giving  commissioner  power  to  punish  foi 
contempt.  —  A  statute  of  iVew?  York  provid- 
ing that  a  person  who  fails  to  appear  at  the 
time  and  place  specified  in  a  subpoena  duly 
served  upon  him,  or  to  testify  or  to  subscribe 
his  deposition  when  duly  taken  down,  in  a 
statutory  proceeding  before  a  commissioner, 
is  liable  to  penalties  which  would  be  incurred 
in  a  likp  rnae  if  he  was  subpoenaed  to  attend 
the  trial  of  an  action  in  a  justice's  court,  and 
giving  the  commissioner  the  powers  of  a  jus- 
tice of  the  peace  to  punish  for  contempt,  is  in 
violation  of  the  due  ])roccss  of  law  clause  of 
the  Federal  Constitution,  in  conferring  upon 
a  commissioner  appointed  by  the  courts  of 
another  state  to  take  testimony  in  New  York, 
power  to  punish  and  imprison  for  contempt 
witnesses  appearing  before  him  and  refusing 
to  answer.  People  r.  Leubischer,  ( 1898)  34 
N.  Y.  App.  Div.  677. 

452  Volume  IX. 


Ameodment  ZIY.,  seo.  1. 


coNSTriwnoN. 


Due  Process  of  taw 


9.  Statutes  of  Limitation  — a.  Ix  General. — The  legislature  may  pi'cscribe  a 
limitation  for  the  bringing  of  suits  where  none  previously  existed,  as  well  as 
shorten  the  time  within  which  suits  to  enforce  existing  causes  of  action  may  be 
commenced,  provided,  in  each  case,  a  reasonable  time,  taking  all  the  circum- 
stances into  consideration,  be  given  by  the  new  law  for  the  commencement  of 
suit  before  the  bar  takes  effect. 


Wheeler  r.  Jackson,  (1890)  137  U.  S.  255, 
holding  that  a  statute  which  prescribes  a  lim- 
itation of  time  within  which  an  action  may  be 
brought  by  a  purchaser  at  a  tax  sale  to 
compel  the  execution  of  a  conveyance,  is  not 
unconstitutional  in  that  it  requires  the  reg- 
istrar to  cancel  in  his  office  all  sales  made 
more  than  a  certain  time  prior  to  a  specified 
date,  and  provides  that  "  thereupon  the  lien 
of  all  such  certificates  of  sale  shall  cease 
and  determine,"  and  does  not  deprive  the 
certificate  holder  of  property  without  due 
process  of  law. 

A  statute  shortening  the  period  of  limita> 
tion  is  within  the  constitutional  power  of 
the  legislature,  provided  a  reasonable  time, 
taking  into  consideration  the  nature  of  the 
case,  is  allowed  to  bring  an  action  after  the 
passage  of  the  statute  and  before  the  bar 
takes  effect.  Turner  r.  New  York,  (1897) 
168  \J>.  S.  94,  holding  that  a  'New  York  stat- 
ute which  provides  that  all  conveyances  there- 
after executed  by  the  comptroller,  of  land 
within  the  forest  preserves,  sold  by  him  for 
nonpayment  of  taxes  and  having  been  re- 
corded for  two  years  in  the  clerk's  office  in 
the  county  in  which  the  lands  lay,  should, 
six  months  after  the  Act  took  effect,  be  conclu- 
sive evidence  that  all  proceedings  prior  thereto 
were  regular  and  as  required  by  law,  is  not 
repugnant  to  any  provision  of  the  Constitu- 
tion as  to  the  limitation  of  six  months.  See 
also  Saranac  Land,  etc.,  Co.  v.  Comptroller, 
(1900)  177  U.  S.  318,  (1897)  83  Fed.  Rep. 
436. 

A  limitation  is  unreasonable  which  does 
not,  before  the  bar  takes  effect,  afford  full 
opportunity  for  resort  to  the  courts  for  the 
enforcement  of  the  rights  upon  which  the 
limitation  is  intended  to  operate,  and  this 
opportunity  must  be  afforded  in  respect 
of  existing  rights  of  action  after  they  come 
within  the  present  or  prospective  operation 
of  the  statute,  and  in  respect  of  prospective 
rights  after  they  accrue.  "It  is  usual  in 
prescribing  periods  of  limitation  to  adjust 
the  time  to  the  special  nature  of  the  rights 
of  action  to  be  affected,  the  situation  of  the 
parties,  and  otlicr  surrounding  circumstances. 
A  single  period  cannot  be  fixed  for  all  cases, 
because  what  would  bo  reasonable  in  one 
class  of  cases  would  be  entirely  unreasonable 
in  another.  Each  limitation  must,  therefore, 
be.  separately  judged  in  the  light  of  the  cir- 
cumstances surrounding  the  class  of  cases  to 
which  it  applies,  and,  if  the  time  is  reason- 
able in  respect  of  the  class,  it  will  not  be 
adjudged  unreasonable  merely  because  it  is 
deemed  to  operate  harshly  in  some  particular 


or  exceptional  instance;  as  where  the  person 
against  whose  right  the  limitation  runs  is 
under  some  disability,  out  of  the  state,  or 
unavoidably  prevented  from  suing  within  the 
time  prescribed."  Lamb  v.  Powder  River  Live 
Stock  Co.,  (C.  C.  A.  1904)   132  Fed.  Rep.  442. 

Amending  statutes  of  limitation  as  to 
state.  —  An  amendment  to  a  statute  of 
limitations  providing  that  the  statute  shall 
never  be  pleaded  to  an  action  brought  by  or 
for  the  benefit  of  the  state,  in  so  far  as  the 
same  affects  moral  claims  against  municipal 
corporations,  is  not  violative  of  the  due  process 
of  law  clause  of  the  Federal  Constitution,  qj- 
though  the  statute  of  limitations  had  fully 
run  prior  to  the  amendment  of  the  law.  A 
city  is  a  subordinate  subdivision  of  the  state 
government,  and  may  be  obligated  to  pay 
claims  not  strictly  binding  in  law,  if  just  and 
equitable  in  their  character.  State  V.  Aber- 
deen,  (1904)  34  Wash.  61. 

From    time    of    recording    tax    deed.  —  A 

state  statute  providing  that  "  no  action  for 
the  recovery  of  real  property  sold  for  the 
nonpayment  of  taxes  shall  lie,  unless  the  same 
be  brought  within  five  years  after  the  treas- 
urer's deed  is  executed  and  recorded,  as  above 
provided,"  does  not  deprive  one,  claiming 
under  a<  tax  deed,  of  property  without  due 
process  of  law,  when  oonstrued  by  the  state 
court  to  mean  that  the  limitation  began  to 
run  at  the  time  of  the  execution  and  record- 
ing of  the  tax  deed,  irrespective  of  the  ques- 
tion of  adverse  possession.  Barrett  t?.  Holmes, 
(1880)    102  U.  S.  656. 

A  North  Dakota  statute  declaring  that 
"  all  titles  to  real  property  vested  in  any 
person  or  persons  who  have  been  or  here- 
after may  be  in  the  actual,  open,  adverse,  and 
undisputed  possession  of  the  land  under  such 
title  for  a  period  of  ten  years  and  shall  have 
paid  all  taxes  and  assessments  legally  levied 
thereon,  shall  be  and  the  same  are  declared 
goo<l  and  valid  in  law,  any  law  to  the  con- 
trary notwithstanding,"  was  held  to  be  valid 
as  to  one  who  had  been  in  the  actual,  open, 
adverse,  and  undisputed  possession  of  land 
for  nine  years,  and  had  paid  the  taxes  and 
assessments  levied  thereon  during  the  first 
eight  of  those  years,  and  there  remained  a 
period  of  one  year  before  his  title  could  be- 
come good  and  valid;  and  one  against  whom 
the  adverse  possession  was  maintained  was 
not  deprived  of  property  without  due  process 
of  law  by  the  ripening  of  the  title  by  adverse 
possession  and  payment  of  taxes  in  the  ad- 
verse possessor.  Schauble  v,  Schultz,  (C.  C. 
A.  1905)   137  Fed.  Rep.  391. 


When  Actions  May  Be  Immediately  Barred.  —  When  reasonable  opportunity  has  been 

oflFered,  by  a  statute  taking  private  property  for  public  use,  to  the  owners  to 

453  Volume  IX. 


One  ProMM  of  Uw.  CONSTITUTION.  Amendment  XIV.,  %tz.  1. 

obtain  compensation  for  the  damages  sustained,  they  must  be  deemed  to  have 
waived  their  right  to  assert  it^  and  a  statute  passed  after  that  lapse  of  time, 
providing  that  all  claims  and  causes  of  action  then  existing  upon  which  no 
proceeding  had  been  already  taken  should  be  barred,  did  not  deprive  such 
owners  of  property  without  due  process  of  law. 

Kaukauna  Water  Power  Co.  v.  Green  Bay,  etc.,  Canal  Co.,  (1891)  142  U.  S.  280,  affirming 
Green  Bay,  etc..  Canal  Co.  v,  Kaukauna  Water-Power  Co.,  (1888)  70  Wis.  635. 

b.  Removal  of  Bar.  —  A  debtor  has  no  property  in  the  bar  of  a  statute  of 
limitation  as  a  defense  to  his  promise  to  pay  -a  debt,  and  such  a  bar,  after 
it  has  become  complete,  may  be  removed  by  statute.  In  an  action  to  recover 
real  or  personal  property,  where  the  question  is  as  to  the  removal  of  the  bar 
of  the  statute  of  limitations  by  a  legislative  Act  passed  after  the  bar  ha^  become 
perfect,  such  Act  deprives  the  party  of  his  property  without  due  process  of  law. 
The  reason  is  that,  by  the  law  in  existence  before  the  repealing  Act,  the  prop- 
erty had  become  the  defendant's.  Both  the  legal  title  and  the  real  ownership 
bad  become  vested  in  him,  and  to  give  the  Act  the  eflFect  of  transferring  this 
title  to  plaintiff  would  deprive  him  of  his  property  without  due  process  of 
law.  But  to  remove  the  bar  which  the  statute  of  limitations  enables  a  debtor 
to  interpose  to  prevent  the  payment  of  his  debt  stands  on  very  different  ground. 

Campbell  v.  Holt,  (1885)   115  U.  S.  623. 

10.  Eelating  to  Crimes — a.  Knowledge  as  Element  of  Crime —  (1)  In 
General.  —  A  statute  punishing  incest  does  not  violate  the  due  process  of  law 
clause  of  the  Federal  Constitution,  in  that  it  does  not  employ  the  word  "  know- 
ingly "  or  any  equivalent  word  or  phrase  to  make  knowledge  of  the  relationship 
an  element  of  the  crime. 

State  V,  Glindemann,  (1904)  34  Wash.  221. 

(2)   Presumption  from  Possession.  —  A  state  statute  which  makes   the 

possession  by  persons  other  than  public  officers,  of  papers  or  documents,  being 

the  record  of  chances  or  slips,  or  the  possession  of  any  paper,  print,  or  ^vriting 

commonly  used  in  playing  or  promoting  the  game  of  policy,  presumption  of 

possession  thereof  knowingly,  in  violation  of  the  statute,  does  not  deprive  a 

citizen  of  liberty  without  due  process  of  law. 

Adams  v.  New  York,  (1904)  192  U.  S.  699,  affirming  People  v.  Adams,  (1903)  176  N.  Y. 
351. 

fe.  Combination  to  Maliciously  Injure  Another.  —  A  state  statute 
which  imposes  imprisonment  or  fine  on  "  any  two  or  more  persons  who  shall 
combine  *  *  *  for  the  purpose  of  wilfully  or  maliciously  injuring  another 
in  his  reputation,  trade,  business,  or  profession  by  any  means  whatever,"  etc, 
as  constnied  by  the  state  Supreme  Court  to  apply  to  a  case  of  malicious  injury 
from  disinterested  malevolence,  was  held  to  be  valid. 

Aikens  u.  Wisconsin,  (1904)   195  U.  S.  206,  motive  with  which  they  were  made.     We  see 

wherein  the  court  said:     "Thus  limited,  on  no  sufficient  reason  to  believe  that  the  court 

whatever  .sjround,  the  statute  would  punish  will  go  farther  or  construe  the  Act  in  such 

only   combinations  of  a   kind  for  which   no  a  way  as  to  raise  questions  which  we  need 

justification  could  be  offered  and  those  which  not  go  into  here.    Therefore  it  is  unnecessary 

were  taken  out  of  the  justification  by  the  to  consider  whether,  on  a  more  literal  con- 
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struction,  the  portion  dealing  with  malicious  to  go  too  far.    Probably  the  two  phrases  will 

intent  could  be  separated  from  that  which  be  read  together  and  the  statute  made  un- 

deals  with  the  purpose  of  merely  wilful  in-  questionable  as  a  whole." 
jury,  and  saved,  even  if  the  latter  were  held 

c.  Peohibiting  the  Caebying  of  Weapons.  —  The  following  statute  of 
a  state  was  held  not  to  violate  this  clause:  "  If  a  person  carry  about  his 
person  any  revolver  or  other  pistol,  dirk,  bowie-knife,  razor,  slung-shot,  billy, 
metallic  or  other  false  knuckles,  or  any  other  dangerous  or  deadly  weapon 
of  like  kind  or  character,  he  shall  be  guilty  of  a  misdemeanor,  and  fined  not  less 
than  twenty-five  nor  more  than  two  hundred  dollars,  and  may,  at  the  discretion 
of  the  court,  be  confined  in  jail  not  less  than  one  nor  more  than  twelve  months ; 
and  if  any  person  shall  sell  or  furnish  any  such  weapon  as  is  hereinbefore 
mentioned  to  a  person  whom  he  knows,  or  has  reason,  from  his  appearance  or 
otherwise,  to  believe,  to  be  under  the  age  of  twenty-one  years,  he  shall  be 
punished  as  hereinbefore  provided.  But  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  any  person  from  keeping  or  carrying  about  his  dwelling- 
house  or  premises  any  such  revolver  or  other  pistol,  or  from  carrying  the  same 
from  the  place  of  purchase  to  his  dwelling-house,  or  from  his  dwelling-house 
to  any  place  where  repairing  is  done,  to  have  it  repaired,  and  back  again.  And 
if  upon  the  trial  of  an  indictment  for  carrying  any  such  pistol,  dirk,  razor,  or 
bowie-knife  the  defendant  shall  prove  to  the  satisfaction  of  the  jury  that  he  is 
a  quiet  and  peaceable  citizen,  of  good  character  and  standing  in  the  community 
in  which  he  lives,  and  at  the  time  he  was  found  with  such  pistol,  dirk,  razor, 
or  bowie-knife,  as  charged  in  the  indictment,  he  had  good  cause  to  believe,  and 
did  believe,  that  he  was  in  danger  of  death  or  great  bodily  harm  at  the  hands 
of  another  person,  and  that  he  was,  in  good  faith,  carrying  such  weapon  for 
self-defense  and  for  no  other  purpose,  the  jury  shall  find  him  not  guilty." 

State  17.  Workman,  (1891)  35  W.  Va.  367. 

d.  Ordinance  Requieing  Removal  of  Weeds.  —  A  city  ordinance  mak- 
ing any  owner  or  occupant  of  a  lot  who  shall  allow  to  remain  thereon  any 
growth  of  weeds  to  the  height  of  over  one  foot,  guilty  of  a  misdemeanor,  and 
providing  for  a  trial  by  jury  according  to  the  settled  course  of  judicial  pro- 
ceedings, does  not  deprive  any  person  of  liberty  or  property  without  due 
process  of  law. 

St.  Louis  17.  Gait,  (1903)  179  Mo.  8. 

11.  Public  Office  and  Officers  —  a.  In  General.  —  Public  ofiice  is  not  prop- 
erty, and  the  determination  of  the  general  assembly  as  to  the  right  to  the 
ofiice  of  governor  of  a  state  is  not  open  to  judicial  review. 

Taylor  r.  Beckham,  (1900)  178  U.  S.  574.  ing  him  of  the  case  he  is  required  to  meet; 
See  also  State  r.  Crumbaugh,  (1901)  26  Tex.  for  giving  him  an  opportunitv  to  be  henrd  in 
Civ.  App.  621.  his  defense;    for  the  deliberation  and  judg- 

A  Uiw  to  determine  titie  to  a  judicial  office     ?',7«l^L*'l'  ?v,"'Vi„wf°"„  "•!?"")  !!;»"*  /"j" 

d«»  not  deprive  an  incumbent  of  property  i"fe"*ui°  jjl  , 'f  -nH™     f  L           v  **' 

...      .    ,      "^         „      ^  ,         _u^ :  .  *  ^   '  and  for  ne««rinsr  and    nidgment  there.     Ken- 

without  due  process  of  law,  when  ample  pro-  ^^^^^  „  Louisiana.  (1875)  92  U.  S.  483. 

vision  has  been  made  for  the  trial  of  the  ocm  ,         ^^     :>. 

test  before  a  court  of  competent  jurisdiction ;  Abolition  of  office  created  by  legislature, 

for   bringing   the    party   against   whom    the  —  It  is  no  denriv^tion  of  property  without 

proceeding  iA  had  before  the  court,  and  notify-  due  process  of  law  for  a  legislature  to  abolish 
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an  o nice  which  it  had  created,  although  the 
legislature  had  prohibited  the  removal  of  such 
an  officer  except  for  cause  after  due  trial. 
Hawkins  v.  Roberts,   (1898)    122  Ala.  130. 

Difference  in  compensation  of  justices  of 
fixed  classes.  —  An  Act  providing  that  no 
justice  of  the  peace  except  station-house  jus- 


tices shall  receive  from  the  county  more  than 
ten  thousand  dollars  for  his  services  in  any 
one  month  in  criminal  cases,  does  not  de- 
prive the  justices  whose  salary  is  thus  lim- 
ited, of  property  without  due  process  of  law. 
Herbert  v,  Baltimore  County,  (1903)  97  Md. 
639. 


6.  Removal  from  Office.  —  A  state  statute  regulating  proceedings  for 
the  removal  of  a  person  from  a  state  office  is  not  repugnant  to  the  Constitution 
of  the  United  States  if  it  provides  for  bringing  the  party  against  whom  the 
proceeding  is  had  into  court  and  notifying  him  of  the  case  he  has  to  meet,  for 
giving  him  an  opportunity  to  be  heard  in  his  defense,  and  for  the  deliberation 
and  judgment  of  the  court. 


Foster  i?.  Kansas,  (1884)   112  U.  S.  206. 

A  state  auditor,  whose  office  was  substan- 
tially an  administrative  one,  has  not  been  de- 
prived of  propert}'  without  due  process  of  law 
on  being  removed  from  the  ottice  by  the  gov- 
ernor of  the  state,  when  the  state  court  has 
held  that  the  statute  authorizing  the  governor 
to  remove  him  is  not  in  violation  of  the  con- 
stitution of  the  state  and  that  the  hearing 
before  the  governor  was  suITicient.  Wilson  y. 
North  Carolina,   (1898)   169  U.  S.  592. 

Suspension  of  railroad  commissioner  by 
statutory  proceeding.  —  The  suspension  from 
office  of  a  railroad  commissioner  by  the  gov- 
ernor, in  accordance  with  the  requirement  of 
9,  statute  forbidding  any  r?\ilroad  commis- 
sioner to  become  interested  in  any  railroad, 
does  not  deprive  him  of  his  property  without 
due  process  of  law  as  guaranteed  by  the 
Fourteenth   Amendment,   where  the  commis- 


sioner was  informed  by  letter  of  his  violation 
of  the  statute  and  notified  to  appear,  and  did 
appear,  although  the  governor  acted  without 
sworn  testimony,  or  hearing  testimony  in 
favor  of  the  commissioner.  Caldwell  r.  Wil- 
son,  (1897)    121  N.  Car.  425. 

Removal  of  police  officers  by  city  aldermaxL 
—  A  clause  of  a  city  charter  providing  that 
"  the  members  of  the  paid  police  department 
of  said  city  shall  not  be  subject  to  removal 
from  office  at  any  time  except  for  misconduct 
or  incapacity  of  such  a  character  as  the 
board  of  aldermen  may  deem  a  disqualifi- 
cation for  said  office,  and  all  such  removals 
shall  be  by  the  board  of  aldermen,  upon 
charges  made  in  writing  and  of  which  the 
officer  complained  of  shall  have  had  notice 
and  opportunity  to  be  heard  thereon,"  is  not 
repugnant  to  the  due  process  of  law  clause 
of  the  Federal  Constitution.  Lowrey  v.  Cen- 
tral Falls,  (1901)  23  R.  1.  354. 


c.  Fund  Approprtatkd  for  Benefit  of  Public  Officers.  —  A  state 
statute,  in  providing  for  the  appointment,  regulation,  and  payment  of  the  police 
force  of  a  city,  declared  that  the  compensation  of  the  members  of  the  police 
force  should  not  exceed  one  hundred  and  two  dollars  a  month  for  each  one, 
and  that  the  treasurer  of  the  city  should  "  retain  from  the  pay  of  each  police 
officer  the  sum  of  two  dollars  per  month,  to  be  paid  into  a  fund  to  be  known  as 
the  ^  police  life  and  health  insurance  fund.'  "  A  later  statute  entitled  "  An  Act 
to  create  a  police  relief,  health,  and  life  insurance  and  pension  fund  in  the 
several  counties,  cities  and  counties,  cities  and  towns  of  the  state,"  repealed  the 
above  Act.  Tn  an  action  brought  by  the  personal  representative  of  a  police 
officer  whose  death  occurred  subsequent  to  the  latter  statute,  it  was  held  that 
though  the  two  dollars  retained  was  called  in  the  statute  a  part  of  an  officer's 
compensation,  it  was  in  fact  an  appropriation  of  that  amount  by  the  state 
each  month  to  the  creation  of  a  fund  for  the  benefit  of  the  police  officers 
named  in  that  law,  and,  until  used  for  the  purposes  designated,  could  be  trans- 
ferred to  other  parties  and  applied  to  different  purposes  by  the  legislature;  and 
that  the  latter  statute  did  not  deprive  him  of  property  without  due  process 
of  law. 

Pennie  r.  Reis,  (1889)   132  U.  S.  464. 
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12.  Franchise  as  Property.  —  A  ferry  franchise  is  property  entitled  to  the 
protection  of  the  law. 

LouifiviUe,  etc.,  Ferry  Co.  t?.  Kentucky,  (1903)   188  U.  S.  396. 

13.  License  as  Property.  —  A  license  to  pursue  any  business  or  occupation^ 
from  the  governing  authority  of  any  municipality  or  state,  can  only  be  invoked 
for  the  protection  of  one  in  the  pursuit  of  such  business  or  occupation,  as 
long  as  the  same  continues  unaffected  by  existing  or  new  conditions.  The 
degree  of  care  and  scrutiny  which  should  attend  the  pursuit  of  the  business  or 
occupation  practiced  will  necessarily  depend  upon  the  safety  and  freedom  from 
injurious  or  dangerous  conditions  attending  the  prosecution  of  the  same. 

Gray  t?.  Connecticut,  (1895)   159  U.  S.  77. 

A  license  to  sell  liquors  for  the  term  of 
one  year,  granted  by  a  municipal  board  of 
excise,  is  not  such  a  property  right  of  which 
the  licensee  cannot  be  deprived  before  the  ex- 
piration of  the  term.  The  state  cannot, 
through  its  legislative  and  administrative 
officers,  enter  into  a  contract  hampering  the 
future  action  of  the  state,  in  the  exercise  of 
its  police  power  to  repfulate.  restrict,  or  pro- 
hibit the  traffic  in  intoxicating  liquors.  The 
state  cannot  barter  away,  or  in  any  manner 
abridge,  any  of  those  inherent  powers  of  gov- 
ernment, the  complete  and  untrammeled  ex- 
ercise of  which  is  essential  to  the  welfare 
of  organized   society,   and   any   contracts   to 


that  end  are  void  upon  general  principles, 
and  cannot  be  protected  by  the  provisions  of 
the  National  Constitution.  Kresser  v.  Ly- 
man,  (1896)   74  Fed.  Rep.  766. 

A  law  interfering  with  rights  which 
existed  under  a  license  that  has  expired  be- 
fore the  law  goes  into  effect  does  not  violate 
any  right  protected  by  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution.  Conse- 
quently the  trial  and  conviction  of  a  mer- 
chant for  selling  in  violation  of  a  statute, 
and  after  the  expiration  of  his  license,  pistols 
which  he  had  purchased  during  the  continu- 
ance of  his  license,  does  not  deprive  him  of 
his  property  without  due  process  of  law. 
States.  Burgoyne,  (1881)  7  Lea  (Tenn.)  173. 


14.  Incidental  Injury  to  Property.  —  Complaint  was  made  by  an  abutting 
property  owner  that  by  a  municipal  ordinance  authority  had  been  given  to  a 
railway  company  to  obstruct  the  street  with  tracks,  sheds,  fences,  etc.,  except  as 
to  pedestrians,  for  whom  the  company  was  required  to  provide  by  overhead 
bridge  and  stairway  approaches  thereto,  and  that  by  means  of  this  obstruction 
travel  along  the  streets  was  obstmcted  and  the  property  rights  of  the  petitioner 
were  not  only  substantially  injured,  but  practically  destroyed.  It  was  held  that 
the  damage  complained  of  was  the  incidental  consequence  of  a  lawful  exercise 
of  municipal  authority  and  did  not  amount  to  taking  property  without  due 
process  of  law. 

Meyer  v.  Richmond,  (1898)  172  U.  S.  82. 

U.  Summary  Destruction  of  Property  —  a.  In  General.  —  In  determining 
what  is  due  process  of  law  we  are  bound  to  consider  the  nature  of  the  property, 
the  necessity  for  its  sacrifice,  and  the  extent  to  which  it  has  heretofore  been 
r^arded  as  witliin  the  police  power.  So  far  as  property  is  inoffensive  or 
harmless,  it  can  only  be  condemned  or  destroyed  by  legal  proceedings,  with 
due  notice  to  the  owner;  but  so  far  as  it  is  dangerous  to  the  safety  or  the 
health  of  the  community,  due  process  of  law  may  authorize  its  summary 
destruction. 

Senten  v.  New  Orleans,  etc.,  R.  Co.,  (1897)  166  U.  S.  706. 

h.  Property  Tlleoat.i.y  Used.  —  A  state  statute  providing  that  any  net, 

etc,  maintained  in  violation  of  any  law  for  the  protection  of  fisheries  is  to  be 
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treated  as  a  nuisance,  "  and  may  be  abated  and  summarily  destroyed  by  any 
person,  and  it  shall  be  the  duty  of  each  and  every  protector  aforesaid  and  every 
game  constable  to  seize,  remove,  and  forthwith  destroy  the  same,"  is  not  invalid 
for  failing  to  provide  for  regular  judicial  proceedings  to  be  instituted  for  its 
condemnation  when  its  value  is  inconsiderable. 

Lawton  v.  Steele,   (1894)   152  U.  S.  135.  taining  a  public  nuisance,  is  not  a  taking  of 

%S^T^r^x:\-l.Lt^x:xzt  <^-«-  -  ^-n,  <  1893, 54 w  Rep.  ^,. 


16.  Eelating  to  Presumptions — a.  On  Pbesumftion  of  Death  fbom  Length 
OF  Absence.  —  A  statute  providing  that  upon  application  made  to  the  register 
of  wills  for  letters  of  administration  upon  the  estate  of  any  person  supposed  to 
be  dead  on  account  of  absence  for  seven  or  more  years  from  the  place  of  his 
last  domicile  within  the  state,  the  register  of  wills  shall  certify  the  application 
to  the  Orphans'  Court,  and  that  said  court,  if  satisfied  that  the  applicant  would 
be  entitled  to  administration  if  the  absentee  were  in  fact  dead,  shall  cause  the 
fact  of  application  to  be  advertised  in  a  newspaper  published  in  the  county 
once  a  week  for  four  successive  weeks,  giving  notice  that  on  a  day  stated,  which 
must  be  two  weeks  after  the  last  publication,  evidence  will  be  heard  by  the 
court  concerning  "  the  alleged  absence  of  the  supposed  decedent  and  the  circum- 
stances and  duration  thereof,"  does  not  constitute  a  want  of  due  process  of  law. 

presumption  under  the  law  of  England  of 
death  arising  from  absence,  it  was  held  that 
such  presumption  was  not  conclusive,  and  was 
absolutely  rebutted  by  proof  that  the  person 
who  was  presumed  from  the  fact  of  absence  to 
be  dead  was,  in  fact,  alive.  Having  estab- 
lished this  proposition,  it  was  then  held,  as 
death  was  essential  to  confer  jurisdiction  on 
a  probate  court  to  administer  an  estate  as 
such,  the  fact  of  life  at  the  time  the  ad- 
ministration was  initiated  conclusively  re- 
butted the  presumption  and  caused  the  court 
to  be  wholly  without  jurisdiction  to  adminis- 
ter the  estate  of  a  person  who  was  alive." 


Cunnius  i;.  Reading  School   Dist.,    (1905) 
198  U.  S.  469. 

A  statute  which  authorizes  administration 
on  the  estates  of  absent  persons  who  have 
"not  been  heard  from  directly  or  indirectly 
for  the  term  of  seven  years  "  operates  as  a 
taking  of  property  without  due  process  of 
law,  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. 
Carr  t;.  Brown,   (1897)   20  R.  I.  216. 

Probate  proceedings  on  the  estate  of  a 
person  supposed  to  be  dead,  but  who  is  in 
fact  alive,  are  invalid,  and  a  judgment  of  a 
state  court  affirming  a  sale  thereunder  of  land 
owned  by  such  a  person  deprives  him  of 
property  without  due  process  of  law.  Scott 
17.  McNeal,   (1894)    154  U.  S.  38. 

Reviewing  the  above  case,  the  court,  in 
Cunniua  v,  Reading  School  Dist.,  (1905)  198 
U.  S.  469,  noted  aupra^  said :  "  In  that  case 
a  probate  court  in  the  state  of  Washington 
had  issued  letters  of  administration  upon  the 
estate  of  a  person  who  had  disappeared,  and 
proceeded  to  administer  his  estate  as  that  of 
a  dead  person  upon  the  presumption  of  death, 
which  the  court  assumed  had  arisen  from  his 
absence.  There  was  no  statute  of  the  state 
of  Washington  providing  for  an  administra- 
tion of  the  estate  of  an  absentee  as  such, 
and  creating  rights  and  safeguards  applica- 
ble to  that  situation,  as  distinct  from  the 
general  law  of  the  state,  conferring  upon 
courts  of  probate  power  to  administer  the 
estates  of  deceased  persons.    Referring  to  the 


Recovery  of  bank  deposit  —  A  person 
made  a  deposit  in  a  bank,  and  left  the  state. 
Eleven  years  thereafter,  on  application  to  the 
surrogate,  letters  of  administration  were 
granted  upon  a  finding  by  the  surrogate  that 
the  deposit6r  was  deceased  and  had  died  in- 
testate. The  administrator  presented  his  let- 
ters of  administration  to  the  bank  and  de- 
manded the  amount  deposited,  with  accrued 
interest,  and  the  bank  thereupon  paid  the 
same  to  him.  In  an  action  by  the  depositor 
against  the  bank,  it  was  held  that  these  pro- 
ceedings, conforming  to  state  statutes,  con- 
stituted no  defense,  as  there  was  an  absence 
of  "  due  process  of  law."  That  the  state  mav 
make  a  law  for  taking  care  of  abandoned  es- 
tates, with  proper  provisions  for  notice  to 
the  absent  or  unknown  owners,  will  not  be 
denied,  but  this  is  not  such  a  law.  Lavin 
V.  Emigrant  Industrial  Sav.  Bank,  (1880)  1 
Fed.  Rep.   6U. 


b.  Presumption  of  Negligei^ce.  —  The  cnforccTnent  of  a  statute  which 

provides  that  "  any  person  who  drives  a  herd  of  hordes,  mules,  asses,  cattle, 
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sheep,  goats,  or  swine  over  a  public  highway,  where  such  highway  is  constructed 
on  a  hillside,  shall  be  liable  for  all  damage  done  by  such  animals  in  destroying 
the  banks  or  rolling  rocks  into  or  upon  such  highway,"  does  not  constitute  a 
taking  of  property  without  due  process  of  law. 

Jones  17.  Brim,  (1897)  165  U.  S.  180,  afflrming  Brimm  v.  Jones,  (1895)  11  Utah  200,  13 
Utah  440. 

c.  Peesumption  of  Value  of  Peopeiity  Lost  by  Fiee,  —  A  state  statute 
relating  to  fire  insurance  contracts,  which  directs  that  "  in  case  of  total  loss 
of  the  property  insured,  the  measure  of  damages  shall  be  the  amount  for  which 
the  same  was  insured,  less  whatever  depreciation  in  value  below  the  amount 
for  which  the  property  is  insured  the  property  may  have  sustained  between  the 
time  of  issuing  the  policy  and  the  time  of  the  loss,  and  the  burden  of  proving 
such  depreciation  shall  be  upon  the  defendant,"  does  not  deprive  insurance 
companies  of  property  without  due  process  of  law  as  precluding  the  judicial 
inquiry  of  liability  on  policies  of  fire  insurance  by  a  conclusive  preslimption 
of  fact. 

Orient  Ins.  Co.  v,  Daggs,  (1899)  172  U.  S.  664,  afflrming  Daggs  v.  Orient  Ins.  Co.,  (1896) 
136  Mo.  382. 

17.  Eegulating  Priorities —  a.  Displacing  Peioeity  of  Liens.  —  A  statute 
provided  that  no  railroad  company  should  have  power  to  give  any  mortgage  or 
other  kind  of  lien  on  its  property  which  would  be  valid  and  binding  against 
judgments  for  damages  done  to  persons  and  property  in  the  operation  of  the 
road.  Such  a  law  is  valid,  as  the  law  in  force  at  the  time  the  mortgage  is 
executed,  with  all  the  conditions  ahd  limitations  it  imposes,  is  the  law  which 
determines  the  force  and  effect  of  the  mortgage. 

East   Tennessee,    etc.,    R.    Co.    v.   Frazier,       Rep.  442,  afflrming  Central  Trust  Co.  v,  Char- 
(1891)   139  U.  S.  288.    See  also  Southern  R.       lotte,  etc.,  R.  Co.,  (1894)  65  Fed.  Rep.  257. 
Co.  r.  Bouknight,   (C.  C.  A.  1895)    70  Fed. 

b.  Peioeity  of  Resident  Ceeditors.  —  A  state  statute  which  provides 
that  "  creditors  who  may  be  residents  of  this  state  shall  have  a  priority  in  the 
distribution  of  assets,  or  subjection  of  the  same,  or  any  part  thereof,  to  the 
payment  of  debts  over  all  simple  contract  creditors  being  residents  of  any  other 
countrj-  or  countries,  and  also  over  mortgage  or  judgment  creditors,  for  all  debts, 
engagements,  and  contracts  which  were  made  or  owing  by  said  corporation 
previous  to  the  filing  and  registration  of  such  valid  mortgages,  or  the  rendition 
of  such  valid  judgments,"  does  not  deprive  a  nonresident  mortgagee  of  his 
property  without  due  process  of  law. 

Sully  V.  American  Nat.  Bank,  (1900)  178  U.  S.  299. 

A  State  SUtute  Whioh  Snbordinatet  the  Claims  of  Private  Bnainess  Corporationi  not  within 
the  jurisdiction  of  the  state  to  the  claims  of  creditors  residing  in  the  state  does 
not  deprive  such  a  corporation  of  property  without  due  process  of  law,  when  it 
had  notice  of  the  proceedings  in  the  state  court,  became  a  party  to  those  proceed- 
ings, and  the  rights  asserted  by  it  were  adjudicated,  but  it  was  only  denied 

the  right  to  participate  upon  terms  of  equality  with  state  creditors  in  the 
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distribution  of  particular  assets  of  another  corporation  doing  business  in  that 
state. 

Blake  v.  McClung/(1898)  172  U.  S.  260.     See  also  Blake  t?.  McClung,  (1900)  176  U.  S.  59. 

c.  Giving  Pbefeeencb  to  Certain  Stockholders  on  Liquidation.  —  A 
statute  provided  that  "  all  charters  and  grants  of  or  to  corporations  or  amend- 
ments thereof,  enacted  or  granted  since  the  14th  of  February,  1856,  and  all 
other  statutes,  shall  be  subject  to  amendment  or  repeal,  at  the  will  of  the  legis- 
lature, unless  a  contrary  intent  be  therein  plainly  expressed:  provided  that, 
whilst  privileges  and  franchises  so  granted  may  be  changed  or  repealed,  no 
amendment  or  repeal  shall  impair  other  rights  previously  vested."  A  provision 
of  an  amendment  to  a  railroad  company's  charter  that  "  the  proceeds  of  such 
sale,  lease,  or  consolidation  which  the  company  by  said  amendment  are  au- 
thorized to  make,  shall  be  first  applied  to  pay  off  debts  said  company  may  owe, 
and  the  balance  applied  towards  the  liquidation  and  discharge,  ratably,  of  the 
bonds  issued  by  the  Glasgow  precinct  and  by  the  town  of  Glasgow  to  aid  in 
building  said  road,"  was  held  to  be  unconstitutional  as  depriving  other  stock- 
holders than  the  municipal  corporation  of  vested  rights. 


Hill  V.  Glasgow  R.  Co.,  (1888)  41  Fed.  Rep. 
617,  wherein  the  court  said:  "  After  the  pay- 
ment of  debts,  corporate  assets  belong  to  and 
must  be  distributed  equally  and  ratably  among 
the  stockholders  therein,  as  the  beneficial 
owners  thereof.  This  equality  of  ownership 
and  right  of  ratable  distribution  in  surplus 
assets  of  the  corporation,  acquired  before 
amendment  or  repeal  of  the  company's  char- 
ter, cannot  be  defeated  or  impaired  by  such 
amendment  or  repeal.    It  is  a  valid  right  of 


property,  which  does  not  fall  within  the  power 
to  deal  with  the  privileges  and  franchises  of 
the  corporation.  The  legislature  could  not, 
by  repeal  or  amendment  of  the  charter,  be- 
stow all  the  surplus  property  of  the  corpora- 
tion upon  certain  stockholders  to  the  exclu- 
sion of  others;  nor  could  it  lawfully  direct 
that  such  corporate  property  or  funds  should 
be  applied  to  the  payment  of  the  indebted- 
ness of  a  portion  of  the  stockholders  of  the 
company." 


d.  Giving  Water  Rents  Prioeity  of  Lien.  —  A  statute  making  water 
rents  due  to  a  city  a  lien  prior  to  all  other  incumbrances,  in  the  same  manner 
as  taxes  and  assessments,  does  not  deprive  a  mortgagee  of  property  without 
due  process  of  law  when  the  mortgage  was  made  after  the  enactment  of  the 
statute,  nor  does  a  statute  passed  subsequent  to  the  mortgage,  imposing  a  penalty 
for  failing  to  pay  the  rents  by  a  certain  time,  and  a  heavy  rate  of  interest 
on  their  continuing  in  arrear. 


Provident  Sav.  Inst,  v,  Jersey  City,  (1885) 
113  U.  S.  506,  wherein  the  court  said:  "We 
are  not  prepared  to  say  ^hat  a  legislative  Act 
giving  preference  to  *  *  *  lions  even 
over  those  already  created  by  mortgage,  judg- 
ment, or  attachment,  would  be  repugnant  to 
the  Constitution  of  the  United  States.  ♦  ♦  ♦ 
The  providing  a  sufficient  water  supply  for  the 
inhabitants  of  a  great  and  growing  city  is  one 
of  the  highest  functions  of  municipal  govern- 
ment, and  tends  greatly  to  enhance  the  value 


of  all  real  estate  in  its  limits ;  and  the  charges 
for  the  use  of  the  water  may  well  be  en- 
titled to  take  high  rank  among  outstanding 
claims  .against  the  property  so  benefited.  It 
may  be  difficult  to  show  any  substantial  dis- 
tinction in  this  regard  between  such  a  charge 
and  that  of  a  tax  strictly  so  called.  But  a^ 
the  present  case  does  not  call  for  an  opinion 
on  this  point,  it  is  properly  reserved  for  con- 
sideration when  it  necessarily  arises." 


\ 


18.  Anti-trust  Laws. — Statutes  which  are  directed  to  the  prohibition  of  com- 
binations to  restrict  trade,  or  in  any  way  limit  competition  in  the  production 
or  sale  of  articles,  or  to  increase  or  reduce  their  price  in  order  to  preclude  a 
free  and  unrestrained  competition  in  them,  enumerating  and  forbidding  the 
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various  ways  in  which  these  purposes  can  be  accomplished,  do  not  violate  this 
clause  of  the  Federal  Constitution. 


National  Cotton  Oil  Co.  r.  Texas,  (1905) 
197  U.  S.  115.  See  also  Texas  Brewing  Co.  %>. 
Durrum,  (Tex.  Civ.  App.  189&)  46  S.  W.  Rep. 
880.  But  see  In  re  Grice,  (1897)  79  Fed.  Rep. 
«37,  reversed  in  Baker  t?.  Grice,  (1898)  169 
U.  S.  284,  on  the  ground  that  no  such  urgency 
\A'as  shown  as  to  justify  a  federal  court  re- 
leasing on  habeas  corpus  a  person  held  on 
process  of  a  state  court,  and  that  the  peti- 
tioner should  be  left  to  the  regular  course  of 
justice  in  the  state  court  and  the  remedy 
by  writ  of  error  from  the  United  States  Su- 
preme Court. 

An  Iowa  statute  providing  that  it  shall 
be  unlawful  for  two  or  more  fire  insurance 
companies  doing  business  in  that  state,  or  for 
the  officers,  agents,  or  employees,  to  make  or 
enter  into  any  combination  or  agreement  re- 
lating to  the  rates  to  be  charged  for  insur- 
ance, the  amounts  of  commissions  to  be  al- 
lowed agents  for  procuring  the  same,  or  the 
manner  of  transacting  fire  insurance  in  that 
state,  was  l^eld  to  be  unconstitutional  as  de- 
priving the  companies  of  the  liberty  to  con- 
tract. In  this  case  there  was  no  question  as 
to  any  combination  or  conspiracy  to  accom- 
plish any  desired  purpose.  Greenwich  Ins. 
Co.  V.  Carroll,   (1903)    126  Fed.  R«p.  122. 

A  Kansas  statute  provides:  "A  trust  is 
a  combination  of  capital,  skill,  or  acts,  by 
two  or  more  persons,  firms,  corporations,  or 
associations  of  persons,  or  either  two  or  more 
of  them,  for  either,  any,  or  all  of  the  follow- 
ing purposes:  First.  To  create  or  carry  out 
restrictions  in  trade  or  commerce  or  aids  to 
commerce,  or  to  carry  out  restrictions  in  the 
full  and  free  pursuit  of  any  business  author- 
ized or  permitted  by  the  laws  of  this  state. 
Second.  To  increase  or  reduce  the  price  of 
merchandise,  produce,  or  commodities,  or  to 
control  the  cost  or  rates  of  insurance.  Third. 
To  prevent  competition  in  the  manufacture, 
making,  transportation,  sale,  or  purchase  of 
merchandise,  produce,  or  commodities,  or  to 
prevent  competition  in  aids  to  commerce. 
Fourth.  To  fix  any  standard  or  figure,  whereby 
its  price  to  the  public  shall  be,  in  any  man- 
ner, controlled  or  established,  any  article  or 
commodity  of  merchandise,  produce  or  com- 
merce intended  for  sale,  use,  or  consumption  in 
this  state.  Fifth.  To  make  or  enter  into,  or 
execute  or  carry  out,  any  contract,  obligation, 
or  agreement  of  any  kind  or  description  by 
which  thev  shall  bind  or  have  to  bind  them- 
selves  not  to  sell,  manufacture,  dispose  of,  or 
transport  any  article  or  commodity,  or  article 
of  trade,  use,  merchandise,  commerce,  or  con- 
sumption, below  a  common  standard  figure,  or 
by  which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  article,  commodity,  or 
transportation  at  a  fixed  or  graded  figure, 
or  by  which  they  shall  in  any  manner 
establish  or  settle  the  price  of  any  article, 
or  commodity,  or  transportation  between 
them  or  themselves  and  others  to  preclude 
a  free  and  unrestricted  competition  among 
themselves  or  others  in  transportation,  sale, 
or    manufacture    of    any    such    article    or 


commodity,  or  by  which  they  shall  agree 
to  pool,  combine,  or  unite  any  interest 
they  may  have  in  connection  with  the 
manufacture,  sale,  or  transportation  of  any 
such  article  or  counnuaity,  that  its  price  may 
in  any  manner  be  afi'ected.  And  any  such 
combinations  are  hereby  declared  to  be 
against  public  policy,  unlawful  and  void." 
The  statute  is  valid  as  applied  to  a  person 
charged  with  entering  into  an  agreement,  con- 
tract, and  combination  with  grain  dealers 
and  buyers  to  pool  and  fix  the  price  they 
should  pay  for  grain,  and  to  divide  between 
them  the  net  earnings,  and  to  prevent  com- 
petition in  the  purchase  and  sale  of  grain. 
Smiley  t?.  Kansas,  (1905)  196  U.  S.  447, 
wherein  the  court  said :  "  Undoubtedly  there 
is  a  certain  freedom  of  contract  which  can- 
not be  destroyed  by  legislative  enactment.  In 
pursuance  of  that  freedom  parties  may  seek 
to  further  their  business  interests,  and '  it 
may  not  be  always  easy  to  draw  the  line  be- 
tween those  contracts  which  are  beyond  the 
reach  of  the  police  power  and  those  which 
are  subject  to  prohibition  or  restraint.  But 
a  secret  arrangement  by  which,  under  penal- 
ties, an  apparently  existing  competition 
among  all  the  dealers  in  a  community  in  one 
of  the  necessaries  of  life  is  substantially  de- 
stroyed, without  any  merging  of  interests 
through  partnership  or  incorporation,  is  one 
to  which  the  police  power  extends.'*  Affirming 
(1902)  65  Kan.  240.  See  also  State  v.  Schlitz 
Brewing  Co.,  (1900)  104  Tenn.  715. 

A  Nebraska  statute  declared  that  any 
combination  of  capital  oir  skilly  or  acts  by 
which  persons  seek  to  fix  the  price  of  any 
article,  commodity,  use,  or  merchandise,  with 
the  intent  to  prevent  others  in  a  like  business 
or  occupation  from  conducting  the  business  or 
occupation,  is  a  trust,  and  especially  so  as  to 
any  of  the  following  things:  Restrictions  in 
trade;  to  limit  the  production  or  increase  or 
reduce  the  price  of  any  commodity;  to  pre- 
vent competition  in  insurance,  or  in  the  mak- 
ing, transportation,  sale,  or  purchase  of  any 
article;  to  fix  any  standard  whereby  its  price 
to  the  public  shall  in  any  manner  be  estab- 
lished; to  enter  into  any  contract  by  which 
a  party  is  not  to  deal  in  any  article  below  a 
certain  price,  or  by  which  the  parties  agree 
to  keep  the  price  at  any  sum.  The  statute  de- 
clared that  any  persons  violating  the  statute 
should  be  conspirators,  and  punished  accord- 
ingly, and  any  corporation  of  the  state  violat- 
ing the  statute  should  have  its  corporate  exist- 
ence declared  forfeited  by  suit.  It  was  held 
that  the  statute  was  void  as  depriving  per- 
sons of  the  power  to  contract.  "If  this  stat- 
ute is  valid,  two  men  in  the  same  line  of 
business  in  the  same  town  or  village  cannot 
form  a  partnership  if  it  tends  to  maintain 
prices.  They  must  continue,  each  for  himself, 
until  one  or  the  other  or  both  are  destroyed. 
Neither  can  a  stock  company  nor  a  corpora- 
tion be  formed  by  two  or  more  if,  by  so  doing, 
the  price  is  maintained."  Niagara  F.  Ins. 
Co.  r.  Cornell,  (1901)   110  Fed.  Rep.  823. 
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An  Ohio  statute  entitled  "An  Act  to  de- 
fine  trusts  and  provide  for  criminal  penalties 
in  civil  damages,  and  punishment  of  corpora- 
tions, persons,  firms,  and  associations,  or  per- 
sons connected  with  them,  and  to  promote 
free  competition  in  commerce  and  all  classes 
of  business  in  the  state,"  in  so  far  as  it  for- 
bids independent  corporations  to  enter  into 
combinations  to  restrict  competition  in  trade 
with  a  view  to  exacting  from  consumers 
higher  prices  than  would  prevail  under  the 
conditions  of  open  competition,  is  not  void 
as  an  interference  with  the  power  to  make 
contracts,  as  the  guaranty  of  such  liberty  is 
limited  by  the  public  welfare  or  the  exercise 
of  the  police  power.  State  i;.  Buckeye  Pipe 
Line  Co.,  (1900)  61  Ohio  St.  520. 

An  Ohio  statute  which,  literally  construed, 
makes  it  criminal  for  two  or  mdre  persons, 
firms,  partnerships,  etc.,  to  make  or  carry 
out  any  contract,  obligation,  or  agreement, 
by  which  they  combine  or  agree  not  to  sell 
any  .article  below  a  standard  or  common 
figure;  to  fix  values  and  to  keep  the  price  of 


such  articles  at  a  fixed  or  graduated  figure; 
to  settle  the  price  of  any  article  between 
themselves,  or  between  themselves  and  others ; 
to  exclude  all  free  and  unrestricted  competi- 
tion among  themselves,  or  among  themselvet^ 
and  others,  either  in  selling  to  or  purchasing 
from  others,  is  unconstitutional  as  invading 
the  liberty  of  a  person  to  contract.  Gage  v. 
State,  (1903)  24  Ohio  Cir.  Ct.  724,  in  which 
case  the  court  said:  ''The  fault  of  the  Act 
under  consideration  is,  that  it  is  too  general. 
It  makes  no  distinction  between  legal  and 
illegal  combinations  and  agreements  which 
prevent  competition,  or  are  in  restraint  of 
trade.  Contracts  which  have  always  been 
embraced  in  those  inalienable  rights  essential 
to  the  liberty  of  the  citizen  are  made  crim- 
inal equally  with  those  which  the  law  has 
always  condemned.  Statutes  prohibiting  all 
contracts  or  agreements  which  prevent  com- 
petition under  all  circumstances  are  infringe- 
ments of  the  constitutional  liberty  of  the 
citizen.  All  contracts  which  are  in  restraint 
of  trade,  or  prevent  competition,  are  not 
illegal." 


Freliminary  Examination  of  Witnewes  nnder  Anti-trnit  Law.  —  A  proceeding  upon  the 
written  application  of  the  county  attorney  or  attorney-general,  under  the 
Kansas  anti-trust  law,  to  subpoena  witnesses  to  testify  of  their  knowledge  of 
violations  of  that  law,  is  in  the  nature  of  an  investigation,  or  preliminary 
proceeding,  and  is  a  valid  exercise  of  the  judicial  power,  the  procedure  being 
"  due  process  "  of  law  within  the  meaning  of  the  Fourteenth  Amendment  of 
the  Federal  Constitution. 

State  17.  Jack,  (1904)  69  Kan.  387. 

19.  Eelation  of  Employer  and  Employee  —  a.  Ri»ulatino  Payheint  of 
Wages.  —  A  statute  entitled  "  An  Act  to  provide  for  the  protection  of  servants 
and  employees  of  railroads,''  relating  to  the  payment  of  unpaid  wages  without 
abatement  or  deduction  on  discharge  of  an  employee,  does  not  amount  to  de- 
privation of  property,  as  the  Act  is  purely  prospective  in  its  operation.  It 
does  not  interfere  ^ith  vested  rights,  or  existing  contracts,  or  destroy,  or  sensibly 
encroach  upon,  the  right  to  contract,  although  it  imposes  a  duty  in  reference 
to  the  payment  of  wages  actually  earned,  which  restricts  future  contracts  in 
the  particular  named. 


St.  Louis,  etc.,  R.  Co.  v,  Paul,  (1899)  173 
U.  S.  409,  affirming  (1897)  64  Ark.  83. 

Requiring  payment  of  wages  in  money. — 
An  Act  prohibiting  wages  except  in  lawful 
money  and  making  any  contract  for  any  other 
manner  of  payment  illegal,  is  not  a  depriva- 
tion of  property  without  due  process  of  law. 
State  r.  Haun,  (1808)   7  Kan.  App.  509. 

Weekly  payment  laws.  —  A  Rhode  Island 
statute  providing  that  "every  corporation, 
other  than  religious,  literary,  or  charitable 
corporations,  and  every  incorporated  city,  but 
not  including  towns,  shall  pay  weekly  the  em- 
ployees engaged  in  its  business  the  wages 
earned  by  them  to  within  nine  days  of  the 
date  of  such  payment,  unless  prevented  by 


inevitable  casualty:  provided,  however,  that 
if  at  any  time  of  payment  any  employee  shall 
be  absent  from  his  regular  place  of  labor,  he 
shall  be  entitled  to  said  payment  at  any  time 
thereafter  on  demand,"  was  held  to  be  valid. 
State  V.  Brown,  etc.,  Mfg.  (Jo.,  (1892)  18  R. 
I.  16. 

In  specifications  for  municipal  contracts. 
—  A  municipal  ordinance  providing  "  that 
all  specifications  prepared  by  the  head  of  any 
of  the  departments  of  the  executive  branch 
of  the  municipality  of  Cleveland  for  any  pub- 
lic work  or  improvement  and  upon  which, 
under  proper  advertisement,  bids  shall  be  re- 
ceived for  the  performance  of  such  work  or 
the  making  of  any  such  improvement,  such 
speeiflcations  shall  have  inserted  therein,  a 
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clause  providing  that  any  and  all  common 
labor  performed  on  such  work  or  the  making 
of  any  such  improvement  as  ma  be  contem- 
plated, and  in  pursuance  of  any  such  specifi- 
cations, shall  receive  not  less  than  one  dollar 


and  fifty  cents  per  day,  and  that  the  hours  of 
labor  of  such  common  labor  shall  not  exceed 
eight  hours  per  day,"  was  held  to  be  an  in- 
vasion of  the  liberty  to  contract.  State  v, 
Norton,  (1897)   7  Ohio  Dec.  358. 


fc.  Redemption  of  Stobe  Oiidebs  in  Cash.  —  A  statute  which,  with  pro- 
visos, declares  "  that  all  persons,  firms,  corporations,  and  companies,  using 
coupons,  scrip,  punch-outs,  store  orders,  or  other  evidence  of  indebtedness  to 
pay  their  or  its  laborers  and  employees,  for  labor  or  otherwise,  shall,  if  de- 
manded, redeem  the  same  in  the  hands  of  such  laborer,  employee,  or  hona  fide 
holder,  in  good  and  lawful  money  of  the  United  States,"  is  valid. 

Knoxville  Iron  Co.  17.  Harbison,  (1901)   183       able  otherwise  than  in  lawful  money;   and, 

if  such  scrip,  token,  draft,  check,  or  other 
evidence  of  indebtedness  be  so  issued,  sold, 
given,  or  delivered  to  such  laborer,  it  shall 
be  construed,  taken^  and  held  in  all  courts 
and  places  to  be  a  promise  to  pay  the  sum 
specified  therein  in  lawful  money  by  the  cor- 
poration, company,  firm,  or  person  issuing, 
selling,  giving,  or  delivering  the  same  to  the 
person  named  therein  or  to  the  holder  thereof, 
was  held  not  to  be  so  plainly  and  obviously 
in  violation  of  the  Constitution  as  to  justify 
a  court  to  declare  it  void.  State  i?.  Peel 
Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 


U.  S.  18,  affirming  (1899)  103  Tenn.  421.  See 
also  Dayton  Coal,  etc.,  Co.  v.  Barton,  ( 1899) 
103  Tenn.  604. 

A  West  Virginia  statute  prohibiting  any 
corporation*  company,  firm,  or  person  engaged 
in  any  trade  or  business,  either  directly  or 
indirectly,  to  issue,  sell,  give,  or  deliver  to 
any  person  employed  by  sucii  corporation, 
company,  firm,  or  person,  in  payment  of  wages 
due  such  laborer,  or  as  advances  for  labor  not 
due,  any  scrip,  token,  draft,  check,  or  other 
evidence  of  indsotedness  payable  or  redeem- 


c.  Pbohibiting  Assignment  of  Wages.  —  An  Act  prohibiting  the  assign- 
ment of  wages  to  become  due  to  employees  and  making  of  no  effect  any  agree- 
ment by  which  the  employer  would  be  relieved  of  the  obligation  to  pay  such 
wages,  is  not  a  deprivation  of  property  without  due  process  of  law. 

International  Text-Book  Co.  v.  Weisinger,  (1903)   160  Ind.  349. 

d.  Regulating  Hours  of  Labor —  (1)  Eight-hour  Laws  for  Miners. — 
A  state  statute  providing  that  the  period  of  employment  of  workingmen  in 
all  underground  mines  or  workings,  and  in  smelters  and  all  other  institutions 
for  the  reduction  or  refining  of  ores  or  metals,  shall  be  eight  hours  per  day, 
except  in  cases  of  emergency  where  life  or  property  is  in  imminent  danger,  is 
not  a  deprivation  of  property  without  due  process  of  law.  These  employments 
when  too  long  pursued,  the  l^islature  has  judged  to  be  detrimental  to  the 
health  of  the  employees,  and  so  long  as  there  are  reasonable  grounds  for  believ- 
ing that  this  is  so,  its  decision  upon  this  subject  cannot  be  reviewed  by  the  federal 
courts. 


Holden  t;.  Hardy,  (1898)  169  U.  S.  380, 
wherein  the  court  said:  "As  the  possession 
of  property,  of  which  a  person  cannot  be  de- 
prived, doubtless  implies  that  such  property 
may  be  acquired,  it  is  safe  to  say  that  a 
state  law  which  undertakes  to  deprive  any 
clnss  of  persons  of  the  general  power  to  ac- 
quire property  would  also  be  obnoxious  to  the 
same  provision.  Indeed,  we  may  go  a  step 
further  and  say  that,  as  property  can-  only 
be  legally  acquired  ns  between  livinjj  persona 
by  contract,  a  general  prohibition  against 
entering  into  contracts  with  rcspeot  to  prop- 
erty, or  having  as  their  object  the  nonui^i- 
tioii  of  property,  would  be  equally  invalid." 
Affirming  State  r,  Holden,  (1896)  14  Utah  71. 


A  Nevada  statute  providing  that  "the 
period  of  employment  of  workingmen  in  all 
underground  mines  or  workings  shall  b«  eight 
hours  per  day,  except  in  cases  of  emergency 
where  life  or  property  is  in  imminent  danger," 
and  that  "  the  period  of  employment  of  work- 
ingmen in  smelters  and  in  all  other  institu- 
tions for  the  reduction  or  refining  of  ores  or 
metals  shall  be  eight  hours  per  day,  except  in 
cases  of  emergency  where  life  or  property  is  in 
imminent  danger,"  was  held  to  be  within  the 
power  and  discretion  of  the  legislature  to 
enar't  for  the  protection  of  the  health  and 
prolongation  of  the  lives  of  the  w^orkingmen 
affected,  and  the  resulting  welfare  of  the 
state.    Ex  p.  Boyce,  (1904)  27  Nev.  299. 
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It  is  not  competent  for  a  state  to  single 
ont  the  mining,  manufacturing,  and  smelting 
industries  of  the  state,  and  impose  upon  them 
restrictions  with  reference  to  the  hours  of 
labor  of  their  employees  from  which  other 


employers  of  labor  are  exempt.  It  violates  the 
rignt  of  parties  to  make  their  own  contracts, 
a  right  protected  by  this  clause.  In  re  Eight- 
Hour  Bill,   (1895)  21  Colo.  30. 


(2)  Tevrhour  Labor  Law  for  Bakers.  —  A  statute  providing  that  "  no  em- 
ployee shall  be  required  or  permitted  to  work  in  a  biscuit,  bread,  or  cake  bakery 
or  confectionery  establishment  more  than  sixty  hours  in  any  one  week,  or 
more  than  ten  hours  in  any  one  day,  unless  for  the  purpose  of  making  a  shorter 
work  day  on  the  last  day  of  the  week,  nor  more  hours  in  any  one  week  than 
will  make  an  average  of  ten  hours  per  day  for  the  number  of  days  during  sudi 
week  in  which  such  employee  shall  work,"  was  held  to  be  invalid  as  depriving 
persons  of  liberty  to  contract 


Lochner  v.  New  York,  (1905)  198  U.  S. 
62,  wherein  the  court  said:  "The  statute 
now  before  this  court  has  no  emergency  clause 
in  it,  and,  if  the  statute  is  valid,  there  are  no 
circumstances  and  no  emergencies  under 
which  the  slightest  violation  of  the  provisions 
of  the  Act  would  be  innocent.  *  »  ♦ 
We  think  the  limit  of  the  police  power  has 
been  reached  and  passed  in  this  case.  There 
is,  in  our  judgment,  no  reasonable  founda- 
tion for  'holding  this  to  be  necessary  or  ap- 
propriate as  a  health  law  to  safeguard  the 
public  health  or  the  health  of  the  individuals 
who  are  following  the  trade  of  a  baker.  If 
this  statute  be  valid,  and  if,  therefore,  a 
proper  case  is  made  out  in  w^hich  to  deny 
the  right  of  an  individual,  sui  juris,  as  em- 
ployer or  employee,  to  make  contracts  for 
the  labor  of  the  latter  under  the  protection 
of  the  provision  of  the  Federal  Constitution, 
there  would  seem  to  be  no  length  to  which 
legislation    of    this    nature    might    not    go. 


•  *  *  It  is  manifest  to  us  that  the  lim- 
itation of  the  hours  of  labor  as  provided  for 
in  this  section  of  the  statute  imder  which 
the  indictment  was  found,  and  the  plaintiff 
in  error  convicted,  has  no  such  direct  rela- 
tion to  and  no  such  substantial  effect  upon 
the  health  of  the  employee,  as  to  justify  us 
in  regarding  the  section  as  really  a  health 
law.  It  seems  to  us  that  the  real  object  and 
purpose  were  simply  to  regulate  the  hours 
of  labor  between  the  master  and  his  employees 
(all  being  men,  sui  juris),  in  a  private  busi- 
ness, not  dangerous  in  any  degree  to  morals 
or  in  any  real  and  substantial  degree  to  the 
health  of  the  employees.  Under  such  cir- 
cumstances the  freedom  of  master  and  em- 
ployee to  contract  with  each  other  in  rela- 
tion to  their  employment,  and  in  defining  the 
same,  cannot  be  prohibited  or  interfered  with, 
without  violating  the  Federal  Constitution.'* 
Reversing  (1904)    177  N.  Y.  146. 


(3)  Terirhour  Law  for  Railroad  Employees  and  Telegraph  Operators, 


A  statute  declaring  that  ten  hours  shall 
constitute  a  day*s  work  and  that  the  class  of 
employees  specified  in  the  Act  shall  be  paid 
for  every  hour  in  excess  of  ten  which  they 
shall  be  required  or  permitted  to  work,  in 
additional  to  their  jier  diem,  is  unconstitu- 


tional as  iDterfering  with  the  right  of  con- 
tract and  as  taking  property  without  due 
process  of  law.  Wheeling  Bridge,  etc.,  R.  Co. 
r.  Gilmore,  (1894)  4  Ohio  Cir.  Dec.  366,  8 
Ohio  Cir.  Ct.  658. 


e.  Regulating  Screening  and  Weighing  Coal.  —  A  statute  relating  to 
weighing  and  measuring  coal  at  the  place  where  mined  before  the  same  is 
screened,  providing  that  all  coal  mined  and  paid  for  by  weight  shall  be  weighed 
in  the  car  in  which  it  is  removed  from  the  mine,  before  it  is  screened,  and 
shall  be  paid  for  according  to  the  weight  so  ascertained,  at  such  price  per  ton 
as  may  be  agreed  on  by  such  owner  or  operator  and  the  miners  who  mined  the 
same,  that  coal  mined  and  paid  for  by  measure  shall  be  paid  for  according  to 
the  number  of  bushels  marked  upon  each  car  in  which  it  is  removed  from  the 
mine,  and  before  it  is  screened,  and  that  the  price  paid  for  each  bushel  so  ascer- 
tained shall  be  such  as  may  be  agreed  on  as  aforesaid,  was  held  not  to  be  bo 
plainly  and  obviously  in  violation  of  the  Constitution  as  to  justify  a  court  in 
declaring  it  void. 

State  r.  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802, 
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/•  Waiver  of  Right  to  Damages  fob  Injurhss.  —  A  state  statute  which 
provides:  "And  no  railroad  company,  insurance  company,  or  association  of 
other  persons  shall  demand,  expect,  require,  or  enter  into  any  contract^  agree- 
ment, or  stipulation  with  any  other  person  about  to  enter,  or  in  the  employment 
of  any  railroad  company,  whereby  such  person  stipulates  or  agrees  to  surrender 
or  waive  any  right  to  damages  against  any  railroad  company  thereafter  arising 
from  personal  injury  or  death,  or  whereby  he  agrees  to  surrender  or  waive,  in 
case  he  asserts  the  same,  any  other  right  whatsoever,  and  all  such  stipulations  or 
agreements  shall  be  void,"  in  denying  to  the  employees  of  a  railroad  corporation 
the  right  to  make  their  own  contracts  concerning  their  own  labor,  deprives  them 
of  liberty  without  due  process  of  law. 

Shaver  v,  Pennsylvania  R.  Co.,  (1896)  71  Fed.  Rep.  036. 

g.  Prohibiting  Conteaots  Interfering  with  Membership  in  Labor 
Organizations.  —  A  statute  provided :  "  No  employer,  superintendent,  fore- 
man, or  other  person  exercising  superintendence  or  authority  over  any  mechanic, 
miner,  engineer,  fireman,  switchman,  baggageman,  brakeman,  conductor,  tele- 
graph operator,  laborer,  or  other  workingman,  shall  enter  into  any  contract  or 
agreement  with  any  such  employer  requiring  said  employee  to  withdraw  from 
any  trade  union,  labor  union,  or  other  lawful  organization  of  which  said  em- 
ployee may  be  a  member,  or  requiring  said  employee  to  refrain  from  joining 
any  trade  union,  labor  union,  or  other  lawful  organization,  or  requiring  any 
such  employee  to  abstain  from  attending  any  meeting  or  assemblage  of  people 
called  or  held  for  lawful  purposes,  or  shall  by  any  means  attempt  to  compel 
or  coerce  any  employee  into  withdrawal  from  any  lawful  organization  or 
society."  It  was  held  that  this  statute  violated  the  right  to  acquire  property 
by  labor  and  by  contract,  and  was  therefore  repugnant  to  the  constitutional 
provision  that  no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law. 

State  f?.  Julow,  (1895)   129  Mo.  163.  labor  organizations,  or  to  discharge  them  be- 

cause of  their  connection  with  labor  unions, 

An  Act  to  protect  "union"  men  by  mak-  violates  the  due  process  of  law  clause  of  the 
ing  it  a  criminal  offense  for  an  employer  to  Federal  Constitution.  Gillespie  v.  People, 
attempt  to  prevent  his  employees  from  joining       ( 1900)   188  111.  176. 

h,'  Prohibiting  Blacklisting  Employees.  —  The  provision  of  a  state 
statute  was  as  follows:  "No  company,  corporation,  or  partnership  in  this 
state  shall  authorize,  permit^  or  allow  any  of  its  or  their  agents  to,  nor  shall 
any  of  its  or  their  agents,  blacklist  any  discharged  employee  or  employees,  or 
by  word  or  writing  seek  to  prevent,  hinder,  or  restra^in  such  discharged  employee 
or  any  employee  who  may  have  volimtarily  left  such  company's  or  person's 
service  from  obtaining  employment  from  any  other  person  or  company.''  It 
was  held  that  this  provision,  inasmuch  as  it  does  not  interfere  with  the  right  of 
the  employer  to  discharge  an  employee,  or  his  right  to  communicate  to  other 
employers  the  nature  and  character  of  his  employees  when  such  information 
would  be  for  their  interests,  is  not  in  violation  of  the  Fourteenth  Amendment. 

State  t7.  JuBtuB,  (1902)  86  Minn.  279. 
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20.  Eelation  of  Mortgagor  and  Mortgagee —  a.  Title  of  Mobtgagbb  in  Pos- 
session. —  A  statute,  entitled  "  An  Act  in  regard  to  judgments  and  decrees, 
and  the  manner  of  enforcing  the  same  by  execution,  and  to  provide  for  the 
redemption  of  real  estate  sold  under  execution  or  decree,"  provides  in  part: 
"  When  the  premises  mentioned  in  any  such  certificate  shall  not  be  redeemed  in 
pursuance  of  law,  the  legal  holder  of  such  certificate  shall  be  entitled  to  a 
deed  therefor  at  any  time  within  five  years  from  the  expiration  of  the  time 
of  redemption.  The  deed  shall  be  executed  by  the  sheriff,  master  in  chancery, 
or  other  officer  who  made  such  sale,  or  by  his  successor  in  office,  or  by  some 
person  specially  appointed  by  the  court  for  the  purpose.  If  the  time  of  re- 
demption shall  have  elapsed  before  the  taking  effect  of  this  Act,  a  deed  may 
be  given  within  two  years  from  the  time  this  Act  shall  take  effect.  When  such 
deed  is  not  taken  within  the  time  limited  by  this  Act  the  certificate  of  purchase 
shall  be  null  and  void ;  but  if  such  deed  is  wrongfully  withheld  by  the  officer 
whose  duty  it  is  to  execute  the  same,  or  if  the  execution  of  such  deed  is 
restrained  by  injunction  or  order  of  a  court  or  judge,  the  time  during  which  the 
deed  is  so  withheld  or  the  execution  thereof  restrained  shall  not  be  taken  as 
any  part  of  the  five  years  within  which  said  holder  shall  take  deed."  The  state 
Supreme  Court  held  that  the  Act  "  applies  to  mortgagees  in  possession,  and 
that  it  operates  not  simply  as  a  statute  of  limitations  on  the  right  to  obtain  a 
deed,  but  in  effect  as  a  statute  forfeiting,  by  the  nullification  of  the  certificate, 
the  mortgagee's  estate  and  right  of  possession  by  reason  of  laches,  and  means 
that  if  a  deed  be  not  taken  out  within  the  time  specified,  the  mortgagee  has  lost 
his  debt  and  the  mortgagor  has  been  reinstated  in  his  former  title  by  operation 
of  law,  and  without  having  paid  anything  in  redemption."  As  so  construed 
the  statute  deprives  a  mortgagee  in  possession  of  property  without  due  process 
of  law  when  at  the  time  of  its  enactment  the  title  had  passed  according  to  the 
law  of  the  state  in  respect  to  mortgages. 

Bradley  i?.  Lightcap,  (1904)  196  U.  S.  16,  reverHng  (1900)  186  111.  610,  and  (1903)  201 
111.  611. 

b.  Affecting  Rembidy  of  Mortgagee.  —  There  has  been  no  deprivation  of 
property  without  due  process  of  law  by  the  enactment  of  a  statute  subsequent 
to  the  execution  of  a  mortgage  which  solely  affects  the  remedy,  and  does  not 
substantially  alter  those  rights  of  the  mortgagee  or  his  representatives  which 
existed  when  the  mortgage  was  made. 

Red  River  Valley  Nat.  Bank  v.  Craig,  (1901)  181  U.  S.  652. 

c,  Necessity  fob  Seizure  on  Foreclosure.  —  In  suits  for  the  foreclosure 
of  a  mortgage  or  other  lien  upon  real  estate,  no  preliminary  seizure  is  necessary 
to  give  the  court  jurisdiction.  All  cases  in  which  it  has  been  held  that  the 
seizure,  or  its  equivalent,  and  attachment  or  execution  upon  the  property,  is 
necessary  to  give  jurisdiction  are  those  where  a  general  creditor  seeks  to 
establish  a  foreclosure  and  lien  thereby  acquired. 

Roller  t?.  Holly,  (1900)   176  U.  S.  405,  reversing  (1896)   13  Tex.  Civ.  App.  636. 
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21.  Eelating  to  Corporations  and  Stockholders  —  a.  Modifying  Cobporats 
Privileges  and  Franchises.  —  A  state  legislature  may  change  or  modify 
privileges  and  franchises  which  the  state  has  granted  to  a  corporation,  and 
which  concern  the  interests  of  the  public;  but  dealing  with  what  it  has  bestowed, 
either  by  way  of  withdrawal  or  of  alteration,  the  state  may  not  go  further,  and 
so  legislate  as  to  disturb,  affect,  or  impair  rights  eitlier  of  the  corporation  or  of 
its  shareholders,  previously  acquired,  while  the  corporate  functions  were  being 
lawfully  exercised. 

HiU  17.  Glasgow  R.  Co.,  (1888)  41  Fed.  Rep.  616. 

6.  Lease  by  Corporation  Affecting  Dissenting  Stockholder.  —  A 
lease  by  one  corporation  to  another  corporation  of  its  property  and  franchise 
when  the  Act  under  which  both  of  these  corporations  were  organized,  and  the 
legislation  existing  at  the  time,  expressly  conferred  upon  those  corporations  from 
the  beginning  of  their  existence  the  power  to  be  eithef  lessor  or  lessee,  does  not 
deprive  a  dissenting  stockholder  of  property  without  due  process  of  law.  Every 
stockholder,  in  subscribing  for  his  stock,  took  it  subject  to  the  conditions  of  the 
Act  under  the  authority  by  which  it  was  issued,  and  of  the  relevant  provisions 
of  law  existing  at  the  time,  and  was  bound  by  their  several  requirements  and 
conditions. 

Dickinson  v.  Consolidated  Traction  Co.,  (1902)   114  Fed.  Rep.  252. 

c.  Payment  of  Commissioners  by  Corporations  to  Be  Regulated.  — 
A  statute  requiring  the  salaries  and  expenses  of  a  board  of  subway  commis- 
sioners to  be  borhe  by  the  several  corporations  owning  or  operating  electrical 
lines  within  the  city,  does  not  deprive  the  owners  of  such  lines  of  property 
without  due  process  of  law. 

New  York  i\  Squire,  (1892)  145  U.  S.  191. 

flf.  Expenses  of  Liquidation  to  Be  Paid  out  of  Assets.  —  A  statute 
requiring  all  persons  or  companies  now  engaged  or  that  may  hereafter  engage  in 
issuing  contracts  and  providing  for  the  redemption  or  fulfilling  thereof  by  the 
accumulation  of  a  fund  from  contributions  by  the  holders  of  such  contracts, 
or  providing  for  the  maturing  or  fulfilling  of  such  contracts  in  the  order  of  their 
issue,  or  in  some  other  fixed  or  arbitrarily  determined  manner,  or  providing 
for  paying  money  or  giving  property  represented  to  be  of  greater  value  than 
the  amount  paid  under  such  contract,,  with  the  net  earnings  added,  or  providing 
for  the  loaning  of  funds  contributed  by  the  holders  of  such  contracts  in  any  fixed 
or  arbitrarily  determined  order  or  manner,  or  for  making  loans  to  such  sub- 
scribers from  such  funds  to  be  paid  in  instalments,  for  the  protection  of  the 
subscribers  or  holders  of  such  contracts,  to  comply  with  certain  conditions, 
does  not  deprive  a  company  engaged  in  such  business  of  its  property  without 
due  process  of  law  in  providing  that  a  receiver  and  his  attorney,  appointed  to 
wind  up  the  a£Fairs  of  the  company,  shall  be  paid  for  their  services  out  of  the 
assets. 
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State  V.  Preferred  Tontine  Mercantile  Co.,  administered    upon    does    not   c^jnstitute   the 

(1904)    184  Mo.  160,  in  which  case  the  court  taking  of  the   defendants'   property   without 

said:     "No  right  is  taken  away  from  the  de-  due  process  of  law.     Such    allowances  have 

fendant,  except  as  the  result  of  a  judgment  ever  been  made  in  cases  ot  v   'uvership,  and 

of  a  court  of  competent  jurisdiction  after  no-  are  properly  made,  for  otlierwise  the  court 

tice  and  hearing.    The  fact  that  the  receiver  would  be  helpless  to  enforce  its  decrees." 
and  his  attorney  are  paid  out  of  the  assets 

e.  Enforcement  of  Stockholder's  Liability.  —  Under  the  provisions  of 
a  statute  entitled  "  An  Act  to  provide  for  the  better  enforcement  of  the  liability 
of  stockholders  of  corporations,"  the  District  Court  is  authorized  to  proceed, 
upon  notice  given  as  such  court  may  direct,  to  ascertain  the  probable  indebted- 
ness of  a  corporation  which  \\qa  made  an  assignment  under  tlie  laws  of  the 
state  for  the  benefit  of  its  creditors,  or  for  which  a  receiver  in  insolvency  has 
been  appointed,  and  the  expenses  of  such  assignment  or  receivership,  and 
the  probable  amount  of  assets  available  for  the  payment  thereof,  and  also  as 
to  what  parties  are  or  may  be  liable  as  stockholders,  and  the  nature  and  extent 
of  such  liability;  and  if,  on  such  ascertainment,  it  appears  to  the  court  that 
the  assets  are  insufficient  to  meet  the  indebtedness  and  expenses  of  the  tnist,  it 
is  authorized  and  directed  to  levy  a  ratable  assessment  upon  all  parties  liable 
as  stockholders,  or  on  account  of  stock  shares,  for  such  an  amount,  proportion, 
or  percentage  of  the  liability  as  in  its  discretion  such  court  may  deem  proper; 
and  the  order  and  assessment  so  levied  is  made  conclusive  upon  and  against 
all  parties  so  liable  as  to  all  matters  relating  to  the  amount  of,  the  propriety 
of,  and  the  necessity  for,  such  an  assessment.  It  was  held  that  these  pro- 
visions are  not  in  violation  of  any  provision  of  the  Constitution  of  the  United 
States  in  that  a  judicial  proceeding  is  thereby  authorized  without  due  process 
of  law. 

Straw,  etc.,  Mfg.  Co.  t\  L.  D.  Kilbourne  Boot,  etc.,  Co.,  (1900)  80  Minn.  125. 

f.  Execution  AgxYINst  Members  of  Limited  Partnership  Association. 
—  The  issuance,  in  accordance  with  statute,  of  an  execution  against  the  mem- 
bers of  a  limited  partnci-ship  association  to  the  extent  of  their  unpaid  sub- 
scriptions to  the  stock,  upon  the  return  of  an  unsatisfied  execution  issued 
against  the  association,  does  not  deny  to  such  members  due  process  of  law. 

Rouse  r.  Donovan,   (1895)    104  Mich.  234. 

g.  Making  Directors  Sureties  for  Codirectors  and  Officers.  —  A 
provision  of  a  state  constitution  making  corporate  directors  sureties  for  their 
codirectors  and  for  tiie  officers  of  the  corporation,  for  moneys  so  misa]>- 
propriated  as  to  render  the  defaulting  officer  guilty  of  a  violation  of  law,  is  not 
repugnant  to  the  Federal  Constitution  as  depriving  directors  of  property 
without  due  process  of  law. 

Winchester  v,  Howard,  (1902)   136  Cal.  432. 

82.  Bailroad  Companies —  a..  Regulating  Rates  —  (1)  In  OeneraiL  —  The 

legislature  of  a  state  has  the  power  to  prescribe  the  charges  of  a  railroad  company 

for  the  carriage  of  persons  and  merchandise  within  its  limits,  in  the  absence  of 

any  provision  in  the  charter  of  the  company  constituting  a  contract  vesting  in 
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it  authority  over  tibose  matters,  subject  to  the  limitation  that  the  carriage  is 
not  required  without  reward  or  upon  conditions  amounting  to  a  taking  of 
property  for  public  use  without  just  compensation. 


Georgia  R.,  etc.,  Co.  r.  Smith,   (1888)    128 
U.  S.  179. 

General  statutes  regulating  the  use  of 
railroads  in  a  state,  or  fixing  the  maximum 
rates  of  charges  for  transportation  when  not 
forbidden  by  charter  contracts,  do  not  neces- 
sarily deprive  the  corporation  owning  or  ope- 
rating a  railroad  within  the  state  of  its  prop- 
erty without  due  process  of  law.  Railroad 
Commission  Cases,  (1886)  116  U.  S.  335,  re- 
rersinq  Farmers'  L.  &  T.  Co.  v.  Stone,  (1884) 
20  Fed.  Rep.  270,  and  Illinois  Cent.  R.  Co. 
V.  Stone,  (1884)  20  Fed.  Rep.  468. 

The  legislature  has  the  power  to  fix  maxi- 
mum rates  to  be  charged  for  services  ren- 
dered in  a  public  employment,  and  companies 
so  engaged  are  subject  to  legislative  control 
as  to  their  rates  unless  protected  by  their 
charters.  This  amendment  a  fiords  no  protec- 
tion, and  for  protection  against  abuses  by 
legislatures  the  people  must  resort  to  the 
polls,  not  to  the  courts,  Munn  r.  Illinois, 
(1876)  94  U.  S.  134,  affirming  (1873)  69  111. 
80.  See  also  Tillev  v.  Savannah,  etc.,  R.  Co., 
(1881)  5  Fed.  Rep.  641. 

A  statute  which  fixes  a  maximum  of  charge 
to  be  made  by  a  railroad  company  for  fare 
and  freight  upon  the  transportation  of  per- 
sons and  property  does  not  deprive  a  railroad 
company  of  property  without  due  process  of 
law.  Where  property  has  been  clothed  with 
a  public  interest,  the  legislature  may  fix  a 
limit  to  that  which  will  in  law  be  reasonable 
for  its  usp.  Peik  r.  Chicago,  etc.,  R.  Co., 
(1876)  94  U.  S.  178,  See  also  Winona,  etc., 
R.  Co.  r.  Blake,   (1876)   94  U.  S.  180. 


1  f  for  the  benefit  of  any  part  of  the  people, 
of  the  whole  people,  rates  of  transportation 
by  railroad  are  changed  and  lowered  so  as  to 
injure  the  vested  rights  of  the  carrier  in  his 
property,  the  provision  of  the  Federal  Consti- 
tution forbidding  the  states  to  deprive  a  per- 
son of  his  property  without  due  process  of 
law,  presents  an  impassable  barrier  to  such 
action.  Clyde  r.  Richmond,  etc.,  R.  Co., 
(1893)   67  Fed.  Rep.  439. 

Joint  through  r/ites.  —  An  Iowa  statute 
empowering  a  board  of  state  railroad  commis- 
sioners to  establish  joint  through  rates,  does 
not  deprive  the  railroad  of  property  without 
due  process  of  law.  The  power  of  the  states 
is  exercised  through  their  designated  ofiicers, 
the  railroad  commissioners,  by  proceedings 
specially  provided  to  enforce  the  authority  of 
the  state.  The  proceedings  provided  for  notice 
to  the  railroad  company,  and  that  they  shall 
be  heard  in  the  questions  of  joint  rates. 
Burlington,  etc.,  R.  Co.  r.  Dey,  (1891)  82 
Iowa  337. 

A  proceeding  in  a  court  of  visitatioii,  upon 
which  the  legislature  had  conferred  full  power 
to  regulate  the  operation  of  railroad  and  tele- 
graph companies,  and  to  prescribe  schedules 
of  rates  and  charges,  and  the  power  to  pass 
judicially  upon  its  regulations,  and  the  rea- 
sonableness of  the  rates  fixed  by  it,  to  embody 
its  determination  in  decrees,  which  it  was 
authorized  to  enforce  by  the  appointment  of 
receivers  and  the  sequestration  of  the  prop- 
erty of  the  companies,  is  not  due  process  of 
law.  Western  Union  Tel.  Co.  r.  Myatt,  (1899) 
OS  Fed.  Rep.  360. 


The  Fact  that  a  Bailroad  Has  Been  Organised  under  an  Aot  of  Congress  for  the  accom- 
plishment of  national  objects  does  not  stand  in  the  way  of  a  state  prescribing 
rates  for  transporting  property  on  that  road  wholly  between  points  within  its 
territory,  so  long  as  Congress  has  not  exercised  that  right  under  its  reserved 
power. 

Smyth  V.  Ames,  (1898)  169  U.  S.  522,  affirming  Ames  v.  Union  Pac.  R.  Co.,  (1894)  64 
Fed.  Rep.  165. 

(2)  Regulatiiig  Passenger  Fare^  —  (a)  In  General.  —  A  statute  simply  regu- 
lating passenger  fares  cannot  be  held,  as  a  matter  of  law,  to  be  unconstitutional. 

Chicago,  etc.,  R.  Co.  r.  Wellman,   (1892)   143  U.  S.  342. 

(h)  Fixingr  Bate  for  Mileage  Tickets.  —  A  statute  requiring  railroads  to  keep  for 

sale  one-thousand-mile  tickets  at  certxiin  rates,  which  rates  are  lower  than  the 

general  rates,  is  a  deprivation  of  pro]X}rty  without  due  process  of  law,  when 

the  general  rate  has  been  fixed  within  the  maximum  rate  established  by  the 

legislature  at  what  must  bo  presumed  prima  far'i^  to  bo  a  reasonable  rate.     In 

so  holding,  the  court  is  not  thereby  interfering  with  the  power  of  the  legislature 

over  railroads  as  corporations  or  common  carriers,   to  so  legislate  as  to  fix 
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maximum  rates,  to  prevent  extortion  or  undue  charges,  and  to  promote  the 
safety,  health,  convenience,  or  proper  protection  of  the  public. 


Lake  Shore,  etc.,  R.  Co.  v.  Smith,  (1899) 
173  U.  S.  684,  reversing  Smith  v.  Lake  Shore, 
etc.,  R.  Co.,  (1897)  114  Mich.  460. 

A  statute  requiring  railroads  to  sell  one- 
thousand-mile  mileage  books  at  a  reduced 
price  violates  the  Fourteenth  Amendment  of 


the  Federal  Constitution  as  a  taking  of  prop- 
erty without  due  process  of  law.  Beardsley 
r.  New  York,  etc.,  R.  Co.,  (1900)  162  X.  Y. 
230,  reversing  (1897)  15  N.  Y.  App.  Div.  251. 
See  also  Dillon  v.  Erie  R.  Co.,  (Supm.  Ct. 
App.  T.  1897)    19  Misc.   (N.  Y.)    118. 


(3)  Mvst  Be  Reasonahle  —  (a)  In  General.  —  Legislation  establishing  a  tarifiF 
of  rates  whidi  is  so  unreasonable  as  practically  to  destroy  the  value  of  the 
property  of  the  companies  engaged  in  the  carrying  business  deprives  the  com- 
panies of  their  property  without  due  process  of  law. 

St.  Louis,  etc.,  R.  Co.  v.  Gill,  (1895)  156 
U.  S.  657. 

Not  only  is  it  the  right  of  the  public  that 
the  rates  be  just  and  reasonable,  and  the 
duty  of  the  railroad  commissioners  to  see  that 
they  are  just  and  reasonable;  there  is  a  cor- 
relative right  in  the  railroads  that  the  rates 
imposed  on  them  be  just  and  reasonable,  and 
if  they  be  just  and  reasonable  it  is  their  right 
that  they  remain  unchanged.  Clyde  i'.  Rich- 
mond, etc.,  R.  Co.,   (1893)    57  Fed.  Rep.  439. 

State  statutes  which  tend  to  enforce  a  com- 
pliance with  the  rates  of  a  railroad  commis- 
sion, whether  they  be  reasonable  or  not,  and 
tending  to  embarrass  or  enabling  the  commis- 
sioners to  embarrass  such  railroads  as  may 
choose  to  invoke  the  protection  of  the  Consti- 
tution, are  void.  Mercantile  Trust  Co.  r. 
Texas,  etc.,  R.  Co.,  (1892)  51  Fed.  Rep.  529. 

Sates  fixed  presumptively  reasonable.  —  In 
examining  rates  fixed  by  the  commission,  they 

(b)  Queition  of  Beasonsbleness  Is  Jadioial.  —  The  question  of  the  reasonableness  of 
a  rate  of  charge  for  transportation  by  a  railroad  company,  involving  as  it  does 
the  element  of  reasonableness,  both  as  regards  the  company  and  as  regards  the 
public,  is  mainly  a  question  for  judicial  investigation  requiring  due  process 
of  law  for  its  determination.  If  the  company  is  deprived  of  the  power  of 
charging  reasonable  rates  for  the  use  of  its  property,  and  such  deprivation  takes 
place  in  the  absence  of  investigation  by  judicial  machinery,  it  is  deprived  of 
the  lawful  use  of  its  property  and  thus,  in  substance  and  effect,  of  the  property 
itself,  without  due  process  of  law. 


must  be  taken  presumptively  as  reasonable. 
Matthews  v.  Corporation  Com'rs,  (1901)  106 
Fed.  Rep.  10. 

When  a  railroad  is  composed  by  consolida- 
tion of  two  or  more  companies  incorporated 
in  two  or  more  states,  the  reasonableness  of 
the  rates  established  by  statute  in  one  state 
is  not  to  be  determined  by  the  cost  of  trans- 
portation over  one  of  the  divisions  of  the  con- 
solidated road  within  that  state,  but  the  cor- 
rect test  is  as  to  the  effect  on  the  entire  line. 
The  company  cannot  claim  the  right  to  earn 
a  net  profit  from  every  mile,  section,  or  other 
part  into  which  the  road  might  be  divided, 
nor  attack  as  unjust  a  rate  at  which  some 
such  part  would  be  unremunerative,  but  the 
earnings  of  the  entire  line  must  be  estimated 
as  against  all  its  legitimate  expenses  under 
the  operation  of  the  statute  within  the  limits 
of  that  state.  St.  Louis,  etc.,  R.  Co.  r.  Gill, 
(1895)   156  U.  S.  657. 


Chicago,  etc.,  R.  Co.  v.  Minnesota,   (1890) 
134  U.  S.  458. 


"  If  unhampered  by  contract  there  is  no 
doubt  of  the  power  of  the  state  to  provide 
by  legislation  for  maximum  rates  of  charges 
for  railroad  companies,  subject  to  the  condi- 
tion that  they  must  be  such  as  will  admit 
of  the  carrier  earning  a  compensation  that 
under  all  the  circumstances  shall  be  just  to 
it  and  to  the  public;  and  whether  they  are 
or  not  is  a  judicial  question.  If  the  rntes  are 
fixed  at  an  insufficient  amount  within  the 
meaning  of  that  term  as  given  by  the  courts, 
the  law  would  be  invalid,  as  amounting;  to 
the  taking  of  property  of  the  company  with- 
out due  process  of  law."     Lake  Shore,  etc.. 


R.  Co.  r.  Smith,  (1899)  173  U.  S.  687,  re- 
versing Smith  t\  Lake  Shore,  etc.,  R.  Co., 
(1897)  114  Mich.  460.  See  also  Beardsley  r. 
New  York,  etc,  R.  Co.,  (1900)  162  N.  Y.  230, 
reversing   (1897)    15  N.  Y.  App.  Div.  251. 

Tlie  enforcement  of  the  constitutional  right 
of  railroad  companies  to  resist  the  enforce- 
ment of  such  regulations  of  rates  as  result  in 
depriving  them  of  their  property  rights,  be- 
longs to  the  courts.  They  can  always  in- 
stitute the  inquiry  whether  the  rates  im- 
posed by  a  commission  are  just  and  reason- 
able, and  on  the  determination  of  this  ques- 
tion depends  their  right  to  interfere.  Clyde 
r.  Richmond,  etc.,  R.  Co.,  (1893)  57  Fed.  Rep. 
439. 
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While  rates  for  the  transportation  of  per- 
sons and  property  within  the  limits  of  a 
state  are  primarily  for  its  determination, 
the  question  whether  they  are  so  unreason- 
ably low  as  to  deprive  the  carrier  of  its  prop- 
erty without  such  compensation  as  the  Con- 
stitution secures,  and  therefore  without  due 
process  of  law,  cannot  be  so  conclusively  de- 
termined by  the .  legislature  of  the  state  or 
by  regulations  adopted  under  its  authority, 
that  tne  matter  may  not  become  the  subject 
of  judicial  inquiry.  Smyth  v.  Ames,  (1808) 
169  U.  S.  526,  affirming  Ames  v.  Union  Pac. 
R.  Co.,  (1894)  64  Fed.  Rep.  165. 

Formation  of  tariff  is  legislative  or  ad- 
ministrative.—  The  formation  of  a  tariff  of 
charges  for  the  transportation  by  a  common 


carrier  of  persons  or  property  is  a  legislative 
or  administrative  rather  than  a  judicial  func- 
tion. The  courts  are  not  authorized  to  re- 
vise or  change  the  body  of  rates  imposed  by 
the  commission.  They  do  not  determine 
whether  one  rate  is  preferable  to  another,  or 
what,  under  all  the  circumstances,  would  be 
fair  and  reasonable  as  between  the  carriers 
and  the  shippers.  They  do  not  engage  in 
any  mere  administrative  work.  There  can 
be  no  doubt  of  their  power  and  duty  to  in- 
quire whether  a  body  of  rates  prescribed  is 
unjust  and  unreasonable,  and  sucn  as  to  work 
a  practical  destruction  to  rights  of  property, 
and,  if  found  so  to  be,  to  restrain  its  opera- 
tion. Trammell  v.  Dinsmore,  (C.  C.  A.  1900) 
102  Fed.  Rep.  800. 


A  Statute  Which  Gives  to  a  Bailroad  Commission  power^  on  finding  a  railroad  com- 
pany guilty  of  charging  extortionate  rates,  to  fix  rates  of  toll  or  compensation, 
and  which  declares  that  any  railroad,  its  officers,  agents,  or  employees,  charging, 
collecting,  or  receiving  higher  rates  than  those  fixed,  shall  be  guilty  of  ex- 
tortion, deprives  such  persons  of  liberty,  without  due  process  of  law,  when 
there  is  no  provision  in  the  Act  that  the  judicial  tribunal  which  shall  try 
the  accused  for  that  offense  may  investigate  and  decide  whether  the  rate 
fixed  in  this  extraordinary  preliminary  proceeding  before  the  administrative 
body  was  reasonable  or  just 


Louisville,  etc.,  R.  Co.  v.  McChord,  (1900) 
103  Fed.  Rep.  216,  in  which  case  the  court 
said  that  a  legislature  may  delegate  to  a 
commission  power  to  establish  rates  generally, 
but  not  the  power  to  try  an  individual  rail- 
road for  an  offense,  and  lower  its  rates,  alone, 
as  the  penalty  of  such  conviction.  "  Nothing 
short  of  a  judicial  proceeding  conforming  to 
due  process  of  law,  which  not  only  includes 


due  notice  to  the  company  interested,  but  a 
tribunal  legally  competent  to  act,  can  find  a 
railroad  guilty  of  extortion,  as  a  basis  for 
imposing  the  arbitrary  penalty  of  lowering 
their  customary  rates,  and  as  furnishing  a 
stepping  stone  to  ulterior  penalties  of  great 
severity,  which  it  is  the  obvious  purpose  of 
the  Act  to  have  inflicted."  Reversed  on  juris- 
dictional grounds,  (1901)   183  U.  S.  483. 


(4)  Must  Admit  of  Earning  Just  Compensation.  —  A  state  enactment,  or 
regulations  under  the  authority  of  a  state  enactment,  establishing  rates  for  the 
transportation  of  persons  or  property  by  railroad,  that  will  not  admit  of  the 
carrier  earning  such  compensation  as  under  all  the  circumstances  is  just  to  it 
and  to  the  public,  would  deprive  such  carrier  of  its  property  without  due 
process  of  law,  and  would  therefore  be  repugnant  to  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 

Affirming  Ames  r.  Union  Pac.  R.  Co.,  (1894) 
64  Fed.  Rep.  165.  See  also  Wallace  v.  Arkan- 
sas Cent.  R.  Co.,  (C.  C.  A.  1902)  118  Fed. 
Rep.  424;  Matthews  v.  Corporation  Com'rs, 
(1901)   106  Fed.  Rep.  P. 


Smyth  V.  Ames,  (1898)  169  U.  S.  526, 
wherein  the  court  said :  "  The  basis  of  all 
calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining 
a  highway  under  lefjislative  sanction  must 
be  the  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public.  And 
in  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and 
markiet  value  of.  its  bonds  and  stock,  the 
present  as  compared  with  the  orininal  cost 
of  construction,  the  probable  enrninpj  capac- 
ity of  the  property  under  particular  rates 
prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case." 


On    present    value    of    property. —  As    a 

basis  for  the  calculation  of  reasonable  rates 
in  estimating  the  value  of  the  property,  the 
estimate  must  be  bnsed  on  its  present  value 
and  not  what  was  its  value  in  the  past,  nor 
what  it  cost,  nor  what  it  would  cost  to  dupli- 
cate it,  nor  its  probable  future  value.  Mat- 
thews i;.  Corporation  Com'rs,  (1901)  106  Fed. 
Rep.  9. 

It  is  doubtful  whether  any  single  rule  can 

be   laid   down   by   which   the    reasonableness 

*      of  rates  can  be  determined,  applicable  to  all 
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cases.  If  it  be  said  that  the  rates  must  be 
such  as  to  secure  to  the  owners  a  reasonable 
per  cent,  on  the  money  invested,  it  will  be 
remembered  that  many  things  have  happened 
to  'make  the  investment  far  in  excess  of  the 
actual  value  of  the  property  —  injudicious 
contracts,  poor  engineering,  unusually  high 
cost  of  material,  rascality  on  the  part  of  those 
engaged  in  the  construction  or  management 
of  the  property.  These  and  many  other  things, 
as  is  well  known,  are  factors  which  have 
largely  entered  into  the  investments  with 
which  many  railroad  properties  stand  charged. 
Now,  if  the  public  was  seeking  to  take  title 
to  the  railroad  by  condemnation,  the  present 
value  of  the  property,  and  not  the  cost,  is 
that  which  would  have  to  pay.  In  like  man- 
ner, it  may  be  argued  that,  when  the  legisla- 
ture assumes  the  right  to  reduce,  the  rates  so 
reduced  cannot  be  adjudged  unreasonable  if, 
under  them,  there  is  earned  by  the  railroad 
company  a  fair  interest  on  the  actual  value 
of  the  property.  It  is  not  easy  always  to 
determine  the  value  of  railroad  property,  and 
if  there  is  no  other  testimony  in  respect 
thereto  than  the  amount  of  stock  and  bonds 
outstanding,  or  the  construction  account,  it 
may  be  fairly  assumed  that  one  or  other  of 
these  represents  it,  and  computation  as  to 
the  compensatory  quality  of  rates  may  be 
based  upon  such  amounts.  Ames  r.  Union 
Pac.  R.  Co.,  (1894)   64  Fed.  Rep.  177. 

Reorganized  railroad.  —  A  state  statute 
fixed  the  maximum  fare  that  a  railroad  niiglit 
charge  and  collect  for  carrying  a  passenger 
within  the  state  at  three  cents  per  mile.  It 
was  held  that,  as  to  a  reorg-anized  railroad, 
the  rate  was  not  unreasonable  by  reason  of 
the  admitted  fact  that  with  the  same  traffic 
that  their  road  had  at  the  time,  and  charging 
for  transportation  at  the  rate  of  three  cents 
per  mile,  the  net  yearly  income  would  be  less 
than  one  and  a  half  per  cent,  of  the  original 
cost  of  the  road  and  only  a  little  more  than 
two  per  cent,  on  the  amount  of  its  bonded 
debt,  when  there  was  no  evidence  as  to  how 
much  money  the  bonds  cost  or  as  to  the 
amount  of  the  capital  stock  of  the  corporation 
as  organized,  or  as  to  the  sum  paid  for  the 
road  by  the  corporation  or  its  trustees.  Dow 
c.  Beidelman,  (1888)    126  U.  S.  690. 

Compensation  implies  three  things  —  pay- 
ment of  codt  of  service,  interest  on  bonds,  and 
then  some  dividend.  Cost  of  service  implies 
skilled  labor,  the  best  appliances,  keeping  of 
the  roadbed  and  the  cars  and  machinery  and 
other  appliances  in  perfect  order  and  repair. 
Chicago,  etc.,  R.  Co.  t\  Dey,  (1888)  3.5  Fed. 
Rep.  879. 

A  general  averment  in  a  bill  that  a  tariff 
as  established  is  unjust  and  unreasonable  is 
supported  by  the  admitted  facts  that  the 
road  cost  far  more  than  the  amount  of  stock 
and  bonds  outstanding;  that  such  stock  and 
bonds  represent  money  invested  in  its  con- 
struction; that  there  has  been  no  waste  or 
mismanagement  in  the  construction  or  opera- 
tion ;  that  supplies  and  labor  have  been  pur- 
chased at  the  lowest  possible  price  consistent 
ivith   the  successful   operation   of  the  road; 


that  the  rates  voluntarily  fixed  by  the  com- 
pany have  been  for  ten  years  steadily  de- 
creasing until  the  aggregate  decrease  has  been 
more  than  fifty  per  cent. ;  that  under  the  rates 
thus  voluntarily  established,  the  stock,  which 
represents  two-fifthfl  of  the  value,  has  never 
received  anything  in  the  way  of  dividends, 
and  that  for  the  last  three  years  the  earnings 
above  operating  expenses  iiave  been  insuffi- 
cient to  pay  the  interest  on  the  bonded  debt, 
and  that  the  proposed  tarifi',  as  enforced,  will 
so  diminish  the  earnings  that  they  will  not 
be  able  to  pay  one-half  the  interest  on  the 
bonded  debt  above  the  operating  expenses; 
and  such  an  averment  so  supported  will,  in 
the  absence  of  any  satisfactory  showing  to 
the  contrary,  sustain  a  finding  that  the  pro- 
posed tariff  is  unjust  and  unreasonable.  Rea- 
gan t?.  Farmers'  L.  &  T.  Co.,  (1894)  164  U. 
S.  412. 

A  schedule  as  a  whole  must  control,  and  its 
validity  or  invalidity  does  not  depend  upon 
the  sufficiency  or  insufficiency  of  the  rates  for 
any  few  particular  subjects  of  transportation. 
Chicago,  etc.,  R.  Co.  t?.  Dey,  (1888)  36  Fed. 
Rep.  881. 

Entire  schedule  must  be  considered.  —  In 
deciding  whether  the  rates  fixed  under  legisla- 
tive authority  violate  this  amendment,  the  de- 
termination cannot  rest  on  one  set  of  rates 
for  specified  articles,  but  consideration  should 
be  given  to  all  the  rates  on  all  articles,  and 
it  should  be  ascertained  whether,  as  a  whole, 
the  result  is  reasonable.  Matthews  t\  Cor- 
poration Com'rs,  (1901)   106  Fed.  Rep.  10. 

Local  rates  not  alone  to  be  considered. — 
In  determining  whether  the  maximum  rates 
for  local  traffic  prescribed  by  a  state  statute 
are  reasonable,  it  will  not  do  to  look  simply 
at  the  gross  earnings,  and,  because  the  re- 
duction therein  made  by  the  enforcement  of 
this  statute  still  leaves  enough  to  pay  reason- 
able compensation  to  the  owners  of  the  prop- 
erty, uphold  the  Act,  because,  if  the  legisla- 
ture of  one  state  can  put  in  force  this  tariff 
for.  local  business,  the  legislatures  of  other 
states  through  which  these  roads  run,  and  the 
Congress  of  the  United  States  may  make  cor- 
responding reductions  in  the  rates  of  all  other 
business,  local  and  interstate,  and  the  aggre- 
gate of  such  reductions  might  entirely  destroy 
all  earning  capacity  from  the  property.  Ames 
V.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  Rep. 
179. 

Comparison  of  gross  receipts  from  new 
and  old  schedules. — A  court  cannot  proceed 
upon  the  theory  that  a  comparison  of  the 
actual  gross  receipts  of  a  railroad  company 
from  its  local  business  with  those  it  would 
h;n'e  received  if  the  rates  prescribed  had  be«i 
in  force  is  sufficient  to  determine  the  question 
of  the  reasonableness  of  the  latter  rates,  and 
institute  such  comparison  with  respect  to  the 
four  years  preceding  the  commencement  of 
tlie  suit.  The  amount  of  gross  receipts  from 
any  business  does  not  of  itself  determine 
whether  such  business  is  profitable  or  not. 
The  question  of  expense  incurred  in  producing 
those  receipts  must  be  always  taken  into  ac- 
count^ and  only  by  striking  the  balance  be* 
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iween  the  two  can  it  be  determined  that  the 
buBineas  is  profitable.     Chicago,  etc.,  R.  Co. 
V.  Tompkins,  (1900)   176  U.  S.  167,  reversing 
(1898)  90  Fed.  Rep.  363. 

Profits  on  good  and  bad  years.  —  A  rail- 
road is  not  entitled  to  a  given  per  cent,  on 
its  capital  stock  without  reference  to  the  in- 
terests of  the  public.  The  net  profits  of  good 
years  cannot  be  appropriated  to  make  good 
the  losses  of  the  bad  years,  as  in  the  case  of 
years  of  panic  and  general  depression  when 
all  investments  of  every  character  suffer.  Mat- 
thews t;.  Corporation  Com'rs,  (1901)  106  Fed. 
Rep.  9. 

Result  in  carrying  freight  at  a  loss.  —  A 
statute  which  prescribes  the  maximum  of 
rates  for  the  transportation  of  freight  by 
railroads  within  the  state,  under  which  present 
reasonable  remuneration  is  not  furnished, 
cannot  be  enforced.  Ames  r.  Union  Pac.  R. 
Co.,  (1894)  64  Fed.  Rep.  167. 

fiates  giving  some  compensation,  however 
imalL  —  Where  the  proposed  rates  will  give 
some  compensation,  however  small,  to  the 
owners  of  the  railroad  property,  the  courts 
have  no  power  to  interfere.  Appeal  must 
then  be  made  to  the  le^rislature  and  the  people. 
But  where  the  rates  proscribed  will  not  pay 
some  compensation  to  the  owners,  then  it  is 
the  duty  of  the  courts  to  interfere  and  pro- 
tect the  companies  from  such  rates.  While  by 
reducing  rates,  the  value  of  the  stockholder's 
property  may  be  reduced,  in  that  less  divi- 
dends are  possible,  yet,  if  the  rates  are  so 
reduced  that  no  dividends  are  possible,  and 
especially  if  they  are  such  that  the  interest 
on  the  mortgage  debt  is  not  earned,  then  the 
enforcement  of  the  rates  means  either  con- 
fiscation, or  compelling,  in  the  language  of 
the  Supreme  Court,  the  corporation  to  carry 
persons  or  property  without  reward.  Chi- 
cago, etc.,  R.  Co.  t'.'Dey,  (1888)  35  led.  Rep. 
880.      . 


Insufficient  to  pay  half  interest  on  valid 
debt.  —  When  the  earnings  of  a  railroad, 
conducted  efiiciently,  economically,  and  hon- 
estly, with  operating  expenses  in  no  case 
greater  than  such  efficient,  economical,  and 
honest  management  requires,  are  insufficient 
to  pa\'  one-half  the  interest  on  a  valid  debt, 
contracted,  as  found  by  the  master  in  this 
case,  in  a  careful,  economical,  and  honest  ad- 
ministration of  the  company's  business,  then 
a  schedule  of  proposed  rates  which  materially 
reduced  these  earnings  would  be  unjust  and 
unreasonable.  Chicago,  etc.,  R,  Co.  v.  Smith, 
(1901)    110  Fed.  Rep.  475. 

Two  per  cent,  on  preferred,  nothing  on 
common  stock.  —  While  the  legislature  has  a 
right  to  regulate  and,  within  proper  bounds, 
to  limit  the  rates  and  tolls  that  may  be 
charged  by  a  railroad  company,  it  does  not 
appear  to  have  the  right  thereby  to  destroy 
or  take  away  such  reasonable  profits  as  may 
be  earned  by  a  company  for  the  benefit  of  its 
stockholders.  The  enforcement  of  legislation 
prescribing  rates,  and  requiring  a  railroad  com- 
pany to  issue  mileage  books  at  such  a  rate  per 
mile  as  would  result  in  the  payment  of  two 
per  cent,  dividends  on  the  preferred  stock, 
without  any  dividend  reaching  to  the  common 
stock,  would  seem  to  be  far  within  a  rea- 
sonable return  on  the  investment  of  the  stock- 
holders and  far  below  what  the  legislature 
could  regulate  away.  Ball  v.  Rutland  R.  Co., 
(1899)  93  Fed.  Rep.  516. 

Return  of  3.3  to  4.5  on  investment.  —  A 
municipal,  ordinance,  reflating  the  rate  of 
fare  upon  the  street  railways,  deprives  the 
company  of  property  without  due  process  of 
law  when  it  appears  that  the  previous  rate 
was  not  excessive,  and  that  the  new  rate 
would  result  in  a  return  upon  the  investment 
of  from  3.3  per  cent,  to  4.5,  upon  the  computa- 
tions of  the  valuations  and  earnings.  Mil- 
waukee Electric  R.,  etc.,  Co.  v,  Milwaukee, 
(1898)   87  Fed.  Rep.  679. 


(5)  Reference  to  Value  of  Services,  —  Rates  for  the  transportation  of  per- 
sons or  property  on  a  railroad  should  be  exacted  with  reference  to  the  fair  value 
of  the  services  rendered,  and  not  simply  that  the  corporation  may  meet  operating 
expenses,  pay  the  interest  on  its  obligations,  and  declare  a  dividend  to  stock- 
holders. If  a  railroad  corporation  has  bonded  its  property  for  an  amount  that 
exceeds  its  fair  value,  or  if  its  capitalization  is  largely  fictitious,  it  may  not 
impose  upon  the  public  the  burden  of  such  increased  rates  as  may  be  required 
for  the  purpose  of  realizing  profits  upon  such  excessive  valuation  or  fictitious 
capitalization;  and  the  apparent  value  of  the  property  and  franchises  used  by 
the  corporation,  as  represented  by  its  stocks,  bonds,  and  obligations,  is  not 
alone  to  be  considered  when  determining  the  rates  that  may  reasonably  be 
charged. 


Smyth  V.  Ames,  (1898)  169  U.  S.  544, 
affirming  Ames  r.  Union  Pac.  R.  Co.,  (1894) 
64  Fed.  Rep.  165. 

Hot  value  of  service  to  person  to  whom 
rendered.  —  The  measure  of  what  are  just 
and  reasonable  rates  is  not  the  value  of  the 


service  to  the  person  to  whom  it  is  rendered. 
The  true  measure  is  the  proper  return  to  the 
individual  or  corporation  rendering  the  ser- 
vice. The  value  of  a  service  rendered  to  a 
consignee  by  a  carrier  depends  upon  fluc- 
tuating circumstances,  the  condition  of  the 
market  for  goods  and  for  money,  the  pres- 

473  Volume  IX. 


Bm  FrooMt  of  Law* 


CONSTITUTION. 


Amendment  XIV.,  mo.  1. 


ent  demand  for  the  goods  hj  the  public,  and 
his  own  present  supply.  The  value  of  the 
service  to  the  consignee  must  constantly  vary, 
and  can  never  be  easily  reached,  and  as  be- 
tween several  consignees  at  the  same  point 
of  delivery  must  also  greatly  vary.  No  com- 
mission could  fix  a  rate  on  this  basis.  On 
the  other  hand,  the  remuneration  to  the  car- 
rier —  the  remuneration  which  he  should  rea- 
sonably expect  —  depends  on  certain  fixed  and 
almost  unchangeable  facts,  the  reasonable  re- 


turn for  the  investment,  due  regard  being 
had  to  the  public  interest.  Clyde  v.  Rich- 
mond, etc.,  R,  Co.,   (1893)   67  Fed.  Rep.  440. 

Rate  fixed  lower  than  cost  of  senrice. — 
A  rate  fixed  by  a  railroad  commission  for 
switching  cars,  whicii  does  not  pay  the  actual 
cost  of  service,  that  \%  wages  of  employees, 
rent  of  engines,  keeping  the  track  in  repair, 
cannot  be  put  in  force.  Cliicago,  etc.,  R.  Co. 
f.  Becker,   (1888)   35  Fed.  Rep.  883. 


(6)  Comparison  with  Schedules  in  Force  Elsewhere.  —  The  fact  that  a 
schedule  of  rates  fixed  by  a  state  railroad  commission  is  higher  or  lower  than 
other  schedules  in  force  elsewhere,  or  at  other  times  in  the  same  state,  does  not 
necessarily  determine  its  validity. 

Chicago,  etc.,  R.  Co.  v.  Dey,  (1888)  35  Fed. 
Rep.  881. 


Rates  higher  than  in  adjoining  states. — 
The  fact  that  the  rates  prescribed  by  statute 
are  higher  than  those  in  adjoining  states  is 
not  conclusive  as  to  their  reasonableness.  The 
volume  of  business  in  one  state  may  be  greater 
per  mile,  while  the  cost  of  construction  and 


of  maintenance  is  less.  Hence,  to  enforce  the 
same  rates  in  both  states  might  result  in  one 
in  great  injustice,  while  in  the  other  it  would 
only  be  reasonable  and  fair.  Comparisons, 
therefore,  between  the  rates  of  two  states  are 
of  little  value,  unless  all  of  the  elements  that 
enter  into  the  problem  are  presented.  Amea 
t'.  Union  Pac.  R.  Co.,  ( 1894)  64  Fed.  Rep.  188. 


(7)  Prohibiting  Higher  Rates  for  Short  Hauls,  —  A  state,  by  enacting  a 
rule  of  action  for  railroad  companies,  forbidding  a  greater  rate  of  charges  for 
a  shorter  than  for  a  longer  distance,  does  not  deprive  a  railroad  of  its  property 
without  due  process  of  law. 


Louisville,  etc.,  R,  Co.  v.  Kentucky,  (1902) 
183  U.  S.  612,  affirming  (1899)    106  Ky.  633. 

A  Nebraska  statute  which  requires  rail- 
road companies,  as  an  absolute  finality,  and 
without  the  right  of  judicial  investigation, 
to  carry  freights  over  longer  lines  for  the 
same  rates  as  required  by  any  railroad  com- 
pany for  hauling  the  same  freight  between 


the  same  points  by  a  shorter  line,  no  matter 
how  great  the  disparity  in  the  length  of  such 
hauls  may  be,  is  in  confiict  with  the  pro- 
visions of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  that  no 
state  shall  "  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law." 
State  V.  Sioux  City,  etc.,  R.  Co.,  (1896)  46 
Neb.  682. 


6.  Prohibiting  Business  of  Ticket  Scalping.  —  A  statute  entitled  "  An 
Act  to  prevent  frauds  upon  travelers,  and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  for  the  transportation  of  passengers,"  does  not 
deprive  the  purchaser  of  a  ticket  of  his  property  therein,  when  it  authorizes 
the  original  purchaser  of  a  ticket  from  an  authorized  agent  to  resell  the  whole  or 
any  unused  part  of  such  ticket,  to  the  owner  of  the  railroad  or  steamboat  who 
sold  it  to  him,  or  to  sell  any  part  of  it  to  any  other  person,  if  the  original 
purchase  of  it  from  the  agent  was  with  the  bona  fide  intention  of  traveling 
upon  it 

Burdick  v.  People,  (1894)   149  111.  "602, 

A  Minnesota  statute  entitled  "  An  Act  to 
regulate  the  sale  and  redemption  of  trcins- 
portntion  tickets  of  common  carriers  and  to 
provide  punishment  for  the  violation  of  the 
same,"  is  valid.  State  r.  Corbett,  (1894)  57 
Minn.  348. 


The  New  York  statute  prohibiting  the 
selling  of  railroad  and  steamboat  tickets  by 
any  person  except  authorized  agents  was  held 
to  be  legislation  hostile  to  the  liberty  of  th-^ 
citizen.     People  v.  City  Prison,    (1898)    157 
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N,  Y.  116.  reversing  (1898)  26  N.  Y.  App. 
Div.  228.  But  in  Jannin  v.  State,  (1901)  42 
Tex.  Crim.  640,  the  court,  in  commenting  on 
this  New  York  case,  said:  "This  case  waa 
taken  to  the  Court  of  Appeals  of  said  state, 
and  there,  by  a  divicied  court  of  four  to  three, 
the  law  was  held  to  be  unconstitutional.  In 
that  case  the«leirned  chief  justice  appears  to 
coTi«?i(l(T  that  the  passage  ticket  of  a  railway 
conipaiiy  is  jiroperty,  and  any  law  which  at- 
te!!'])! '  to  i.-trMTi  or  inhibit  the  disposition 
!M]«1  ^-Av  f  s'li'.o  is  pro  ianto  a  violation  of 
the  C(m-;titution,  which  provides  that  no  per- 
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son  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  Again,  that 
opinion  holds  that  the  attempt  of  the 
legislature  to  confine  the  sale  of  railroad 
passage  tickets  to  the  agents  named  in  the 
Act  was  the  creation  of  a  monopoly,  and  that 
the  legislation  in  question  inhibited  by  said 
provisions  of  the  constitution  of  New  York 
did  not  come  within  the  police  power  of  the 
legislature.  A  number  of  cases  are  cited  in 
favor  of  the  opinion.  It  will  be  observed, 
however,  that  there  is  a  marked  distinction 
between  the  New  York  law  and  our  statute 
on  this  subject,  in  that  the  New  York  statute, 
by  the  construction  placed  on  it  by  Judge 
Parker,  authorized  not  only  the  agents  of  the 
particular  corporation  to  make  sales  of  such 
tickets,  but  the  agents  of  all  other  transporta- 
tion companies;  and  in  the  opinion  the 
learned  judge  lays  stress  on  this  construction 


of  the  statute,  as  class  legislation  and  creat- 
ing a  monopoly.  As  stated  before,  the  opinion 
of  the  New  York  Courti  of  Appeals  on  this 
subject  runs  counter  to  all  of  the  authorities 
that  have  come  under  our  observation." 

A  Pennsylvania  statute  prohibiting  the 
sale  of  railroad  tickets  except  by  the  duly 
authorized  agents  of  carriers,  and  making  the 
sale,  barter,  or  transfer  of  tickets  by  others 
a  misdeameanor,  is  valid.  Com.  v.  Keary, 
(1900)  14  Pa.  Super.  Ct.  583,  affirmed  (1901) 
198  Pa.  St.  600;  Com.  v.  Wilson,  (1880)  14 
Phila.  (Pa.)  384,  37  Leg.  Int.  (Pa.)  484. 

The  Texas  statute  declaring  it  to  be  a  crime 
for  any  person  not  authorized  by  the  railway 
company,  to  sell  for  a  consideration  a  ticket, 
was  held  to  be  valid.  Jannin  v.  State,  ( 1901 ) 
42  Tex.  Crim.  631. 


c.  Liability  foe  Injuries  to  Passengers.  —  A  statute  providing  that 
"  every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  damages  inflicted 
upon  the  person  of  passengers  while  being  transported  over  its  road,  except 
in  cases  where  the  injury  done  arises  from  the  criminal  negligence  of  the 
persons  injured,  or  when  the  injury  complained  of  shall  be  the  violation  of 
some  express  rule  or  regulation  of  said  road  actually  brought  to  his  or  her 
notice,''  does  not  deprive  a  railroad  company  of  property  without  due  process 
of  law.  Statutes  imposing  an  additional,  or  even  absolute,  liability  on  railroads 
for  injuries  to  passengers  or  property  are  not  repugnant  to  the  Constitution  of 
the  United  States. 

Clark  V.  Russell,  (C.  C.  A.  1S99)  97  Fed.  Rep.  900.  See  also  Chicago,  etc.,  R.  Co.  v. 
Zemecke,  (1900)  59  Neb.  689;  Chicago,  etc.,  R.  Co.  v.  Hambel,  (Neb.  1902)  89  N.  W.  Rep.  643. 

d.  Liability  for  Injury  to  Stock.  —  A  statute  which  provides  that  if  a 
railroad  company  fails  to  fence  its  lines  against  live  stock  running  at  large, 
it  shall  be  liable  to  the  owner  of  any  such  stock  injured  or  killed  by  reason  of 
the  want  of  such  fence,  for  the  value  of  the  property  or  damage  caused,  and 
that  if  the  corporation  neglects  to  pay  the  value  or  damage  done  to  such  stock 
within  thirty  days  after  notice  in  writing,  accompanied  by  an  affidavit  of 
such  injury  or  destruction,  has  been  served  on  any  officers  of  the  corporation 
in  the  county  where  the  injury  complained  of  was  committed,  such  owner  shall 
be  entitled  to  recover  double  the  value  of  the  stock  killed  or  damages  caused 
thereto,  does  not  deprive  the  railway  company  of  property  without  due  process 
of  law. 


Minneapolis,  etc.,R.  Co.  v.  Beckwith,  ( 1889) 
129  U.  S.  27. 

A  Colorado  statute  making  rnilroad  com- 
panies unconditionally  liable  for  stock  and 
cattle  killed  by  its  trains,  according  to  a  fixed 
schedule  of  values,  and  without  makini?  any 
provision  for  the  ascertainment  of  such  values 
by  evidence  or  by  any  mode  of  actual  trial, 
is  unconstitutional  as  taking  property  with- 
out due  process  of  law.  Wadsworth  v.  Union 
Pac.  R.  Co.,  (1893)   18  Colo.  600. 

Statutes  fixing  upon  railroad  companies  an 
absolute  liability  for  stock  injured  or  killed. 


and  providing  for  a  recovery  of  double  the 
appraised  value  of  the  animals  injured  or 
killed,  with  a  reasonable  attorney's  fee  in 
case  of  failure  to  pay  the  appraised  value 
within  the  time  prescribed,  are  unconstitu- 
tional and  void  as  a  denial  of  due  process  of 
law.  Denver,  etc.,  R.  Co.  v.  Outcalt,  (1892) 
2  Colo.  App.  395,  follmced  Denver,  etc.,  R.  Co. 
V.  Davidson,  (1892)  2  Colo.  App.  443;  Rio 
Grande  Western  R.  Co.  r.  Whitson,  (1894) 
4  Colo.  App.  426 ;  Rio  Grande  Western  R.  (3o. 
r.  Chamberlin.  (1893)  4  Colo.  App.  149;  Rio 
Grande  Western  R.  Co.  v.  Vaughn,  (1893)  3 
Colo.  App.  465. 
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A  Missouri  statute  requirirg  railroad  cor- 
porations to  erect  fences  where  their  roads 
pass  through,  along,  or  adjoining  inclosed  or 
cultivated  fields  or  uninclosed  lands,  with 
openings  or  gates  at  farm  crossings,  and  to 
construct  and  maintain  cattle  guards,  where 
fences  are  required,  sufficient  to  keep  horses, 
cattle,  and  other  animals  from  going  on  the 
roads,  and  making  them  liable  in  double  the 
amount  of  all  damages  which  shall  be  done 
to  horses,  cattle,  mules,  or  other  animals 
occasioned  by  the  failure  to  construct  or  main- 
tain such  fences  or  cattle  guards,  does  not 
deprive  such  railroads  of  property  without 


due  process  of  law  so  far  as  it  allows  a  re- 
covery of  damages  for  stock  killed  or  in- 
jured in  excess  of  its  value.  Missouri  Pac. 
R.  Co.  V.  Humes,  (1885)   116  U.  S.  523. 

An  Oregon  statute  which  makes  a  rail- 
road company  liable  for  the  value  of  stock 
killed  upon  or  near  any  unfenced  track  by  a 
train  in  motion,  and  also  providing  that  in 
actions  for  the  value  of  stock  killed,  proof 
of  killing  shall  be  conclusive  evidence 
of  negligent  misconduct,  was  held  to  be  con- 
stitutional. Sullivan  v,  Oregon  R.,  etc.,  Co., 
(1890)  19  Oregon  319. 


e.  Liability  foe  Communicated  Fires.  —  A  statute  by  which  every  rail- 
road corporation  owning  and  operating  a  railroad  in  the  state  is  made  responsible 
in  damages  for  property  of  any  person  injured  or  destroyed  by  fire  com- 
municated by  its  locomotive  engines,  and  is  declared  to  have  an  insurable 
interest  in  property  along  its  route,  and  authorized  to  insure  such  property  for 
its  protectioii  against  such  damages,  does  not  deprive  the  railroad  company  of 
its  property  without  due  process  of  law.  The  statute  is  not  a  penal  one,  im- 
posing punishment  for  a  violation  of  law ;  but  is  purely  remedial,  making  the 
party,  doing  a  lawful  act  for  its  own  profit,  liable  in  damages  to  the  innocent 
party  injured  thereby,  and  giving  to  that  party  the  whole  damages,  measured 
by  the  injuiy  suffered. 

St.  Louis,  etc.,  R.  Co.  v,  Mathews,   (1897) 
165  U.  S.  5,  affirming  (1894)  121  Mo.  298. 

A  South  Carolina  .  statute  providing  that 
"  every  railroad  corporation  shall  be  responsi- 
ble in  damages  to  any  person  or  corporation 
whose  buildings  or  other  property  may  be 
injured  by  fire  communicated  by  its  loco- 
motive engines,  or  originating  within  the 
limits  of  the  right  of  way  of  said  road,  in 
consequence  of  the  act  of  any  of  its  author- 
ized agents  or  employees,  except  in  any  case 
where  property  shall  have  been  placed  on  the 
right  (of  way)  of  such  corporation  unlaw- 
fully or  without  its  consent ;  and  it  shall  have 
an  insurable  interest  in  the  property  upon  its 


route  for  which  it  may  so  be  held  responsible, 
and  may  procure  insurance  thereon  in  its 
own  behalf,"  does  not  deprive  a  railroad  com- 
pany of  property  without  due  process  of  law. 
Mc(5andless  v.  Richmond,  etc.,  R.  Co.,  (1892) 
38  S.  Car.  105.  See  also  Mobile  Ins.  Co.  r. 
Columbia,  etc.,  R.  Co.,  (1893)  41  S.  Car. 
408;  Lipfeld  v.  Charlotte,  etc.,  R.  Co.,  (1893) 
41  S.  Car.  285.  This  statute,  construed  so  as 
to  make  a  railroad  company  liable  for  dam- 
ages by  fire  originating  from  the  heating  of  a 
depot,  is  not  in  violation  of  the  Federal  (Con- 
stitution as  a  taking  of  property  without  due 
process  of  law.  Bro>^'n  r.  Carolina  Midland 
R.  Co.,  (1903)  67  S.  Car.  481. 


ImpMing  a  Penalty,  in  Addition  to  Ordinary  Damages,  upon  a  railroad  company  for 
failing  to  keep  its  right  of  way  clear  of  dry  vegetation  so  as  to  prevent  fires, 
is  not  in  violation  of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States  as  a  taking  of  property  without  due  process  of  law. 

McFarland  v.  Mississippi  River,  etc.,  R.  Co.,  (1903)  175  Mo.  422. 

Conolniive  Preenmption  of  Kegligence.  —  A  statute  entitled  "  An  Act  to  regulate 
prairie  fires,"  providing  that  "  any  railroad  company  operating  any  line  in 
this  territory  shall  be  liable  for  all  damages  sustained  by  fire  originating  from 
operating  their  road,"  does  not  deprive  a  railroad  company  of  its  property 
without  due  process  of  law  in  providing  a  liability  for  injuries  sustained  as 
stated  in  the  Act,  although  no  negligence  is  shown  on  the  part  of  the  railroad 
company. 

Choctaw,  etc.,  R.  Co.  v.  Alexander,  (1897)  7  Okla.  679. 
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f.  Liability  of  CoNif bctiwg  Gabbier  toe  Damages  to  Goods.  —  A  stat- 

r 

utory  provision  making  a  railroad  liable  for  damages  to  goods  transported  by 
it  which  were  received  from  a  connecting  line,  though  the  injury  to  the  goods 
may  have  occurred  before  they  reached  its  line,  does  not  deprive  the  railroad 
company  of  property  without  due  process  of  law  in  violation  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 

Texas,  etc.,  R.  Co.  v.  Handle,  (1898)   18  Tex.  Civ.  App.  348. 

g.  Modifying  Fellow-sekvant  Law.  —  A  state  statute  which  so  far 
modifies  and  changes  the  common  law  that  a  servant  or  employee  of  a  railroad 
company  may  maintain  an  action  against  such  railroad  company  for  an  injury 
received  while  in  the  line  of  his  employment,  through  the  negligence  of  a 
fellow  servant  or  employee  engaged  in  the  same  common  work  of  the  master 
or  employer,  does  not  authorize  the  taking  of  property  without  due  process  of 
law  when  the  liability  imposed  arises  only  for  injuries  subsequently  committed. 

Missouri  Pac.  R.  Co.  v.  Mackey,  (1888)  127  railroads  as  such,  but  to  railroad  hazards, 

U.  S.  207.    See  also  Minneapolis,  etc.,  R.  Co.  and  governs  all  persons  and  corporations  oper- 

r.  Herrick,  (1888)    127  U.  S.  210;  Powell  v.  ating  a  line  of  railroad  incident  to  which  are 

Sherwood,  (1901)   162  Mo.  605.  the  hazards  and  risks  intended  to  be  guarded 

against,  does  not  violate  the  Constitution  of 

A  Minnesota  fellow- servant  law  which,  as  the  United  States.     Kibbe  v.  Stevenson  Iron 

construed  by  the  state  court,  applies  not  to  Min.  Co.,  (C.  C.  A.  1905)   130  Fed.  Rep.  149. 

Ji.  Requibing  Separate  Coaches  foe  Whites  and  Negroes.  —  A  statute 
requiring  railroad  companies  to  provide  separate  coaches  for  whites  and  negroes 
and  to  designate  for  which  race  each  car  is  intended  does  not  violate  the 
Fourteenth  Amendment. 

Chesapeake,  etc.,  R.  Co.  v.  Com.,  (Ky.  1899)  51  S.  W.  Rep.  160. 

i.  Prohibiting  Discrimination  on  Account  of  Race.  —  A  prohibition 
of  discrimination  against  passengers  on  account  of  race  or  color  by  persons 
engaged  in  the  business  of  common  carriers  does  not  deprive  such  carriers  of 
property  without  due  process  of  law,  but  to  prohibit  the  separation  of  passengers 
on  account  of  race  would  be  unconstitutional. 

Decuir  v.  Benson,  (1875)  27  La.  Ann.  1. 

;.  Establishing  Depots  at  Incorporated  Villages.  —  A  state  statute 
providing,  as  construed  by  the  state  courts,  that  incorporated  villages  within  the 
state  located  on  railway  lines  are  prima  facie  entitled  to  depots,  and  that  at  a 
hearing  before  the  railroad  commissioners  and  the  courts,  the  railroad  has  the 
burden  of  showing  that  the  establishment  of  a  depot  is  unreasonable  and 
unnecessary,  does  not  deny  to  a  railroad  company  the  right  to  reasonably 
manage  or  control  its  property,  or  arbitrarily  take  its  property  without  its 
consent  or  without  compensation  or  due  process  of  law. 

Minneapolis,  etc..  R.  Co.  v.  Minnesota,  (1904)  193  U.  S.  63. 

fr.  Requiring  Rah^roads  to  Build  Depots  at  Crossings.  —  A  statute  re- 

quiriuir  railroads  "  at  all  crossings  and  intersections  of  other  railroads,  where 

such  other  railroad  and  the  railroad  crossing  the  same  are  now,  or  hereafter 

may  be,  made  upon  the  same  grade,  and  the  character  of  the  land  at  such 

477  Volume  IX. 


Due  Prooeit  of  Uw.  CONSTITUTION,  Amendment  XIV.,  lee.  1. 

crossing  or  intersection  will  admit  of  the  same,"  to  "  erect,  build,  and  maintain, 
either  jointly  with  the  railroad  company  whose  road  is  crossed,  or  separately 
by  each  railroad  company,  a  depot  or  passenger  house,  and  waiting-room  or 
rooms  sufficient  to  comfortably  accommodate  all  passengers  waiting  the  arrival 
and  departure  of  trains  at  such  junction  or  railroad  crossing,"  is  within  the 
police  power  of  the  state,  and  constitutional. 

State  r.  Kansas  City,  etc.,  R.  Co.,  (1887)  32  Fed.  Rep.  723. 

I,  Requiring  Trains  to  Stop  at  County  Seats.  —  A  statute  requiring 
every  regular  passenger  train,  running  wholly  within  the  limits  of  the  state, 
to  stop  at  all  stations  of  county  seats  directly  in  its  course  a  sufficient  length 
of  time  to  take  on  and  discharge  passengers,  is  a  reasonable  exercise  of  the 
police  power,  and  cannot  be  considered  a  taking  of  property  of  the  company 
without  due  process  of  law. 

Gladson  v.  Minnesota,  (1897)  166  U.  S.  421,  affirming  State  i;.  Gladson,  (1894)  57  Minn.  385. 

m.  Limiting  Speed  of  Trains  in  City  Limits.  —  An  ordinance  limiting 
the  speed  of  trains  in  city  limits  is  not  obnoxious  to  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 

Erb  V,  Morasch,  (1898)  8  Kan.  App.  61. 

n.  Requiring  Facilities  for  Track  Connections.  —  A  judgment  en- 
forcing an  order  of  a  state  railroad  commissioner  requiring  two  railroad  com- 
panies to  provide  at  a  place  of  intersection  of  their  roads,  ample  facilities  by 
track  connection  for  transferring  cars,  does  not  deprive  one  of  the  companies 
of  its  property  without  due  process  of  law,  because  to  enforce  the  judgment 
would  compel  it  to  pay  its  share  in  the  cost  of  the  construction  of  a  track  to  be 
used  for  the  purpose  of  depriving  the  company  of  its  traffic  and  transferring  it 
to  its  competitor.  The  requirement  is  a  manifestly  reasonable  one,  tending 
directly  to  accommodate  the  public,  and  in  a  sense  not  substantially  or  unreason- 
ably detrimental  to  the  ultimate  interests  of  the  corporation  itself.  "  In  so 
deciding  we  do  not  at  all  mean  to  hold  tliat  under  no  circumstances  could  a 
judgment  enforcing  track  connections  between  two  railroad  corporations  be  a 
violation  of  the  constitutional  rights  of  one  or  the  other,  or  possibly  of  both  such 
corporations.  It  would  depend  upon  the  facts  surrounding  the  cases  in  regard 
to  which  the  judgment  was  given." 

Wisconsin,  etc.,  R.  Co.  v.  Jacobson,  (1900)  179  U.  S.  300,  affirming  Jaoobson  t?.  WiBCOnsin, 
etc.i  R.  Co.,  (1898)  71  Minn.  519. 

0.  Requiring  Railroads  to  Furnish  Free  Transportation  to  Shippers. 
—  A  statute,  being  "  An  Act  to  require  railroad  companies  to  furnish  free 
transportation  to  shippers  of  stock  in  certain  eases,"  etc.,  is  invalid. 

Atchison,  etc.,  R.  Co.  v.  Campbell,   (1900)  61  Kan.  439. 

p.  Requiring  Alterations  in  Crossings  at  Expense  of  Company.  — 

A  state  statute  authorizing  municipal  corporations  to  require  alterations  in 

railroad  crossings,  and  allowing  the  imposition  of  the  entire  expense  on  the 

railway  companies,  does  not  deprive  them  of  property  without  due  process  of 
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law  when  the  result  is  to  be  ascertained  in  a  mode  suited  to  the  nature  of  the 
case,  and  not  merely  arbitrary  and  capricious. 

New  York,  etc.,  R.  Co.  v.  Bristol,   (1894)    161  U.  S.  568. 

5.  Enjoining  Operation  of  Eailroads,  etc.,  at  Suit  of  Lienobs.  —  If 
a  statute  giving  to  persons  holding  liens  for  labor  performed  and  materials 
furnished  for  tae  construction  of  any  railroad,  turnpike,  plank  road,  canal,  or 
any  other  pi.blic  structure,  the  right  to  an  injunction  against  the  use  by  the 
owner  of  the  public  structure  upon  which  the  work  is  alleged  to  have  been  done, 
merely  by  the  filing  of  his  claim  and  a  bond  of  indemnity  in  a  sum  equal  to  the 
amount  claimed,  is  to  be  read  as  mandatory,  it  would  be  depriving  an  owner  of 
such  a  structure  of  its  use  without  due  process  of  law. 

New  England  Engineering  Co.  v.  Oakwood  St.  R.  Co.,  (1890)  75  Fed.  Rep.  167. 

r.  Requiring  Railroads  to  Pay  Fees  for  Examination  of  Employees. 
—  Requiring  railroad  companies  to  pay  the  fees  allowed  for  the  examination  of 
persons  who  are  to  scn-e  on  their  roads  in  a  capacity  which  requires  the  use  or 
discrimination  of  form  or  color  signals,  is  not  depriving  them  of  property  with- 
out due  process  of  law. 

Nashville,  etc.,  R.  Co.  v,  Alabama,  (1888)  128  U.  S.  101. 

s.  Forfeiture  of  Right  to  Occupy  Streets.  —  An  attempt  by  a  city, 
through  a  resolution  by  its  municipal  council,  declaring  the  forfeiture  by  a 
railroad  of  its  contract  right  to  occupy  streets  in  the  city,  and  the  forcible 
taking  possession  without  notice  or  hearing,  would  together  constitute  the 
taking  of  property  of  the  railroad  company  without  due  process  of  law,  whether 
the  action  of  the  railroad  company  with  reference  to  rights  was  a  breach  of  the 
condition,  and  justified  a  forfeiture  or  not.  The  forfeiture  clauses  in  such 
contracts,  providing  that  upon  the  breach  of  the  condition  the  grantor  may 
re-enter  upon  the  premises,  do  not  allow  the  grantor  to  repossess  himself  by 
force  and  arms,  after  a  breach  of  the  condition,  if  sudi  repossession  be  resisted 
by  the  grantee. 

Iron  Mountain  R.  Co.  v.  Memphis,  (C.  C. 
A.  1899)  96  Fed.  Rep.  113,  wherein  the  court 
said:  "It  is  argued  with  much  vigor  and 
force  that  to  hold  that  the  resolution  of  the 
city  declaring  a  forfeiture  and  its  intention 
to  resume  possession  of  the  premises  is  noth- 
ing but  the  declaration  of  the  existence  of  a 
breach  of  the  contract  betw^een  two  private 
persons  by  one  of  them,  and  that  to  hold  that 
it  comes  w^ithin  the  inhibition  of  the  Four- 
teenth Amendment,  will  be  to  hold  that  any 
tort  or  improper  seizure  by  the  officials  of  a 
municipal  corpor:\tion  is  the  Act  of  the  state, 
and  a  taking  of  property  without  due  proce«*s 
of  law,  contrary  to  the  Federal  Constitution. 
It  is  true  that  a  municipal  corporfition,  when 
it  exercises  state  authority  as  a  stnte  agency, 
may,  by  its  torts  and  breaches  of  contract, 
come  within  the  Fourteenth  Amendment,  or 
some  other  clause  of  the  Federal  Constitu- 
tion, where  a  private  individual  would  not. 
It    does   not    follow,    however,    that    all    its 


torts  and  all  its  breaches  of  contracts  are 
within  those  prohibitions,  because  in  the  case 
of  some  of  its  contracts  it  acts  only  as  a 
private  corporation.  With  respect  to  the 
occupancy  of  a  street,  however,  which  it  con- 
trols by  virtue  of  its  being  an  agent  of  the 
state,  and  a  trustee  for  the  public,  its  ac- 
tion in  depriving  persons  having  vested  prop- 
erty rights  in  the  street  will,  if  without  due 
process  of  law,  be  state  action,  within  the 
inhibition  of  the  Fourteenth  Amendment." 

The  action  of  the  mayor  and  council  of  a 
municipal  corporation,  in  adopting  ordinances 
declaring  forfeited  certain  properties,  rights  of 
way,  and  franchises  in  the  peaceable  possession 
of  a  railroad  company  for  railroad  purposes, 
which  had  been  acquired  in  part  by  its  prede- 
cessors by  virtue  of  conveyance  from  the  mayor 
and  city  council,  and  as  to  the  rest  by  arrange- 
ment and  contract  with  another  railroad  com- 
pany, and  in  giving  the  ordinances  efifect  by 
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directing  the  mayor  to  take  poiBession  of  all       deprivation  of  oroperty  without  diM  pr< 
the  properties,  and  to  use  therefor  the  entire       of  law.     Central  of  Georgia  R.  Co.  t^.  Macon, 
police  force  of  the  city,  was  held  to  be  a        (1901)  110  Fed.  Rep.  865. 

L  Requiring  Railroad  to  Rbfair  Viaduct.  —  A  municipal  ordinance 
requiring  railroad  companies  over  whose  tracks  a  viaduct  passes  to  keep  the 
viaduct  in  repair  is  not  invalid  as  having  been  passed  without  notice,  when  it 
was  competent  for  the  legislature  to  have  put  the  burden  of  these  repairs  upon 
the  companies,  but  instead  of  so  doing,  it  delegated  that  power  to  the  municipal 
corporation.  *'  While  no  notice  may  have  been  given  to  the  railroad  companies 
of  the  pendency  of  the  ordinance,  and  while  they  may  not  have  been  invited  to 
participate  in  the  proposed  legislation,  yet  they  had  an  opportunity  to,  and 
did  in  fact,  put  in  issue,  by  the  answer,  both  the  validity  of  the  ordinance  and 
the  reasonableness  of  the  amount  apportioned  to  them  respectively  for  the 
repair  of  the  viaduct  in  question." 

Chicago,  etc.,  R.  Co.  r.  Nebraska,  (1898)  170  U.  S.  77,  affirming  (1896)  47  Neb.  649. 

u.  Prohibiting  Propelling  Cars  in  Streets  by  Steam.  —  A  municipal 
ordinance  which  prohibits  a  named  railroad  company  from  drawing  or  pro- 
pelling its  cars  by  steam  in  a  certain  street  does  not  deprive  the  company  of 
property  without  due  process  of  law  when  it  had  no  vested  right  under  its 
charter  to  operate  its  road  by  steam. 

Richmond,  etc.,  R.  Co.  v.  Richmond,   (1877)   96  U.  S.  629. 

V.  Requiring  Screens  for  Motormen.  —  A  statute  requiring  electric 
street-car  companies  to  provide  screens  for  the  protection  of  motormen  during 
certain  cold  months,  and  not  applicable  to  cable  cars,  etc.,  is  not  unconstitu- 
tional as  depriving  persons  of  life,  liberty,  or  property  without  due  process. 

State  V,  Whitaker,  (1901)  160  Mo.  59. 

w.  Requiring  Cancellation  of  Contract  with  Grain  Company.  —  An 
order  of  a  state  railroad  commission  instructing  and  requiring  a  certain  railroad 
company  to  cancel  any  contract  or  contracts  it  might  have  with  a  certain  grain 
company,  whereby  the  railroad  company  had  undertaken  to  pay  to  said  grain 
company  any  sum  of  money  for  any  purpose  whatsoever,  destroyed  one  of  the 
uses  for  which  the  grain  company's  elevator  was  constructed,  and  in  eflFect 
deprived  the  grain  company  of  its  property  without  due  process  of  law. 

J.  Rosenbaum  Grain  Co.  v.  Chicago,  etc.,  R.  Co.,  (1903)   130  Fed.  Rep.  49. 

23.  Teleg^ph  Companies  —  a.  Regulating  Rates.  —  A  statute  prescribing 
maximum  rates  for  telegraphic  service  which  are  less  than  the  cost  of  perform- 
ing the  service,  and  therefore  unreasonable  and  confiscatory,  is  void,  as  its 
enforcement  would  operate  to  deprive  the  telegraph  company  of  its  property 
without  due  process  of  law. 

Western  Union  Tel.  Co.  v.  Myatt,  (1899)  98  Fed.  Rep.  359. 

6.  "  Mental  Anguish  "  Statute,  —  A  statute  entitled  "  An  Act  to  allow 

damages  against  telecraph  companies  doing  business  in  this  state,  for  mental 

anguish  or  suffering  even  in  the  absence  of  bodily  injury-  caused  by  negligence 

480         .        '  ^  Volume  IX. 


Amendment  XIV.,  sm.  I.  CONSTITUTION.  Due  Proceis  of  Law. 

in  receiving,  transmitting,  or  delivering  messages,"  does  not  deprive  a  telegraph 
company  of  property  without  due  process  of  law. 

Simmons  r.  Western  Union  Tel.  Co.,  (1901)  63  S.  Car.  429. 

c.  License  Fee  for  Inspecting  Poles  and  W/ees.  —  A  municipal  ordi- 
nance providing  for  the  inspection  and  regulation  of  telegraph  lines  within  the 
state  limits,  and  imposing  annual  license  fees  and  charges  upon  each  telegraph 
pole  and  mile  of  wires  in  the  streets  of  the  city,  is  not  invalid  as  depriving  a 
telegraph  company  of  property  without  due  process  of  law  when  the  license 
fees  collected  amount  to  no  more  than  the  extra  expense  the  city  incurs  by 
strict  regulation  and  careful  inspection,  rendered  necessary  by  overhead  wires. 

Philadelphia  r.  Postal  Tel.  Cable  Co.,  (1893)  67  Hun  (N.  Y.)  22. 

d.  Requiring  Office  Kept  Open.  —  Compelling  a  telegraph  company  to 
keep  an  office  open,  notwithstanding  the  fact  that  the  receipts  of  the  office  were 
insufficient  to  pay  the  expense  of  its  maintenance,  and  that  its  continuance 
involved  a  constant  loss  to  the  company,  was  a  taking  of  property  without  due 
process  of  law  as  forbidden  by  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States. 

Western  Union  Tel.  Co.  v.  Mississippi  R.  Commission,  (1896)  74  Miss.  80. 

24.  Begnlating  Express  Bates. —  The  action  of  a  state  railroad  commission  in 
prohibiting  express  companies  from  exacting  from  shippers  the  amount  of  the 
special  stamp  tax  imposed  by  the  War  Revenue  Act  of  Congress,  in  addition 
to  the  rates  fixed  by  the  commission,  is  not  a  violation  of  the  constitutional 
rights  of  the  express  companies,  when  the  rates  with  the  tax  deducted  are  not 
so  unreasonable  as  to  fail  to  observe  the  limitations  of  the  Constitution  of  the 
United  States. 

Trammell  v.  Dinsmore,  (C.  C.  A.  1900)  Southern  Express  Co.,  (1901)  183  U.  S,  115, 
102  Fed.  Rep.  794,  and  the  order  of  the  court  on  the  ground  thit  by  lp;?islation  the  subject- 
dismissing    the    suit    affirmed,    Dinsmore    v.       matter  of  the  litigation  had  disappeared. 

26.  Begnlating  Water  Bates.  —  It  is  within  the  power  of  a  municipal  cor- 
poration to  regulate  the  prices  at  which  water  shall  be  sold  to  one  who  enjoys 
a  virtual  monopoly  of  the  sale,  and  such  regulations  do  not  deprive  a  person  of 
his  property  without  due  process  of  law. 

Spring  Valley  Water  Works  v.  Schottler,  San  Diego  Land,  etc.,  Co.  v.  Jasper,   (1898) 

(1884)  110  U.  S.  364.    See  also  Spring  Valley  89  Fed.  Rep.  281. 

Water- Works    r.    Bartlett,    (1883)     16    Fed.  ^he  business  of  supplying  water  to  cities 

Kep.  olo.  j^jj^  towns  is  so  far  public  in  its  nnture  that 

-,..,,                    .             J                 i.'     -  a  state  may  forbid  private  individuals  to  en- 

Individuals,    companies,    and   corporations  j^  j^  -^^^  mav  place  around  it  necessary 

who   engage    m   the   business   of    furnishing  ^^6^^^^^  and  restrictions.     A  provision  of 

Trater  to  the  public  under  the  provisions  of  „  ^^^^^  constitution,  therefore,  which  declares 

the  constitution  and  statutes  of  a  state,  do  ^^^^  ^„  ^^^^  ^^^  ^^^^  ^^^^^^  ^      j^^^^ 

80  subject  to  the  right  on  the  part  of  the  u«      ^  n           •         ui;         j  4.v  *  4.u  - 

public  instrumentalities  to  fix  the  rates  at  "^^^r^l^'P  ^^all  remain  publ.c.  and  th.t  there- 

•^u"  u  il.         i       u  11  V.    t       •  I.  J    V  »     -Ix.  after  every  person  eneaeins  in  the  business  of 

which  the  water  shall  be  furnished;  but  with  guppi^in/^^tj^.,  an.ftown,  or  their  inhabit- 

the  guaranty  afforded  by  the  paramount  pro-  f^  -  .^^     ^^^     ^,,„„  ^„  ^„  j^^  ^^^^^  ^^  ^ 

yjsion  of  this  amendment  which   in  effect  de-       co„,,„,i^p,^  fi^ej  h,,  the  state  and  without  a 
Clare,  that  such  rates  shall  not  be  so  fixed       ^      ;       ,,-     ^  ^  ,,^;,j^,  „f  ,,„p    ^^^^^  ^j  ,^^ 
M  to  deprive  the  person  furnishing  the  water       ;,       p;        ^y„,^^  p„    ,    ^^^^  'pj  ,,897, 

Of  his  property  without  just  compensation.       jjg  (.^i-gsg.  Tampa  .-.  Tampa  Waterworks 

Co.,  (Fla.  1903)  34  So.  Rep.  031. 
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do  not  deprive  a  water  company  of  property  without  due  process  of  law,  when 
the  plant  was  built  for  a  large  area  and  has  not  as  yet  the  customers  con- 
templated. • 

ascertain  what  evidence  it  received  and  acted 
upon,  and  whether  that  evidence  was  suffi- 
cient to  justify  the  conclusion  reached. 
"  This  does  not  mean  that  the  same  evidence 
submitted  to  the  board  may  not  be  submitted 
to  the  court,  as  appears  to  have  been  done  in 
this  case;  and,  if  the  evidence  is  competent 
and  relevant  to  the  issues  before  the  court, 
it  will  be  considered.  But  it  does  not  follow 
that,  because  the  board  may  have  received  evi- 
dence that  tne  court  would  have  rejected,  or 
has  rejected  evidence  the  court  would  have 
received,  the  proceedings  of  the  board  are 
to  be  regarded  as  illegal,  and  the  ordinance 
as  depriving  complainant  of  constitutional 
rights.  So  with  respect  to  tlie  proceedings  of 
the  board  in  determining  the  value  of  com- 
plainant's property  in  actual  use,  and  the 
necessary  expense  that  will  be  incurred  in 
keeping  it  in  operation,  elements  may  have 
been  considered  by  the  board  that  should  have 
been  omitted,  and  elements  omitted  that 
should  have  been  considered,  and  still  the  or- 
dinance be,  in  effect,  just  and  constitutional." 
Spring  Valley  Waterworks  r.  San  Francisco, 
(1903)   124  Fed.  Rep.  584. 


San  Diego  Land,  etc.,  Co.  t;.  Jasper  (1903) 
189  U.  S.  439,  wherein  the  court  said  that  in 
ascertaining  what  are  just  water  rates  that 
may  be  fixed  by  municipal  ordinances,  the 
real  value  of  the  property  and  the  fair  value 
on  themselves  of  the  services  rendered  should 
be  taken  into  consideration.  See  also  San 
Diego  Land,  etc.,  Co.  v.  Jasper,  (1898)  89 
Fed.  Rep.  281;  Boise  City  Irrigation,  etc., 
Co.  r.  Clark,  (C.  C.  A.  1904)  131  Fed.  Rep. 
415. 

"  What  the  company  is  entitled  to  demand, 
in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  is  being  used  for 
the  public.  The  property  may  have  cost  more 
than  it  ought  to  have  cost,  and  its  outstand- 
ing bonds  for  money  borrowed  and  which 
went  into  the  plant  may  be  in  excess  of  the 
real  value  of  the  property.  So  that  it  cannot 
be  said  that  the  amount  of  such  bonds  should 
in  every  case  control  the  question  of  rates, 
although  it  may  be  an  element  in  the  inquiry 
as  to  what  is,  all  the  circumstances  consid- 
ered, just  both  to  the  company  and  to  the 
public."  San  Diego  Land,  etc.,  Co.  r.  Na- 
tional City,  174  U.  S.  739,  afflrmtng  (1896)  74 
Fed.  Rep.  79. 

Judicial  investigation  into  effect  of  ordi- 
nance.—  ^Vhethe^  an  ordinance  fixing  water 
rates  deprives  a  water  company  of  its  prop- 
erty without  due  process  of  law,  is  a  question 
to  be  determined  oy  the  court  upon  an  origi- 
nal independent  investigation,  and  not  by  an 
examination  of  proceedings  of  the  board  to 


It  devolves  upon  a  party  complaining  to 

show  that  the  rates  established  by  the  ordi- 
nance complained  of  will  not  yield  a  fair  in- 
terest on  the  value  of  that  portion  of  its  prop- 
erty, making  due  allowance  for  the  cost  of  its 
maintenance,  and  the  depreciation  of  the  plant 
by  reason  of  its  wear  and  tear,  and  having 
due  regard  also  to  the  rights  of  consumers. 
San  Diego  Land,  etc.,  Co.  v.  Jasper,  (1898) 
89  Fed.  Rep.  281. 


Method  of  Sstimating  Yalue  of  Property.  —  For  the  purpoees  of  passing  upon  a 
motion  for  a  preliminary  injunction  to  restrain  a  municipal  corporation  from 
enforcing  an  ordinance  fixing  water  rates  which  were  alleged  to  be  unreasonable, 
and  in  effect  to  deprive  the  water  company  of  its  property  without  due  process 
of  law,  the  court  estimated  the  value  of  the  company's  property  by  summarizing 
the  present  value  of  the  capital  stock,  the  bonded  indebtedness,  and  the  floating 
indebtedness. 

pensation  for  the  use  of  their  property  em- 
ployed in  such  service,  and  (2)  that  the  de- 
term  in  a  lion  of  the  legislature  is  to  be  pre- 
sumed to  be  just  and  must  be  upheld,  unless 
it  clearly  appears  to  result  in  enforcing  un- 
reasonable and  unjust  rates." 


Spring  Valley  Waterworks  v.  San  Fran- 
cisco, (1903)  124  Fed.  Rep.  698,  wherein  the 
court  said :  "  The  Supreme  Court  of  the 
United  States  has  ruled  (1)  that  individuals 
and  corporations  ensfasred  in  performing  a 
public  service  are  entitled  to  have  just  com- 


Slx  For  Cent,  on  Present  Yalae  of  Property.  —  It  is  not  confiscation  nor  a  taking  of 

property  without  due  process  of  law  to  fix  water  rates  so  as  to  give  an  income 

of  six  per  cent,  upon  the  then  value  of  the  property  actually  used,  for  the 

purpose  of  supplying  water  as  provided  by  law,  even  though  the  company  had 

prior  thereto  been  allowed  to  fix  rates  that  would  secure  to  it  one  and  a  half 

per  cent,  a  month  income  upon  the  capital  actually  invested  in  the  undertaking, 
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If  not  hampered  by  an  unalterable  contract^  providing  that  a  certain  compen- 
sation should  always  be  received,  a  law  which  reduces  the  compensation  there- 
tofore allowed  to  six  per  cent,  upon  the  present  value  of  the  property  used  for 
the  public  is  not  unconstitutional. 

Stanislaus  County  r.  San  Joaquin,  etc.,  Canal,  etc.,  Co.,  (1904)  102  U.  S.  213. 

26.  Ckis  Companies — a.  Regulating  Rates.  —  When  a  gas  company  has 
been  chartered  with  power  and  authority  to  manufacture  and  sell  gas  within 
the  limits  of  a  municipal  corporation,  and*  has  received  permission  from  the 
city,  and  the  company  has  laid  down  its  pipes,  it  has  a  fixed  and  vested  right 
to  manufacture  and  sell  gas  within  the  city  limits.  By  the  terms  of  the  charter 
there  is  necessarily  implied  the  right  of  the  company  to  charge  a  reasonable 
rate  for  all  gas  furnished,  just  as  though  it  had  been  expressed  in  positive  terms 
in  the  charter  itself.  A  municipal  ordinance  fixing  the  rate  of  charge  at  a  price 
greatly  less  than  the  cost  of  manufacturing  and  delivering  the  gas  is  a  taking 
of  the  company's  property  without  due  process  of  law.  The  limitation  upon  the 
power  of  regulation  is  that  in  the  reduction  of  prices,  or  in  the  reduction  of 
the  compensation  for  services,  the  municipal  corporation  cannot  go  below  the 
limits  of  reasonable  compensation. 


Cleveland  Gaslight,  etc.,  Co.  v.  Cleveland, 
(1891)  71  Fed.  Rep.  010,  wherein  the  court 
said :  "  Now,  what  is  the  adjudication  of  the 
United  States  on  this  subject?  I  will  notice 
it  but  a  moment.  The  question  came  up  in 
Munn  r.  Illinois,  (1870)  94  U.  S.  113,  in 
reference  to  the  elevator  company.  The  ques- 
tion there  presented  was  this:  Is  a  company 
or  individual  who  dedicates  or  appropriates 
his  property  to  public  use,  subject  to  legisla- 
tive authority  and  control  on  the  subject  of 
the  compensation  he  shall  charge  for  the  use 
of  his  property?  That  was  the  sole  question. 
The  Supreme  Court  of  the  United  States, 
speaking  through  it^  then  distinguished  jus- 
tice, said  yes.  That  case  involved  merely  the 
power.  Nothing  more.  There  was  not  a  word 
about  the  question  as  to  the  limitation  upon 
that  power.  There  was  not  anything  in  the 
case  that  called  upon  the  court  to  define  the 
limitation  of  the  power,  or  decide  to  what 
extent  it  might  or  might  not  go.  But  they 
did  say  in  that  case  that  when  an  individual 
or  company  dedicates  its  property  to  a  public 
use,  applies  it  to  public  use,  invites  public 
use,  the  police  power  of  the  state  extended 
over  the  company  to  the  extent  of  fixing  rates. 
That  was  the  only  question  presented,  and  the 
only  question  that  the  court  was  then  called 
upon  to  consider.  Subsequently,  there  came 
before  the  Supreme  Court  of  the  United 
States  from  Mississippi  the  question  as  to 
the  power  of  the  rauroad  commissioners  of 
that  state  to  fix  the  rates  of  the  railroad  com- 
panies running  through  the  state  for  the  car- 
riage of  passengers  and  freight.  In  that  case 
some  of  the  companies,  in  their. charters,  were 
allowed  to  charge  reasonable  rates;  some  of 
them  were  allowed  to  charge  not  exceeding 
four  or  five  cents  per  mile ;  sume  of  them  had 
provisions  that  their  directors  might  fix 
rates;  and  so  on.    The  court  said,  in  that 


case,  simply  that  the  power  did  exist,  notwith- 
standing those  provisions  of  the  charters. 
Notwithstanding  those  provisions  in  the  sepa- 
rate charters  of  the  diflferent  companies,  the 
court  held  that  the  state  of  Mississippi  did 
have  the  right  to  delegate  to  railroad  commis- 
sioners the  authority  to  regulate  rates.  But 
it  distinctly  stated,  through  its  chief  justice, 
in  that  case :  *  How  far  this  regulation  may 
go  we  do  not  now  say.  How  far  they  may 
go  in  the  direction  of  destruction  we  do  not 
say.  It  is  a  dangerous  line  to  define.  It 
may  be  as  indefinable  as  the  lines  between 
the  colors  of  the  rainbow.'  So  they  properly 
said :  *  We  will  wait  until  the  precise  ques- 
tion conies  before  us;  but  we  throw  out  the 
intimation  now  that  we  do  not  mean  to  pass 
upon  that  question  of  the  limitation  of  the 
power.'  Then  came  the  Minnesota  case, 
against  the  Chicago,  etc.,  R.  Co.  i;.  Minnesota, 
(1800)  134  U.  S.  418,  461.  In  that  case  the 
Supreme  Court  was  brouglit  face  to  face  with 
the  question,  may  the  power  of  regulation, 
which  we  concede  in  the  states,  go  to  the  point 
of  taking  the  services  of  these  public  carriers 
and  fixing  a  rate  which  will-  be  less  than 
what  is  reasonable,  just,  and  right,  and  less 
than  will  yield  them  a  fair  compensation  for 
their  services.  They  met  the  question,  and 
they  met  it  by  saying  that  the  question  of  a 
reasonable  rate  was  a  judicial  question ;  that 
the  question  of  a  reasonable  compensation 
was  a  judicial  one;  that  it  was  not  in  the 
power  of  the  state,  directly,  through  its  legis- 
lature, or  through  the  defegated  authority  of 
a  commission,  to  fix  arbitrarily  the  compensa- 
tion, or  estop  and  shut  the  mouth,  of  the 
party  who  was  to  render  the  services  and  earn 
the  compensation.  They  said,  further,  that 
whenever  you  take  a  man's  services  or  prop- 
erty for  less  than  it  is  worth,  you  are  taking 
it  without  due  process  of  law;   that  under 
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such  arbitrary  action,  and  under  such  arbi-  Reasonableness  a  judicial  question.  —  The 

trary  legislation,  you  are  taking  it  against  reasonableness  of  rates  established  by  statute 

the  provisions  of  the  Federal  Constitution  as  or  by  due  municipal  ordinance,  and  whether 

embodied   in   the   Fourteenth   Amendment —  for  common  carriers  or  gas  companies,  is  a 

are  depriving  him  of  his  property  without  matter  for  judicial  determination.     Capital 

due  process  of  law.'*  City  Gas  Co.  v.  Des  Moines,  72  Fed.  Rep.  822. 

6.  Requiring  Removal  of  Gas  Works.  —  A  municipal  ordinance  pro- 
hibited the  erection  or  maintenance  of  gas  works  except  within  prescribed 
limits.  Complying  with  the  terms  of  the  ordinance,  a  person  was  about  to 
begin  the  erection  of  gas  works;  a  tract  of  land  was  purchased  within  the 
district  wherein  the  erection  of  such  works  was  permitted;  a  contract  was 
entered  into  for  the  construction  of  the  works  and  a  considerable  sum  of 
money  was  expended.  Without  changed  conditions  or  adequate  reason,  after 
compliance  as  above  stated,  the  council,  by  an  amended  ordinance,  drew  a  line 
embracing  a  part  of  the  district  including  the  complainant's  property,  and 
declared  that  that  should  be  prohibited  territor5\  Having  partially  erected  the 
works,  the  complainant  had  acquired  property  rights,  and  was  entitled  to  protec- 
tion against  unconstitutional  encroachment  which  would  have  the  effect  to  de- 
prive him  of  property  without  due  process  of  law. 

Dobbins  v.  Los  Angeles,   (1904)    195  U.  S.  a  menace  to  the  public  health  and  welfare, 

223,  wherein  the  court  said:     "The  right  to  and  be  required  to  yield  to  the  public  good, 

exercise  the  police  power  is  a  continuing  one,  But  the  exercise  of  the  police  power  is  sub- 

and   a  business   lawful   to-day   may    in    the  ject  to  judicial  review,  and  property  rights 

future,  because  of  the  changed  situation,  the  cannot  be  wrongfully  destroyed  by  arbitrary 

growth  of  population,  or  other  causes,  become  enactment." 

c.  Requiring  Change  of  Location  of  Gas  Pipes.  —  Requiring  a  change 
of  location  of  gas  pipes  so  as  to  make  room  for  the  work  of  a  municipal  drainage 
commission  does  not  deprive  the  gas  company  of  its  property  without  due 
compensation,  when  the  gas  company  acquired  no  exclusive  right  to  the  location 
of  its  pipes  in  the  streets  as  chosen  by  it  under  a  general  grant  of  authority  to 
use  the  streets,  and  the  city  made  no  contract  that  the  gas  company  should  not 
be  disturbed  in  the  location  chosen. 

New  Orleans  Gas  Light  Co.  v.  Drainage  Commission,  (1905)  197  U.  S.  463. 

27.  Turnpike  Companies  —  a.  Regulating  Rates.  —  A  statute  which,  by  its 
necessary  operation,  compels  a  turnpike  company,  when  charging  only  such 
tolls  as  are  just  to  the  public,  to  submit  to  such  further  reduction  of  rates  as 
will  prevent  it  from  keeping  its  road  in  proper  repair  and  from  earning  any 
dividend  whatever  for  stockholders,  is  invalid. 

Covington,  etc.,  Turnpike  Road  Co.  v.  Sandford,  (1896)  164  U.  S.  594. 

b.  Vacation  of  Toll  Road.  —  A  state  statute  authorizing  a  probate 
court  to  declare  a  turnpike  road  abandoned  and  vacated  as  a  toll  road,  and 
thereby  to  become  a  frcc  road,  without  the  intervention  of  a  jury,  or  the  right 
of  appeal  whereby  such  jur\^  could  be  liad  to  determine  whether  the  road  or  a 
part  thereof  has  been  out  of  repair  for  the  preceding  six  months  within  the 
statutory  meaning,   is,   to  this  e.xtent,   in  conflict  wnth   the  provision   of  the 
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Federal  Constitution,  that  no  person  shall  b^  deprived  of  property  without  due 
process  of  law. 

Salt  Creek  Valley  Turnpike  Co.  r.  Parks,  (1893)  50  Ohio  St.  668;  West  Alexandria,  etc.. 
Turnpike  Co.  v.  Gay,  (1893)  60  Ohio  St.  583. 

28.  Regulating  Stockyard  Rates.  —  As  to  parties  engaged  in  performing  a 
public  service,  in  determining  the  reasonableness  of  rates,  the  present  value 
of  the  property  is  the  basis  by  which  the  test  of  reasonableness  is  to  be  de- 
termined, although  the  actual  cost  is  to  he  considered,  and  also  the  value  of 
the  services  rendered  to  each  individual.  The  determination  of  the  legislature 
is  to  be  presumed  to  be  just,  and  must  bo  upheld  unless  it  clearly  appears  to 
result  in  enforcing  unreasonable  and  unjust  rates. 

Cotting  r.   Kansas  City   Stock  Yards  Co.,  contrary,  a  customary  charge  should  be  re- 

(1901)    183  U.  S.  91,  wherein  the  court  said  garded    as    reasonable;  .  reversing,    on    other 

that  as  to  the  charges  which  may  be  made  grounds,  (1897)   79  Fed,  Rep.  679,  (1897)  82 

by   parties  engaged   in   performing  a  public  Fed.  Rep.  839.   (1897)  82  Fed.  Rep.  860. 
service,  in   the  absence  of  testimony  to  the 

29.  Regulating  Irrigation  Rates.  —  An  order  of  a  board  of  supervisors  of  a 
county  fixing  the  rates  which  an  irrigation  company  should  charge  for  water 
distributed  by  it,  which  would  deprive  it  from  earning  a  reasonable  profit  on 
its  investment,  amounts  substantially  to  a  taking  of  property  without  due 
process  of  law. 

San  Joaquin,  etc.,  Canal,  etc.,  Co.  v,  Stanislaus  County,  (1898)  90  Fed.  Rep.  616.  , 

80.  Regulating  Business  and  Rates  of  Orain  Elevators.  —  A  general  state 
statute  regulating  the  business  and  charges  of  public  warehousemen  engaged 
in  elevating  and  storing 'grain  for  profit  does  not  deprive  one  of  his  property 
without  due  process  of  law. 


Brass  v.  North  Dakota,  (1894)  153  U.  S. 
406,  affirviuui  State  v.  Brass,  (1892)  2  N. 
Dak.  482. 

A  state  statute  which  fixes  the  maximum 
of  charges  for  the  stowage  of  grain  in  ware- 
houses at  places  in  the  state  having  not  less 
than  100,000  inhabitants,  '*  in  which  grain  is 
stored  in  bulk,  and  in  which  the  grain  of 
different  owners  is  mixed  together,  or  in 
which  grain  is  stored  in  such  a  manner  that 
the  identity  of  different  lots  or  parcels  can- 
not be  accurately  preserved,"  does  not  deprive 
the  owners  of  the  warehouses  of  property 
without  <hie  procos-;  of  law.  Munn  v.  Illi- 
nois, (1870)  nt  r.  S.  135,  wherein  the  court 
said:     *'  Down  to  the  time  of  the  adoption  of 


the  Fourteenth  Amendment,  it  was  not  sup- 
posed that  statutes  regulating  the  use,  or  even 
the  price  of  the  use,  of  private  property  [as  in 
the  case  of  statutes  regulating  ferries,  com- 
mon carriers,  hackmen,  bakers,  millers,  wharf- 
ingers, innkeepers,  etc.,  and  in  so  doing  fix- 
ing the  maximum  of  charge  to  be  made  for 
service.^,  rendered,  accommodations  furnished, 
and  articles  sold]  necessarily  deprived  an 
owner  of  his  property  without  due  process  of 
law.  Under  some  circumstances  they  may, 
but  not  under  all.  The  amendment  does  not 
change  the  law  in  this  particular;  it  simply 
prevents  the  states  from  doing  that  which 
will  operate  as  such  a  deprivation."  Affirm- 
iufj  (1873)   09  111.  80. 


When  Charges  Fixed  Not  Shown  to  Be  Unreasonable.  —  A  state  statute  fixing  the 
maximum  rates  which  may  be  charged  at  grain  elevators  does  not  deprive  a 
citizen  of  his  property  witliout  due  process  of  law  when  the  records  do  not 
show  that  the  charges  fixed  by  the  statute  are  unreasonable. 


Budd  r.  New  York,  (1892)  143  U.  S.  .546, 
wherein  the  court  said:  "What  was  said  in 
the  opinion  in  Chicago,  etc.,  K.  Co.  r.  Minne- 
sota, (1890)  134  U.  S.  418.  as  to  the  question 
of  the  reasonableness  of  the  rate  of  charge 
being  one  for  judicial  investigation,  had  no 
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reference  to  a  case  where  the  rates  are  pre- 
scribed directly  by  the  legislature.  Not  only 
was  that  the  case  in  the  statute  of  Illinois 
in  Munn  r.  Illinois,  (1876)  94  U.  S.  113,  but 
the  doctrine  was  laid  down  by  this  court 
in   Wabash,  etc.,  R.   Co.  v,  Illinois,    (1886) 
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118  U.  S.  657,  568,  that  it  was  the  right  of  a 
state  to  establish  limitations  upon  the  power 
of  railroad  companies  to  fix  the  price  at 
which  they  would  carry  passengers  and 
freight,  and  that  the  question  was  of  the  same 
character  as  that  involved  in  fixing  the 
charges  to  be  made  by  persons  engaged  in  the 
warehousing  business.  So,  too,  in  Dow  v, 
Beidelman,  (1888)  125  LL  S.  680,  686,  it  was 
said  that  it  was  within  the  power  of  the 
legislature  to  declare  what  should  be  a  rea- 
sonable compensation  for  the  services  of  per- 
sons exercising  a  public  employment,  or  to 
fix  a  maximum  beyond  which  any  charge 
made  would  be  unreasonable.  But  in  Dow 
V,  Beidelman,  (1888)  125  U.  S.  680,  after 
citing  Munn  v.  Illinois,  (1876)  94  U.  S.  113; 
Chicago,  etc.%  R.  Co.  v.  Iowa,  (1876)  94  U.  S. 
155,  161,  162;  Peik  v.  Chicago,  etc.,  R.  Co., 
(1876)  94  U.  S.  164,  178;  Chicago,  etc.,  R, 
Co.  t\  Ackley,  (1876)  94  U.  S.  179;  Winona, 
etc.,  R.  Co.  V,  Blake,  (1876)  94  U.  S.  180; 
Stone  V.  Wisconsin,  (1876)  94  U.  S.  181; 
Ruggles  V,  Illinois,  (1883)  1U8  U.  S.  526; 
Illinois  Cent.  R.  Co.  v,  Illinois,  (1883)  108 
U.    S.    641;     Railroad    Commission    Cases, 


(1886)  116  U.  S.  307;  Stone  i\  Illinois  Cent. 
R.  Co.  (1885)  116  U.  S.  347;  and  Stone  v. 
New  Orleans,  etc.,  R.  Co.,  (1855)  116  U.  S. 
352,  as  recognizing  the  doctrine  that  the  legis- 
lature may  itself  fix  a  maximum  beyond  which 
any  charge  would  be  unreasonable,  in  respecl 
to  services  rendered  in  a  public  employment 
or  for  the  use  of  property  in  which  the  public 
has  an  interest,  subject  to  the  proviso  that 
such  power  of  limitation  or  regulation  is  not 
without  limit,  and  is  not  a  power  to  destroy, 
or  a  power  to  compel  the  doing  of  the  services 
without  reward,  or  to  take  private  property 
for  public  use  without  just  compensation  or 
without  due  process  of  law,  the  court  said 
that  it  had  no  means,  '  if  it  would  under 
any  circumstances  have  the  power,*  of  deter- 
mining that  the  rate  fixed  by  the  legislature 
in  that  case  was  unreasonable,  and  that  it 
did  not  appear  that  there  had  been  any  such 
confiscation  of  property  as  amounted  to  a 
taking  of  it  without  due  process  of  law,  or 
that  there  had  been  any  denial  of  the  equal 
protection  of  the  laws."  Affirming  People  t?. 
Budd,  (1889)   117  N.  Y.  I. 


The  Mere  Beqnlrement  of  a  license  to  engage  in  the  business  of  receiving,  shipping, 

storing,  or  handling  grain  in  an  elevator  is  not  forbidden  by  this  section.    "  We 

cannot  question  the  power  of  the  state,  so  far  as  the  Constitution  of  the  United 

States  is  concerned,  to  require  a  license  for  the  privilege  of  carrying  on  business 

of  that  character  within  its  limits;  such  a  license  not  being  required  for  the 

purpose  of  forbidding  a  business  lawful  or  harmless  in  itself,  but  only  for 

purposes  of  regulation." 

W.  W.  Cargill  Co.  r.  Minnesota,  (1901)  180  U.  S.  468,  affirming  State  r.  W.  W.  Cargill 
Co.,  (1899)  77  Minn.  223. 

31.  Insuraiice  Companies — a.  In  General.  —  A  statute  which  authorizes  a 
public  officer  to  bring  an  insurance  company  before  a  judicial  tribunal  which, 
after  full  opportunity  for  defense,  may  determine  whether  it  is  insolvent  or 
its  condition  such  as  to  render  its  continuance  in  business  hazardous  to  the 
insured  or  to  the  public,  or  whether  it  has  exceeded  its  corporate  powers  or 
violated  the  rules,  restrictions,  or  conditions  prescribed  by  law,  does  not  deprive 
such  a  company  of  property  without  due  process  of  law. 

Chicago  L.  Ins.  Co.  v.  Needles,  (1885)  113  U.  S.  583. 

6.  Regulating  Liability  on  iNstntANCE  Policies.  —  A  statute  making 
void  all  stipulations  in  insurance  policies  which  limit  liability  to  less  than  the 
full  amount  of  loss,  if  this  does  not  exceed  the  full  amount  of  insurance,  is  not 
invalid  as  taking  property  without  due  process  of  law. 

Dugger  t\  Mechanics',  etc.,  Ins.  Co.,  (1895)  95  Tenn.  245. 

c.  Prohibiting  Making  Insurance  Contract  Outside  the  State.  —  A 
state  statute  which,  as  construed  by  the  state  Supreme  Court,  prohibits  the 
making  of  a  marine  insurance  contract  outside  the  state  on  property  then 
in  the  state,  is  invalid  as  a  deprivation  of  liberty  without  due  process  of  law. 

Allgeyer  f.  Louisiana,  (1897)  165  U.  S.  689. 
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d.  Licensing  Insurance  Agents.  —  It  is  not  a  denial  of  due  process  of 
law  to  require  insurance  agents  or  brokers  to  be  licensed  before  doing  business 
in  the  state. 


Com.  t?.  Roswell,   (1S99)   173  Mass.  119. 

A  statute  of  New  York  prescribing  the 
conditions  upon  which  insurance  agents 
may  procure  policies  of  insurance  from  com- 
panies not  authorized  to  do  business  in  the 
state,  and  providing  that  "  all  fire  insurance 
policies  issued  to  residents  of  this  state  on 
property  located  herein  by  companies  that 
have  not  complied  with  the  requirements  of 
the  general  insurance  laws  of  the  state,  shall 
be  void  except  such  as  have  been  provided  as 
herein  set  forth,"  does  not  invalidate  a  policy 


not  procured  as  set  out  in  the  statute,  is- 
sued to  a  resident  of  New  York  upon  property 
situated  in  New  York  by  a  Massachusetts 
company  not  authorized  to  do  business  in  New 
York,  where  the  contract  was  valid  under  the 
laws  of  Massachusetts  and  was  made  and  to 
be  performed  in  that  state.  To  make  the  stat- 
ute apply  to  such  a  contract  would  make  it 
violate  the  Fourteenth  Amendment  of  the 
Federal  Constitution.  Western  Massachusetts 
Mut.  F.  Ins.  Co.  r.  Hilton,  (1899)  42  N.  Y. 
^pp.  Div.  52. 


c.  Recoveby  of  Attoeney's  Fees  Against  Insurance  Companies.  — 
A  statute  authorizing  the  recovery  of  reasonable  attorney's  fees  against  life  and 
fire  insurance  companies  in  suits  upon  policies  issued  by  them,  does  not  deprive 
the  companies  of  property  without  due  process  of  law. 

Tillis  17.  Liverpool,  etc.,  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  171. 

/.  Regulation  of  Reinsurance  by  Insubance  Companies.  —  A  statute 
prohibiting  reinsurance  by  insurance  companies,  except  with  the  consent  of 
two-thirds  of  the  holders  of  the  policies  to  be  reinsured  and  the  approval  of  tlie 
secretary  of  state,  is  not  in  violation  of  the  Fourteenth  Amendment  as  taking 
property  without  due  process  of  law. 

Iowa  L.  Ins.  Co.  v.  Eastern  Mut.  L.  Ins.  Co.,  (1900)  64  N.  J.  L.  340. 

32.  Erection  of  Competing  Hnnioipal  Plant.  —  The  grant  of  a  franchise  to  a 
waterworks  company  by  a  municipal  corporation  does  not  of  itself  raise  an 
implied  contract  that  the  grantors  will  not  do  any  act  to  interfere  with  the 
rights  granted  to  the  waterworks  company,  and,  in  the  absence  of  the  grant  of 
an  exclusive  privilege,  none  will  be  implied  against  the  public,  but  it  must  arise, 
if  at  all,  from  some  specific  contract  binding  upon  the  municipality.  When  an 
ordinance  granting  such  a  franchise  contains  no  express  stipulation  that  a 
city  shall  not  build  a  plant  of  its  own  to  supply  water  for  public  and  private 
purposes,  and  the  grant  is  expressly  declared  not  to  be  exclusive  of  the  right 
to  contract  with  another  company,  the  erectioh  of  a  waterworks  system  for  fl'o 
city  does  not  deprive  the  waterworks  company  of  property  without  due  process 
of  law. 

it  to  take  the  pinnt  of  the  privnte  oompnny. 
Such  action  on  the  pnrt  of  the  villitre,  though 
resulting  in  seriously  impnirins:  the  value 
of  the  company's  property,  does  not  constitute 
a  taking  of  its  property  within  the  meaning 
of  this  provision.  Sk^^ne^ teles  Wnter  Works 
Co.  V.  Skaneateles,  (1902)   184  U.  S.  363. 


Helena  Water  Works  Co.  v.  Helena,  (1904) 
195  U.  S.  388. 

In  the  erection  of  municipal  waterworks 
by  a  village,  the  village  is  not  compelled  to 
take  the  plant  of  a  private  existing  company, 
when  the  statute  authorizing  the  village  to 
build  and  operate  its  works  does  not  require 


When  the  Charter  of  a  Water  Company  It  Not  Ezclnfliye,  and  is  subject  to  repeal,  alteri- 

tion,  or  amendment  at  the  will  of  the  legislature,  the  company  can  suffer  no 

deprivation  of  property  without  duo  process  of  law  from  an  Act  of  the  legislature 

empowering  the  city  to  erect  its  own  waterworks. 
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Newburyport  Water  Co.  t\  Newburypart, 
(1904)  193  U.  S.  577,  in  which  case  a  state 
statute  had  authorized  a  city  to  supply  its 
own  water,  but  prohibited  the  city  from  es- 
tablishing an  independent  water  system  if 
the  water  company  within  a  certain  time 
elected  to  offer  its  property  for  sale  to  the 
city  at  a  price  to  be  agreed  upon  or  to  be 
judicially  determined.  The  Act  stipulated 
that  the  value  of  the  property  "  should  be 
estimated  without  enhancement  on  account  of 
future  earning  capacity  or  good  will,  or  on 
account  of  the  franchise  of  said  company." 
It  was  held  that  when  the  water  company 
accepted  the  statute,  conveyed  its  property  to 


the  city,  provoked  the  state  proceedings  as 
to  the  value  of  the  property  and  derived  the 
benefits  resulting  from  the  statute,  it  could 
not,  because  of  disappointment  at  the  result 
of  the  interpretation  which  the  statute  re- 
ceived at  the  hands  of  the  state  court,  change 
its  position  and  cause  its  voluntary  accept- 
ance to  become  an  involuntary  one,  in  order 
to  assail  the  constitutionality  of  the  legisla- 
tion in  question,  on  the  ground  that  its  prop* 
erty  had  been  taken  without  due  process  of 
law.  Reversing  (1900)  103  Fed.  Rep.  584, 
(1898)  85  Fed.  Rep.  723.  See  also  Gloucester 
Water  Supply  Co.  v.  Gloucester,  (1904)  193 
U.  S.  580. 


33.  Eegulating  Inspection  of  Hines.  —  A  statute  giving  to  district  mining  in- 
spectors a  discretion  as  to  the  number  of  times  they  shall  inspect  such  mines, 
and  a  further  discrimination  as  to  what  fees  they  shall  charge,  within  fixed 
limits,  is  not  in  contravention  of  this  clause,  especially  in  view  of  the  facts  that 
the  fees  must  be  paid  into  the  labor  bureau  of  the  state,  and  that  the  inspectors 
are  paid  fixed  salaries  direct  from  the  bureau. 


St.  Louis  Consol.  Coal  Co.  r.  Illinois, 
(1902)  185  U.  S.  207,  wherein  the  court  said: 
"  The  regulation  of  mines  and  miners,  their 
hours  of  labor,  and  the  precautions  that  shall 
be  taken  to  insure  their  safety,  health,  and 
comfort,  are  so  obviously  within  the  police 


power  of  the  several  states,  that  no  citation 
of  authorities  is  necessary  to  vindicate  the 
general  principle,"  affirming  (1900)  186  111. 
134.  See  also  Chicago,  etc.,  Coal  Co.  17.  Peo- 
ple, (1899)   181  111.  270. 


34.  Begnlating  Manufacture  and  Sale  of  Ooods —  a.  Of  Intoxicating  Liquors 
—  (1)  In  General.  —  A  state  has  the  right  to  prohibit  or  restrict  the  manu- 
facture of  intoxicating  liquors  within  her  limits ;  to  prohibit  all  sale  and  traffic 
in  them  in  said  state;  to  inflict  penalties  for  such  manufacture  and  sale,  and 
to  provide  regulations  for  the  abatement  as  a  common  nuisance  of  the  property 
used  for  such  forbidden  purposes;  and  such  legislation  by  a  state  is  a  clear 
exercise  of  her  undisputed  police  power,  which  does  not  deprive  any  person  of 
property  without  due  process  of  law. 

is  a  proceeding  against  the  property  used  for 
forbidden  purposes,  while  the  other  is  for  the 
punishment  of  the  offender.  Mugler  v.  Kan- 
sas. (1887)  123  U.  S.  671.  See  also  Busch 
V.  Webb,  (1903)    122  Fed.  Rep.  665. 

Taxing  sale  of  intoxicating  liquors.  —  A 
statute  imposing  a  tax  on  the  business  of 
selling  intoxicating  liquors,  collectible  by  the 
treasurer  of  the  county  as  other  taxes  are 
collected,  imposing  penalties  for  its  nonpay- 
ment and  for  the  refusal  of  a  person  engaged 
in  the  business  to  sign  and  verify  the  state- 
ment of  the  return,  on  the  demand  of  the  as- 
sessor, does  not  deprive  citizens  of  property 
without  due  process  of  law  as  guaranteed  by 
the  Federal  Constitution.  Adler  v.  Whitbeck, 
( 1 886 )   44  Ohio  St.  539. 

Prohibiting  sale  of  liquors  to  Indians. — 
A  Minnesota  statute  which  provides  that 
"  whoever  sells^  *  *  *  any  spirituous 
lin"or«*  or  wines  to  any  Indian  within  this 
state  shall  on  conviction  thereof  be  punished, 
etc.,**  was  held  to  be  valid,  as  applied  to  one 
who  was  by  blood  an  American  Indian,  for- 
merly belonging  to  the  Sisseton  and  Wahpeton 
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Kidd  V.  Pearson,  (1888)  128  U.  S.  16, 
afprmitifj  Pearson  v.  International  Distillery, 
(1887)  72  Iowa  348.  See  also  Kansas  v. 
Bradley,  (1885)  26  Fed.  Rep.  290;  Bumside 
V.  Lincoln  County  Ct.,  (1887)  86  Ky.  423; 
Ripppy  V.  State,  '(Tex.  Crim.  1903)  73  S.  W. 
Rep.  15;  State  v.  Hodgson,  (1893)  66  Vt. 
134. 

A  statute  which  declares  that  no  person 
shall  own  or  keep,  or  be  in  any  way  concerned, 
enga^'od  or  employpd  in  owuinp;  or  keeping:, 
any  intoxicating  liquors  with  intent  to  «p11 
the  s'une  within  the  state,  was  within  the 
constitutional  powers  of  the  state  le^^isliture. 
Eilenbooker  r.  Plymouth  County,  (1890)  134 
U.  S.  40.  "      .  *        • 

As  a  state  has  authority  to  prohibit  the 
manufacture  and  sale  of  intoxicating^  liquors 
for  other  than  medicinal,  scientific,  and  me- 
chanical purposes,  it  has  power  to  declare 
that  any  pbce  kept  and  maintained  for  the 
illegal  manufacture  and  sale  of  such  liquors 
sin  11  he  deemed  a  common  nuisance,  and  be 
abated,  and,  at  the  same  time,  to  provide  for 
the  indictment  and  trial  of  the  olfcnder.    One 
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band  of  Sioux  Indians,  but  had  severed  all 
his  relations  with  his  tribe,  adopted  the  habits 
and  customs  of  civilization,  and  taken  up  an 
allotment   of   land   in    severalty,   under   the 

Provisions  of  the  United  States  "  Land  in 
everalty  Act,"  of  February  8,  1887,  and 
thereby  became  a  citizen  of  the  United  States 
as  well  as  of  the  state  in  which  he  resided. 
Slate  V.  Wise,  (1897)  70  Minn.  99. 

Prohibiting  the  giving  of  liquor.  —  A  Ken- 
tucky statute,  providing  thai  "  it  shall  be 
unlawful  for  any  person  or  persons  to  sell, 
barter,  give,  loan,  or  traflic  in  spirituous, 
vinous,  or  malt  liquors,  in  any  quantity  what- 
ever, within  the  county  of  Rowan.  •  •  ♦ 
This  act  shall  not  apply  to  the  procuring  or 
use  of  wine  for  sacramental  purposes,  or  to 
a  regular  resident  practicing  physician,  who, 
in  good  faith,  prescribes  the  same  as  a  medi- 
cine to  his  patient  or  patients.  Nor  shall  this 
act  or  its  provisions  apply  to  those  who 
nve  or  furnish  spirituous,  vinous,  or  malt 
liquors  to  a  member  or  members  of  their  own 
family,  or  their  invited  guests  at  their  own 
household,"  is  not  invalid  as  denying  to  a 
person  the  use  of  his  property.  Powers  r. 
Com.,  (1890)  90  Ky.  167. 

Stock  of  goods  on  hand.  —  A  municipal 
ordinance  passed  under  the  authority  of  a 
statute  was  enacted  to  prohibit  ale,  beer,  and 
porter  houses,  and  othor  places  where  intoxi- 
cating liquors  are  sold  at  retail.  It  was  held 
that  one  who  had  been  in  the  business  of  sell- 
ing distilled,  malt,  and  vinous  liquors,  and  in 
pursuance  of  the  business  had  acquired  prop- 
erty, a  part  of  which  was  real  estate  upon 
which  he  had  made  extensive  improvements 
in  the  way  of  fitting  it  for  the  purpose  of 
carrying  on  the  business,  and  had  placed 
therein  a  stock  of  liquor,  was  not  deprived 
of  property  without  due  process  of  law.  The 
ordinance  only  undertook  to  prevent  him  from 
"keeping"  within  the  limits  of  the  village 
an  ale,  beer,  or  porter  house,  or  a  place  where 
intoxicating  liquors  are  sold  at  retail.  He 
might  under  it  sell  his  stock  in  trade  in  any 
way  he  could,  except  in  such  a  way  as  would 
make  him  such  keeper.  The  ordinance  is  only 
a  police  regulation,  in  the  interest  of  the 
public  morals,  and  for  the  common  good; 
and,  although  it  may  in  some  measure  affect 
the  value  of  his  property,  or  interfere  with 
its  use  in  the  purposes  for  which  it  was  ob- 
tained, it  does  not  thereby  "  deprive  "  him  of 


his  property.  Tanner  t?.  Alliance,  (1886)  29 
Fed.  Rep.  197.  See  Kessinger  v.  Vannatta, 
(1886)  27  Fed.  Rep.  890.  But  see  Kessinger 
17.  Hinkhouse,  (1886)  27  Fed.  Rep.  883;  and 
Mahin  v,  Pfeiffer,  (1886)  27  Fed.  Rep.  892, 
as  to  the  deprivation,  by  a  prohibition  statute, 
of  a  property  right  in  a  lease  of  property  for 
the  purpose  of  keeping  a  saloon. 

Within  five  miles  of  university.  —  An 
Alabama  statute,  incorporating  the  Southern 
University  of  Greensboro  and  prohibiting  the 
sale  of  any  kind  of  spirituous  or  intoxicating 
liquors  within  five  miles,  does  not  deprive  any 
person  of  his  property  in  the  sense  of  the 
Constitution.  Dorman  v.  State^  (1859)  34 
Ala.  210. 

Requiring  the  removal  of  screens  in  liquor 
saloons  during  the  time  when  the  saloons 
are  required  by  law  to  be  closed  does  not 
deprive  any  person  of  liberty  or  property 
without  due  process  of  law.  Robison  v.  Haug, 
(1888)  71  Mich.  38. 

Summary  revocation  of  liquor  tax  certifi- 
cate.—  It  is  not  competent  for  the  legisla- 
ture to  enact  a  statute  providing  that  in  a 
proceeding  by  verified  petition  and  affidavit 
to  revoke  a  liquor-tax  certificate,  the  holder 
of  the  certificate  shall  file  a  verified  answer, 
in  default  of  which  an  order  revoking  the 
certificate  may  be  granted,  without  proof  of 
the  matters  stated  m  the  petition.  The  cer- 
tificate is  a  species  of  property  and  is  to  be 
protected  as  such.  Matter  of  Cullinan, 
(1903)    82  N.  Y.  App.  Div.  445. 

Forfeiture  for  unlawful  sales  of  liquors. — 

An  Iowa  statute  providing  for  the  destruction 
of  liquors  found  in  a  place  adjudged  to  be  a 
liquor  nuisance,  and  for  the  removal  and  sale 
of  the  furniture,  fixtures,  etc.,  is  valid.  In 
actions,  either  criminal  or  equitable,  wherein 
the  existence  of  a  nuisance  is  established 
under  the  law  in  question,  the  action  is 
against  the  thing  —  the  place  —  as  well  as 
against  the  person.  In  either  case  the  ques- 
tion is  whether  the  place  was  a  nuisance,  and, 
il  so,  whether  the  person  was  engaged  in  keep- 
ing it.  Such  actions  are  against  the  thing 
as  well  as  the  person,  and  the  person  has  due 
notice  and  his  day  in  court,  in  which  to  de- 
fend against  the  forfeiture  of  his  property 
as  well  as  the  punishment  of  himself.  Craig 
r.  Werthmueller,  (1889)   78  Iowa  598. 


The  Fact  that  Breweries  Were  Erected  When  It  Was  Lawfal  to  engage  in  the  manufac- 
ture of  beer  for  every  purpose,  does  not  make  a  statute  prohibiting  their  being 
80  employed  in  effect  a  taking  of  property  for  public  use  without  compensation, 
and  depriving  a  citizen  of  his  property  without  due  process  of  law. 


Mugler  V.  Kansas.  (1887)  123  U.  S.  664, 
wherein  the  court  said:  '*  A  prohibition  sim- 
ply upon  the  use  of  property  for  purposes 
chat  are  declared,  by  valid  legislation,  to  be 
injurious  to  the  health,  morals,  or  safety  of 
the  community,  cannot,  in  anv  just  sense,  be 
deemed  a  taking  or  an  jipproprijition  of  prop- 
erty for  the  public  benefit.  Snoh  leGri«^lation 
does  not  disturb  the  owner  in  the  control  or 
use  of  his  property  for  lawful  purposes,  nor 
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restrict  his  right  to  dispose  of  it,  but  is  only 
a  declaration  by  the  state  that  its  use  by 
any  one,  for  certain  forbidden  purposes,  is 
prejudicial  to  the  public  interests.  Nor  can 
legislation  of  that  character  come  within  the 
Fourteenth  Amendment,  in  any  case,  unless 
it  is  apparent  that  its  real  object  is  not  to 
protect  the  community,  or  to  promote  the 
general  well-being,  but,  under  the  guise  of 
police  regulation,  to  deprive  the  owner  of  his 
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liberty  and  property,  without  due  process  of 
Uw." 

Property  in  a  brewery,  —  Between  1870 
and  1874,  the  defendants  constructed  a  brew- 
ery in  Lawrence,  Kansas.  The  building,  ma- 
chinery, and  fixtures  were  designed  and 
adapted  for  the  making  of  beer  and  for  noth- 
ing else.  For  such  purpose  they  are  worth 
fifty  thousand  dollars;  for  any  other  use,  not 
to  exceed  five  thousand  dollars.  At  the  time 
of  the  erection  of  the  building,  and  up  to 
1880,  the  making  of  beer  was  as  legal,  as  free 
from  tax,  license,  or  other  restriction,  as  the 
milling  of  flour.    In  that  year  a  constitutional 


amendment  was  adopted,  prohibiting  the 
manufacture  of  beer  except  for  medicinal, 
scientific,  and  mechanical  purposes.  In  1881 
and  1885  laws  were  enacted  to  carry  this  pro- 
hibition into  effect.  Under  these  laws  a  per- 
mit was  essential  for  the  manufacture  for 
the  excepted  purposes.  To  the  defendants 
this  permit  was  refused.  It  was  held  that 
the  constitutional  amendment  and  statutes 
deprived  the  owners  of  property  without  due 
process  of  law,  in  failing  to  provide  for  com- 
pensation. State  t?.  Walruff,  (1886)  26  Fed. 
Rep.  194.  See  also  Kansas  v.  Bradley,  (1885) 
26  Fed.  Rep.  289. 


(2)  Omly  to  Be  Manufactured  for  Certain  Purposes,  —  A  state  statute 
which,  as  construed  by  the  Supreme  Court  of  that  state,  provides  that  intoxi- 
cating liquors  may  be  manufactured  and  sold  within  the  state  for  chemical, 
medicinal,  culinary,  and  sacramental  purposes,  but  for  no  other  —  not  even 
for  the  purpose  of  transportation  beyond  the  limits  of  the  state  —  is  within 
the  police  power  of  the  state  and  in  the  regulation  of  commerce.  A  state  has 
the  right  to  prohibit  or  restrict  the  manufacture  of  intoxicating  liquors  within 
her  limits;  to  prohibit  all  sale  and  traffic  in  them  in  said  state;  to  inflict 
penalties  for  such  manufacture  and  sale,  and  to  provide  regulations  for  the 
abatement  as  a  common  nuisance  of  the  property  used  for  such  forbidden 
purposes,  and  such  legislation  by  a  state  is  a  clear  exercise  of  her  xmdisputed 
police  power,  which  does  not  deprive  any  person  of  property  without  due 
process  of  law. 

Kidd  V.  Pearson,  (1888)  128  U.  S.  16,  aiflrmimg  Pearson  v.  International  Distillery,  (1887) 
72  Iowa  348. 

(3)  Requiring  Druggists  to  TaJce  Qui  License.  —  A  state  statute  providing 
that  spirituous  liquors  could  not  be  subsequently  used  in  the  preparation  of 
pharmacists'  compounds  without  the  pharmacist's  first  procuring  a  druggist's 
license  from  the  county  commissioners,  does  not  deprive  a  licensed  pharmacist 
of  his  property  without  due  process  of  law. 

Gray  v.  Connecticut,  (1895)  159  U.  S.  77,  affirming  (1891)  61  Ck>nn.  44. 

6.  Of  Adulterated  Milk.  —  It  is  not  a  violation  of  the  Fourteenth  Amend- 
ment to  prohibit  the  sale  of  adulterated  milk,  although  there  is  no  fraud  or 
deceit  in  the  sale,  and  the  adulteration  in  certain  cases  is  harmless. 

State  17.  Schlenker,  (1900)   112  Iowa  642.  "brewers'  grains"  is  a   valid  police  regula- 

tion, and  does  not  deprive  any  person  of  prop- 
Prohibiting  the  sale  of  milk  from  cattle      erty  without  due  process  of  law.    Sanders  r. 
fed    on    "Btill    slop,"    "brewers'    slop,"    or      Com.,   (Ky.  1903)   77  S.  W.  Rep.  368. 

c.  Of  Lard.  —  A  statute  which  provides  that  "  no  manufacturer  or  other 

person  or  persons  shall  sell,  deliver,  prepare,  put  up,  expose,  or  offer  for  sale 

any  lard,  or  any  article  intended  for  use  as  lard,  which  contains  any  ingredient 

but  the  pure  fat  of  healthy  swine,  in  any  tierce,  bucket,  pail,  package,  or  other 

vessel  or  wrapper,  or  under  any  label  bearing  the  words  *  pure,'  *  refined,' 

'  family,'  or  either  of  said  words,  alone,  or  in  combination  with  other  words  of 

like  import,  unless  every  tierce,  bucket,  pail,  package,  or  other  vessel,  wrapper, 
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or  label,  in  or  under  which  said  article  is  sold,  delivered,  prepared,  put  up, 
exposed,  or  offered  for  sale,  bears  on  the  top  or  outer  side  thereof  in  letters  not 
less  than  one-half  inch  in  length,  and  plainly  exposed  to  view,  the  words  '  com- 
pound lard,'  and  the  name  and  proportion,  in  pounds  and  fractional  parts 
thereof,  of  each  ingredient  contained  therein,"  does  not  impair  any  right  of 
property  or  the  exercise  of  any  lawful  business^  but  is  clearly  within  tiie  police 
power  of  the  state. 

State  r.  Snow,  (1801)  81  Iowa  643. 


d.  Of  Qleomargabinb.  —  A  state  statute  allowing  the  manufacture  and 
sale  of  oleomargarine  when  free  from  any  coloring  matter  or  other  ingredient 
causing  it  to  look  like  or  to  appear  to  be  butter  as  defined  in  the  statute,  and 
which,  moreover,  expressly  forbids  the  manufacture  or  sale  within  the  state  of 
any  oleomargarine  which  contains  any  methyl,  orange,  butter  yellow,  annotto, 
aniline  dye,  or  any  other  coloring  matter,  does  not  deprive  the  manufacturer 
of  his  property  without  due  process  of  law,  though  the  state  statutes  permit 
harmless  coloring  matter  to  be  used  in  butter. 

and  the  depriving  of  liberty  are  undoubtedly 
imposed  by  due  process  of  law.  In  re  Bros- 
nahan,  (1883)  18  Fed.  Rep.  66. 


Capital   City   Dairy   Co.   t?.   Ohio,    (1902) 
183  U.  S.  245. 

Proceedings  for  seizure  and  confiscation. — 
A  MinneBOta  statute  forbids,  under  special 
penalties,  the  sale,  exposure  for  sale,  or  hav- 
ing in  possession  with  intent  to  sell;  of  any 
article  in  imitation  of  butter,  not  wholly  made 
of  miiK  or  cream,  and  that  is  of  any  other 
color  than  bright  pink;  and  provides  that  the 
dairy  and  food  commissioner  may  seize  such 
article,  and,  upon  the  order  of  any  court  hav- 
ing jurisdiction  under  the  Act^  sell  the  same 
for  any  purpose  other  than  for  food.  When 
every  part  of  the  Act  is  considered  it  seems 
apparent  that  seizure  of  the  articles  is  only 
contemplated  in  connection  with  prosecutions 
for  the  penalty  prescribed,  when,  in  the  same 
court  and  same  proceeding,  the  owner  or  per- 
son in  possession  being  present  and  on  trial, 
and  therefore  having  a  right  and  opportunity 
to  be  heard,  if  he  is  convicted  the  court  may 
condemn  the  article  seized  and  order  its  sale 
under  the  statute.  The  statute,  therefore, 
though  meagre  in  its  terms,  affords,  if  strictly 
followed,  due  process  of  law.  Armour  Pack- 
ing Co.  r.  Snyder,  (1897)  84  Fed.  Rep.  138. 

A  Missouri  statute  entitled  "An  Act  to 
prevent  the  manufacture  and  sale  of  oleaginous 
substances,  or  compounds  of  the  same,  in 
imitfition  of  the  pure  dairy  product,"  is  not 
void  as  depriving  an  owner  of  this  product 
of  his  property  within  the  meaning  of  this 
clause.  The  statute  does  not,  in  direct  terms, 
authorize  the  seizure  or  taking  of  any  prop- 
ertv,  not  even  that  whose  manufacture  is  for- 
bidden.  *  The  party  is  not,  in  fact,  deprived 
of  this  property  by  the  statute,  or  by  any  pro- 
ceeding which  it  authorizes.  The  personal 
punishment,  by  fine  and  imprisonment,  which 
the  statute  imposes,  must  be  inflicted  accord- 
ing to  the  law  of  Missouri,  which  allows  a 
trial  by  jury,  with  all  the  other  forms  which 
from  time  immemorial  have  been  held  to  be 
due  process  of  law.     The  money  fine,  then, 


A  New  York  statute  entitled  "An  Act  to 
prevent  deception  in  sales  of  dairy  products," 
which  provides  that  "no  person  shall  manu- 
facture out  of  any  oleaginous  substances,  or 
any  compound  of  the  same,  other  than  that 
produced  from  unadulterated  milk  or  of 
cream  from  the  same,  any  article  designed 
to  take  the  place  of  butter  or  cheese  produced 
from  pure  unadulterated  milk  or  cream  of 
the  same,  or  shall  sell  or  offer  to  sell  tfa^  same 
as  an  article  of  food.  This  provision  shall 
not  apply  to  pure  skim  milk  cneese  produced 
from  pure  skim  milk,"  is  invalid  as  abso- 
lutely prohibiting  an  important  branch  of  in- 
dustry for  the  sole  reason  that  it  competes 
with  another  and  may  reduce  the  price  of  an 
article  of  food  for  the  human  race.  It  is  one 
of  the  fundamental  rights  and  privileges  of 
every  citizen  to  adopt  and  follow  such  lawful 
industrial  pursuit,  not  injurious  to  the  com- 
munity, as  he  may  see  fit.  People  v,  Marx, 
(1886)  99  N.  Y.  380,  reversing  (1885)  35 
Hun  (N.  Y.)  528. 

A  Pennsylvania  statute  which  prohibits 
the  manufacture  out  of  oleaginous  substances, 
or  out  of  any  compound  thereof  other  than 
that  produced  from  unadulterated  milk  or 
cream  from  unadulterated  milk,  of  an  article 
designed  to  take  the  place  of  butter  or  cheese 
produced  from  pure  unadulterated  milk  or 
cream  from  unadulterated  milk,  or  prohibits 
the  manufacture  of  any  imitation  or  adulter- 
ated butter  or  cheese,  or  the  selling  or  offer- 
ing for  sale,  or  having  in  possession  with  in- 
tent to  sell  as  an  article  of  food,  is  a  lawful 
exercise  by  the  state  of  the  power  to  nrotect 
by  police  regulations  the  public  health. 
Powell  V.  Pennsylvania,  (1888)  127  U.  S. 
683.  See  also  McCann  v.  Com.,  (1901)  198 
Pa.  St.  510. 
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e.  Of  C1GAKETTE6.  —  A  municipal  ordinance  vesting  power  in  the  mayor  to 
grant  or  refuse  a  license  to  sell  cigarettes  is  not  a  deprivation  of  property 
without  due  process  of  law  when  the  license  is  to  be  issued  if  the  mayor  is 
satisfied  that  the  person  applying  is  of  good  character  and  reputation  and  a 
suitable  person  to  be  intrusted  with  the  sale  of  cigarettes,  and  providing  the 
applicant  will  file  a  bond  as  stated  in  the  ordinance  as  a  security  that  he  will 
faithfully  observe  and  obey  the  laws  of  the  state  and  the  ordinance  of  the  city 
with  reference  to  cigarettes. 

GundUng  v.  Chicago,  (1900)  177  U.  S.  185. 

/.  Of  Opium.  —  A  statute  providing  that  "  it  shall  be  unlawful  to  sell  or 
give  a^way  opium,  or  any  preparation  of  which  opium  is  the  principal  medicinal 
agent,  to  any  person  except  druggists  and  practicing  physicians,  except  on  the 
prescription  of  a  practicing  physician,  written  in  the  English  or  Latin  language ; 
and  the  druggist  filling  such  prescription  shall  keep  the  same  on  file  for  one 
year,  subject  to  be  inspected  by  any  public  officer  of  the  state,"  does  not 
deprive  of  their  property  without  due  process  of  law  persons  who  own  a  large 
amount  within  the  state  for  the  purpose  of  being  sold  at  retail  therein  as 
merchandise.  The  sale  or  disposition  of  such  an  article  has  no  legitimate  use 
except  in  medicine,  and  may  be  regulated  accordingly. 

Bx  p.  Yung  Jon,  (1886)  28  Fed.  Rep..309. 

gr.  Sale  of  Provisions  in  Stores  Selling  Dry  Goods  or  Drugs.  —  A 
statute  forbidding  the  sale  of  meats,  vegetables,  or  any  foodstuffs  or  provisions, 
in  stores  where  dry  goods,  clothing,  jewelry,  and  drugs  are  sold  operates  as  a 
deprivation  of  property  without  due  process  of  law. 

Chicago  V.  Netcher,  (1809)  183  111.  104. 

h.  Keeping  of  Markeo^s.  —  A  municipal  ordinance  prohibiting  the  keeping 
of  a  private  market  within  six  squares  of  any  public  market  of  the  city  does 
not  deprive  any  one  of  property  without  due  process  of  law. 

Katal  17.  Louisiana,  ( 1891 )  139  U.  S.  622. 

Sstablithing  and  Bdgnlating  City  Market!.  —  An  ordinance  providing  for  the  estab- 
lishment and  regulation  of  markets  at  several  points  in  a  city,  and  prohibiting 
the  sale  of  fresh  meats  at  retail  outside  of  these  markets,  except  by  tenants 
of  the  market  stall  who  are  permitted  to  hawk  about  the  streets  after  eight 
o'clock  A.  M.  of  the  day,  is  not  violative  of  any  provision  of  the  National  Con- 
stitution. Both  the  necessity  for  police  regulation,  in  a  given  instance,  and 
the  adaptation  of  a  particular  regulation  to  the  specific  end  in  view,  are 
matters  entirely  of  state  cognizance  and  final  determination. 

Ex  p.  Byrd,  (1887)  84  Ala.  18.  be  sold  there,  and  also  to  forbid  their  sale 

at  other  places.    A  person  who  expends  money 

Prohibiting    sale    of   fresh    meats    outside  in  preparing  a  private  market  place  for  the 

market  house.  —  When  a  municipal   charter  conduct  of  his  meat  business,  does  so  with  the 

empowers  a  state  to  establish  market  houses,  full  knowledge  that  the  city  might,  at  any 

designate,  control,  and  regulate  market  places,  time,    forbid   the  business   to  be   there  con- 

and  to  regulate  the  vending  of  fresh  meat,  ducted,  and  upon  the  exercise  of  that  power 

poultry,  fish,  and  other  things,  no  doubt  can  by  the  city  such  a  person  has  not  been  di- 

exist  of  the  power  of  the  city  to  establish  vested  of  a  right  nor  deprived  of  his  property, 

market  houses  and  to  require  fresh  meats  to  Newson  v.  Galveston,   (1890)   76  Tex.  664. 
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A   city   ordinance   regulating   the   sale   of  council  after  a  two-thirds  vote  of  that  body, 

meats  which  exacted  of  each  and  every  per-  was  held  not  to  be  a  deprivation  of  property 

son  engaging  in  the  sale  of  fresh  or  salt  meat  without  due  process  of  law,  as  vesting  in  the 

"  outside   of   the  public  markets/'   a   license  city  officials  an  arbitrary  discretion  to  refuse 

costing  fifteen  dollars,  issuable  by  the  mayor  to  issue  licenses.     Buffalo  v.  Hill,  (1903)   79 

of  the  city  upon  the  direction  of  the  common  N.  Y.  App.  Div.  402. 

«  i.  Selling  Farm  Pboducts  on  Commission.  —  A  statute  declares  that  it 
shall  be  imlawrful  for  any  person,  firm,  or  corporation  to  engage  in  the  business 
of  selling  agricultural  products  and  farm  produce  on  commission  in  the  state 
without  first  obtaining  a  license  from  the  state  railroad  and  warehouse  com- 
mission. A  bond  with  sufficient  surety  is  required  for  the  benefit  of  con- 
signors, the  amount  of  the  penalty  to  be  fixed  by  the  commission ;  'and,  if  the 
principal  therein  is  to  receive  grain  for  sale,  the  condition  of  this  bond  is  that 
he  will  faithfully  account  and  report  to  all  persons  intrusting  him  with  grain, 
and  will  pay  over  to  them  all  proper  proceeds.  If  grain  is  not  received  for 
sale  on«commission,  the  bond  is  to  be  conditioned  for  the  faithful  performance 
of  the  commission  merchant's  duty.  By  the  second  section  the  merchant  who 
sells  grain  is  required  to  render  a  certain  statement  to  his  consignor  within 
twenty-four  hours  after  a  sale  of  all  or  a  portion  of  such  grain.  The  third 
section  relates  to  products  and  produce  other  than  grain.  If  a  consignor  shall 
not  receive  report  of  a  sale  or  a  remittance  therefor  after  demand,  or  if,  after 
a  report  is  made,  he  is  dissatisfied  with  it  or  the  sale,  he  may  complain  to  the 
railroad  and  warehouse  commission,  whose  duty  it  is  to  investigate  the  case, 
and  after  such  investigation  to  make  a  written  report  to  the  complainant ;  and 
,  this  report  is  made  prima  facie  evidence  of  the  matters  therein  contained.  In 
making  this  investigation  power  is  conferred  upon  the  commission,  in  express 
terms,  to  compel  the  merchant  "  to  produce  his  record  or  memoranda  of  such 
sale,  and  give  them  all  information  in  his  possession  regarding  the  report  and 
sale  so  complained  of."  The  statute  was  held  to  be  valid  as  a  legitimate  exercise 
of  the  police  power  of  the  state,  with  the  design  to  protect  a  large  class  of 
people,  engaged  in  agricultural  pursuits,  and  more  or  less  remote  from  market, 
from  imposition  and  actual  fraud  when  intrusting  their  products  and  produce 
into  the  hands  of  commission  men  for  sale. 

State  V,  Wagoner,  (189J)  77  Minn.  483. 

;.  Use  of  Trading  Stamps.  —  A  statute  providing  that  "  no  person  or 
company  shall  in  the  sale,  exchange,  or  disposition  of  any  property,  give  or 
deliver  in  connection  therewith  or  in  consideration  of  said  sale,  exchange,  or 
disposition,  any  stamp,  coupon,  or  other  device  which  entitles  the  purchaser 
or  receiver  of  said  property  or  any  other  person  to  demand  or  receive  from  any 
person  or  company,  other  than  the  person  making  said  sale,  exchange,  or  dis- 
position, any  other  property  than  that  actually  sold  or  exchanged;  and  no 
person  or  company  other  than  the  person  so  selling  or  disposing  of  property 
shall  deliver  any  goods,  wares,  or  merchandise  upon  the  presentation  of  such 
stamp,  coupon,  or  other  device,"  is  void.  It  is  not  attempted  by  the  Act  to 
regulate  the  giving  of  stamps  or  coupons  redeemable  in  goods,  wares,  and 

merchandise  by  a  person  other  than  the  giver  of  the  stamp  or  coupon,  but 
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it  absolutely  prohibits  such  transactions.  It  prohibits  the  carrying  on  of  a 
branch  of  business  or  trade  that  is  not  affected  with  a  public  interest,  and  has 
no  relation  to  the  public  health,  morals,  or  safety,  and  imposes  an  arbitrary  and 
unnecessary  restraint  upon  lawful  business  transactions,  and,  within  the  mean- 
ing of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  is 
an  unlawful  restraint  upon  the  liberty  of  a  person  to  make  such  contracts,  uot 
inconsistent  with  the  lawful  rights  of  others,  as  he  judges  for  his  best  interest, 
and  upon  the  use  of  his  business  capacities  for  a  lawful  purpose,  and  falls 
within  the  constitutional  prohibition,  and  is  not  a  lawful  exercise  of  the  police 
power  of  the  legislature. 

State  V,  Dodge,   (1904)   76  Vt.  197. 

A  Rhode  Island  statute  providing  that 
"  it  Bhall  be  unlawful  for  any  person  or  cor- 
poration to  sell,  give,  or  distribute  any  stamp, 
coupon,  or  other  device  which  shall  entitle 
the  purchaser  of  property  to  demand  or  re- 
ceive from  any  person  or  corporation  other 
than  the  vendor  any  article  of  merchandise 
other  than  that  actually  sold  to  said  pur- 
chaser; and  for  any  person  or  corporation 
other  than  the  vendor  to  deliver  to  any  per- 
son any  article  of  merchandise  other  than 
that  actually  sold  upon  presentation  of  any 
such  stamp,  coupon,  or  other  device;  pro- 
vided, however,  that  this  act  shall  not  affect 
any  existing  contract,"  was  held  not  to  be  a 
valid  exercise  of  the  police  power.  State  17. 
Dalton,  (1900)  22  R.  I.  79,  in  which  case 
the  court  said :  "  In  order  that  we  may  not 
be  misunderstood  in  the  position  which  we 
feel  compelled  to  take  regarding  the  case  be- 
fore us,  we  deem  it  proper  to  say  that  we  do 
not  approve  of  the  trading-stamp  business  as 
gome  of  the  cases  above  referred  to  inform  us 
it  is  conducted,  although  there  is  no  evidence 


before  us  concerning  it,  nor  do  we  decide  that 
it  is  not  competent  for  the  Greneral  Assembly 
to  prohibit  it.  What  we  do  decide  is  that 
the  statute  in  question  is  so  broad  as  to  inter- 
fere with  the  right  of  an  individual  to  deal 
with  his  own  property  in  his  own  wa^  that 
is  to  say,  to  make  such  colitracts  regarding 
the  sale  and  disposition  thereof  as  he  shall  see 
fit,  so  long  as  he  observes  the  rule  that  each 
one  shall  so  use  and  enjoy  his  own  property 
as  not  to  injure  that  of  another  person,  and 
also  the  further  rule  that  his  use  of  it  shall 
not  be  injurious  to  the  community;  and  hence 
is  not  a  valid  exercise  of  the  legislative 
power." 

A  Virginia  statute  entitled  "An  Act  to 
prohibit  the  use  of  trading  stamps,  trading 
checks,  and  similar  gift  enterprises,  and  pro- 
viding a  punishment  for  those  who  use  them  " 
was  held  not  to  be  a  valid  exercise  of  the 
police  power,  as  attempting  to  prohibit  and 
restrain  a  merchant  using  trading  stamps  in 
the  lawful  prosecution  of  a  lawful  business. 
Young  V.  Com.,  (1903)  101  Va.  859. 


h.  Use  of  National  Flag  fob  Advebtising.  —  A  state  statute  provid- 
ing that  "  it  shall  be  unlawful  for  any  person,  firm,  organization,  or  corporation 
to  use  or  display  the  national  flag  or  emblem,  or  any  drawing,  lithograph,  en- 
graving, daguerreotype,  photograph,  or  likeness  of  the  national  flag  or  emblem, 
as  a  medium  for  advertising  any  goods,  wares,  merchandise,  publication,  public 
entertainment  of  any  character,  or  for  any  other  purpose  intended  to  promote 
the  interests  of  such  person,  firm,  corporation  or  organization,"  was  held  to 
be  invalid,  as  infringing  upon  the  personal  liberty  guaranteed  by  this  clause. 

ing,  and  to  exercise  his  own  judgment  as  to 
the  manner  of  conducting  it.  The  general 
right  of  every  person  to  pursue  any  calling, 
and  to  do  so  in  his  own  way,  provided  that  he 
does  not  encroach  upon  the  rights  of  others, 
cannot  be  taken  away  from  him  by  legislative 
enactment."  See  People  v.  Van  De  Carr, 
(1904)  178  N.  Y.  425. 


Ruhstrat  r.  People,  (1900)  185  111.  134,  in 
which  case  the  court  said :  "  When  the 
police  power  is  exerted  for  the  purpose  of 
regelating  a  useful  business  or  occupation 
and  the  mode  in  which  that  business  may  be 
carried  on  or  advertised,  the  legislature  is 
not  the  exclusive  judge  as  to  what  is  a  rea- 
sonable and  just  restraint  upon  the  constitu- 
tional right  of  the  citizen  to  pursue  his  call- 


l.  Use  of  TJnion  Labels.  —  A  municipal  ordinance  providing:  "  Be  it  en- 
acted that  all  city  printing  shall  bear  the  union  label  of  the  Nashville  Allied 

Trades  Council  or  the  label  enacted  by  the  International  Typographical  Union,'' 
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deprives  those  not  using  the  union  lahel  of  the  right  of  pursuing  their  business 
avocation  to  the  extent  that  their  bids  for  public  printing  will  not  be  accepted. 


Marshall,  etc.,  Go.  i;.  Nashville,  (1902)  109 
Tenn.  497. 

A  Pennsylvania  statute  providing  for  the 
adoption  of  trademarks,  labels,  symbols,  or 
private  stamps,  by  any  incorporation  or  in- 
corporated association  or  union  of  working- 
men,  and  prohibiting  the  use,  upon  goods  not 


manufactured  by  union  workingmen,  of  labels 
declaring  them  to  be  so  manufactured,  does 
not  amount  to  a  taking  of  property  without 
due  process  of  law  contrary  to  the  Fourteenth 
Amendment.  Com.  v,  Norton,  (1899)  99  Pa. 
Dist.  132,  affirmed  (1900)  16  Pa.  Super.  Ct. 
423;  Com.  t?.  Morton,  (1899)  23  Pa.  Co.  Ct. 
386. 


m.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void.  —  A 
statute  which  makes  it  an  offense  for  any  one  to  contract  to  have  or  give  to 
himself  or  another  the  option  to  sell  or  buy,  at  a  future  time,  any  grain  or 
other  commodity  is  not  repugnant  to  the  deprivation  of  liberty  clause. 

unmistakable  infringement  of  rights  secured 
by  the  fundamental  law." 


Booth  V,  Illinois,  (1902)  184  U.  S.  426, 
wherein  the  court  said :  "  When  it  is  said 
that  the  liberty  of  the  citizen  includes  free- 
dom to  use  his  faculties  *  in  all  lawful  ways/ 
and  to  earn  his  living  by  any  *  lawful  calling,' 
the  inquiry  remains  whether  the  particular 
calling  or  the  particular  way  brought  in 
question  in  a  given  case  is  lawful,  that  is, 
consistent  with  such  rules  of  action  as  have 
been  rightfully  prescribed  by  the  state.* 
*  •  •  If,  looking  at  all  the  circumstances 
that  attend,  or  which  may  ordinarily  attend, 
the  pursuit  of  a  particular  calling,  the  state 
thinks  that  certain  admitted  evils  cannot  be 
successfully  reached  unless  that  calling  be 
Rctuilly  prohibited,  the  courts  cannot  inter- 
fere, unless,  looking  through  mere  forms  and 
at  the  substance  of  the  matter,  they  can  say 
that  the  statute  enacted  professedly  to  pro- 
tect the  public  morals  has  no  real  or  substan- 
tial  relation  to  that  object,  but  is  a  clear, 


A  California  statute  declaring  that  "all 
contracts  for  the  sale  of  shares  of  the  capital 
stock  of  any  corporation  or  association,  on 
margin  or  to  be  delivered  at  a  future  day, 
shall  be  void,  and  any  money  paid  on  such 
contracts  may  be  recovered  by  the  party  pay- 
ing it  by  suit  in  any  court  of  competent  juris- 
diction," does  not  violate  this  clause.  Parker 
r.  Otis,  (1900)  130  Cal.  326,  the  court  say- 
ing: "If  the  provision  in  question  on  its 
face  fails  to  distinguish  between  homo,  fide 
onntracte  and  gambling  contracts  as  is  urged, 
it  is  none  the  less  a  proper  police  regulation, 
for  the  question  remains  to  be  determined  in 
each  case  whether  the  transaction  is  in  con- 
travention of  the  Constitution.  •  ♦  ♦  The 
court  will  always  see  that  legitimate  business 
transactions  are  not  brought  under  the  ban." 


A  State  Conititution  Declaring  Void  All  Contracts  for  the  Bales  of  Shares  of  the  capital 
stock  of  any  corporation  or  association  on  margin,  or  to  be  delivered  at  a 
future  day,  does  not  deprive  persons  of  liberty  or  property  without  due  process 
of  law. 

Otis  V.  Parker,  (1903)  187  U.  S.  608. 

35.  Condemnation  Proceedings  —  a.  Question  of  Necessity.  —  In  con- 
demnation proceedings  there  is  no  fundamental  right  secured  by  this  clause  to 
have  the  question  of  compensation  and  necessity  both  passed  upon  by  one  and 
the  same  jury.  In  many  states  the  question  of  necessity  is  never  submitted 
to  the  jury  which  passes  upon  the  question  of  compensation.  It  is  either 
settled  affirmatively  by  the  legislature,  or  left  to' the  judgment  of  the  corpora- 
tion invested  with  the  right  to  take  property  by  condemnation.  The  question 
of  necessity  is  not  one  of  judicial  character,  but  rather  one  for  determination 
by  the  law-making  branch  of  the  srovernment^ 

Backus  r.  Ft.  Street  Union  Depot  Co.,  (1898)   169  U.  S.  668. 

6.  Fob  Private  Use —  (1)  In  General,  —  The  taking  by  a  state  of  the 

private  property  of  one  person  or  corporation  without  the  owner's  consent,  for 

the  private  use  of  another,  is  not  due  process  of  law. 

Missouri  Pac.  R.  Co.  r.  Nebraska,  (1896)  164  U.  S.  417. 
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(2)  Taking  Railroad  Bight  of  Way  for  Elevator  Sites.  —  A  state  statute 
"which,  as  construed  by  the  Supreme  Court  of  the  state,  authorizes  the  board 
of  transportation  to  make  an  order  requiring  a  railroad  company  to  grant 
to  private  parties  permission  to  erect  an  elevator  upon  its  right  of  way  on 
the  same  terms  and  conditions  on  which  it  had  already  granted  to  other  persons 
rights  to  erect  two  elevators  thereon,  is  a  taking  of  private  property  for  private 
use. 

Missouri  Pac.  R.  Co.  v.  Nebraska,  (1896)  164  U.  S.  414.  See  also  Chicago,  etc.,  R.  Co.  v. 
State,  (1897)  50  Neb.  399. 

(3)  Irrigation  of  Land.  —  A  statute  which  provides,  under  the  circum- 
stances stated  in  the  Act,  and  with  reference  to  the  peculiarities  which  exist 
in  that  state,  for  the  condemnation  of  the  land  of  one  individual  fot  the  purpose 
of  allowing  another  individual  to  obtain  water  from  a  stream  in  which  he  has 
an  interest,  to  irrigate  his  land,  which  otherwise  would  remain  absolutely 
valueless,  was  held  to  be  within  the  legislative  power  of  the  state. 

Clark  V.  Nash,  (1906)  198  U.  S.  369, 
wherein  the  court  said :  "  But  we  do  not  de- 
sire to  be  understood  by  this  decision  as  ap- 
proving of  the  broad  proposition  that  private 
property  may  be  taken  in  all  cases  where  the 
taking  may  promote  the  public  interest  and 
tend  to  develop  the  natural  resources  of  the 
state.  We  simply  say  that  in  this  particular 
case,  and  upon  the  facts  stated  in  the  findings 
of  the  court,  and  having  reference  to  the  con- 
ditions already  stated,  we  are  of  opinion  that 
the  use  is  a  public  one,  although  the  taking 
of  the  right  of  way  is  for  the  purpose  simply 
of  thereby  obtaining  the  water  for  an  indi- 
vidual, where  it  is  absolutely  necessary  to  en- 
able him  to  make  any  use  whatever  of  his  land, 
and  which  will  be  valucible  and  fertile  only 
if  water  can  be  obtained.  Other  landowners 
adjoining  the  defendant  in  error,  if  any  there 
are,  might  share  in  the  use  of  the  water  by 
themselves  taking  the  same  proceedings  to 
obtain  it,  and  we  do  not  think  it  necessary, 
in  order  to  hold  the  use  to  be  a  public  one, 
that  all  should  join  in  the  same  proceeding 
or  that  a  company  should  be  formed  to  ob- 
tain the  water  which  the  individual  land- 
owner might  then  obtain  his  portion  of  from 
the  company  by  paying  the  agreed  price,  or 
the  price  fixed  by  law.  The  rights  of  a  ripa- 
rian owner  in  and  to  the  use  of  the  water 
flowing  by  his  land  are  not  the  same  in  the 
arid  and  mountainous  states  of  the  West  that 
they  are  in  the  states  of  the  East.  These 
rignts  have  been  altered  by  many  of  the  West- 
ern states,  by  their  constitutions  and  laws, 
because  of  the  totally  different  circumstances 
in  which  their  inhabitants  are  placed,  from 
those  that  exist  in  the  states  of  the  East,  and 
such  alterations  have  been  made  for  the  very 
purpose  of  thereby  contributing  to  the  growth 
and  prosperity  of  those  states  arising  from 
mining  and  the  cultivation  of.  an  otherwise 
valueless  soil,  by  means  of  irrigation.  This 
court  must  recognize  the  differences   of  cli- 


mate and  soil,  which  render  necessary  these 
different  laws  in  the  states  so  situated." 

The  California  statute  providing  for  the 
irrigation  of  arid  lands  was  not  invalid  as  a 
deprivation  of  property  without  due  process 
of  law.  Fallbrook  Irrigation  Dist.  v.  Bradley, 
( 1896)  1G4  U.  S.  112,  wherein  the  court  said: 
"  Irrigation  is  not  so  different  from  the  recla- 
mation of  swamps  as  to  require  the  applica* 
■tion  of  other  and  different  principles  to  the 
case.  The  fact  that  in  draining  swamp  lands 
it  is  a  necessity  to  drain  the  lands  of  all 
owners  which  are  similarly  situated,  goes 
only  to  the  extent  of  the  peculiarity  of  situa- 
tion and  the  kind  of  land.  Some  of  the  swamp 
lands  may  not  be  nearly  so  wet  and  worthless 
as  some  others,  and  yet  all  may  be  so  situated 
as  to  be  benefited  by  the  reclamation,  and 
whether  it  is  so  situated  or  not  must  be  & 
question  of  fact.  The  same  reasoning  applies 
to  land  which  is,  to  some  extent,  arid  instead 
of  wet,  Indeed,  the  general  principle  that 
arid  lands  may  be  provided  with  water  and 
the  cost  thereof  provided  for  by  a  general  tax 
or  by  an  assessment  for  local  improvement 
upon  the  lands  benefited  seems  to  be  admitted 
by  counsel  for  appellees.  This  necessarilr 
.T^vsumes  the  proposition  that  water  used  for 
irrigation  purposes  upon  lands  which  are  ac- 
tually arid  is  used  for  a  public  purpose,  and 
the  tax  to  pay  for  it  is  collected  for  a  public 
use,  and  the  assessment  upon  lands  benefited 
is  also  levied  for  a  public  purpose.  Taking 
all  the  facts  into  consideration,  as  already 
touched  upon,  we  have  no  doubt  that  the  irri- 
gation of  really  arid  lands  is  a  public  purpose, 
and  the  water  thus  used  is  put  to  a  public 
use."     Reversing   (1805)    68  Fed.  Rep,  948. 

Legislation  establishing  drainage  districts 
does  not  deprive  the  persons  affected  of  their 
property  without  due  process  of  law.  Such 
legislation  is  a  valid  exercise  of  the  police 
power.  Baltimore,  etc.,  R.  Co.  v.  North, 
(ISS'))    10.3  Ind.  486. 


(4)   Overflowing  Land  by  Erection  of  il/?7Wam. —*- Proceedings  under  a 

state  statute  enacting  that  any  person  or  coi-poration  authorized  by  its  charter 
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8o  to  do,  may  erect  or  maintain  on  his  or  its  own  land  a  water  mill  and  mill- 
dam  upon  any  stream  not  navigable,  paying  to  the  owners  of  the  land  flowed  the 
damages  which,  upon  a  petition  filed  in  court  by  either  party,  may  be  assessed 
by  a  committee  or  by  a  jury  for  the  flowing  of  the  lands  to  the  depth  and  extent 
to  which  they  may  or  can  be  flowed  by  the  dam,  is  not  invalid  as  a  taking  of 
private  property  for  private  use  and  w^ithout  due  process  of  law.  Such  a  statute 
is  clearly  valid  as  a  just  and  reasonable  exercise  of  the  power  of  the  legislature, 
having  regard  to  the  public  good  in  a  general  sense,  as  ^vell  as  to  the  rights  of 
the  riparian  proprietors  to  erect  mills  and  use  the  water  power  of  running 
streams,  which,  without  some  such  regulation,  could  not  be  beneficially  used. 
Head  t?.  Amoskeag  Mfg.  Co.,  (18S5)  113  U.  S.  16. 

(5)  Opening  of  Streets  Benefiting  Railroad.  —  A  municipal  corporation, 
through  its  legislative  department,  was  about  to  vacate  a  certain  street  within 
its  corporate  limits  and  lay  out  in  lieu  thereof  another  street  for  public  use. 
To  do  this  it  was  necessary  to  take,  by  the  exercise  of  the  power  of  eminent 
domain,  a  part  of  certain  lands  belonging  to  the  complainants  It  was  alleged 
by  the  complainant,  and  not  denied,  that  the  proposed  vacation  of  the  existing 
street  would  greatly  benefit  a  railroad  company,  and  that  the  railroad  company 
had  agreed  to  pay  all  the  expense  which  would  arise  on  account  of  the  vacation 
of  the  one  street  and  the  laying  out  of  the  other.  It  was  held,  every  step  which 
had  been  taken  by  the  common  council  having  been  directly  in  accordance  with 
the  requirements  of  the  charter  concerning  the  vacation  and  laying  out  of  streets 
by  the  municipality,  that  the  complainant's  property  would  not  be  taken  without 
due  process  of  law.  The  promise  of  the  railroad  company  to  pay  such  expenses 
as  the  proposed  action  of  the  common  council  might  cause  did  not  invalidate 
such  acts  nor  militate  in  any  degree  against  the  contention  that  the  lands  of 
the  complainant  were  to  be  taken  by  due  process  of  law. 

Barr  v.  New  Brunswick,  (1896)  67  Fed.  Rep.  402,  appeal  dismissed  (C.  C.  A.  1896)  72  Fed. 
Rep.  689,  on  the  ground  that  the  Circuit  Court  of  Appeals  had  not  jurisdiction  of  the  appeal. 

c.  For  Drainage  for  Agricultural  Purposes.  —  The  condemnation  of 
property  under  the  power  of  eminent  domain,  for  the  drainage  of  swamp  lands 
for  agricultural  purposes  purely,  and  beneficial  in  this  respect  to  the  community, 
although  not  intended  as  a  health  measure,  does  not  violate  the  due  process  of 
law  clause  of  the  Fourteenth  Amendment 

Matter  of  Tuthill,  (1899)  36  N.  Y.  App.  Div.  492,  affirmed  (1900)  163  N.  Y.  133. 

d.  Expenses  of  Operating  Railroad  IncrEx\sed  by  Opening  Streets. 
—  A  railroad  company  must  be  deemed  to  have  laid  its  tracks  within  the  cor- 
porate limits  of  a  city  subject  to  the  condition  that  new  streets  of  the  city 
might  be  opened  and  extended  from  time  to  time  across  its  tracks  as  the  public 
convenience  required,  and  under  such  restrictions  as  might  be  prescribed  by 
statute.  The  value  to  the  railroad  company  of  that  which  was  taken  from  it 
is  the  difference  between  the  value  of  the  right  to  the  exclusive  use  of  the  land 
in  question  for  the  purposes  for  which  it  was  being  used,  and  for  which  it  was 

always  likely  to  be  used,  and  that  value  after  the  city  acquired  the  privilege 
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of  participating  in  such  use  by  the  opening  of  a  street  across  it,  leaving  the 
railroad  tracks  untouched.  It  cannot  recover  the  expenses  that  may  be  incurred 
in  order  that  the  road  may  be  safely  operated,  as  such  expenses  must  be  regarded 
as  incidental  to  the  exercise  of  the  police  powers  of  the  state. 

Chicago,  etc.,  R.  Co.  t?.  Chicago,  (1897)   166  U.  S.  255. 

e.  Providing  fob  Heaeinq.  —  A  statute  authorizing  the  condemnation  of 
property  and  the  opening  of  streets  which  declares  that  notice  of  such  con- 
demnation proceedings,  describing  the  property  which  .may  be  injuriously  or 
beneficially  affected,  and  fixing  a  date  for  hearing  remonstrances,  must  be 
given  by  publication  in  a  daily  newspaper  of  general  circulation  in  the  city 
once  each  week  for  two  weeks,  and  providing  for  a  hearing  of  remonstrances 
before  the  board  of  public  works  before  they  are  finally  passed  upon,  does  not 
deprive  the  owners  of  their  property  without  due  process  of  law. 


Indianapolis  t;.  Holt,   (1900)   155  Ind.  222. 

A  state  cannot,  by  the  agency  of  either  its 
legislative  or  judicial  departments,  take  the 
property  of  any  person,  for  the  establishment 
of  a  highway  or  other  purpose,  "  without  due 


process  of  law."  And  this,  it  is  generally 
agreed,  includes  at  least  legal  notice  of  the 
proceeding  and  a  prescribed  opportunity  to 
be  heard  upon  the  question  involved  therein. 
Burns  r.  Multnomah  R.  Co.,  (1883)  15  Fed. 
Rep.  183. 


/.  Trial  of  Adverse  Claim.  —  The  construction  of  a  law  of  a  state  that  it 
is  competent  for  the  court  to  try  and  determine  in  a  condemnation  proceeding 
an  advance  claim  to  an  interest  in  property  sought  to  be  condemned,  is  con- 
clusive on  the  Supreme  Court  of  the  United  States,  and  the  entry  of  the  verdict 
of  a  jury  as  to  the  amount  of  compensation  prior  to  the  filing  of  written 
findings  on  the  other  issues  does  not  lack  due  process. 

Hooker  v.  Los  Angeles,  (1903)  188  U.  S.  319. 

g.  Must  Be  Provision  for  Compei^sation  —  (1)  ^n  OeneraL  —  When  the 
legislature  provides  for  the  actual  taking  and  appropriation  of  private  property 
for  public  uses,  its  authority  to  enact  such  a  regulation  rests  upon  its  right 
of  eminent  domain,  but  it  is  a  condition  precedent  to  the  exercise  of  such  power 
that  the  state  makes  provision  for  reasonable  compensation  to  the  owner. 


Sweet  V,  Rechel,  (1895)  159  U.  S.  390, 
afflrming   (1889)    37  Fed.  Rep.  323. 

Due  process  of  law  requires  compensation 
to  be  made  or  secured  to  the  owner  when 
private  property  is  taken  by  a  state  or  under 
its  authority  ifor  public  use.  Norwood  v. 
Baker,  (1898)  172  U.  S.  277,  affirming  Baker 
V.  Norwood,   (1896)   74  Fed.  Rep.  997. 

A  statute  which  makes  ample  provision  for 
an  inquiry  as  to  an  assessment  of  damages 
for  taking  property  for  a  public  use,  and  for 
a  review  of  the  proceedings  of  the  court  of 
original  jurisdiction  by  appeal  to  the  highest 
court  of  the  state,  provides  due  process  of 
law.  Pearson  v.  Yewdall,  (1877)  95  U.  S. 
296. 

When  a  state  court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties,  it  was 
under  a  duty  to  guard  and  protect  the  con- 


stitutional rights  of  the  parties,  and  the  final 
judgment  should  not  be  held  to  be  in  violation 
of  due  process  of  law  enjoined  by  this  amend- 
ment, unless  by  its  rulings  upon  questions  of 
law  a  party  was  prevented  from  obtaining 
substantially  any  compensation  for  property 
taken  for  a  public  use.  Chicago,  etc,  R.  Co. 
r.  Chicago,   (1897)    166  U.  S.  247. 

Widening  streets  by  condemnation.  —  The 

statutes  of  New  York  relative  to  the  exercise 
of  the  power  of  eminent  domain  by  the  city 
of  New  York  and  a  statute  providing  for  the 
widening  of  a  certain  street,  do  not  operate 
to  take  property  without  due  process  of  law, 
since  these  statutes,  taken  as  a  whole,  pro- 
vide a  sure  method  of  compensation  to  the 
owner  of  the  property  from  the  moment  the 
property  vests  in  the  city,  and  any  election 
by  the  city  to  recede  must  be  exercised  be- 
fore its  title  vests.  Browning  v.  Collis,  ( Supm. 
Ct.  Spec.  T.  1897)  21  Misc.  (N.  Y.)  166. 
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Reference  to  Fifth  Amendment.  —  In  the 
taking  of  private  property  for  public  use, 
due  process  of  law  requires  that  compensa- 
tion shall  be  made  to  the  owner  for  the 
property  so  appropriated.  The  Fifth  Amend- 
ment, operating  only  as  a  limitation  upon  the 
pow^ers  of  the  general  government,  fell  short 
of  giving  to  the  citizen  the  full  protection  to 
which  he  Was  entitled  in  respect  to  his  life, 
liberty,  and  property  so  far  as  state  action 
was  concerned.  It  imposed  no  prohibition  or 
limitation  upon  the  power  and  authority  of 
the  state  in  dealing  with  the  life,  liberty,  and 
property  of  the  citizen.  They  were  left  to 
the  restraints  of  their  several  constitutions 
and  respective  laws  on  these  subjects.     So 


far  as  the  states  were  concerned,  citizens  of 
the  United  States  were  thus  left  without 
adequate  protection  and  security  in  their  per- 
sons and  property.  The  Fourteenth  Amend- 
ment was  adopted  to  remedy  and  correct  this 
defect  in  the  supreme  organic  law  of  the  land. 
It  involves  no  forced  or  unreasonable  construc- 
tion to  hold  that  this  Fourteenth  Amendment, 
as  applied  to  the  appropriation'  of  private 
property  for  public  uses,  was  clearly  intended 
to  place  the  same  limitation  upon  the  power 
of  the  states  which  the  Fifth  Amendment 
had  placed  upon  the  authority  of  the  federal 
government.  Scott  r.  Toledo,  (1888)  36  Fed. 
Rep.  392. 


(2)  Judgment  Without  Compensation  Secured  Invalid.  —  A  judgment  of 
a  state  court,  even  if  it  be  authorized  by  statute,  whereby  private  property  is 
taken  for  the  state  or  under  its  direction  for  public  use,  without  compensation 
made  or  secured  to  the  owner,  is,  upon  principle  and  authority,  wanting  in  the 
due  process  of  law  required  by  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  and  the  affirmance  of  such  judgment  by  the  highest  court 
of  the  state  is  a  denial  by  that  state  of  a  right  secured  to  the  owner  by  that 
instrument. 


Chicago,  etc.,  R.  Co.  v.  Chicago,  (1897)  160 
U.  S.  241,  wherein  the  court  said :  "  Due 
process  of  law,  as  applied  to  judicial  pro- 
ceedings instituted  for  the  taking  of  private 
property  for  public  use,  means  such  process 
as  recognizes  the  right  of  the  owner  to  be 
compensated  if  his  property  be  wrested  from 


him  and  transferred  to  the  public.  The  mere 
form  of  the  proceeding  instituted  against  the 
owner,  even  if  he  be  admitted  to  defend,  can- 
not convert  the  process  used  into  due  process 
of  law,  if  the  necessary  result  be  to  deprive 
him  of  his  property  without  compensation." 


(3)  May  Authorize  Possession  Before  Determination  of  Amount,  —  It  is 
not  beyond  the  power  of  a  state  in  condemnation  cases  to  authorize  the  taking 
of  possession  prior  to  the  final  determination  of  the  amount  of  compensation 
and  payment  thereof  if  adequate  provision  for  compensation  is  made. 

a  city  for  their  damages,  while  the  city, 
which  had  no  part  in  the  taking,  denies  the 
validity  of  the  provision  for  compensation, 
upon  which  the  validity  of  the  taking  depends, 
and  refuses  to  pay  any  damages  unless  and 
until  it  is  held  liable  therefor  in  another  pro- 
ceeding, which  is  yet  undetermined."  Wil- 
liams 17.  Parker,  (1903)  188  U.  S.  502. 


Backus  1?.  Ft.  Street  Union  Depot  Co., 
(1898)    169  U.  S.  568. 

"  It  is  consistent  with  due  process  of  law 
for  a  court  to  decree  the  actual  destruction 
of  property  under  a  statute  of  eminent  do- 
main by  which  the  state  takes  certain  rights 
in  it,  making  provision  for  compensation  only 
by  giving  the  owners  a  right  of  action  against 


(4)  Tribunal  to  Assess  Compensation  —  (a)  in  General.  —  Where  private  prop- 
erty is  taken  for  public  purposes  the  legislature  cannot  fix  the  compensation  or 
determine  in  what  it  shall  consist,  or  prescribe  the  rules  and  principles  upon 
which  it  shall  be  computed.  When  a  taking  has  been  ordered  the  question  of 
compensation  is  judicial,  not  legislative. 

Newburyport  Water  Co.  v.  Newbury  port,  (1900)  103  Fed.  Rep.  588. 

By  CommiMionere  or  Jury.  —  In  condemnation  proceedings  there  is  due  process 

of  law  when  provision  is  made  for  an  inquiry  as  to  the  amount  of  compensation 

in  some  appropriate  way  before  some  properly  constituted  tribunal.       It  is 

within  the  power  of  the  state  to  provide  that  the  amount  shall  be  determined  in 

the  first  instance  by  commissioners,  subject  to  an  appeal  to  the  courts  for  trial 
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in  the  ordinary  way,  or  it  may  provide  that  the  question  shall  be  settled  by  a 
sheriff^s  jury,  as  it  was  constituted  at  common  law,  without  the  presence  of  a 
trial  judge.    ' 

Backus    V,    Ft.    Street    Union    Depot    Co.,       made  by  a  jury.     Such  order  may  be  made 

<1898)   169  U.  S.  569.  by   commissioners,    at   least   where   there    is 

T  J-       u  •  •     1  *•  provision  for  a  review  of  their  proceedings  in 

In  a  proceeding  by  a  municipal  corporation       [^^^  ^^^^^^     ^      j^j^^^  Water  Supply  Co.  r. 

to  condemn  a  water  supply  system,  it  is  not       g^ooklyn,  ( 1897?  166  U.  S.  694. 
essential  that  the  assessment  of  damages  be  j   *  ^         ' 


(b)  Making  Findings  of  Fact  by  Triers  Final.  —  In  proceedings  by  a  municipal  cor- 
poration to  condemn  a  water  supply  system  there  is  no  denial  of  due  process  of 
law  in  making  the  findings  of  fact  by  the  triers  of  fact,  whether  commissioners 
or  a  jury,  final  as  to  such  facts,  and  leaving  open  to  the  courts  simply  the  in- 
quiry as  to  whether  there  was  any  erroneous  basis  adopted  by  the  triers  in  their 
appraisal,  or  other  errors  in  their  proceedings. 

Long  Island  Water  Supply  Co.  v,  Brooklyn,  (1897)  166  U.  S.  695. 

36.  Regulating  Pursuit  of  Occupations  —  a.  Regulating  Practice  of  Medi- 
cine—  {1)  In  General,  —  A  state  statute  requires  every  practitioner  of  medi- 
cine to  obtain  a  certificate  from  the  state  board  of  health,  and,  among  other 
alternative  qualifications,  to  show  that  he  has  practiced  medicine  in  the  state 
continuously  for  a  period  of  ten  years  prior  to  a  specified  time.  No  one  has  a 
right  to  practice  medicine  without  having  the  necessary  qualification  of  learn- 
ing and  skill,  and  one  who,  at  the  time  of  the  passage  of  the  Act,  had  been 
practicing  six  years  was  not  deprived  by  the  statute  of  his  right  and  estate  in 
hia  profession  without  due  process  of  law. 


Dent  V.  West  Virginia,    (1889)    129  U.  S. 
114. 

"The  power  of  a  state  to  make  reasonable 
provisions  for  determining  the  qualifications 
of  those  engaging  in  the  practice  of  medicine 
and  punishing  those  who  attempt  to  engage 
therein  in  defiance  of  such  statutory  provi- 
sions is  not  open  to  question."  Reetz  t*. 
Michigan,  (1903)  188  U.  S.  506.  See  also 
Parks  V.  State,  (1902)  159  Ind.  217;  Driacoll 
i\  Com.,  (1892)  93  Ky.  393;  Craig  r.  Medical 
Examiners,  (1892)  12  Mont.  208:  In  re  Camp- 
bell, (1901)  107  Pa.  St.  582;  Com.  r.  Finn, 
(1899)  11  Pa.  Super.  Ct.  6z0;  People  v.  Has- 
brouck,  (1895)  11  Utah  306;  State  r.  Carey, 
( 1892)  4  Wash.  424;  State  v.  Currens,  ( 1901 ) 
111  Wis.  433. 


Revoking  certificate  to  practice  medicine.  — 

A  Rhode  Island  statute  providing  that  '*  the 
state  board  of  health  may  refuse  to  issue  the 
certificate  provided  for  in  section  three  of 
this  chapter  to  any  individual  guilty  of 
grossly  unprofessional  conduct  of  a  character 
likely  to  deceive  or  defraud  the  public,  and  it 
may  after  due  notice  and  hearing  revoke  such 
certificates  for  like  cause.  In  all  cases  of 
refusal  or  revocation,  the  applicant  may  ap- 
peal to  the  appellate  division  of  the  Supreme 
Court,  which  may  affirm  or  overrule  the  de- 
cision of  the  board,"  does  not  deprive  any 
person  of  due  process  of  law  as  a  full  and 
impartial  trial  before  the  highest  tribunal  of 
the  state  is  provided  after  due  notice  upon 
charges  specifying  the  grounds  of  complaint 
according  to  the  law  of  the  land.  State  Board 
of  Health  r.  Roy,   (1901)  22  R.  I.  539. 


(2)  Requiring  Physicians  to  Report  Contagious  Diseases.  —  A  municipal 

ordinance  providing  that  "  everj'^  physician,  or  person  acting  as  such,  who  shall 

have  any  patient  within  the  limits  of  said  city  sick  with  small-pox  or  varioloid, 

or  other  infectious  or  pestilential  disease,  shall  forthwith  report  the  fact  to  the 

mayor,  or  to  the  clerk  of  the  board  of  health,  together  with  the  name  of  such 

patient  and  the  street  and  number  of  the  house  where  such  patient  is  treated; 

and  in  default  of  so  doing  shall  forfeit  and  pay  not  exceeding  fifty  dollars  for 

each  and  every  such  offense,"  is  not  invalid  as  depriving  a  physician  of  his 
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time,  and  compelling  the  performance  of  labor,  and  so  taking  his  liberty  and 
property  without  due  process  of  law. 

State  V.  Wordin,  ( 1888)  56  Conn.  224. 

fc.  Regulating  Pbacticb  of  Dentistry.  —  An  Act  providing  that  any 
person  twenty-one  years  of  age  who  has  graduated  at,  and  holds  a  diploma  from, 
a  university  or  college  authorized  to  grant  diplomas  in  dental  surgery  by  the 
laws  of  any  one  of  the  United  States,  and  who  is  desirous  of  practicing  dentistry 
in  the  state,  may  be  examined  by  said  board  with  reference  to  qualifications, 
and  after  passing  an  examination  satisfactory  to  the  board  shall  be  given  a 
certificate,  and  that  "  any  graduate  of  a  regular  college  of  dentistry  may  at  the 
discretion  of  the  examining  board  "  be  given  a  certificate  without  examination, 
is  not  repugnant  to  the  Fourteenth  Amendment 

some  dental  college  in  good  standing,  and 
shall  give  satisfactory  evidence  of  his  rightful 
possession  of  the  same:  provided,  also,  that 
the  board  may  in  its  discretion  admit  to 
examination  such  other  persons  as  shall  give 
satisfactory  evidence  of  having  been  engaged 
in  the  practice  of  dentistry  ten  years  prior 
to  the  date  of  passage  of  this  Act.  Said 
board  shall  have  the  power  to  determine  the 
good  standing  of  any  college  or  colleges  from 
which  such  diplomas  may  have  been  grranted," 
was  held  to  be  valid.  State  v.  Vandersluis, 
(1889)   42  Minn.  132. 


State  V.  Knowles,  (1900)  90  Md.  646. 

A  Minnesota  statute  providing  that  it 
shall  be  unlawful  for  any  person  to  practice 
dentistry  in  the  state,  unless  he  shall  first 
have  obtained  a  certificate  of  registration,  and 
filed  the  same,  or  a  certified  copy  thereof, 
with  the  clerk  of  the  District  Court  of  the 
countv  of  his  residence,  as  in  the  Act  after- 
wards  provided,  and  for  a  board  of  examiners, 
and  further  providing  that  "  in  order  to  be 
elijrible  for  such  examination,  such  person 
shall  present  to  said  board  his  diploma  from 


c.  Regulating  Practice  of  Pharmacy.  ■^—  A  statute  which,  in  effect, 
required  that  every  person  keeping  a  phamiacy  store  or  shop  for  retailing,  com- 
pounding, and  dispensing  drugs,  medicines,  and  poisons  should  be  a  registered 
pharmacist,  or  have  in  his  employ  a  registered  pharmacist;  and  that,  if  such 
keeper  permitted  the  vending  of  drugs,  medicines,  or  poisons  in  his  store  or 
place  of  business,  except  under  the  [personal  super\4sion  of  a  registered  phar- 
macist or  registered  assistant  pharmacist,  then  he  should  be  liable  to  a  penalty 
of  fifty  dollars,  was  held  to  be  constitutional  as  a  valid  exercise  of  the  powers 
of  the  state.  * 

State  V,  Heinemann,   (1891)   80  Wis.  253. 

d.  Limiting  Right  to  Carry  on  Business  of  Banking.  —  A  statute 
which  prohibits  individuals  and  firms  who  are  citizens  of  the  United  States 
from  carrying  on  the  business  of  banking,  and  confers  the  exclusive  privilege 
of  carrying  on  such  business  upon  corporations  organized  as  provided  by  an 
Act  of  the  legislature  on  tho  theory  that  such  business  is  or  may  be  made  a 
franchise  by  legislative  authority,  is  in  violation  of  section  one  of  the  Fourteenth 
Amendment  as  depriving  citizens  of  property  without  due  process  of  law. 

State  V.  Scougal,  (1892)  3  R.  Dak.  55. 

e.  Prescribing  Qualifications  of  Pilots.  —  A  statute  declaring  a  pilot 
to  be  nn  (officer,  and  pre-oribing  the  qualifications  and  regulating  the  appoint- 
ment of  pilots,  designed  to  protect  life  and  property  from  the  perils  incident  to 
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navigation,  does  not  violate  the  due  process  of  law  clause  of  the  Fourteenth 
Amendment 

Olsen  V,  Smith,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  320. 

/.  Regulating  Business  of  Plumbing.  —  An  Act  requiring  plumbers  to 
have  a  certificate  of  competency  from  "  the  state  board  of  commissioners  of 
practical  plumbing"  before  engaging  in  the  business  of  plumbing  does  not 
deprive  any  person  of  property  without  due  process  of  law. 

Singer  v.  State,  (1890)  72  Md.  464. 

g.  Regulation  of  Dairies  and  Cow  Stables.  —  Vesting  in  a  municipal 
assembly  the  power  to  permit  the  erection  of  dairy  and  cow  stables  by  certain 
persons,  and  to  withhold  permission  from  one  who  had  previously  erected  and 
used  a  dairy  and  cow  stable,  is  not  a  deprivation  of  property  without  due 
process  of  law. 

Fischer  r.  St.  Louis,  (1904)   194  U.  S.  369,  requiring  the  board  to  examine  the  cattle  and 

affirming  (1902)   167  Mo.  657.  premises  in  which  they  are  kept  at  least  once 

annually  ^^ithout  notice  to  the  owner,  is  not 

Regulation   of  dairymen  and   mUkmen. —  repugnant  to  the  Fourteenth  Amendment  as 

A  statute  making  it  the  duty  of  dairymen  to  depriving  the  owner  of  a  right  without  due 

have  their  cattle  registered  with  a  "  livestock  process  of  law.    State  v.  Broadbelt,  (1899)  89 

sanitary  board  "  created  by  the  statute,  and  Md.  565. 

h.  Employment  of  Women  in  Places  o^  Amusement.  —  A  statute 
providing  that  "  no  female  person  shall  be  employed  in  any  capacity  in  any 
saloon,  beer  hall,  bar  room,  theatre,  or  place  of  amusement  where  intoxicating 
liquors  are  sold  as  a  beverage,  and  any  person  or  corporation  convicted  of  so 
employing,  or  of  participating  in  so  employing,  any  such  female  person  shall  be 
fined  not  less  than  five  hundred  dollars;  and  any  person  so  convicted  may  be 
imprisoned  in  the  county  jail  for  a  period  of  not  less  than  six  months,"  is  not 
repugnant  to  the  Constitution  as  depriving  women  of  freedom  in  their  choice 
of  vocations,  and  making  it  unlawful  for  them  to  engage  in  employment  which 
is  lawful  for  men. 

In  re  Conaidine,  (1897)  83  Fed.  Rep.  167. 

i.  Giving  Monopoly  to  Slaughtee-house  Business.  —  A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the  corpo- 
ration thereby  created.  It  authorized  the  company  to  establish  and  erect 
within  certain  territorial  limits  therein  defined  one  or  more  stockyards,  stock- 
landings,  and  slaughter-houses,  and  imposed  upon  it  the  duty  of  erecting  a 
slaughter-house  of  a  certain  capacity.  It  declared  that  the  company  should 
have  the  sole  and  exclusive  privilege  of  conducting  and  carrying  on  the  live- 
stock landing  and  slaughter-house  business  within  the  limits  and  privily 
granted  by  the  Act,  and  that  all  such  animals  should  be  landed  at  the  stock- 
landings  and  slaughtered  at  the  slaughter-houses  of  the  company  and  nowhere 
else.  It  was  held  that  the  restraint  imposed  upon  the  exercise  of  their  trade  by 
the  butchers  of  New  Orleans  was  not  a  deprivation  of  property  within  the 
meaning  of  this  provision. 

Slaughter-House  Cases,  (1872)   16  V^all.  (U.  S.)  81. 
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87,  Oame  and  Pish  Laws — a..  Peohibiting  Sale  of  Quail.  —  A  statute 
providing  that  "  every  person  who  buys,  seils,  offers,  or  exposes  for  sale,  barter, 
or  .trade,  any  quail  *  *  *  is  guilty  of  a  misdemeanor,"  does  not  violate  this 
amendment. 

Ex  p.  Kenneke,    (1902)    136  Cal.  528,  the  to  constitutional  limitations  a^inst  discrimi- 

court  saying:     ''Wild  game  belongs  to  the  nations.    Within  those  limitations  the  legisla- 

whole  people,  and  the  legislature  may  dispose  ture,  for  the  purpose  of  protecting  game,  may 

of  it  as  may  seem  to  it  best  —  subject  only  pass  such  laws  as  to  it  seem  most  wise." 

6.  Possession  of  Game  Unlawful  in  Close  Season.  —  A  statute  making 
it  unlawful  for  any  person  to  have  any  quail  in  his  possession  during  the  close 
season,  although  he  may  have  come  into  possession  of  such  quail  during  the 
open  season,  deprives  no  person  of  property  without  due  process  of  law. 

Smith  V.  State,  (1900)   155  Ind.  611.  ing  a  specified  period  of  time  is  not  in  viola- 

i>*a1.;kj4-;m«  ^iiA  i.««r;«^  ^*  ^a^.;«  »••««  ;«.       tion  of  the  Constitution  of  the  United  States. 
po«ton7r  Z  S|  of  r' VmHur"      State  ..  Judy.  (1879)  7  Mo.  App.  524. 

c.  Pbohibiting  Use  of  Particulab  Kind  of  Gun.  —  A  county  ordinance 
declaring  that  "  every  person  who,  in  the  county  of  Marin,  shall  use  any  kind 
of  a  repeating  shotgun,  or  an^  kind  of  a  magazine  shotgun,  for  the  purpose  of 
killing  or  destroying  any  kind  of  wild  duck,  geese,  quail,  partridge,  doves,  or 
any  other  birds,  shall  be  guilty  of  a  misdemeanor,"  and  prescribing  a  penalty 
for  its  violation,  was  held  void,  on  the  hearing  of  a  writ  of  habeas  corpus,  as 
depriving  the  petitioner  of  the  use  of  such  a  gun,  and,  therefore,  depriving  him 
of  his  property.  Where  there  is  no  question  of  the  public  safety,  public  health, 
or  public  morals,  and  where  the  prohibited  act  is  in  no  respect  malum  in  se, 
the  absolute  prohibition  of  the  use  of  one's  own  property  on  his  own  land  cannot 
be  held  to  be  a  reasonable  exercise  of  the  police  power  when  regulation  will 
plainly  attain  the  end  desired  by  the  legislation,  namely,  the  prevention  of  the 
taking  or  killing  by  one  person  of  more  than  twenty-five  quail,  partridge,  or 
grouse  in  any  one  day. 

In  re  MarshaU,  (1900)   102  Fed.  Rep.  323. 

d.  Limiting  the  Right  to  Fish.  —  A  statute  making  it  unlawful  to  fish 
in  certain  waters  except  by  rod  or  line  does  not  violate  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  in  that  it  unwarrantably  interferes  with  the 
property  rights  of  the  owners  of  lakes  and  bodies  of  water  not  excepted  from 
the  operation  of  the  statute. 

Peters  r.  State,  (1896)  96  Tenn.  682.  locate,  or  maintain  any  flsh  net,  trap,  pound 

Confiscation  and  destruction  of  fish  nets.      ?f^'  'T%f "  "^^^^-  ^^  any  device  for  catch- 

-A   stnte  stntute  which   prr.rribpd   certain       "1?  ^t-  "'   ''   by  law   foroidden;    and   any 

regulations  in  reference  to  fisheries,  and  de-  f^";  f '"^''    P°"?^.  ""f^:   «»l^"f>«'   Pi^^;^^, 

li?    ?  ^i*     7.  *^'^'™''  w  iioiiY*«:o»  *»"«  ««  located,   or   maintained   m   violation   of   the 

Glared   net^   used   contrary   to   law   to   be   a  provisions  of  the  laws  of  the  state    shall  be 

nuisance   and  made  it  the  duty  of  officers  to  ^^^^^  wherever  found  by  the  flsh  wardens  or 

destroy  the  nets  forthwith  when  found  m  vio-  ^^,^^^  ^^^^^         ^^     j,     ^  ^ 

lation  o'  the  law    the  officers  bcmg  exempt  ^^^^^  j^^j^^^  ^^^  ^^l^^.       ^^^  ^^^  ^^^^^    ^ 

from  all  liability  to  the  owners  on  account  of  ^^^^^^   ^        ^^^^   nuisnneo   and   shall  be  for- 

ihe  destruction,  does  not  violate  the  constitu-  ^^.^^^  ^^  l^^  ^^^^      j^  ^^^^^  ^^  ^^    ^  ^ 

V??Qfl.  ^^wirfifift  ^^^^'"^^'^^^    ^-    J^^"«^°'  any  warden,  deputy  warden,  inspector  of  flsh, 

(1890)  y^  WIS.  e»H.  sheriff,  constable,  special  warden,  or  other  offi- 

The  provisions  of  an  Ohio  statute  were  as  cer  having  jurisdiction,  forthwith  to  take  up 

follows :     "  No  person  shall  draw,  set,  place,  such  nets,   devices,  and   articles   hereby  de- 
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clared  a  public  nuisance,  when  found  or  taken 
in  unlawful  use,  and  hold  the  same  until  dis- 
posed of  according  to  law.  In  such  prosecu- 
tions •  •  *  the  court  shall,  upon  convic- 
tion, adjudge  in  addition  to  the  fine  and  costs 
by  law  imposed  the  forfeiture  of  such  nets." 


This  statute  was  held  to  be  contrary  to  the 
Constitution  of  the  United  States,  in  that  it 
authorized  the  confiscation  of  private  prop- 
erty without  due  process  of  law.  In  re  Fish 
Seizure,  (1896)   5  Ohio  Dec.  553. 


e.  Statute  Making  Sale  of  Cektain  Fish  Unlawful.  — ;  A  statute  pro- 
viding that  "  it  shall  be  unlawful  to  sell,  offer  for  sale,  or  have  iu  possession 
for  sale,  any  species  of  trout  at  any  time  "  is  not  in  violation  of  the  Federal 
Constitution  as  taking  property  without  due  process  of  law,  since  the  statute 
permits  the  person  to  have  such  fish  in  his  possession,  to  eat  them  or  give  them 
away,  and  hence  does  not  deprive  him  of  his  title,  but  merely  limits  the  rights 
appurtenant  thereto. 


State  t\  Schuman,  (1899)  36  Oregon  16, 
wherein  the  court  said :  "  That  the  state, 
acting  in  its  sovereign  capacity,  for  the  best 
interest  of  all  its  citi/ens,  may  prohibit  the 
taking  or  sale  of  fish  within  its  borders,  is 
settled  beyond  controversy.  When  trout  are 
caught  in  another  state,  and  brought   into. 


and  mingled  with,  and  become  a  part  of,  the 
mass  of  the  property  of  this  state,  they  be- 
come subject  to  the  laws  thereof,  and  defend- 
ant, having  imported  them  with  knowledge 
of  the  existence  of  such  law,  must  suffer  the 
penalties  which  it  prescribes.' 


» 


38.  Statntes  and  Ordinances  Directed  Against  Chinese  —  a.  Rbgulating 
Laundries.  —  A  municipal  ordinance  prohibiting  the  carrying  on  of  washing 
and  ironing  of  clothes  in  public  laundries  and  wash-houses  within  certain  pre- 
scribed limits  of  the  city  and  county,  from  ten  o'clock  at  night  until  six  o'clock 
in  the  morning  of  the  following  day,  is  purely  a  police  regulation  and  is  not  a 
violation  of  any  substantial  right  of  an  individual. 

their  laundries  suitably  for  the  purpose,  and 
established  their  business,  to  drive  them  out 
to  inconvenient  and  unsuitable  localities  would 
be  to  limit  the  use  of  their  property  and  con- 
vert it  to  other  purposes  and  uses  to  which 
it  is  unfitted,  and,  to  that  extent,  deprive 
them  of  their  property  and  its  use  without 
due  process  of  law.  The  Stockton  Laundry 
Case,  (1886)  26  Fed.  Rep.  611. 


Barbier  v.  Connolly.  (1885)  113  U.  S.  30. 
See  also  Soon  Hing  r.  Crowtey,  (1885)  113 
U.  S.  703. 


A  municipal  ordinance  declaring  that  "no 
person  or  persons  owning  or  employed  in  the 
public  laundries  or  public  wash -houses  pro- 
vided for  in  section  1  of  this  order  shall  wash 
or  iron  clothes  between  the  hours  of  ten 
o'clock  p.  M.  and  six  o'clock  A.  M.,  nor  upon 
any  portion  of  that  day  known  as  Sunday," 
and  declaring  it  to  be  unlawful  for  any  per- 
son to  establish,  maintain,  or  carry  on  the 
business  of  a  public  1  lundry  or  wtish-house, 
where  articles  are  cleansed  for  hire,  within 
certain  limits,  without  having  first  obtained 
a  certificate  from  the  liealth  officer  that  the 
premises  are  sufficiently  drained,  and  that  the 
business  can  be  carried  on  without  injury  to 
the  sanitary  condition  of  the  neighborhood, 
and  a  certificate  from  the  board  of  fire 
w'ardcns  tint  the  heating  appliances  are  in 
good  condition,  and  that  their  use  is  not 
dangerous  to  the  surrounding  property,  does 
not  deprive  any  person  of  liberty  or  property 
without  duo  process  of  law.  Ex  p.  Movnier, 
(1884)   65  Cal.  34. 

Prohibiting  keeping  laundry  within  the 
city.  —  A  miinioipnl  ordinance  which  ab- 
solutely and  unconditionally  forbids  the  keep- 
ing of  a  laundry  for  washing  clothes  for  hire 
at  any  point  within  the  habitable  part  of 
the  city  violates  the  clauso  which  secures  the 
personal  liberty  of  the  citizen.  Sn.  also,  as 
to  the  laundrymen  who  have  already  fitted  up 


A  city  ordinance  which  makes  it  an  offense 
to  keep  a  laundry,  wherein  clothes  are 
cleansed  for  hire,  within  the  limits  of  the 
larger  part  of  a  city,  without  regard  to  the 
character  of  the  structures  or  the  appliances 
used  for  the  purpose,  or  the  manner  in  which 
the  occupation  is  carried  on,  violates  this 
clause.  In  re  Sam  Kee,  (1887)  31  Fed.  Rep. 
6S0.  See  also  In  re  Hong  Wah,  (1897)  82 
Fed.  Rep.  623. 

A  municipal  ordinance,  passed  to  regulate 
the  establishment,  maintenance,  and  licensing 
of  laundries  within  certain  designated  limits, 
and  prescribing  punishment  for  establishing 
and  carrying  on  the  business  of  a  laundry  in 
violation  of  its  provisions,  and  declaring  that 
after  its  passage  it  shall  be  unlawful  for  any 
person  '*  to  establish,  maintain,  or  carry  on 
any  laundrj'  within  that  portion  of  the  city 
and  county  of  San  Francisco  lying  and  being 
east  of  Ninth  and  Larkin  streets,  without 
having  first  obtained  the  consent  of  the  board 
of  supervisors,  which  shall  only  be  granted 
upon  the  recommendation  of  not  less  than 
twelve  citizens  and  taxpayers  in  the  block 
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in  which  the  laundry  is  proposed  to  be  estab-  inoffensive  occupation.  In  re  Quong  Woo, 
lished,  maintained,  or  carried  on,"  is  invalid  (1882)  13  Fed.  Rep.  229.  See  also  Ex  p. 
as  a  restraint  on  the  liberty  to  follow  an       Sing  Lee,  (1892)  96  Cal.  354. 

6.  KsQUiBiNO  Chinese  to  Move  to  Designated  Localities.  —  A  munici- 
pal ordinance  requiring  all  Chinese  to  remove  from  the  portion  of  the  city 
heretofore  occupied  by  them,  outside  the  city  and  county,  or  to  another  desig- 
nated part  of  the  city  and  county,  is  invalid. 

In  re  Lee  Sing,  (1890)  43  Fed.  Rep.  360. 

c.  Requiring  Chinese  to  Be  Inoculated  During  Plague.  —  Municipal 
ordinances,  adopted  at  a  time  when  the  bubonic  plague  was  supposed  to  exist, 
providing  that  no  Chinese  person  should  depart  from  the  city  without  being 
inoculated,  were  held  void  as  not  based  upon  any  established  distinction  in 
the  conditions  that  are  siipix>sed  to  attend  this  plague,  or  the  persons  exposed 
to  its  contagion,  but  as  being  boldly  directed  against  the  Asiatic  or  Mongolian 
race  as  a  class,  without  regard  to  the  previous  condition,  habits,  exposure  to 
disease,  or  residences  of  the  individual.  The  conditions  of  a  great  city  frequently 
present  unexpected  emergencies  affecting  the  public  health,  comfort,  and  con- 
venience. Under  such  circumstances,  officers  charged  with  duties  pertaining 
to  this  department  of  the  municipal  government  should  be  clothed  with  suf- 
ficient authority  to  deal  with  the  conditions  in  a  prompt  and  effective  manner. 
Measures  of  this  character,  having  a  uniform  operation,  and  reasonably  adapted 
to  the  purpose  of  protecting  the  health  and  preserving  the  welfare  of  the  in- 
habitants of  a  city,  are  constantly  u])held  by  the  courts  as  valid  acts  of  legisla- 
tion, however  inconvenient  they  may  prove  to  be,  and  a  wide  discretion  has 
also  been  sanctioned  in  their  execution.  But  when  the  municipal  authority 
has  neglected  to  provide  suitable  rules  and  regulations  upon  the  subject,  and 
the  officers  are  left  to  adopt  such  methods  as  they  may  deem  proper  for  the 
occasion,  their  acts  are  open  to  judicial  review,  and  may  be  examined  in  detail 
to  determine  whetlier  individual  rights  have  been  respected  in  accordance  with 
constitutional  requirements. 

Wong  W^ai  t\  Williamson,  (1900)  103  Fed.  Rep.  6. 

39.  Regelating  Prodaction  and  Use  of  Natural  Oas.  —  The  enforcement  of  a 
state  statute  providing  that  "  it  shall  be  unlawful  for  any  person,  firm,  or 
corporation  having  possession  or  control  of  any  natural  gas  or  oil  well,  whether 
as  a  contractor,  owner,  lessee,  agent,  or  manager,  to  allow  or  permit  the  flow 
of  gas  or  oil  from  any  such  well  to  escape  into  the  open  air,  without  being  con- 
fined within  such  well  or  proper  pipes  or  other  safe  receptacle,  for  a  longer 
period  than  two  days  next  after  gas  or  oil  shall  have  been  struck  in  such  well. 
And  thereafter  all  such  eras  or  oil  shall  be  safely  and  securely  confined  in  such 
well,  pipes,  or  other  nafo  and  proper  receptacles,"  does  not  constitute  a  taking 
of  private  property  without  ade<]uate  compensation,  and  therefore  does  not 
amount  to  a  denial  of  due  process  of  law. 

Ohio  Oil  Co.  t\  Indiana,  (1900)   177  U.  S.  A  statute  making  it  unlawful  to  aUow  the 

190.  See  also  Jamieson  v.  Indiana  Natural  escape  of  natural  gas  and  prescribing  meas- 
Gas,  etc.,  Co.,  (1891)    128  Ind.  555.  ures    for    its    confinement,    although    it   may 
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result  in  the  taking  of  property,  is  valid  as  a 
precaution  adopted  for  the  protection  of  the 
public.    Given  v.  State,   (1903)    160  Ind.  552. 

Statute  prohibiting  wasteful  use  of  natural 
gas.  —  A    statute    prohibiting    the    use    of 


natural  gas  for  illuminating  purposes  in  what 
are  known  as  flambeau  lights,  as  a  wasteful 
use  of  such  gas,  does  not  deprive  the  owners 
of  the  gas  of  their  property  without  due 
process  of  law.  Townsend  v.  State,  (1897) 
147  Ind.  G24. 


40.  Sunday  Laws.  —  A  statute  requiring  the  closing  of  all  places  of  business, 
with  the  exception  of  certain  designated  classes,  from  twelve  o'clock  on  Satur- 
day night  until  twelve  o'clock  on  Sunday  night  of  each  week,  and  punishing 
violations  thereof  by  criminal  penalties,  is  valid. 

State  t'.  Judge,  (1887)  39  La.  Ann.  136.  infringement  of  the  Fourteenth  Amendment 
See  also  State  v.  Fernandez,  (1887)  39  La.  of  the  Federal  Constitution.  People  r.  Bel- 
Ann.  638.  let,   (1894)    99  Mich.   151. 


Prohibiting  barbering  on  Sunday  by  mak- 
ing the  pursuit  of  that  occupation  on  Sunday 
a  misdemeanor,  and  imposing  a  penalty,  is  a 
valid  exercise  of  the  police  po>vcr  and  does 
not  deprive  any  one  of  liberty  or  property 
without  due  process  of  law,  as  prohibited  by 
the  Fourteenth  Amendment  of  the  Federal 
Constitution.  Ex  p.  Northrup,  (1902)  41 
Oregon  489. 

Prohibiting  barbering  on  Sunday,  except  as 
to  those  persons  who  conscientiously  believe 
the  seventh  day  should  be  observed  as  Sunday 
and  refrain  from  work  on  that  day,  is  not  an 


A  Washington  statute  was  as  follows: 
"  It  shall  be  unlawful  for  any  person  or  per- 
sons of  this  state  to  open  on  Sunday,  for  the 
purpose  of  trade  or  sale  of  goods,  wares,  and 
merchandise,  any  shop,  store,  or  building,  or 
place  of  business  whatever;  provided  that 
this  section  shall  apply  to  hotels  only  in  so 
far  as  the  sale  of  intoxicating  liquors  is  con- 
cerned, and  shall  not  apply  to  drug  stores, 
livery  stables,  or  undertiikers."  It  was  held 
that  this  statute  did  not  conflict  with  the 
Federal  Constitution  as  depriving  citizens  of 
liberty  or  property  without  due  process  of 
law.     State  i?.  Nichols,  (1902)  28  Wash.  628. 


41.  Prohibiting  Marriage  Between  Whites  and  Negroes.  —  A  statute  making 
it  a  felony  for  white  persons  and  negroes  to  marry  and  coliabit  together  as  man 
and  wife  is  not  unconstitutional  as  violating  the  Fourteenth  Amendment. 


Lonas  v.  State,    (1871)    3  Heisk.    (Tenn.) 
287. 

A  Texas  statute  providing  that  "if  any 
white  person  shall,  within  this  state,  know- 
ingly marry  a  negro,  or  a  person  of  mixed 
blooNd  descended  from  negro  ancestry  to  the 
third  generation  inclusive,  though  one  an- 
cestor of  each  generation  may  have  been  a 


white  person,  or,  having  so  married  in  or  out 
of  the  state,  shall  continue  within  this  state 
to  cohabit  with  such  negro  or  such  descendant 
of  a  negro,  he  or  she  shall  be  punished  by 
confinement  in  the  penitentiary  not  less  than 
two  nor  more  than  five  years,"  was  not  ren- 
dered void  by  the  adoption  of  this  amendment. 
Frasher  v.  State,   (1877)   3  Tex.  App.  264. 


42.  Insane  Persons  and  Inebriates  —  a.  Summary  Commitment. 


The 


commitment  of  persons  to  hospitals  for  the  insane  without  an  opportunity  to 
be  heard  and  protect  their  rights  is  a  denial  of  due  process  of  law. 


State  v.  Billings,  (1894)   55  Minn.  467. 

Commitment  to  inebriate  asylum  without 
hearing.  —  A  statute  of  Neio  York  authoriz- 
ing the  commitment  for  the  term  of  one  year 
of  persons  as  inebriates  and  lost  to  self-con- 
trol, to  the  state  inebriate  asylum,  upon  ex 
parte  affidavits,  without  any  provision  for  an 
examination  on  their  own  motion  as  to 
whether  they  were  or  are  such  inebriates,  be- 


fore some  court  or  officer  and  a  jury,  violates 
the  provision  of  the  Constitution  of  the 
United  States  that  no  person  shall  be  de- 
prived of  liberty  without  due  process  of  law. 
Matter  of  Janes,  (Supm.  Ct.  1866)  30  How. 
Pr.  (N.  Y.)  446;  People  u.  St.  Saviour's  Sani- 
tarium, (1808)  34  N.  Y.  App.  Div.  363.  See 
supray  p.  434,  THal  by  Jury  —  Issue  of  Iiv- 
sanity. 


b.  Placing  Burden  or  Proof  as  to  Plea  of  Insanity  on  Defendant. 
—  Under  a  state  statute  providing  that  a  person  charged  with  murder  who 
sets  up  insanity  as  a  defense  must  establish  his  insanity  by  a  preponder- 
ance of  evidence,  a  faihire  to  cliarge  tlic  jury  in  such  a  case,  in  accordance  with 
the  rule  of  the  federal  courts,  that  if,  from  all  the  evidence,  the  jury  have  a 

reasonable  doubt  as  to  the  prisoner's  insanity  thoy  must  acquit,  does  not  violate 
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the  Federal  Constitution  by  depriving  the  prisoner  of  life  or  liberty  without 
due  process  of  law. 

Com.  17.  Baraer,  (1901)  199  Pa.  St.  335. 

c.  Confinement  of  Inbbeiates.  —  A  statute  providing  that  any  person 
charged  with  being  an  inebriate,  habitual  or  common  drunkard,  shall  be  arrested 
and  brought  before  a  judge  of  a  court  of  record  for  trial,  and  if  convicted  shall 
be  sentenced  to  imprisonment  or  confinement  in  any  inebriate  or  insane  asylum 
in  the  state  for  a  period  not  exceeding  two  years  nor  less  than  three  months, 
provided  some  relative  or  friend  shall  execute  a  bond  conditioned  that  he  will 
pay  for  the  support  of  such  inebriate,  habitual  or  common  drunkard  during 
his  imprisonment  and  confinement,  violates  the  due  process  of  law  clause  of 
the  Fourteenth  Amendment  of  the  Federal  Constitution. 

State  V.  Ryan,  (1888)  70  Wis.  676. 

43.  Compulsory  VacciiLation.  —  Under  a  statute  providing  that  "  the  board  of 
health  of  a  city  or  town  if,  in  its  opinion,  it  is  necessary  for  the  public  health 
or  safety  shall  require  and  enforce  the  vaccination  and  revaccination  of  all  the 
inhabitants  thereof  and  shall  provide  them  with  the  means  of  free  vaccination. 
Whoever,  being  over  twenty-one  years  of  age  and  not  under  guardianship,  refuses 
or  neglects  to  comply  with  such  requirement  shall  forfeit  five  dollars,"  a  munici- 
pal board  of  health  adopted  the  following  regulation :  "  Whereas,  smallpox  has 
been  prevalent  to  some  extent  in  the  city  of  Cambridge  and  still  continues  to 
increase ;  and  whereas,  it  is  necessary  for  the  speedy  extermination  of  the  dis- 
ease that  all  persons  not  protected  by  vaccination  should  be  vaccinated;  and 
whereas,  in  the  opinion  of  the  board,  the  public  health  and  safety  require  the 
vaccination  or  revaccination  of  all  the  inhabitants  of  Cambridge ;  be  it  ordered, 
that  all  the  inhabitants  of  the  city  who  have  not  been  successfully  vaccinated 
since  March  1,  1897,  be  vaccinated  or  re  vaccinated."  It  was  held  that  the 
regulation  was  not  invalid  as  an  invasion  of  the  liberty  of  a  person  subjected 
to  fine  or  imprisonment  for  neglecting  or  refusing  to  submit  to  vaccination. 

Jacobson  v.  Massachusetts,  (1905)  197  U.  community,  refused  to  obey  the  statute  and 
S.  12,  in  which  case  the  court  said:  "Until  the  regulation  adopted  in  execution  of  its 
otherwise  informed  by  the  highest  court  of  provisions  for  the  protection  of  the  public 
Massachusetts  we  are  not  inclined  to  hold  health  and  the  public  safety,  confessedly  en- 
that  the  statute  establishes  the  absolute  rule  dangered  by  the  presence  of  a  dangerous  dis- 
that  an  adult  must  be  vaccinated  if  it  be  ap-  ease." 
parent  or  can  be  shown  with  reasonable  cer- 
tainty that  he  is  not  at  the  time  a  fit  subject  Exclusion  of  unvaccinated  pupils  from 
of  vaccination,  or  that  vaccination,  by  reason  schools.  —  The  action  of  a  school  committee, 
of  his  then  condition,  would  seriously  impair  pursuant  to  statutory  authority,  excluding 
his  health  or  probably  cause  his  death.  No  from  the  public  schools  of  a  town,  after  a 
such  case  is  here  presented.  It  is  the  case  of  certain  date,  all  children  who  have  not  been 
an  adult  who,  for  aught'  that  appears,  was  properly  vaccinated,  is  not  a  deprivation  of 
himself  in  perfect  health  and  a  fit  subject  of  liberty  or  property  without  due  process  of 
vaccination,  and  yet,  while  remaining  in  the  law.    Bissell  v.  Davison,  (1894)  65  Conn.  183. 

44.  Delegating  Pardoning  Power  to  a  Board.  —  The  right  to  due  process  of 

law,  protected  by  the  Federal  Constitution,  is  not  infringed  by  a  state  statute 

investing  a  colle<;tion  of  persons  not  of  the  judicial  department  with  powers 

that  are  judicial,  and  authorizing  them  to  exercise  the  pardoning  power  which 

alone  belongs  to  the  governor  of  the  state. 
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Dreyer  t?.  Illinois,  (1902)  187  U.  S.  83, 
wherein  the  court  said :  "  Whether  the  legis- 
lative, executive,  and  judicial  powers  of  a 
state  shall  be  kept  altogether  distinct  and 
separate,  or  whether  persons  or  collections  of 
persons  belonging  to  one  department  may,  in 
respect  to  some  matters,  exert  powers  which, 
strictly  speaking,  pertain  to  another  depart- 


ment of  government,  is  for  the  determination 
of  the  state.  And  its  determination  one  way 
or  the  other  cannot  be  an  element  in  the  in- 
quiry whether  the  due  process  of  law  pre- 
scribed by  the  Fourteenth  Amendment  has 
been  respected  by  the  state  or  its  representa- 
tives when  dealing  with  matters  involving 
life  or  liberty." 


45.  Establishing  Harbor  Lines.  —  Contemplated  action  of  harbor  line  com- 
missioners, appointed  under  a  state  statute,  in  the  matter  of  establishing  harbor 
lines,  does  not  amoimt  to  a  deprivation  of  property  of  one  who  claims  owner- 
ship of  a  wharf  and  dock  on  the  abutting  property. 

Yesler  v,  Washington  Harbor  Line  Com'rs,  (1892)  146  U.  S.  054. 

46.  Enforcing  State  Servitndes  or  Easements.  —  The  provisions  of  this  amend- 
ment do  not  extend  to  and  override  public  rights,  existing  in  the  form  of  servi- 
tudes or  easements,  held  by  the  courts  of  a  state  to  be  valid  under  the  constitu- 
tion and  laws  of  such  state.  The  subject-matter  of  such  rights  and  regulations 
falls  within  the  control  of  the  states,  and  the  provisions  of  this  amendment  are 
satisfied  if  the  state  law,  with  its  benefits  and  its  obligations,  is  impartially 
administered. 

Eldridge  i;.  Trezevant,  (1896)  160  U.  S.  468. 

47.  Municipal  Aid  to  Abolishing  Grade  Crossings.  —  The  fact  that  a  city  has 
contributed  to  the  expense  of  abolishing  grade  crossings  and,  incidentally  thereto, 
to  the  construction  of  additional  tracks,  does  not  make  a  case  of  taking  property 
without  due  process  of  law. 

Wheeler  v.  New  York,  etc.,  R.  Co.,  (1900)  178  U.  S.  326. 

48.  Cancellation  of  Lease  from  State.  —  A  lessee  for  hydraulic  purposes  in  the 
public  waters  in  the  canals  of  the  state,  not  required  for  the  purposes  of  naviga- 
tion, has  no  vested  rights  in  the  lease  when  the  laws  do  not  contain  a  reserva- 
tion of  the  right  of  the  state  to  resume  the  privilege  whenever  it  might  be 
deemed  necessary  for  the  purposes  of  navigation,  and  cannot  successfully  claim 
to  have  been  deprived  of  property  without  due  process  of  law  by  a  grant  by  the 
state  to  the  city  of  that  part  of  the  canal  for  a  public  highway  and  sewerage 
purposes. 

Fox  t7.  ancinnati,  (1881)  104  U.  S.  784. 

49.  Limiting  Taxing  Power  of  City  to  Prevent  Payment  of  Judgment.  ^—  A  party 
cannot  be  said  to  be  deprived  of  his  property  in  a  judgment  because  at  the  time 
he  is  unable  to  collect  it,  and  a  state  statute  so  limiting  the  taxing  power  of  a 
city  as  to  prevent  the  receipt  of  sufficient  funds  to  pay  judgments  for  torts 
against  it,  does  not  deprive  the  judgment  creditors  of  property  without  duo 
process  of  law.  "  The  cases  in  which  we  have  held  that  the  taxing  power  of  a 
municipality  continues,  notwithstanding  a  legislative  act  of  limitation  or  repeal, 
are  founded  w^n  contracts;  and  decisions  in  them  do  not  rest  upon  the  prin- 
ciple that  the  party  aifected  in  the  enforcement  of  his  contract  rights  has  been 
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thereby  deprived  of  any  property,  but  upon  the  principle  that  the  remedies  for 
the  enforcement  of  his  contracts  existing  when  they  were  made  have  been  by 
such  legislation  impaired." 

Louisiana  t?.  New  Orleans,  (1883)  109  U.  S.  289. 

50.  Oiving  Discretion  to  M unioipal  Officer.  —  A  municipal  ordinance  provid- 
ing that  "  no  person  shall  move  any  building,  or  frame  of  any  building,  into  or 
upon  anv  of  the  public  streets,  lots,  or  squares  of  the  city,  or  cause  the  same 
to  be  upon  or  otherwise  to  obstruct  the  free  passage  of  the  streets,  without  the 
written  permission  of  the  mayor,  or  president  of  the  city  council,  or  in  their 
absence  a  councillor.  A  violation  of  this  section  shall,  on  conviction,  subject 
the  offender  to  a  fine  of  not  to  exceed  twenty-five  dollars,"  is  not  invalid  as  an 
unauthorized  delegation  of  power  to  a  single  person. 

Wilson  V,  Eureka  City,  (1899)  173  U.  S.  32. 

51.  Findings  of  Fact  by  State  Officer.  —  Findings  of  fact  by  a  state  officer, 
whose  duty  it  is  to  attend  to  the  enforcement  of  all  laws  against  fraud  and 
adulteration  or  impurities  in  food,  drink,  or  drugs,  do  not  in  themselves  con- 
stitute a  deprivation  of  property. 

Arbuckle  r.  Blackburn,    (1903)    191  U.  S.  gers  seeking  to  land,  and  to  prevent  such 

414.  from  landing  unless  bonds  are  given  to  in- 
demnify the  state  against  expenses  incurred 

Act  to  prevent  landing  of  lewd  women  in  by  reason  of  their  vices,  does  not  deny  due 

state.  —  A  statute  authorizing  the  commis-  process  of  law  as  guaranteed  by  the  Federal 

sioner  of   immigration  to  determine   finally  Constitution.    Ex  p.  Ah  Fook,  ( 1874)  49  Cal. 

whether  there  arc  lewd  women  among  passen-  402. 

62.  ftoarantine  Segnlations.  —  A  statute  which,  as  interpreted  by  the  Supreme 
Court  of  the  state,  empowers  the  state  board  of  health  to  exclude  healthy  per^ 
sons  from  a  locality  infested  with  a  contagious  and  infectious  disease,  which 
power  applies  as  well  to  persons  seeking  to  enter  the  infected  place,  whether 
they  come  from  without  or  within  the  state,  and  subjects  a  vessel  engaged  in 
foreign  commerce  to  the  restrictions  imposed  by  such  a  statute,  does  not  operate 
to  deprive  the  owner  of  property  without  due  process  of  law. 

Compagnie  Francaise,  etc.,  v.  Louisiana  State  Board  of  Health,  (1902)  186  U.  S.  385, 
affirming  (1899)  51  La.  Ann.  645. 

63.  Riparian  Ownership  and  Sights.  —  The  question  of  riparian  ownership 
and  rights  on  navigable  rivers  is  to  be  determined  by  state  law. 

St.  Anthony  Falls  Water  Power  Co.  v.  St.  Paul  Water  Com'rs,  (1897)   168  U.  S.  366. 

54.  Easements  of  Ligfht  and  Air.  —  When  a  person  has  acquired  title  to  prop- 
erty, subsequoiit  to  judicial  decisions  of  the  state  assuring  him  that  his  ease- 
ments of  liirht  and  air  were  secured  by  contract,  such  rights  are  property  rights 
within  the  meaning  of  the  Constitution,  and  cannot  be  taken  away  from  him 
without  payment  of  compensation  by  statute  sustained  by  a  change  of  ruling 
by  the  state  courts. 

Muhlker  r.  New  York,  etc.,  R.  Co.,  (1905)  197  U.  S.  670. 
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85.  Bigoining  Execution  of  Judgment  for  Tort.  —  A  bill  in  chancery  to  enjoin 
the  execution  of  a  judgment  obtained  for  a  tort  committed  during  the  civil 
war,  and  a  decree  granting  such  relief,  does  not  deprive  the  judgment  creditor 
of  property  without  due  process  of  law,  when  subsequent  to  the  rendition  of 
the  judgment  the  state  constitution  established  the  rule  of  law  that  in  such 
cases  the  defense  that  a  party  was  acting  in  accordance  with  belligerent  rights 
was  a  sufficient  defense. 

Freeland  v,  WiUiams,  (1889)  131  U.  S.  418. 

56.  Limiting  Becovery  for  Injury  to  Dog.  —  A  statute  which  provides  "  that 
in  civil  actions  for  killing  of,  or  for  injuries  done  to,  dogs,  the  owner  cannot 
recover  beyond  the  amount  of  the  value  of  such  dog  or  dogs,  as  fixed  by  himself 
in  the  last  assessment  preceding  the  killing  or  injuries  complained  of,"  is  con- 
stitutional as  within  the  police  power  of  the  state. 

Sentell  v.  New  Orleans,  etc.,  R.  Co.,  (1897)  166  U.  S.  698. 

57.  Taxation — a.  In  Geneeal.  —  The  general  and  special  taxing  systems 
of  the  states  have  not  been  subverted  by  this  amendment.  The  purpose  of  the 
amendment  is  to  extend  to  the  citizens  and  residents  of  the  states  the  same 
protection  against  arbitrary  state  legislation  affecting  life,  liberty,  and  property 
as  is  afforded  by  the  Fifth  Amendment  against  similar  legislation  by  Congress. 


Tonawanda  v.  Lyon,  (1901)  181  U.  S.  391. 
See  also  Cass  Farm  Co.  v.  Detroit,  (1901) 
181  U.  S.  396. 

The  power  of  taxation  is  one  upon  which 
this  amendment  places  a  limitation.  Santa 
Clara  County  t?.  Southern  Pac.  R.  Co.,  (1883) 
18  Fed.  Rep.  397,  affirmed  on  other  grounds 
(1886)   118  U.  S.  394. 

That  the  indebtedness  of  a  city  is  in  ex- 
cess of  the  constitutional  limit,  and  that  it 
is  proposed  to  apply  the  taxes  when  collected, 
to  the  payment  of  such  unlawful  indebtedness, 
affords  no  excuse  for  complainant's  fail- 
ure to  pay  the  taxes.  If,  when  the  taxes  are 
paid,  the  city  authorities  shall  undertake  to 
upply  them  to  the  payment  of  invalid  or 
illegal  obligations,  it  will  be  time  for  the 
complainant  to  invoke  the  aid  of  the  court 
to  restrain  such  misappropriation  of  the  cor- 
porate funds.  Forsyth  v.  Hammond,  (18*95) 
68  Fed.  Rep.  774,  reversed,  and  the  case  re- 
manded with  instructions  to  dismiss  for  want 
of  jurisdiction,  (1897)   166  U.  S.  506. 

However  great  the  hardship  or  unequal  the 
burden  it  cannot  be  said  that  a  tax  collected 
for  public  purposes  is  taking  the  property  of 
the  taxpayer  without  due  process  of  law. 
Kelly  V.  Pittsburgh,   (1881)    104  U.  S.  82. 

"  It  is  conceivable  that  taxation  may  be  of 
such  a  nature  and  so  burdensome  as  properly 
to  be  characterized  a  taking  of  private  prop- 
erty for  public  use  without  just  compensation. 
But  in  order  to  bring  taxation  imposed  by  a 
state  or  under  it«^  authority  within  the  scope 
of  the  Fourteenth  Amendment  of  the  National 
Constitution  the  case  should  be  so  clearly  and 
palpably  an  illegal  encroachment  upon  private 
rights  as  to  leave  no  doubt  that  such  taxation 


by  its  necessary  operation  is  really  spolia- 
tion under  the  guise  of  exerting  the  power 
to  tax."  Henderson  Bridge  Co.  v,  Hender- 
son, (1899)   173  U.  S.  614. 

On  itinerant  vendors.  — A  Vermont  stat- 
ute requiring  itinerant  vendors  to  deposit  five 
hundred  dollars  with  the  state  treasurer  and 
take  out  a  state  license  and  in  addition  to 
obtain  a  local  license,  which  may  be  granted 
or  refused  in  the  discretion  of  the  local  gov- 
erning board,  does  not  conflict  with  this 
clause.  State  v.  Harrington,  (1896)  68  Vt. 
626. 

Of  bonds  and  mortgages.  — A  Pennsyl- 
vwniu  statute  making  all  bonds  and  mort- 
gages taxable  annually,  and  requiring  that 
the  treasurer  of  each  corporation  shall,  upon 
payment  of  interest,  assess  a  three-mills  tax 
upon  the  nominal  or  par  value  of  the  bond 
and  withhold  the  same  from  the  interest  paid 
to  the  bondholder,  and,  instead  of  paying  it 
to  the  bondholder,  turn  it  over  into  the  state 
treasury  of  Pennsylvania,  is  valid.  Com.  ». 
Delaware,  etc..  Canal  Co.,  (1892)  150  Pa.  St 
245.  See  also  Com.  v.  New  York,  etc.,  R.  Co., 
(1892)  150  Pa.  St.  234;  Com.  r.  Lehigh  Val- 
ley R.  Co.,  (1889)    129  Pa.  St.  429. 

On  advertising  in  cars.  —  A  statute  which 
imposes  a  tax  on  the  business  of  advertising 
in  cars,  and  makes  the  street-car  company  or 
railroad  company  which  leases  or  sells  such 
advertising  privileges  liable  for  the  tax, 
amounts  to  a  taking  of  property  without  due 
process  of  law  in  violation  of  the  Federal 
Constitution.  Knoxville  Traction  Co.  r.  Mc- 
Millan, (1903)   111  Tenn.  521. 

On  sheep  raising.  —  An  ordinance  by  a 
board  of  county  commissioners  which  singles 
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out  the  one  industry  of  sheep  raising  and 
under  a  pretense  of  licenainf;  that  business 
imposes  a  certain  tax  per  thousand  upon 
sheep,  so  that  a  person  having  four  thousand 
head  pays  as  much  as  a  person  having  four 
thousand  nine  hundred  and  ninety-nine,  and 
which  affords  no  protection  to  sheep  raisers, 
there  being  nothing  to  indicate  that  any 
such  regulation  was  required  or  that  it  has 
changed  in  any  way  the  method  of  conduct- 
ing the  business,  is  in  violation  of  the  Four- 
teenth Amendment  of  the  Federal  Constitu- 
tion as  a  taking  of  property  without  due 
process  of  law.  Cache  Countv  v.  Jensen, 
(1900)  21  Utah  207.    * 

The  taxation  of  farm  land  within  city 
limits  for  ordinary  city  purposes  does  not 
deprive  the  owner  of  his  property  without 
due  process  of  law.  Kelly  v.'  Pittsburgh, 
(1881)   104  U.  S.  80. 


Taxation    and    confiscation    of    dogs.  —  A 

statute  of  Ohio  requiring  the  owners  of  dogs 
in  cities  of  the  first  class,  first  grade,  to  pay 
a  license  fee  of  two  dollars  for  each  dog,  and 
providing  that  if  the  fee  is  not  paid  the  dog 
shall  be  seized  by  the  Cincinnati  Humane 
Society,  and  i^  not  redeemed  within  forty- 
eight  hours  shall  be  destroyed  or  otherwise 
disposed  of,  is  unconstitutional  as  author- 
ing a  taking  of  property  without  due  process 
of  law.  Fagin  v.  Ohio  Humane  Soc,  (1898) 
9  Ohio  Dec.  341. 

Making  payment  of  tax  a  prerequisite  to 
resisting  void  claim  under  tax  sale.  —  A 
statute  which  makes  the  payment  of  taxes  a 
condition  precedent  to  defending  a  claim  to 
title  under  a  void  tax  sale  and  deed,  violates 
the  due  process  of  law  clause  of  the  Federal 
Constitution.  Eustis  v.  Henrietta,  (1897)  90 
Tex.  468. 


h.  Combination  of  Regulation  and  Revenue.  —  It  is  not  a  valid  ob- 
jection to  an  ordinance  that  it  partakes  of  both  the  character  of  a  regulation 
and  also  that  of  an  excise  or  privilege  tax.  The  business  is  more  easily  subjected 
to  the  operation  of  the  power  to  regulate,  where  a  license  is  imposed  for  follow- 
ing the  same,  while  the  revenue  obtained  on  account  of  the  license  is  none  the 
less  legal  because  the  ordinance  which  authorized  it  fulfils  the  two  functions, 
one  a  regulating  and  the  other  a  revenue  function.  So  long  as  the  state  law 
authorizes  both  regulation  and  taxation,  it  is  enough,  and  the  enforcement  of 
the  ordinance  violates  no  provision  of  the  Federal  Constitution. 

Gundling  t?.  Chicago,  (1900)  177  U.  S.  189. 

c.  Retroactive  Taxation.  —  A  state  statute  is  not  brought  into  conflict 
with  the  Constitution  by  the  mere  fact  that  it  is  retroactive  in  its  operation. 


League  r.  Texas,  (1902)   184  U.  S.  161. 

A  state  statute  which  provides  for  a  sub- 
jection of  property  which  has  escaped  taxa- 
tion in  prior  years,  to  the  taxes  of  those 
years,  does  not  deprive  one  of  due  process  of 
law  when  opportunity  to  question  the  validity 
or  the  amount  of  the  tax  is  given.  Winona, 
etc.,  Land  Co.  r.  Minnesota,  (1895)  159  U. 
S.  537. 

WhUe  a  state  may  collect  taxes  for 
preyious  years  which  were  legally  payable, 
but  which  were  overlooked  bv  the  assessor 
or  otherwise  omitted  from  the  assessment,  it 
is  very  doubtful  whether  retroactive  taxation 
may  be  imposed  for  previous  years  upon  a 
class  of  property  not  then  subject  to  taxa- 
tion at  all.  It  would  at  least  be  a  rare  case, 
and  one  which  would  come  extremely  near 


to  taking  property  for  public  use  without 
just  compensation,  and  might  be  most  danger- 
ous and  oppressive,  as  well  as  destructive  of 
many  other  established  principles  of  the  law 
of  taxation.  Covington  First  Nat.  Bank  I?. 
Covington,  (1900)   103  Fed.  Rep.  527. 

Charging  back  taxes  and  interest  on  lands 
omitted  from  land  books.  —  The  provisions 
of  the  Yxrginid  code  requiring  the  commis- 
sioner of  revenue  to  reinstate  land  which  had 
been  improperly  dropped  from  the  land  books, 
and  to  charge  on  such  land  taxes  at  the  rate 
imposed  by  law  for  each  year  it  has  been 
omitted,  together  with  lawful  interest  on  each 
year's  taxes,  also  making  provision  to  have 
the  action  of  the  commissioner  reviewed,  and, 
if  erroneous,  reversed,  is  not  in  conflict  with 
the  Fourteenth  Amendment.  Doughlas  Co.  v. 
Com.,  (1899)  97  Va.  397. 


d.   Interest  of   Assessing  Officeor.  —  A  proceeding  before  a  county 

auditor  for  the  assessment  of  property  for  taxation,  lacks  "  due  process  of  law  *' 

on  account  of  the  auditor  s  direct  pecuniary  interest  in  the  result,  where,  on 

making  a  finding  against  the  taxpayer,  he  enters  an  assessment  upon  the  tax 

duplicate,  and  the  statute  gives  him  four  per  cent,  upon  the  amount  so  recovered, 

but  if  he  fails  to  discover  any  property  omitted  from  the  taxpayer's  return,  he 
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receives  no  compensation  for  his  services.  Such  a  proceeding  is  judicial  in  its 
nature.  "  He  has  the  power  to  issue  process;  lie  has  parties  to  the  proceeding; 
he  makes  a  finding,  and  files  his  statement  of  the  facts  in  his  office;  and  then 
he  makes  his  decision,  which  is  an  assessment  framed  into  an  amended  duplicate, 
which  is  certified  to  the  treasurer,  and  it  then  becomes  a  lien  upon  the  tax- 
payer's property,  having  all  the  force  and  effect  of  a  judgment  at  law,  with  all 
the  summary  remedies  for  enforcement  hereinbefore  set  forth.  Surely  we 
have  here  judicial  powers  and  proceedings;  and  to  the  person  who  conducts 
these  proceedings,  and  has  the  authority  to  enter  such  a  judgment,  should 
certainly  be  applied  the  disqualification  of  a  direct  personal  interest  in  the 
result  —  a  test  which  we  have  seen  is  universally  applied  to  judges  and  all 
persons  exercising  judicial  powers." 
Myers  r.  Shields,  (1894)  61  Fed.  Rep.  725. 

e.  Forfeiture  of  Land  on  Nonpayment  of  Taxes.  —  A  system  under 
which  lands  liable  to  taxation  are  forfeited  to  the  state  by  reason  of  the  owner 
not  having  them  placed,  or  caused  to  be  placed  during  five  consecutive  years, 
on  the  proper  land  books  for  taxation,  and  causing  himself  to  be  charged  with 
the  taxes  thereon,  and  under  which,  on  petition  required  to  be  filed  by  the 
representative  of  the  state  in  the  proper  Circuit  Court,  such  lands  are  sold  for 
the  benefit  of  the  school  fund,  with  liberty  to  the  owner,  upon  due  notice  of  the 
proceeding,  to  intervene  by  petition  and  secure  a  redemption  of  his  lands  from 
the  forfeiture  declared  by  paying  the  taxes  and  charges  due  upon  them,  is  not 
inconsistent  with  the  due  process  of  law  required  by  the  Constitution  of  the 
United  States. 

King  v.  MulUns,  (1898)   171  U.  S.  436. 

/.  Foreclosure  of  Tax  Lien  by  Proceedings  in  Eem.  —  A  statute  pro- 
viding for  foreclosure  of  tax  liens  by  proceedings  in  rem  to  which  the  land 
alone  is  made  a  party,  and  for  cutting  out  all  pre-existing  rights  or  liens  by 
sale  under  decree  therein,  is  not  in  conflict  with  the  Federal  Constitution,  as 
depriving  persons  of  property  without  due  process  of  law. 

Leigh  V.  Green,  (1902)  64  Neb.  633. 

g.  Right  to  Redeem  Forfeited  Lands.  —  A  state  constitution  and  the 
statutes  of  that  state,  so  far  as  they  purport  to  undertake  to  forfeit  and  divest 
the  title  of  any  person  to  his  land  and  vest  the  same  in  anotlier  private  person, 
or  vest  the  same  in  the  state  without  provision  for  redemption  by  or  on  behalf 
of  the  owner  of  the  whole  or  such  part  of  said  land  as  he  may  desire  to  redeem,  or 
without  provision  for  a  sale  thereof  and  the  return  of  the  proceeds  to  such 
owner  after  deduction  of  all  taxes  and  all  proper  charges  therefrom,  attempt  to 
deprive  persons  of  their  property  without  due  process  of  law,  and  are  in  con- 
travention of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  There  can  be  no  valid  forfeiture  where  such  right  of  redemption  or 
receipt  of  proceeds  is  prohibited  or  not  provided  for. 

King  V.  Hatfield,  (1900)  130  Fed.  Rep.  564. 

513  Volum*  IX. 


Amtndmtnt  ZIT.,  Me.  1.  CONSTITUTION,  Due  Process  of  Law. 

h.  Penalties  and  Interest  foe  Nonpayment.  —  As  the  state  may,  in 
the  first  instance,  enact  that  taxes  shall  bear  interest  from  the  time  they  become 
due,  so,  without  conflicting  with  any  provision  of  the  Federal  Constitution, 
it  may  in  like  manner  provide  that  taxes  which  have  become  delinquent  shall 
bear  interest  from  the  time  the  delinquency  commenced. 

League  v,  Texas,  (1902)   184  U.  S.  161.  of  property  without  due  process  of  law.    Mis- 

The  imposition  of  penalties  and  interest      fT.'J^h^\?^-  ""'  ^^^^  ^^^^^^  ^^^^^^ 
for  the  nonpayment  of  taxes  is  not  a  taking       **  ^*°-  ^PP'  ®*^* 

i.  Collection  by  Distress  and  Seizure  of  Person.  —  Collection  of  the 
tax  by  distress  and  seizure  of  the  person  does  not  deprive  any  one  of  liberty  and 
property  without  due  process  of  law  when  the  law  of  the  state  gives  opportunity 
for  objection  before  the  tax  commissioner,  and  if  dissatisfied  with  the  final 
action  of  the  commissioner  the  party  may  have  that  action  reviewed  on 
certiorari. 

Palmer  v.  McMahon,  (1890)  133  U.  S.  669. 

j.  New  Remedies  Applicable  to  Delinquent  Taxes.  —  A  state  may 
adopt  new  remedies  for  the  collection  of  taxes  and  apply  those  remedies  to  taxes 
already  delinquent  without  any  violation  of  this  provision.  "  A  delinquent 
taxpayer  has  no  vested  right  in  an  existing  mode  of  collecting  taxes.  There 
is  no  contract  between  him  and  the  state  that  the  latter  will  not  vary  the  mode 
of  collection.  Indeed,  generally  speaking,  a  party  has  no  vested  right  in  a 
mere  matter  of  remedy;  that  is  subject  to  legislative  change.  And  a  new  remedy 
may  be  resorted  to  unless  in  some  of  its  special  provisions  a  constitutional  right 
of  the  debtor  or  obligor  is  infringed." 

League  v.  Texas,  (1902)  184  U.  S.  158. 

fe.  Conclusiveness  op  Tax  Title.  —  A  statute  cannot  prescribe  a  method 
by  which  and  the  conditions  on  which  property  may  be  sold  for  taxes,  and  by  the 
same  Act  declare  that  when  sold  the  deed  shall  be  good  although  the  prescribed 
method  was  not  pursued  and  the  required  conditions  of  sale  were  not  regarded, 
especially  where  such  conditions  are  precedent  facts  essential  to  confer  juris- 
diction on  the  body  or  person  undertaking  to  sell. 

Bannon  r.  Bumes,  ( 1889)  39  Fed.  Rep.  895.       nonpayment  of  such  tax,  when  in  fact  there 

To  make  a  tax  deed  conclusiTe  evidence      '""  "V**""  »"  »««»«««7«»*'  levy,  warrant. 
*u  *  Au  -*       V-  V  •*  -i.    *  nor  sale,   or  only  any  three  of  them,  is   a 

^  ^eCTfor  tiftion^Xt  a  tax  w^      deprivation  of  pfoperfy  without  due  process 

l^^^J'^ri^lrA^^Z^t^l^X^^r.      "' j''^^"    ^^"y  "•  He'™"-  <  1884)  20  Fed.  Rep. 

a  warrant  issued  for  that  purpose,  for  the 


I.  Removing  Objections  to  Tax  Titles.  —  A  law  enacted  to  give  to  pur- 
chasers confidence  in  the  sufficiency  of  tax  titles  by  cutting  off  all  objections  to 
such  titles  except  that  the  taxes  were  not  chargeable  or  had  been  paid,  but 
reserving  to  the  landowner  the  absolute  right  of  redemption  for  two  years 
after  the  sale,  does  not  contravene  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  as  a  taking  of  property  without  due  process  of  law. 

Viridnia  Coal  Co.  v.  Thomas,  (1899)  97  Va.  527. 
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m.  Of  Railboads —  (1)  On  a.  Mileage  Basis.  —  When  a  railroad  runa 
through  two  states,  mileage  basis  of  apportionment  is  usually  a  proper  one,  but 
there  may  be  exceptional  cases,  as,  for  instance,  where  the  terminal  facilities 
in  some  large  city  are  of  enormous  value,  and  so  give  to  a  mile  or  two  in  such 
city  a  value  out  of  proportion  to  any  similar  distance  elsewhere  along  the 
line  of  the  road,  or  where  in  certain  localities  the  company  is  engaged  in  a 
particular  kind  of  business  requiring  for  the  sole  use  in  such  localities  an 
extra  amount  of  rolling  stock. 

Pittsburgh,  etc.,  R.  Go.  v.  Backus,   (1894) 
154  U.  S.  431,  affirming  (1892)   133  Ind.  625. 


If  an  assessing  board,  seeking  to  assess  for 
purposes  of  taxation  a  part  of  a  road  within 
a  state,  the  other  part  of  which  is  in  an 
adjoining  state,  ascertains  the  value  of  the 
whole  line  as  a  single  property  and  then  de- 
termines the  value  of  that  within  the  state, 
upon  the  mileage  basis,  it  is  not  a  valuation 
of  property  outside  of  the  state,  and  the 
assessinr  board,  in  order  to  keep  within  the 


limits  of  state  jurisdiction,  need  not  treat 
the  part  of  the  road  within  the  state  as  an 
independent  line,  disconnected  from  the  part 
without,  and  place  upon  tnat  property  only 
the  value  which  can  be  given  to  it  if  operated 
separately  from  the  balance  of  the  road,  where 
no  special  circumstances  exist  to  distinguish 
between  the  conditions  in  the  two  states,  such 
as  terminal  facilities  of  enormous  value  in 
one  but  not  in  the  other.  Cleveland,  etc.,  R. 
Co.  v.  Backus,  (1894)   164  U.  S.  443. 


(2)  Subjected  to  Special  Method  of  Taxation.  —  Statutes  which  divide  the 
railroad  companies  in  the  state  into  two  classes,  (1)  those  "not  paying  an 
ad  valorem  tax  to  the  state"  and  (2)  those  paying  such  tax,  and  impose  a 
privilege  tax  upon  those  of  the  former  class  only,  do  not  deprive  a  railroad 
company  of  its  property  without  due  process  of  law,  though  the  statutes  apply 
to  only  two  of  the  seventy-five  railroad  companies  operating  or  controlling  lines 
of  road  in  the  state. 


Knoxville,  etc.,  R.  Co.  v.  Harris,  ( 1^97 )  99 
Tenn.  704. 

A  difference  in  the  mode  of  assessing  rail- 
road and  other  property,  in  that  the  latter 
is  valued  and  assessed  by  assessors  and  county 
boards  of  review,  with  a  right  of  hearing  on 
the  part  of  the  owners  before  the  county 
board  of  review,  which  has  power  to  correct 
errors,  with  a  right  of  appeal  from  such  board 


to  the  state  board,  while  railroad  property  is 
valued  and  assessed  in  the  first  instance  by 
the  state  board,  with  a  right  of  hearing  before 
such  board,  which  has  power  to  correct  errors, 
is  not  a  denial  of  due  process  of  law  to  the 
o^mers  of  railroad  property,  Indianapolis, 
etc.,  R.  Co.  17.  Backus,  (1892)  133  Ind.  609; 
Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1892) 
133  Ind.  625. 


(3)  Municipal  Tax  Compa/red  to  Local  Receipts.  —  A  municipal  ordinance 
imposing  license  taxes,  the  clause  as  to  railroads  being:  "Railroads,  eadi 
company  having  an  office  in,  or  running  cars  through  or  into  this  city  for  the 
business  of  transporting  freight  or  passengers  from  Alabama  City  to  other 
points  in  this  state,  and  from  other  points  in  the  state  to  Alabama  City,  $50," 
was  held  to  be  a  deprivation  of  property  without  due  process  of  law,  as  to  a  com- 
pany whose  revenue  on  business  done  within  the  town  did  not  exceed  two  hundred 
dollars  per  annum,  a  sum  not  equal  to  the  expenses  incurred  in  operating  the 
railway  within  the  city. 

Nashville,  etc.,  R.  Co.  v,  Alabama  City,  (1901)  134  Ala.  419. 

(4)  Special  Mileage  Tax  on  Street  Railtuay.  —  A  city  with  statutory  au- 
thority to  grant  or  refuse  a  franchise  to  a  street  railway  company,  as  "  it  shall 
deem  for  the  best  interest  of  the  public,"  does  not  deny  due  process  of  law  to 
a  particular  street  railway  on  which  it  imposes  a  special  mileage  tax,  thert) 
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being  no  general  statute  fixing  a  uniform  mileage  tax  on  all  railways  in  the 
city. 

!  Chicago  Gen.  R.  Ck>.  v,  Chicago,  (1898)  176  111.  253. 

n.  Of  Bridge  Outside  Low-water  Mark  by  City.  —  That  bridge  prop- 
erty outside  of  low-water  mark,  within  the  statutory  boundary  of  the  city,  is 
so  far  beyond  the  reach  of  municipal  protection  that  it  cannot  be  said  to  receive 
any  benefits  whatever  from  the  municipal  government;  and  that  to  impose 
taxes  for  the  benefit  of  the  city  upon  such  property  is  a  taking  of  private 
property  for  public  use  without  just  compensation,  and  therefore  inconsistent 
with  due  process  of  law  ordained  by  the  Fourteenth  Amendment,  does  not  so 
clearly  appear  as  to  entitle  the  bridge  company  to  invoke  the  principle  that 
private  property  cannot  be  taken  for  public  use  without  just  compensation. 

I  Henderson  Bridge  Co.  v.  Henderson,  (1899)  173  U.  S.  614. 

0.  Of  Corporation  Franchise.  —  The  franchise  granted  to  a  company, 
chartered  by  a  state,  to  build  and  operate  a  bridge,  may  be  included  in  the 
value  of  the  company's  property  for  taxation. 

Henderson  Bridge  Co.  v.  Kentucky,  (1897)  166  U.  S.  153,  afflrming  (1896)  99  Ky.  623. 

i 

i  Of  Extraterritorial  Franchise.  —  A  ferry  franchise  derived  from  Indiana  to  trans- 

port persons  and  property  across  the  Ohio  river  fropi  the  Indiana  shore  to  the 
Kentucky  shore  is  an  incorporeal  hereditament  derived  from  having  its  legal 
situs  in  the  state  of  Indiana,  and  the  taxation  of  that  franchise  by  Kentucky 
is  a  deprivation  by  that  state  of  the  property  of  the  ferry  company  without  due 
process  of  law. 

Louisville,  etc.,  Ferry  Co.  v.  Kentucky,  (1903)   188  U.  S.  398. 

p.  Of  Capital  Stock  Estimated  on  Extraterritorial  Property.  — 
The  collection  of  a  tax  on  the  capital  stock  of  a  corporation  on  an  appraisement 
arrived  at  by  including  therein  tangible  property  which  is  beyond  the  juris- 
diction of  the  state  would  amount  to  the  taking  of  property  without  due  process 
of  law. 

Delaware,  etc,  R.  Co.  v.  Pennsylvania,  (1905)  198  U.  S.  358. 

q.  Taxing  Debt  Held  Against  Nonresident.  —  The  Constitution  does 
not  prohibit  a  state  from  taxing,  in  the  hands  of  one  of  its  residents,  a  debt 
held  by  him  upon  a  resident  of  another  state,  and  evidenced  by  the  bond  of  the 
debtor,  secured  by  deed  of  tnist  or  mortgage  upon  real  estate  situated  in  the 
state  in  which  the  debtor  resides;  so  long  as  the  state,  by  its  laws  prescribing 
the  mode  and  subjects  of  taxation,  does  not  intrench  upon  the  legitimate 
authority  of  the  Union,  or  violate  any  right  recognized,  or  secured,  by  the 
Constitution  of  the  United  States,  the  Supreme  Court,  as  between  the  state  and 
its  citizen,  can  afford  him  no  relief  against  state  taxation,  however  unjust^  op- 
pressive, or  onerous. 

Kirtland  r.  Hotchkiss,  (1879)  100  U.  S.  498. 
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r.  Taxing  Cbeditb  Duis  Nonresidents.  —  Taxing  credits  due  to  a  resident 
of  another  state  from  residents  within  the  taxing  state  for  moneys  loaned  and 
invested  by  the  agent  of  the  creditor  resident  within  the  taxing  state,  is  not  a 
deprivation  of  property  without  due  process  of  law. 

the  mortgage  interest  in  the  land.  Although 
the  right  which  the  mortgage  transfers  in  the 
land  covered  thereby  is  not  the  legal  title, 
but  only  an  equitable  interest  and  by  way  of 
security  for  the  debt,  this  interest,  like 'any 
other  interest  legal  or  equitable,  may  be  taxed 
to  its  owner  whether  resident  or  nonresident, 
in  the  state  where  the  land  is  situated,  with- 
out contravening  any  provision  of  the  Con- 
stitution of  the  United  States.  Savings,  etc., 
Soc.  t7.  Multnomah  County,  (1898)  169  U.  S. 
422,  affirming  (1894)  60  Fed.  Rep.  3l. 


Bristol  i;.  Washington  County,  (1900)  177 
U.  S.  141. 

Mortgage  interest  in  land. —  A  statute  of 
Oregon  which  provides  for  the  taxation  as  real 
estate  of  a  mortgage  interest  in  land,  does 
not  deprive  a  nonresident  mortgagee  of  prop- 
erty without  due  process  of  law.  The  statute 
expressly  forbids  any  taxation  of  the  promis- 
sory note,  or  other  instrument  of  writing, 
which  is  the  evidence  of  the  debt  secured  by 
the  mortgage;  and,  with  equal  distinctness, 
provides  for  the  taxation,  as  real  estate,  of 


s.  Succession  Tax.  —  A  state  statute  imposing  a  transfer  tax  does  not  take 
property  without  due  process  of  law  when  there  are  involved  no  arbitrary  or 
unequal  regulations,  prescribing  different  rates  of  taxation  on  property  or 
persons  in  the  same  condition.  The  provisions  of  the  law  extend  alike  to  all 
estates  that  descend  or  devolve  upon  the  death  of  those  who  once  owned  them. 
The  moneys  raised  by  the  taxation  are  applied  to  the  lawful  uses  of  the  state. 
in  which  the  legatees  have  the  same  interests  with  the  other  citizens.  Nor  is 
it  claimed  that  the  amount  or  rate  of  the  taxation  is  excessive  to  the  extent  of 
confiscation. 

of  the  state,  from  any  person  who  may  die 
seized  or  possessed  of  the  same  while  being  a 
resident  of  the  state,  or  which  is  within  the 
state  at  the  time  of  his  death,  is  valid,  as, 
under  the  statute,  the  assessment  is  made  by 
a  judicial  officer  after  notice  and  opportunity 
to  be  heard  by  the  parties  interested.  Wal- 
lace 17.  Myers,  (1889)  38  Fed.  Rep.  184. 


Orr  17.  Oilman,  (1902)  183  U.  S.  287.  See 
also  State  v,  Hamlin,  (1894)  86  Me.  498. 

State  inheritance  tax.  —  A  state  statute 
imposing  a  tax  of  five  per  centum  upon  the 
value  of  the  property  passing  to  any  person 
not  within  certain  degrees  of  consanguinity 
to  the  decedent  by  will  or  the  intestate  laws 


t.  Special  Tax  fob  School  Purposes.  —  The  levy  and  enforcement  of  a 
tax  for  the  support  of  public  free  schools,  regularly  imposed  by  statutory 
authority,  is  not  a  taking  of  property  without  due  process  of  law  within  the 
prohibition  of  the  Federal  Constitution. 

Werner  t?.  Galveston,  (1888)  72  Tex.  22. 

tu  Tolls  fob  Use  of  Navigable  Waters.  —  An  exaction  of  tolls  under  a 
state  statute  for  the  use  of  an  improved  waterway  is  not  a  deprivation  of 
property  within  the  meaning  of  this  amendment  To  encourage  the  growth  of 
internal  commerce  and  render  it  safe,  the  statues  may  provide  for  the  removal 
of  obstructions  from  their  rivers  and  harbors,  and  deepen  channels  and  improve 
them  in  other  ways,  and  to  meet  the  cost  of  such  improvements  the  state  may 
levy  a  general  tax  or  lay  a  toll  upon  all  who  use  the  rivers  and  harbors  as 
improved. 

Sands  v.  Manistee  River  Imp.  Co.,  (1887)  123  U.  S.  295,  affirming  Manistee  River  Imp. 
Go.  17.  Sands,  (1884)  53  Mich.  593. 

V.  Assessments  fob  Public  Improvements  —  (1)  In  General.  —  A  state 
statute  authorizing  the  cost  of  improvement  of  streets  and  other  ways  to  be 
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assessed  against  the  o^vners  of  lots,  and  giving  a  lien  thereon  for  such  assess- 
ments, subjecting  the  power  vested  in  the  local  government  to  the  supervision 
of  the  courts  where  the  particular  facts  in  each  case  could  be  examined  and 
the  controversies  determined  by  those  rules  and  principles  which  have  always 
governed  courts  in  dealing  with  questions  of  assessment  and  taxation,  does  not 
deprive  the  owners  of  sucli  lots  of  property  without  due  process  of  law. 

Walston  t?.  Nevin,    (1888)    128  U.  S.  681,       Excelsior  Planting,  etc.,  Co.  v.  Green,  (1887) 
affirming  (1887)   86  Ky.  492.  39  La.  Ann.  455. 


Assessments  for  local  improvements,  if 
properly  conducted,  are  not  obnoxious  to  the 
objection  that  they  deprive  a  citizen  of  his 
property  without  due  process  of  law.  Loven- 
berg  V.  Galveston,  (1897)  17  Tex.  Civ.  App. 
166. 

The  United  States  courts  cannot  say  that, 
as  matter  of  law,  a  state  statute  which  makes 
the  cost  of  paving  a  street  in  a  city  assessable 
upon  the  abutting  properties  and  a  lien 
thereon,  is  unconstitutional.  Chadwick  v. 
Kelley,  (1903)  187  U.  S.  543,  a//irmtny  (1901) 
104  La.  719. 

A  statute  which  requires  a  municipal  coun- 
cil in  the  first  instance  to  ascertain  the  total 
cost  of  a  particular  improvement,  then  to 
ascertain  the  portion  thereof  legally  charge- 
able upon  the  adjacent  property,  and  then  to 
assess  this  amount  according  to  law  upon  the 
property  abutting  on  the  improvement,  and 
further,  clothes  the  council  with  ample  power 
to  levy  the  assessment  with  reference  to  the 
benefit  received,  after  giving  due  notice  to  the 
property  owners,  and  with  full  opportunity 
to  the  taxpayers  to  be  heard  upon  the  matter 
of  the  assessment  proposed,  cannot  be  held  to 
be  a  violation  of  this  amendment.  Burling- 
ton Sav.  Bank  r.  Clinton,  (1901)  106  Fed. 
Kep.  274. 

An  ordinance  authorizing  the  street  com- 
missioner -of  a  citv  to  assess  the  amount  of 
a  special  tax  for  street  improvement,  after 
noticp  by  newspaper  advertisement  of  the  time 
and  place  of  tne  assessment  at  which  all  per- 
sons interested  might  be  heard,  and  limiting 
the  amount  of  the  tax  to  the  value  of  the 
benefit  conferred,  and  authorizing  appeals  to 
the  city  court  by  persons  dissatisfied  with 
the  assessment,  is  not  unconstitutional  as  tak- 
ing property  without  due  process  of  law. 
Baltimore  v.  Ulman,  (1894)  79  Md.  409. 

Where  private  property  is  benefited  by  pub- 
lic improvement,  the  assessment  against  it 
by  the  proper  authorities  for  its  proportion- 
ate share  of  the  cost  of  the  improvement,  not 
exceeding  the  benefit  which  the  property  de- 
rives by  reason  of  such  improvement,  does 
not  in  any  way  increase  the  burdens  of  the 
owner  as  a  t-axpayer,  and  is  not  the  taking  of 
private  property  without  due  process  of  law, 
but  is  simply  an  asssessment  for  benefits.  The 
benefits  to  the  property,  by  reason  of  the  im- 

Srovements,   compensate  for  the  assessment. 
[eman  v.  Allen,  (1900)   156  Mo.  534. 

Personal  property  may  be  subjected  to 
local  assessments  when  such  property  is 
benefited  by  a  public  work  or  improvement. 


Sprinkling  streets  at  expense  of  abntting 
owners.  —  An  Act  of  the  legislature  au- 
thorizing a  city  to  provide  for  the  sprinkling 
of  certain  of  its  streets  at  the  expense  of  the 
abutting  owners  according  to  their  frontage, 
is  valid.  Such  an  Act  does  not  impose  a  local 
assessment  on  such  owners  in  substantial  ex- 
cess of  the  benefits  received,  so  as  to  be  a 
taking  of  property  without  due  process  of 
law.  Sears  v.  Board  of  Aldermen,  (1899) 
173  Mass.  71. 

Water  frontage  tax.  — A  statute  of  Min- 
nesota authorizing  a  citv  board  to  assess  upon 
each  and  every  lot  in  the  city  of  St.  Paul  in 
front  of  which  water  pipes  are  laid,  an  an- 
nual assessment  of  ten  cents  per  linear  foot 
of  the  frontage  of  such  lots,  for  which,  if 
unpaid,  the  real  estate  is  made  subject  to  a 
lien  and  all  penalties  and  charges  as  prop- 
erty delinquent  for  taxes  for  state  and  county 
purposes,  denies  the  lot  owners  due  process 
of  law  as  guaranteed  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution.  The 
.specific  objections  to  the  statute  are  declared 
by  the  court  to  be :  "  First.  That  no  distinc- 
tion is  made  in  the  class  or  kinds  of  water 
pipes ;  whether  principal  feed  mains  or  branch 
supply  pipes,  all  kinds,  of  whatever  descrip- 
tion, being  subject  to  the  tax.  Second.  Each 
lot  in  the  city  of  St.  Paul,  no  matter  what 
its  location  or  value  or  use,  whether  improved 
or  unimproved,  whether  large  or  small, 
whether  in  the  semi -country  or  in  the  city, 
whether  adapted  and  used  for  pasturage  or  a 
business  block  —  each  *  lot '  is  treated  in  the 
same  manner,  and  subject  to  the  same  tax, 
according  to  its  lineal  foot  frontage.  Third. 
The  tax  is  not  for  one  year  or  any  specified 
time,  but  is  to  be  levied  annually,  for  all  time, 
and  is  made  obligatory  on  the  board  of  public 
works.  Fourth.  This  tax  is  not  levied  for  any 
particular  purpose.  When  collected,  it  is  to 
be  paid  over  to  the  city  of  St.  Paul,  for  the 
use  of  the  board  of  water  commissioners;  but 
the  law  is  silent  as  to  whether  it  is  to  be 
expended  in  repairing  the  main  in  front  of 
the  lots  upon  which  the  tax  is  levied,  or  to 
pay  for  money  advanced  by  the  board  of  water 
commissioners  for  the  original  construction 
of  the  main  in  front  of  the  lots  assessed,  or 
whether  it  is  to  be  used  in  payment  of  the 
current  expenses  of  the  board.  Fifth.  There 
is  no  provision  for  a  hearing  upon  the  ques- 
tion as  to  whether  this  tax  is  equitably  dis- 
tributed, or  whether  the  property  so  assessed 
is  benefited  thereby."  State  t?.  Robert  P. 
Lewis  Co.,  (1901)  82  Minn.  390. 

Requiring  riparian  owners  to  build  docks. 
—  Provisions  of  a  city  charter  authorizing 

517  Volume  IX. 


Dat  ProoMi  of  Law. 


CONSTITUTION, 


▲meBdment  XIV.,  8eo.  1. 


the  common  council  to  order  riparian  owners 
to  build  docks  along  a  navigable  river  or  har- 
bor and,  if  they  fail  to  do  so  within  the  time 
specified,  to  award  contracts  for  the  work 
and  charge  the  cost  as  a  special*  assessment 
upon  the  property  upon  or  in  front  of  which 
the  docks  are  built,  regardless  of  the  question 
of  special  benefits  accruing  thereto,  are  in- 
valid aa  authorizing  the  taking  of  property 
without  compensation  and  without  due  proc- 
ess of  law,  in  violation  of  section  1  of  the 
Fourteenth  Amendment.  Lathrop  v,  Racine, 
(1903)    119  Wis.  461. 

A  West  Virginia  statute  gave  the  common 
council  of  a  city,  town,  or  village  power  "  to 
lay  off,  vacate,  close,  open,  alter,  curb,  pave, 
and  keep  in  good  repair  roads,  streets,  alleys, 
sidewalks,  crosswalks,  drains,  and  gutters 
for  the  use  of  the  public,  or  any  of  the  citi- 
zens thereof,  and  to  improve  and  light  the 
same,  and  have  them  kept  free  from  obstruc- 
tions on  or  over  them;  to  regulate  the  width 


of  sidewalks  on  the  streets,  to  order  the  side- 
walks, footways,  crosswalks,  drains,  and  gut- 
ters to  be  curbed  and  paved  and  kept  in  good 
order,  free  and  clean,  by  the  owners  or  occu- 
pants thereof,  or  of  the  real  property  next 
adjacent  thereto."  It  was  held  that'  under 
this  statute  the  common  council  could  pave 
any  street  within  its  jurisdiction  that  it 
deemed  expedient  to  pave.  An  amendment 
to  this  statute  reauired  that  in  paving 
cross  streets  and  alleys  "  the  petition  for 
paving  of  such  streets  in  order  to  charge  the 
owners  of  abutting  property  thereon  between 
any  two  cross  streets  or  between  a  cross 
street  and  an  alley  •  ♦  ♦  must  be  signed 
by  the  owners  of  a  greater  amount  of  front- 
age on  the.  street  proposed  to  be  paved  be- 
tween any  two  cross  streets  or  between  a 
cross  street  and  alley."  It  was  held  that  this 
statute  as  amended  did  not  violate  the  Four- 
teenth Amendment  by  depriving  persons  of 
property  without  due  process  of  law.  Dancer 
r.  Mannington,  (1901)  50  W.  Va.  322. 


(2)  According  to  Area,  —  A  state  statute  which  provides  in  the  case  of 
original  construction  that  it  shall  be  made  at  the  exclusive  cost  of  the  adjoining 
owners,  to  be  equally  apportioned  according  to  the  number  of  feet  owned  by 
them,  and  in  case  of  a  square  or  subdivision  of  land  bounded  by  principal 
streets^  that  the  land  shall  be  assessed  half-way  back  from  the  improvement  to 
the  next  street,  is  valid. 

Louisville,  etc.,  R.  Go.  v.  Barber  Asphalt 
Paving  Co.,  (1905)  197  U.  S.  433,  wherein 
the  court  baid:  "  A  statute  like  the  present 
manifestly  might  lead  to  the  assessment  of 
a  particular  lot  for  a  sum  larger  than  the 
value  of  the  benefits  to  that  lot.  The  whole 
cost  of  the  improvement  is  distributed  in  pro- 
portion to  area,  and  a  particular  area  might 
receive  no  bepefits  at  all,  at  least  if  its  pres- 
ent and  probable  use  be  taken  into  account. 
If  that  possibility  does  not  invalidate  the  Act 
it  would  be  surprising  if  the  corresponding 
fact  should  invalidate  an  assessment.  Up- 
holding the  Act  as  embodying  a  principle 
generally  fair  and  doing  as  nearly  equal  jus- 
tice as  can  be  expected,  seems  to  import  that 
if  a  particular  case  of  hardship  arises  under 
it  in  its  natural  and  ordinary  application, 
that  hardship  must  be  borne  as  one  of  the  im- 
perfections of  human  things." 

A  statute  which  provides  that  a  city  coun- 
cil shall  enact  by  ordinance  that  the  expense 
of  public  improvements  shall  be  paid  by  an 
entire  district,  each  lot  therein  to  pay  by 
special  assessment  the  quotient  found  by  di- 


viding the  whole  expense  by  the  entire  num- 
ber of  lots,  the  assessment  on  each  lot  to  be 
proportioned  to  its  area,  does  not  take  the 
property  of  the  taxpayer  without  due  process 
of  law  in  excluding  the  consideration  of  the 
benefits  of  the  improvement  to  the  property 
which  is  to  bear  the  burden  thereof.  Minne- 
sota, etc.,  Land,  etc.,  Co.  v.  Billings,  (C.  C. 
A.  1901)   111  Fed.  Rep.  972. 

Municipal  ordinances  passed  in  conformify 
to  statutes  requiring  the  cost  of  improvements 
to  be  apportioned  equally  among  the  owners 
of  property  according  to  the  number  of  square 
feet  owned  by  them  respectively  and  embraced 
within  certain  specified  boundaries,  but  with- 
out taking  into  consideration  any  estimate 
of  damages  or  benefits  thereto  by  reason  of 
such  improvements,  provide  a  method  for 
creating  and  enforcing  a  demand  against  the 
property  owner  which  is  not  violative  of  his 
rights  as  the  same  are  guaranteed  by  the 
Constitution  of  the  United  States.  Zehnder 
r.  Barber  Asphalt  Paving  Co.,  (1901)  108 
Fed.  Rep.  670. 


(3)  According  to  Frontage,  —  The  method  adopted  in  the  charter  and 
ordinance  of  a  city  of  charging  the  cost  of  paving  a  street  against  the  adjoining 
lots  according  to  their  frontage,  is  not  inconsistent  with  constitutional  principles. 


French  v.  Barber  Asphalt  Paving  Co., 
(1901)  181  U.  S.  327.  See  also  Shumate  v. 
Heman,  (1901)  181  U.  S.  402;  Farrell  v. 
West  Chicago  Park  Com'rs,  (1901)  181  U.  S. 
404;  Martin  V.  V^ills,  (1901)   157  Ind.  163. 

Aa  asaessiiieat  for  street  improvement 
upon  a  linear  foot  basis  is  not  repugnant  to 
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the    Fourteenth    Amendment.      Augusta    r, 
Taylor,  (Ky.  1901)   66  S.  W.  Rep.  837. 

Where  land  is  appropriated  for  a  street 
improvement,  an  assessment  by  the  foot  front 
of  the  property  bounding  and  abutting  upon 
the  improvement,  to  pay  the  cost  thereof, 
without  the  passage,  notice,  and  publication 
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of  a  preliminary  resolution  declaring  the 
necessity  of  the  improvement,  will  not  thereby 
be  a  taking  of  property  without  due  process 
of  law,  in  violation  of  section  1  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States.  Caldwell  r.  Carthage,  (1892) 
49  Ohio  St.  334. 


The  assessment  of  the  costs  of  paving 
against  abutting  owners  according  to  front- 
age is  not  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution,  as  being  an 
arbitrary  exaction.  Cass  Farm  Co.  v,  De- 
troit,  (1900)    124  Mich.  433. 


(4)  WUh  Regard  to  Special  Benefits,  —  A  municipal  ordinance  making  an 
assessment  per  front  foot  upon  property  abutting  on  property  condemned  and 
appropriated  for  a  street,  for  a  fixed  sum  representing  the  whole  cost  of  the  im- 
provement, is  invalid,  when  the  cost  of  the  improvement  is  in  substantial  excess 
of  the  special  benefits  to  the  extent  of  such  excess.  "  We  say  *  substantial 
excess,'  because  exact  equality  of  taxation  is  not  always  attainable,  and  for 
that  reason  the  excess  of  cost  over  special  benefits,  unless  it  be  of  a  material 
character,  ought  not  to  be  regarded  by  a  court  of  equity  when  its  aid  is  invoked 
to  restrain  the  enforcement  of  a  special  assessment" 


Norwood  17.  Baker,  (1808)  172  U.  S.  279, 
affirming  Baker  v.  Norwood,  (1896)  74  Fed. 
Rep.  997.  See  also  Lyon  v,  Tonawanda, 
(1899)  98  Fed.  Rep.  364,  in  which  case  the 
court  said  of  the  Norwood  v.  Baker  Case: 
"The  opinion  of  the  court  contains  an  ex- 
haustive review  of  the  judgments  of  state 
and  national  courts  and  the  opinions  of  emi- 
nent text  writers  on  the  subject,  and  reaches 
conclusions  which  may  be  summarized  as 
follows:  First.  Abutting  owners  may  be  sub- 
jected to  special  assessments  to  meet  the  ex- 
penses of  opening  and  improving  public  high- 
ways, upon  the  ground  that  special  and  pe- 
culiar benefits  accrue  therefrom,  and  the  legis- 
lature has  a  wide  discretion  in  defining  the 
territory  to  be  deemed  specially  benefited. 
Second.  The  principle  underlying  special  as- 
sessments of  this  character  is  that  the  prop- 
erty is  peculiarly  benefited  and,  therefore,  the 
owners  do  not  pay  anything  in  excess  of  what 
they  receive  by  reason  of  the  improvement. 
Legislative  power  is  limited  by  this  principle. 
The  protection  of  private  property  would  be 
seriously  impaired  were  the  rule  established 
that  the  legislature  may  assess  such  property 
by  the  front  foot  with  the  entire  cost  of  an 
improvement,  whether  the  property  is  in  fact 
benefited  or  not.  Third.  'The  exaction  from 
the  owner  of  private  property  of  the  cost  of  a 
public  improvement  in  substantial  excess  of 
the  special  benefits  accruing  to  him  is,  to 
the  extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation.'  Any  sub- 
stantial sum  taken  from  the  landowner  be- 
yond the  exceptional  benefit  received  by  him 
is  extortion.  Although  the  legislature  may, 
prescribe  the  rule  for  the  apportionment  of 
benefits,  this  rule  must  be  one  under  which 
it  is  legally  possible  that  the  burden  may  be 
distributed  justly  and  equally.  While  abut- 
ting property  may  be  assessed  for  improve- 
ments to  a  public  street  in  front  of  it,  such 
asBessment  must  be  measured  by  the  special 
benefits  accruing  to  such  abuttin<?  Droperty. 
namely,  benefits  not  shared  by  the  genprol 
public.  The  tnxin^  of  private  property  for 
profits  and  advantages  which  nccnip  exclu- 
sively to  the  public  at  large,  and  which  con- 


fer no  benefits  upon  the  property  so  taxed, 
is  taking  private  property  for  public  use 
without  compensation.  Fourth.  Where  an 
assessment  is  illegal  because  it  rests  upon  a 
principle  which  excludes  the  consideration  of 
benefits  to  the  land  assessed,  it  is  unnecessary 
for  the  owner,  as  a  condition  of  obtaining 
relief  in  equity,  to  pay  or  tender  such  a  sum 
as  he  may  concede  due  upon  an  assessment 
properly  and  legally  made,"  and  also  Loeb 
V.  Columbia  Tp.,  (1899)  91  Fed.  Rep.  37, 
reversed  on  other  grounds  (1900)  179  U.  S. 
488;  Lyon  v.  Tonawanda,  (1899)  98  Fed.  Rep. 
364;  Adams  v.  Shelbyville,  (1900)  164  Ind. 
467;  Sears  v.  Board  of  Aldermen,  (1899) 
173  Maas.  71;  Hutcheson  v.  Storrie,  (1899)  92 
Tex.  686,  reversing  (Tex.  Civ.  App.  1898) 
48  S.  W.  Rep.  78^. 


"  In  a  series  of  decisions  recently  rendered, 
the  Supreme  Court  of  the  United  States  has 
corrected  a  common  misunderstanding  of  the 
'decision  of  that  court  in  the  case  of  Nor- 
wood V.  Baker,  (1898)  172  U.  S.  269-303. 
*  *  *  In  these  several  decisions  the  Su- 
preme Court  recognizes  the  fact  that  the  per 
front  foot  plan  may  be  a  perfectly  fair 
method  of  apportioning  the  burden  of  payin,e 
for  street  improvements,  and  that  in  case's 
in  which  it  appears  that  assessments  Icvir^ 
according  to  that  plan  are  not  in  ex''p«<s  ' 
the  benefits  to  the  property  assessed,  and 
are  equal  and  fair,  so  that  there  is  ii< 
ground  for  complaining  of  actual  injustice, 
the  assessments  are  not  necessarily  in  viola- 
tion of  the  Constitution  of  the  United  States 
merely  because  made  according  to  the  per 
front  foot  plan :  and  it  is  shown  that  no  such 
inflexible  rule  was  announced  or  intended  by 
the  court  in  its  decision  in  the  cnse  of  Vil 
lage  of  Norwood  v.  Baker.  That  decision, 
however,  does  emphatically  declare  these  im- 
portant principles:  That  state  laws  provid- 
ing for  assessinsr  the  cost  of  street  improve- 
ments upon  abuttinsr  property,  which  in  prac- 
ti'^nl  onerition  do  confiscate  property,  are 
oh»io'VTon««  to  the  F^^nrteenth  Amendment  to 
fSp  ronctitiition  of  the  Uniced  St'^t'^s.  and 
for  th'>t  reason  it  is  the  duty  of  the  courts 
to   declare   them   to   be  void.     That   special 
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assessments  to  pay  for  local  improvements  of 
public  streets  and  highways  do,  in  practical 
effect,  deprive  owners  of  their  property  with- 
out due  process  of  law,  unless  the  property 
subject  to  assessment  is  benefited  by  the  im- 
provement correspondingly  to  the  amount  of 
the  assessment."  White  v.  Tacoma,  (1901) 
109  Fed.  Rep.  33. 

There  is  a  flagrant  disregard  of  a  consti- 
tutional right  whenever  an  attempt  is  made 
to  levy  a  special  assessment  for  a  local  public 
improvement  without  reference  to  the  par- 
ticular benefit  to  accrue  to  the  property  sub- 
jected to  such  special  assessment  by  reason 
of  the  improvements.  Streets  and  highways 
are  for  the  use  and  convenience  of  the  public, 
and  private  property  can  only  be  burdened 
with  the  cost  of  improving  the  same  upon  the 
theory  that  the  improvements  have  a  direct 
tendency  to  enhance  the  value  of  land  in  the 
immediate  vicinity  to  a  much  greater  degree 
than  property  more  remotely  situated,  and  it 
is  just  that  the  property  so  benefited  should 
be  required  to  contribute  a  proportionate 
share  of  the  expense  of  creating  such  increased 
value.  Cowley  t?.  Spokane,  (1900)  99  Fed. 
Rep.  844. 

An  assessment  of  the  entire  cost  of  a  public 
improvement,  consisting  of  a  sewer,  a&rainst 
the  abutting  property  owners  in  proportion 
to  their  frontage,  without  reference  to  the 
special  benefits  conferred,  rests  upon  an  il- 
legal basis,  and  is  in  contravention  of  the 
Fourteenth  Amendment  prohibiting  the  tak- 
ing of  property  without  due  process  of  law. 
Scranton  v.  Levers,  (1900)  9  Pa.  Dist.  176, 
affirmed  (1001)   200  Pa.  St.  56. 

A  local  assessment  for  public  works  levied 
not  on  taxable  property  generally  for  common 
public  benefit,  but  only  on  particular  prop- 
erty specially  benefited  as  an  equivalent  for 
the  direct  benefit  conferred,  in  order  to  be 
free  from  the  constitutional  objection  of  tak- 
ing property  without  due  process  of  law, 
must  have  reference  to  public  works  of  a 
i'haracter  to  confer  special  benefit  on  tlie  dis- 
trict assessed,  and  be  actually  beneficial  to  the 
persons  and  property  subjected  to  it,  and 
not  in  excess  of  the  .benefit  conferred.  Ex- 
celsior Planting,  etc.,  Co.  v.  Green,  (1887) 
39  La.  Ann.  455. 

Special  tax  for  sidewalk  construction. — 
An  Act  providing  for  the  construction  of 
sidewalks  by  a  special  tix  without  limiting 
the  amount  of  the  tax  to  the  value  of  the 
improvements  does  not  deprive  the  property 
owners  of  property  without  due  process  of 
law,  where  the  property  owner  is  protected 
from  arbitrary  exactions  by  the  rule  that  the 
tax  must  be  reasonable  and  not  oppressive 
or  unjust.    Job  v.  Alton,  (1901)   189  111.  256. 

Assessment  exceeding  increase  in  value 
valid.  —  A  statute  which  assesses  the  entire 
cost  of  paving  a  street  against  the  abutting 
property  owners  in  proportion  to  frontage  is 
not  repugnant  to  the  Fourteenth  Amendment 
of  the  Federal  Constitution,  as  takinj?  prop- 
erty without  due  process  of  law.  although 
the  assessment  may  exceed  the  actual  in- 
crease in  the  value  of  the  abutting  property 


by  reason  of  the  paving.    Webster  v.  Fargo, 
(1900)   9  N.  Dak.  208. 

Laws  anthorizing  taxation  for  drainage 
purposes  do  not  deprive  taxpayers  of  their 
property  without  due  process  of  law  because 
the  burden  of  taxation  may  not  always  fall 
upon  the  individuals  benefited  in  proportion 
to  the  benefit  received.  Burguieres  v,  San- 
ders, (1903)   111  La.  109. 

Adjudication  of  irrigation  benefits.  — 
Where  an  original  irrigation  law  provides 
for  an  assessment,  by  acreage,  and  fails  to 
provide  a  method  by  which  the  benefits  re- 
ceived may  be  adjudicated,  but  the  amenda- 
tory Act  fully  provides  such  a  method,  the 
statute  is  not  in  violation  of  the  Federal  Con- 
stitution as  taking  property  without  due 
process  of  law.  Pioneer  Irrigation  Dist.  v, 
Bradley,  (1902)  8  Idaho  310. 

An  Indiana  statute  providing  that  the  en- 
tire cost  of  a  street  improvement,  except  for 
street  and  alley  crossings,  shall  be  assessed 
against  the  abutting  property  by  the  frontage 
measurement,  without  any  regard  to  the  spe- 
cial benefits  received  by  it,  and  providing 
for  no  notice  and  hearing  to  ascertain  and 
determine  the  actual  benefits  specially  re- 
ceived by  the  landowner  by  reason  of  such 
improvement,  but  only  for  a  notice  and  hear- 
ing to  revise  and  correct  the  report  and  esti- 
mate of  the  engineer,  so  as  to  make  it  con- 
formable to  the  basis  of  assessment  prescribed 
in  the  statute,  is  invalid.  Charles  r.  Marion, 
(1900)  100  Fed.  Rep.  539,  (1899)  98  Red. 
Rep.  166. 

A  Missouri  statute  authorizing  the  appor- 
tionment of  the  costs  of  repaving  a  street  in 
cities  of  the  third  class  on  blocks  and  lots 
abutting  thereon  according  to  the  front  foot, 
without  regard  to  the  question  of  fact  whether 
or  not  the  given  parcel  of  land  is  benefited 
thereby  to  the  extent  of  the  assessment,  and 
without  affording  the  property  owner  an  op- 
portunity to  question  the  existence  of  such 
benefit,  is  in  contravention  of  this  amendment 
to  the  Federal  Constitution,  and  is  there- 
fore void.  Fay  v.  Springfield,  (1899)  94  Fed. 
Rep.  409,  wherein  the  court  said :  **  Stat- 
utes in  this  and  other  states,  which  provide 
that  the  cost  of  such  improvement  shall  be 
assessed  where  the  lots  touch,  according  to 
their  value,  furnish  more  nearly  a  rule  of 
equality,  for  they  are  based  upon  the  under- 
lying principle  of  the  revenue  laws  of  the 
state,  which  require  every  citizen  to  con- 
tribute towards  the  burdens  of  government 
according  to  the  assessed  value  of  bis  prop- 
erty or  benefit  his  property  receives.  At  all 
events,  it  is  less  instinct  with  inequality  and 
injustice  than  the  front-foot  rule,  which  ut- 
terly ignores  the  relative  benefits  received 
by  the  several  lots  called  upon  to  contribute." 

Ohio  statutes  which  authorize  a  municipal 
corporation  to  appropriate  property  for  the 
purpose  of  a  public  highway,  and  to  do  this 
in  a  way  which  will  not  only  exempt  it  from 
the  duty  and  obligation  of  compensating  the 
owners  for  the  property  taken,  but  impose 
upon  them,  under  the  form  of  an  assessment 
by  the  foot  front,  the  burden  of  compensating 
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themselves  or  of  returning  to  the  city  all  "  due  process  of  law  "  required  by  the  Federal 
they  may  be  entitled  to  receive  as  compensa-  Constitution.  Scott  v.  Toledo,  (1888)  36 
tion  for  their  property,  are  wanting  in  that       Fed.  Rep.  396. 

(5)  On  Property  Depreciated  by  the  Improvement.  —  Where  a  complainant 
can  show  that  the  city,  for  public  convenience,  has  cut  down  one  street  so  as  to 
deprive  him  of  the  beneficial  use  of  a  forty-foot  alleyway  designed  to  afford 
access  to  his  property,  and  that  the  deprivation  of  the  use  of  the  alley  depreciates 
the  value  of  his  property  so  that  it  is  of  less  value  with  the  street  improved 
than  it  would  have  been  without  the  improvement,  any  assessment  of  the  cost 
of  grading  the  street  against  such  property  would  be  a  deprivation  of  property 
without  due  process  of  law. 

White  V,  Tacoma,  (1901)   109  Fed.  Rep.  34. 

(6)  Taxing  District  in  Legislative  Discretion,  —  The  legislature,  in  the 
exercise  of  its  power  of  taxation,  has  the  right  to  direct  the  whole  or  a  part  of 
the  expense  of  a  public  improvement,  such  as  the  laying  out,  grading,  or  repair- 
ing of  a  street,  to  be  assessed  upon  the  owners  of  lands  benefited  thereby ;  and 
the  determination  of  the  territorial  district  which  should  be  taxed  for  a  local 
improvement  is  within  the  province  of  legislative  discretion. 


Spencer  t7.  Merchant.  (1888)  125  U.  S.  355. 
wherein  the  court  said:  **  When  the  determi- 
nation of  the  lands  to  be  benefited  is  in- 
trusted to  commissioners,  the  owners  may  be 
entitled  to  notice  and  hearing  iipon  the  ques- 
tion whether  their  lands  are  benefited  and 
how  much.  But  the  legislature  has  the  power 
to  determine,  by  the  statute  imposing  the 
tax,  what  lands,  which  might  be  benefited  by 
the  improvement,  are  in  fact  benefited;  and 
if  it  does  so,  its  determination  is  conclusive 
upon  the  owners  and  the  courts,  and  the 
owners  have  no  right  to  be  heard  upon  the 
question  whether  their  lands  are  benefited  or 
not,  but  only  upon  the  validity  of  the  assess- 
ment, and  its  apportionment  among  the  dif- 
ferent parcels  of  the  class  which  the  legisla- 
ture has  conclusively  determined  to  be  bene- 
fited. Tn  determining  what  lands  are  bene- 
fited by  the  improvement,  the  legislature  may 
avail  itself  of  such  information  as  it  deems 
sufficient,  either  through  investigations  by 
its  committees,  or  by  adopting  as  its  own 
the  estimates  or  conclusions  of  others,  whether 
those  estimates  or  conclusions  previously  had 
or  had  not  any  legal  sanction." 


It  is  within  the  power  of  the  legislature 
of  the  state  to  create  special  taxing  districts, 
and  to  charge  the  cost  ol  a  local  improve- 
ment, in  whole  or  in  part,  upon  the  property 
in  said  districts,  either  according  to  valua- 
tion, or  superficial  area,  or  frontage.  Web- 
ster V.  Fargo,  (1901)  181  U.  S.  395.  See 
also  Cass  Farm  Co.  v.  Detroit,  (1901)  181 
U.  S.  396;  Detroit  r.  Parker,  (1901)  181  U. 
S.  399. 

A  charter  of  a  city  making  each  street  or 
portion  of  a  street  improved  a  taxing  dis- 
trict, by  requiring  the  total  cost  of  improve- 
ments on  each  street  or  portion  of  street 
improved  to  be  ascertained,  and  one-third 
thereof  to  be  assessed  on  the  property  of  abut- 
ting owners  in  proportion  to  their  frontage, 
and  providing  for  notice  of  the  assessment  to 
the  owners  and  an  opportunity  to  be  heard 
and  resist  the  assessment,  does  not  deprive 
the  owner  of  his  property  without  due  process 
of  law.  Hilliard  v.  Asheville,  (1896)  118  N. 
Car.  845. 


(7)  AssessmefUs  According  to  Laws  Enacted  After  Improvements  Made.  — 
A  change  in  the  law  authorizing  the  method  of  making  assessments  on  property 
for  public  improvements,  enacted  after  improvements  have  been  made,  does 
not  deprive  an  owner  of  property  without  due  process  of  law,  though  the  change 
iiesult  in  a  higher  assessment:  than  could  have  been  made  under  the  old  law. 

Seattle  v,  Kelleher,  (1904)  195  U.  S.  356. 

(8)  New  Assessment  in  Lien  of  Prior  Illegal  Assessment,  —  Where  a  special 

assessment  to  pay  for  a  particular  work  has  been  held  to  be  illegal,  no  violation 

521  Volume  IX. 


Di9  Process  of  Law.  CONSTITUTION,  Ameiidment  XIV.,  tto.  1. 

of  the  Constitution  of  the  United  States  arises  from  a  subsequent  authority 
given  to  make  a  new  special  assessment  to  pay  for  completed  work. 

Lombard  v.  West  Chicago  Park  Com'rs,  (1901)   181  U.  S.  42. 

(9)  Members  of  Assessing  Board  Owners  of  Property,  —  In  making  assess- 
ments upon  real  estate  for  street  improvements,  Uie  facts  that  all  the  members 
of  the  board  of  trustees  were  residents  of  the  town  and  taxpayers  therein,  and 
that  two  members  of  the  board  were  owners  of  lots  abutting  upon  the  improve- 
ment, and  assessed  therefor  at  the  same  rate  as  the  others,  do  not  result  in 
the  taking  of  property  without  due  process  of  law. 

Hibbeii  v.  Smith,  (1903)  191  U.  S.  310. 

(10)  Discrimination  Against  Nonresident  Owners.  —  A  state  statute,  mak- 
ing tax  bills  levied  to  pay  the  contract  price  for  local  improvements  a  lien  upon 
real  estate,  and  providing  that  if  a  majority  of  the  resident  owners  of  the 
property  liable  to  taxation  therefor  shall  file  with  the  city  clerk  a  protest  against 
such  improvements,  the  improvements  shall  not  be  made,  which  privilege  of 
protest  is  not  given  to  nonresident  owners,  is  not  such  a  discrimination  against 
the  latter  as  to  constitute  a  deprivation  of  property  without  due  process  of  law. 

Field  17.  Barber  Asphalt  Paving  Co.,  (1904)  194  U.  S.  620. 

(11)  Validity  of  Bonds  Issued  to  Pay  Cost.  —  Township  bonds,  issued  to 
pay  the  cost  of  local  improvements,  are  not  invalid  though  the  statute  under 
which  they  were  issued  provided  for  an  assessment  tax  to  raise  the  money  to 
pay  the  bonds  in  such  a  manner  as  to  deprive  property  owners  of  property 
without  due  process  of  law.  The  power  to  issue  bonds,  and  the  mode  in  which 
the  township  should  raise  the  necessary  sums  to  j>ay  the  bonds  when  due,  as  well 
as  the  interest  accruing  thereon  from  time  to  time,  are  distinct  and  separable 
matters.  If  the  Act  under  which  the  bonds  were  issued  had  not  contained  anv 
provision  whatever  for  an  assessment  to  raise  money  to  meet  them,  the  township 
could  not  repudiate  its  obligation  to  pay  the  bonds. 

Loeb  V,  CJolumbia  Tp.,  (1900)  179  U.  S.  489. 

(12)  Imposing  Personal  Liability.  —  A  statute  authorizing  an  assessment 
to  be  levied  upon  property  for  a  local  improvement,  and  imposing  upon  the  lot 
owner,  who  is  a  nonresident  of  the  state,  a  personal  liability  to  pay  such  assess- 
ment, is  a  statute  which  the  state  has  no  power  to  enact,  and  which  cannot,  there- 
fore, furnish  any  foundation  for  a  personal  claim  against  such  nonresident 

Dewey  v.  Des  Moines,  (1899)  173  U.  S.  202. 

(13)  Estoppel  of  Petitioners  to  Set  Up  Illegality.  —  An  illegal  assessment 
for  a  local  improvement  upon  land  cannot  be  set  up  as  a  taking  of  property 
without  due  process  of  law  when  the  work  was  done  and  the  assessment  made  at 
the  instance  and  request  of  the  plaintiffs  and  other  owners,  and  pursuant  to 
an  Act  (in  form,  at  least)  of  the  legislature  of  the  state,  and  in  strict  com- 
pliance with  its  provisions  and  with  the  petition  of  the  landowners;  there  is 
an  implied  contract  arising  from  such  facts  thnt  the  party  at  whose  request 

and  for  whose  benefit  the  work  has  been  done  will  pay  for  it  in  the  manner  pro- 
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vided  for  by  the  Act  under  which  the  work  was  done.  "  On  principles  of 
general  law,  we  are  satisfied  that  the  plaintiffs  are  not  in  a  position  to  assert 
the  unconstitutionality  of  the  x\ct  under  which  they  petitioned  that  proceedings 
should  be  taken,  and  that  the  ajseessment  should  be  made  in  accordance  with 
those  provisions." 

Shepard  v.  Barron,  (1904)  194  U.  S.  565. 

w.  Notice  and  Opportunity  to  Be  Hbabd —  {X)  In  Oeneral.  —  An  op- 
portunity to  be  heard  in  proceedings  for  taxation,  upon  such  notice  as  is  usual 
in  such  proceedings,  is  essential  to  due  process  of  law. 

interpose  a  defense,  provided  the  collecting 
officer  elects  to  bring  a  suit  to  enforce  the 
collection  when  the  more  summary  remedies 
have  proven  unaviling."  See  also  lirinkerhoff 
V.  Brumtield,  (1899)  94  l^ed.  Rep.  422. 

Notice  of  action  of  equalisation  board.  ^ 
An  assessment  by  a  state  board  of  equaliza- 
tion under  a  section  of  the  California  consti- 
tution, providing  that  "the  franchise,  road- 
way, road-bed,  rails,  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county 
in  this  state  shall  be  assessed  by  the  state 
board  of  equalization  at  their  actual  value, 
and  the  same  shall  be  apportioned  to  the 
counties,  cities  and  counties,  cities,  towns, 
townships,  and  districts  in  which  such  rail- 
roads are  located,  in  proportion  to  the  number 
of  miles  of  roadway  laid  in  such  counties, 
cities  and  counties,  cities,  towns,  townships, 
and  districts,"  is  without  due  process  of  law, 
there  being  no  provision  of  law  giving  to  the 
company  notice  of  the  action  of  the  state 
board,  and  an  opportunity  to  be  heard  re- 
specting it.  The  presentation  to  the  state 
board  by  a  corporation  of  a  statem«it  of  its 
property  and  of  its  value,  which  it  is  re- 
quired to  furnish,  is  not  the  equivalent  ta  a 
notice  of  the  assessment  made  and  of  an  op- 
portunity to  be  heard  thereon.  It  is  a  pre- 
liminary proceeding,  and  until  the  assessment 
the  corporation  cannot  know  whether  it  will 
have  good  cause  of  complaint.  The  presenta- 
tion of  the  statement  can  no  more  supersede 
the  necessity  of  allowing  a  subsequent  hear- 
ing of  the  owners,  than  the  filing  of  a  com- 
plaint in  court  can  dispense  with  the  right  of 
the  suitor  and  his  contestant  to  be  there 
heard.  Railroad  Tax  Cases,  (1882)  13  Fed. 
Rep.  750.  See  also  Sonoma  County  Tax  Case, 
(1882)   13  Fed.  Rep.  789. 

The  establishment  of  a  drainage  district, 
involving  the  levying  and  assessment  of  a 
special  tax,  without  giving  the  interested 
party  notice  and  an  opportunity  to  be  heard 
in  court,  is  no  deprivation  of  property  with- 
out due  process  of  law.  St.  Louis  South- 
western R.  Co.  V.  Grayson,  (1904)  72  Ark. 
119. 


Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894) 
154  U.  S.  421.  See  also  Albany  City  Nat. 
Bank  t\  Maher,  (1882)  9  Fed.  Rep.  884; 
Heth  r.  Radford,  (1898)  96  Va.  272.  See 
generally  supra.  Notice  and  Opportunity  to 
Be  Heard,  p.  440. 

An  assessment  made  by  a  municipal  coun- 
cil without  notice  to,  or  an  opportunity  for 
hearing  by,  the  owners  of  the  property,  with 
the  right  to  enforce  its  collection  by  distrain- 
ing and  selling  their  property  without  resort- 
ing to  any  suit  which  would  give  them  op- 
portunity to  interpose  any  defense  either  to 
the  validity  or  the  amount  of  the  assessment, 
is  wanting  in  due  process  of  law,  even  if 
authorized  by  statute.  Scott  v.  Toledo, 
(1888)    36  Fed.  Rep.  392. 

Proceedings  before  a  county  auditor,  by 
which  an  assessment  is  entered  on  the  general 
tax  duplicate  against  the  taxpayer,  whether 
on  failure  of  the  taxpayer  to  make  a  return 
or  on  making  a  false  return,  with  a  penalty 
added  thereto,  without  notice  or  opportunity 
to  be  heard,  and  which  assessment  is  a  cloud 
upon  the  title  of  his  realty^  and  a  lien  upon 
his  property,  enforceable  by  distraint  and 
sale  of  goods  and  chattels  without  suit  in 
court,  are  not  "  due  process  of  law."  But  if 
merely  preliminary,  and  the  collection  of  the 
tax  cannot  be  enforced  except  by  suit  in 
court,  and  of  such  suit  the  taxpayer  has 
notice,  and  all  rights  to  contest  the  legality 
of  the  tax  assessed  are  open  to  him  as  a  de- 
fense in  such  suit,  such  proceedings  do  not 
deprive  the  taxpayer  of  his  property  without 
due  process  of  law,  for  the  opportunity  to 
contest  the  tax,  and  defend  against  its  legality 
in  the  suit  brought  to  enforce  payment,  with 
no  other  remedies  to  be  applied,  would  give 
him  his  "day  in  court."  Meyers  v.  Shields, 
(i894)  61  Fed.  Rep.' 721,  wherein  the  court 
said:  "It  is  not  *  due  process  of  law*  to 
enter  on  the  tax  duplicate,  without  notice  or 
trial,  what  amounts  in  legal  effect  to  a  judg- 
ment against  the  taxpayer,  enforceable  by 
distraint  and  sale  of  his  goods  and  chattels, 
and  afterwards  make  it '  due  process,'  because 
it  may  become  possible  for  the  taxpayer  to 


The  Taxation  of  Property  of  Shareholder!  is  not  without  due  process  of  law  when 
the  statute  defines  the  time  when  the  bank  shall  make  its  report  to  the  auditor- 
general,  and  specifically  directs  him  to  hear  any  stockholder  who  may  desire 
to  be  heard. 
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Merchants',    etc.,    Bank    r.    Pennsylvania, 
(1897)   167  U.  S.  466. 

A  state  statute  does  not  deprive  a  non- 
resident stockholder  of  property  without  due 
process  of  law,  because  of  the  omission  to  re- 
quire directly  the  giving  of  notice  of  assess- 
ments for  taxation  on  his  stock,  and  oppor- 
tunity for  contest  by  him  as  to  the  correct- 
ness of  the  valuation  fixed  by  the  taxing  offi- 
cers, but  constitutes  the  corporation  the  agent 
of  the  stockholders,  to  receive  notice  and  to 
represent  them  in  proceedings  for  the  cor- 
rection of  an  assessment.    Corry  v.  Baltimore, 


(1905)  196  U.  S.  478>in  which  case  the  court 
said :  ''  The  possibility  that  the  state  taxing 
officials  may  abuse  their  power  and  fix  an 
arbitrary  and  unjust  valuation  of  the  shares, 
and  that  the  officers  of  the  corporation  may 
be  recreant  in  the  performance  of  the  duty 
to  contest  such  assessments,  does  not  militate 
against  the  existence  of  the  power  to  require 
the  numerous  stockholders  of  a  corporation 
chartered  by  the  state,  particularly  those 
resident  without  the  state,  to  be  represented 
in  proceedings  before  the  taxing  officials 
through  the  agency  of  *.he  corporation." 


(2)  In  Assessments  for  PvJblic  Improioeinents  —  (a)  In  General.  —  In  making 
an  assessment  upon  real  estate  for  street  improvements,  due  process  of  law  is 
afforded  where  there  is  opportunity  to  be  heard  before  .the  body  which  is  to 
make  the  assessment,  and  the  legislature  of  a  state  may  provide  that  such  hearing 
shall  be  conclusive  so  far  as  the  Federal  Constitution  is  concerned. 

deny  due   process   of  law.     Montgon^iery  v, 
Birdsong,  ( 1899)   126  Ala.  632. 


Hibben  v.  Smith,  (1903)  191  U.  S.  322. 
See  also  Garvin  v,  Daussman,  (1887)  114  Ind. 
429;  Ulman  v,  Baltimore,  (1890)  72  Md.  587; 
Anderson  r.  Cincinnati,  (1890)  10  Ohio  Dec. 
(Reprint)  794,  23  Cine.  L.  Bui.  430. 

Opportunity  to  be  heard  essential.  — 
Special  assessments  made  by  a  municipal 
board  when  the  owner  has  had  no  notice  of, 
nor  opportunity  to  be  heard  in  relation  to 
them,  are  wanting  in  "  due  process  of  law," 
and  may  be  enjoined.  Murdock  v.  Cincinnati, 
(1889)  39  Fed.  Rep.  891. 

In  a  special  assessment  for  public  improve- 
ments, owners  of  property  are  entitled  to 
notice  and  an  opportunity  to  be  heard  in  re- 
spect thereto,  in  order  to  give  it  validity  or 
make  the  proceeding  conform  to  due  process 
of  law.  Scott  V,  Toledo,  (1888)  36  Fed.  Rep. 
392. 

A  section  of  a  city  charter  giving  the  city 
council  power  to  provide  means  for  the  im- 
provement of  the  streets  and  sidewalks,  and 
to  that  end  to  pass  by-laws  and  ordinances 
assessing  the  property  to  be  benefited  by  such 
improvements  "  tor  such  amounts  as  may  be 
fair  and  reasonable,"  not  to  exceed,  as  against 
any  particular  owner,  one-fourth  of  the  cost 
of  the  entire  work  fronting  his  premises,  or 
ten  dollars  per  front  foot  of  his  property,  and 
providing  that  the  city  court  shall  have  power, 
upon  complaint  of  the  owner  as  to  the  assess- 
ment of  his  property,  to  "  correct  the  errors 
and  supply  omissions "  therein,  and  further 
providing  that  property  sliall  not  be  sold  for 
such  improvements  until  the  city  court  in 
equity  shall  have  so  decreed,  after  an  op- 
portunity to  the  owners  to  show  cause  why 
such  a  decree  should  not  be  entered,  does  not 


Under  certain  California  statutes  every 
owner  of  a  lot  or  tract  of  land  liable  to  be 
assessed  for  a  street  improvement,  who,  after 
the  first  publication  of  the  resolution  by  the 
city  council  of  intention  to  do  the  work,  shall 
feel  aggrieved,  or  who  shall  have  objections 
to  any  of  the  subsequent  proceedings  of  the 
council  in  relation  to  the  performance  of  the 
work  mentioned  in  the  notice  of  intention, 
was  authorized  to  file  with  the  clerk  a  peti- 
tion of  remonstrance,  wherein  he  was  re- 
quired to  state  in  what  respect  he  should 
feel  aggrieved,  or  the  proceedings  to  which 
he  objected.  Such  petition  was  authorized 
to  be  filed  at  any  time  after  the  publication 
of  the  notice  of  intention  to  do  the  work, 
and  before  the  issuance  of  the  assessment; 
and  the  council  was  by  the  statute  required 
to  pass  upon  the  remonstrance,  and  its  de- 
cision in  respect  to  the  matter  was  thereby 
made  final  and  conclusive.  The  power  thus 
conferred  by  the  statute  upon  the  council 
included  not  only  the  power  to  correct  any 
and  every  error  committed  as  against  the 
complaining  lot  or  land  owner,  but  the  power 
to  stop  and  abandon  the  proceedings,  if  such 
action  should  be  deemed  necessary  for  the 
proper  protection  of  the  rights  of  the  com- 
plaining party.  It  was  held  that  the  statute 
afforded  a  property  owner  ample  opportunity 
for  the  correction  of  any  error  or  injustice 
done  him  in  the  matter  of  an  assessment,  by 
seasonable  application  to  the  city  council,  to 
which  he  should  liave  resorted,  and,  that  being 
so,  that  a  court  of  equity  should  afford  him 
no  relief.  Brown  v.  Drain,  (1901)  112  Fed. 
Rep.  590. 


(b)  On  QuMtion  of  Benefits.  —  A  municipal  charter,  which  provides  for  the 
apportionment  of  the  cost  of  improvements  by  providing  that  "  each  lot  or 
part  thereof  within  tlie  limits  of  the  proposed  street  improvement  abutting 
upon  the  street,  shall  bo  liable  for  the  full  cost  of  making  the  improvement 
upon  one-half  of  the  street  in  front  and  abutting  upon  it,  and  also  for  the  pro- 
portionate share  of  improving  the  intersections  of  two  streets,"  does  not  result 
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in  a  deprivation  of  property  without  due  process  of  law  when  the  charter  gives 
a  hearing  on  the  question  of  benefits  to  the  property  owner  before  the  formation 
of  the  district  to  be  improved. 

There  is  a  distinction  between  a  tax  or 
assessment  which  calls  for  no  inquiry  nor 
for  anything  in  the  nature  of  judicial  exami- 
nation before  levy  and  collection,  and  a  tax 
or  assessment  imposed  upon  property  accord- 
ing to  its  value,  the  special  benefits  resulting 
thereto  to  be  ascertained  by  assessors  or  other 
officials  upon  inquiry  or  evidence.  In  the 
former  class  of  cases  it  is  suggested  that,  as 
notice  would  be  of  no  service  to  the  indi- 
vidual, and  no  hearing  could  change  the  re- 
sult, as  in  taxes  for  licenses  and  the  exercise 
of  franchises,  such  notice  or  an  opportunity 
to  be  heard  may  be  dispensed  with;  but  that 
in  the  latter  class  of  taxes  and  assessments, 
based  upon  values  or  benefits  which  involve 
inquiry,  notice  or  an  opportunity  for  hearing 
is  essential,  to  render  the  proceeding  valid. 
Scott  r.  Toledo,   (1888)   36  Fed.  Rep.  392. 


King  V,  Portland,  (1902)  184  U.  S.  66, 
wherein  the  court  said  that  where  a  municipal 
charter  gives  a  hearing  on  the  question  of 
benefits  to  the  property  owner  before  the 
formation  of  the  district  to  be  improved,  and 
the  council  takes  into  consideration  whether 
property  would  be  benefited  by  improvements 
in  au  amount  greater  then  the  cost  of  the 
improvement  as  assessed,  every  requirement 
of  due  process  of  law  has  been  satisfied. 

In  respect  to  taxes  and  assessments,  the  rule 
is  that  a  law  authorizing  the  imposition  of  a 
tax  or  assessment  upon  property  according  to 
its  value,  or  to  benefits  received,  does  not  in- 
fringe that  provision  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  which  declares  that  no  state  shall  de- 
prive any  person  of  property  without  due 
process  of  law,  if  the  owner  has  an  oppor- 
tunity to  question  the  validity  or  the  amount 
of  it  either  before  that  amount  is  determined, 
or  in  subsequent  proceedings  for  its  collection. 
Brown  v.  Drain,  (1901)   112  Fed.  Rep.  589. 

A  law  providing  for  street  improvements 
which  gives  the  abutting  owners  the  right  to 
be  heard  before  a  tribunal  in  duty  bound  to 
adjust  all  questioned  assessments  to  the  basis 
of  actual  special  benefits  received  by  the  im- 
provements is  not  invalid  as  denying  due 
process  of  law.  Taylor  t\  Crawfordsville, 
(1900)  155  Ind.  403;  Adams  v.  Shelbyville, 
(1900)    154  Ind.  467. 


A  Pennsylvania  statute  providing  for  the 
assessment  of  the  costs  of  paving  against  the 
abutting  owner  in  proportion  to  frontage,  is 
not  in  violation  of  the  Fourteenth  Amend- 
ment in  that  it  contains  no  provision  for 
judicially  ascertaining  the  special  benefits  con- 
ferred, or  for  notice  to  the  property  owners 
of  the  time  and  place  where  they  can  be 
heard  as  to  the  amount  of  special  benefits  be- 
fore the  assessment  is  made.  Harrisburg  v. 
McPherran,  (1900)  14  Pa.  Super.  Ct.  473,  af- 
iirmed  (1901)  200  Pa.  St.  343;  Harrisburg  r. 
Funk,  (1900)  14  Pa.  Super.  Ct  495,  affirmed 
(1901)  200  Pa.  St.  348. 


Creation  of  Taxing  Distriot  by  Statnte.  —  If  the  state  oonstitution  does  not  prohibit, 
the  legislature  may  create  a  new  taxing  district,  determine  what  territory  shall 
belong  to  such  district,  and  what  property  shall  be  considered  as  benefited  by 
a  proposed  improvement.  And  in  so  doing  it  is  not  compelled  to  give  notice 
to  the  parties  resident  within  the  territory,  or  permit  a  hearing  before  itself, 
one  of  its  committees,  or  any  other  tribunal,  as  to  the  question  whether  the 
property  so  included  within  the  taxing  district  is  in  fact  benefited. 

Williams  v,  Eggleston,  (1898)  170  U.  S.  311. 

(3)  Judicial  Proceeding  Not  Essential.  —  In  the  matter  of  taxation  "  due 
process  of  law  "  does  not  mean  by  a  judicial  proceeding.  The  nation  from 
whom  we  inherit  the  phrase  "  due  process  of  law  "  has  never  relied  upon  the 
courts  of  justice  for  the  collection  of  her  taxes,  though  she  passed  through  a 
successful  revolution  in  resistance  to  unlawful  taxation. 

McMillen  v.  Anderson,  (1877)  95  U.  S.  41. 

In  AiMMmenU  for  Local  Improvemenu. —  A  state  statute  which  directs  municipali- 
ties to  assess  the  whole  expense  of  paving  any  highway  therein  upon  the  lands 
abutting  upon  the  highway  so  improved,  in  proportion  to  the  feet  frontage  of 
such  lands,  without  providing  for  a  judicial  inquiry  into  the  value  of  such  lands 

and  the  benefits  actually  to  accrue  to  them  by  the  proposed  improvement,  is  not 
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unconfititutional  in  the  absence  of  considerations  of  peculiar  and  extraordinary 
hardships  amounting  to  actual  confiscation  of  private  property  to  public  use. 

Tonawanda  v,  Lyon,  (1901)   181  U.  S.  391. 

(4)  Opportunity  to  Be  Heard  at  Some  Stage  of  Proceedings.  —  If  a  tax- 
payer be  given  an  opportunity  to  test  the  validity  of  the  tax  at  any  time  before 
it  is  made  final,  whether  the  proceedings  for  review  take  place  before  a  board 
having  a  qvasz-judicial  character,  or  before  a  tribunal  provided  by  the  state  for 
the  purpose  of  determining  such  questions,  due  process  of  law  is  not  denied. 


Hodge  17.  Muscatine  County,  (1905)  196  U. 
S.  281. 

In  matters  of  taxation,  it  is  sufficient  that 
the  party  assessed  should  have  an  opportunity 
to  be  heard,  either  before  a  judicial  tribunal, 
or  before  a  board  of  assessment,  at  some  stage 
of  the  proceedings.  Pittsburgh,  etc.,  R.  Co. 
V,  Board  of  Public  Vvorks,  (1898)  172  U. 
S.  45. 

A  law  authorizing  the  imposition  of  a  tax 
or  assessment  upon  property  according  to  its 
value,  does  not  infringe  this  provision  if  the 
owner  has  an  opportunity  to  question  the 
validity  or  the  amount  of  it,  either  before  that 
amount  is  determined  or  in  subsequent  pro- 
ceedings for  its  collection.  Winona,  etc.,  Land 
Go.  V,  Minnesota,  (1895)   159  U.  S.  537. 

General  laws  for  the  drainage  of  large 
tracts  of  swamp  and  low  lands,  upon  pro- 
ceedings 'instituted  by  some  of  the  proprietors 
of  the  land  to  compel  all  to  contribute  to  the 
expense  of  their  drainage,  do  not  deprive  the 
owners  of  their  property  without  due  process 
of  law,  when  all  persons  interested  have  op- 
portunity by  public  notice  to  object  to  the 
appointment  of  commissioners  to  execute  that 
plan,  and  no  commissioners  can  be  appointed 
against  the  rempnstrance  of  the  owners  of 


the  greater  part  of  the  land,  and  all  such 
persons  have  also  opportunity  by  public  notice 
to  be  heard  before  the  court  on  the  commis- 
sioners' report  of  the  expense  of  the  work, 
and  of  the  lands  which  in  their  judgment 
ought  to  contribute,  and  on  any  error  in  law 
or  in  the  principles  of  assessment.  Wurts  v. 
Hoagland,  (1885)  114  U.  S.  614.  See  also 
Hagar  v.  Reclamation  Dist.  No.  108,  (1884) 
111  U.  S.  702. 

Opportunity  to  contest  assessments  for 
drainage  ditches.  —  A  statute  of  Washington 
providing  for  the  payment  of  expenses  there- 
tofore incurred  in  the  construction  of  ditches, 
is  not  subject  to  the  objection  that  it  de- 
prives the  landowner  of  property  without,  due 
process  of  law,  in  violation  of  the  Fourteenth 
Amendment,  because  no  provision  is  made  in 
the  Act  in  positive  terms  for  contesting  the 
assessments  imposed  by  the  county  commis- 
sioners, since  the  Act  itself  provides  that  in  a 
suit  to  enforce  the  lien  the  property  owner 
might  set  up  any  matter  respecting  the 
amount  or  legality  of  the  assessment,  and  in 
addition  an  ample  remedy  fcr  reviewing  the 
proceedings  of  the  board  of  commissioners  is 
provided  by  writ  of  certiorari,  under  the  gen- 
eral laws  of  the  state.  State  v.  Henry,  ( 1M2) 
28  Wash.  38. 


Bight  to  Iignnotion  to  Stay  Collection  Seoognised  by  Statute.  —  Due  prooess  of  law  is 
not  denied  when  the  statute  relating  to  taxation  recognizes  the  right  to  an 
injunction  and  regulates  the  proceedings  when  issued  to  stay  the  collection 
of  taxes,  and  requires  the  judge  granting  the  injunction  to  take  security  of 
the  applicant 


McMillan  v.  Anderson,  95  U.  S.  42,  wherein 
the  court  said :  "  It  can  hardly  be  necessary 
to  answer  an  argument  which  excludes  from 
the  definition  of  due  process  of  law  all  that 
numerous  cIeiss  of  remedies  in  which,  by  the 
rules  of  the  court  or  by  legislative  provisions, 
a  party  invoking  the  powers  of  a  court  of  jus- 
tice is  required  to  give  that  security  which  is 
necessary  to  prevent  its  process  from  being 
used  to  work  gross  injustice  to  another." 

Even  if  notice  is  not  required  to  be  given 
to  a  taxpayer  before  an  assessment  is  made, 
there  is  nevertheless  due  process  of  law  when 
a     statute    provides    that    "  courts    of    com- 


mon pleas  and  superior  courts  shall  have 
jurisdiction  to  enjoin  the  illegal  levy  of  taxes 
and  assessments,  or  the  collection  of  either, 
and  of  actions  to  recover  back  such  taxes  or 
assessments  as  have  been  collected,  without 
rp»nrd  to  the  amount  thereof,  but  no  recovery 
fill  a  11  be  had  unless  the  action  be  brought 
within  one  year  after  the  taxes  or  assessments 
are  collected."  Ample  means  are  thus  pro- 
vided for  a  judicial  determination  of  every 
question  touching  the  validity  or  legality  of 
the  listing  or  valuation  of  property,  and*  the 
levying  of  taxes  thereon,  before  the  taxes  are 
collected.  Oskamp  r.  Lewis,  (1900)  103  Fed. 
Rep.  90«. 


(5)  Mode  of  Confirm-in/^  or  Contesting  Tax.  —  The  power  to  tax  belongs 

exclusively  to  the  legislative  branch  of  the  government,  and  when  the  law  pro^ 
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vides  for  a  mode  of  eonfirming  or  contesting  the  charge  imposed,  with  such 
notice  to  the  person  as  is  appropriate  to  the  nature  of  the  case,  the  assessment 
cannot  be  said  to  deprive  the  owner  of  his  property  without  due  process  of  law. 

Palmer  v.  McMahon,  (1S90)   133  U.  S.  669. 

(Q)  By  Board  of  Revision,  —  The  imposition  of  taxes  is  in  its  nature  ad- 
ministrative and  not  judicial,  but  assessors  exercise  giom-judicial  powers  in 
arriving  at  the  value,  and  opportunity  to  be  heard  should  be  and  is  given  under 
all  just  systems  of  taxation  according  to  value.  It  is  enough,  however,  if  the 
law  provides  for  a  board  of  revision  authorized  to  hear  complaints  respecting 
the  justice  of  the  assessment,  and  prescribes  the  time  during  which  and  the 
place  where  such  complaints  may  be  made. 


Palmer  r.  McMahon,  (1890)   133  U.  S.  669. 

Proceedings  for  reassessment.  —  A  state 
statute  providing  that  upon  complaint  that  a 
considerable  amount  of  property  had  been 
grossly  undervalued  by  the  assessor  or  other 
county  officials,  the  governor  may  appoint  a 
competent  person  to  examine  and  report,  and 
if  he  find  undervalued  property  to  prepare  a 
list  in  duplicate  showing  the  character,  loca- 
tion, ownership,  and  valuation,  one  of  which 
lists  shall  be  filed  with  the  county  auditor, 
for  the  entry  of  the  list  on  the  assessment 


books  by  the  auditor,  for  the  assessment  of 
property  at  its  corresponding  value,  and  for 
proceedings  by  the  county  auditor  as  under 
the  general  law,  is  not  a  deprivation  of  prop- 
erty without  due  process  of  law.  When  op- 
portunity to  be  heard  during  the  proceedings 
for  the  reassessment  or  any  defense  of  an 
action  for  the  collection  of  taxes  is  given, 
it  is  not  necessary  that  there  shall  be  a  near- 
ing  before  the  governor  can  act  upon  the 
complaint.  Weverhaueser  r.  Minnesota, 
(1900)   176  U.  S.'554. 


(7)  Sufficiency  of  Notice  —  (a)  in  General.  —  The  process  of  taxation  does 
not  require  the  same  kind  of  notice  as  is  required  in  a  suit  at  law,  or  even  in 
proceedings  for  taking  private  property  under  the  power  of  eminent  domain. 
It  involves  no  violation  of  due  process  of  law,  when  it  is  executed  according  to 
customary  forms  and  established  usages,  or  in  subordination  to  the  principles 
which  underlie  them. 


Bell's  Gap  R.  Co.  r.  Pennsylvania,  (1890) 
134  U.  S.  239. 

**  Exactly  what  due  process  of  law  requires 
in  the  assessment  and  collection  of  general 
taxes  has  never  yet  been  decided  by  this  court, 
although  we  have  had  frequent  occasion  to 
bold  that,  in  proceedings  for  the  condemna- 
tion of  land  under  the  laws  of  eminent  do- 
main, or  for  the  imposition  of  special  taxes 
for  local  improvements,  notice  to  the  owner 
at  some  stage  of  the  proceedings,  as  well  as 
an  opportunity  to  defend,  is  essential.  •  •  • 
But  laws  for  the  assessment  and  collection  of 
general  taxes  stand  upon  a  somewhat  dif- 
ferent footing  and  are  construed  with  the 
utmost  liberality,  sometimes  even  to  the  ex- 
tent of  holding  that  no  notice  whatever  is 
necessary."  Turpin  v.  Lemon,  (1902)  187  U. 
S.  57. 


"  Where  the  state  seeks  directly  or  by 
authorization  to  others  to  sell  land  for  taxes 
upon  proceedings  to  enforce  a  lien  for  the 
payment  thereof,  it  may  proceed  directly 
against  the  land  within  the  jurisdiction  of 
the  court,  and  a  notice  which  permits  all  in- 
terested, who  are  *  so  minded,'  to  ascertain 
that  it  is  to  be  subjected  to  sale  to  answer 
for    taxes,    and    to    appear    and    be    heard, 


whether  to  be  found  within  the  jurisdiction 
or  not,  is  due  process  of  law  within  the  Four- 
teenth Amendment  to  the  Constitution." 
Leigh  V,  Green,  (1904)   193  U.  S.  92. 

The  assesament  for  taxation  of  railroad 
properties  by  railroad  commissioners  is  not 
a  denial  of  due  process  of  law.  Owensboro, 
etc.,  R.  Co.  r.  Daviess  County,  (Ky.  1887)  3 
S.  W.  Rep.  164 ;  Clark  Counfy  Ct.  v,  E.,  etc., 
R.  Co.,  (1886)  7  Ky.  L.  Rep.  761. 

A  private  sale  of  lands  for  taxes  without 
notice  to  the  owner  other  than  the  original 
notice  of  the  public  sale  and  the  forfeiture 
following  the  offer  at  public  sale,  does  not 
deny  the  owner  due  process  of  law.  Newton 
V,  Roper,  (1898)   150  Ind.  630. 

Ten  days'  notice  to  pay  license.  —  A  stat- 
ute does  not  deny  "  due  process  of  law  "  which 
enacts  that  when  any  person  shall  fail  or 
refuse  to  pay  his  license  tax,  the  collector 
shall  give  ten  days'  written  or  printed  notice 
to  the  delinquent  requiring  its  payment;  and 
the  manner  of  giving  this  notice  is  fully  pre- 
scribed. If  at  the  expiration  of  this  time  the 
license  **  be  not  fully  paid,  the  tax  collector 
may,  without  judicial  formality,  proceed  to 
seize  and  sell,  after  ten  days'  advertisement, 
the  property  "  of  the  delinquent,  or  so  much 
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as  may  be  necessary  to  pay  the  tax  and  costs. 
McMillen  v.  Anderson,  (1877)  95  U.  S.  41. 

Proceedings  in  organization  of  irrigatioa 
district.  —  The  fact  that  a  section  of  a  stat- 
ute, authorizing  the  organization  of  irrigating 
districts  and  the  sale  of  bonds  therefor,  makes 
provision  for  testing  the  legality  of  proceed- 
ings had  thereunder  by  permitting  the  insti- 
tution of  a  special  proceeding  by  the  board  of 
directors  of  the  irrigation  district,  without 
the  requirement  of  personal  service  upon  the 
property  owners  affected,  would  have  no  bear- 


ing upon  the  question  whether  the  proceedings 
had  for  the  organization  of  the  district,  or 
the  issuance  'of  bonds,  were  without  due 
process  of  law,  as  secured  by  the  Federal  Con- 
stitution, but  that  objection  would  apply  only 
to  the  judgment  rendered  in  the  special  pro- 
ceedings, and  would  not  thereby  affect  the 
constitutionality  of  the  whole  Act.  Kinkade 
V.  Witherop,  (1902)  29  Wash.  lO. 

The  Fourteenth  Amendment  is  inapplica- 
ble to  ta^  proceeding  cases.  German  Sav., 
etc.,  Soc.  V.  Ramish,   (1902)    138  Gal.  120. 


(b)  In  Asaesiments  for  Public  Improvements.  —  Due  process  of  law  does  not  require 

notice  in  the  assessment  of  poll  taxes,  license  taxes,  and  general  specific  taxes 

on  things  or  persons  or  occupations.    So,  also,  if  taxes  are  imposed  in  the  shape 

of  licenses  for  privileges  such  as  those  on  foreign  corporations  for  dping  business 

in  a  state,  or  on  domestic  corporations  for  franchises,  there  is  no  necessity  for 

notice  or  hearing.      But  where  a  tax  is  levied  on  property,  not  specifically,  but 

according  to  its  value,  to  be  ascertained  by  assessors  appointed  for  that  purpose 

upon  such  evidence  as  they  may  obtain,  a  different  principle  comes  in;  the  law 

in  prescribing  the  time  when  complaints  respecting  the  justice  of  the  assessment 

will  be  heard  gives  all  the  notice  required,  and  the  proceeding  by  which  the 

valuation  is  determined,  though  it  may  follow,  if  the  tax  be  not  paid,  by  the 

sale  of  the  delinquent  property,  is  due  process  of  law. 

tions  imposed  by  constitutional  provisions, 
and  the  power  to  prescribe  the  mode  of  its 
exercise  is,  except  as  restricted,  subject  to 
the  legislative  discretion  of  the  council/*  A/"- 
firming  (1888)   16  Oregon  450. 


Hagar  v.  Reclamation  Dist.  No.  108,  (1884) 
111  U.  S.  709,  affirming  Reclamation  Dist. 
No.  108  V.  Hagar,  (1880)  4  Fed.  Rep.  366. 

Notwithstanding  the  doubt  arising  from 
the  lack  of  express  provision  for  notice  in  an 
ordinance  providing  for  the  construction  of  a 
sewer,  the  court  said  that  it  could  not  be 
held,  in  view  of  the  notice  which  was  given, 
of  the  construction  placed  upon  this  ordi- 
nance by  the  council  thereafter,  and  of  the 
approval  by  the  Supreme  Court  of  the  pro- 
ceedings as  in  conformity  to  the  laws  of  the 
state,  that  the  provisions  of  the  Federal  Con- 
stitution, requiring  due  process  of  law,  had 
been  violated.  Paulsen  r.  Portland,  (1893) 
149  U.  S.  42,  wherein  the  court  said:  "  While 
not  questioning  that  notice  to  the  taxpayer 
in  some  form  must  be  given  before  an  assess- 
ment for  the  construction  of  a  sewer  can  be 
sustained,  as  in  any  other  demand  upon  the 
individual  for  a  portion  of  his  property,  we 
do  not  think  it  essential  to  the  validity  of  a 
section  in  the  charter  of  a  city  granting  power 
to  construct  sewers  that  there  should  in  terms 
be  expressed  either  the  necessity  for  or  the 
time  or  manner  of  notiop.  Tlie  city  is  a 
miniature  state,  the  council  is  its  legislature, 
the  charter  is  its  constitution;  and  it  is 
enough  if,  in  that,  the  power  is  granted  in 
general  terms,  for  when  granted,  it  must 
necessarily  be  exercised  subject  to  all  limita- 


The  interest  of  neighboring  property 
owners,  who  may  possibly  thereafter  be  as- 
sessed for  the  benefit  to  their  property  ac- 
cruing from  opening  a  street,  is  too  remote 
and  indeterminate  to  require  notice  to  them 
of  tlie  taking  of  lands  for  such  improvement, 
in  which  they  have  no  direct  interest.  Good- 
rich V.  Detroit,  (1902)  184  U.  S.  437. 

When  notice  not  required.  —  In  making  an 
assessment  on  property  for  improvement,  it 
has  not  been  made  without  "  due  process  of 
law  '*  for  failing  to  give  notice  of  tne  assess- 
ment when  the  statute  provides  that  the  city 
council  may  not  act  except  upon  the  petition 
of  the  majority  of  the  property  holders  or 
the  recommendation  of  the  boarid  of  health; 
it  acts  only  by  ordinance,  and  the  contract  can 
onlv  be  let  on  advertisement;  and  the  tax 
is  levied  upon  the  property  in  the  district 
according  to  the  area,  ignoring  all  improve- 
ments upon  it,  and  not  according  to  the  value 
of  the  property.  As  the  apportionment  of  the 
taxation  is  a  mere  mathematical  calculation, 
it  is  one  of  those  things  as  to  which  no  notice 
can  be  made  because  no  notice  can  be  of  value. 
Gillette  v.  Denver,   (1884)  21  Fed.  Rep.  823. 


(o)  Hotice  by  Statute.  —  Proceedings  to  raise  the  public  revenue  by  levying  and 

collecting  taxes  are  not  necessarily  judicial,  and  due  process  of  law,  as  applied 

to  that  subject,  does  not  imply  or  require  the  right  to  such  notice  and  hearing 

as  are  considered  to  be  essential  to  the  validity  of  the  proceedings  and  judgments 
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of  judicial  tribunals.     Notice  by  statute  is  generally  the  only  notice  given,  and 
that  is  sufficient. 


Kentucky  R.  Tax  Cases,  (1885)  115  U.  S. 
331. 

Notice  of  some  kind  in  tax  proceedings  is 
necessary  to  due  process.  It  need  not  be  a 
personal  citation,  but  is  sufficient  if  it  be 
given  by  a  law  designating  the  time  and  place 
where  parties  may  contest  the  justice  of  the 
valuation.  Generally  only  a  statutory  notice 
is  given,  and  the  state  may  designate  the 
kind  of  notice  and  the  manner  in  which  it 
shall  be  given,  which  will  call  the  attention 
of  the  parties  to  the  subject,  and  inform 
them  when  and  where  they  will  be  permitted 
to  expose  any  alleged  wrong  in  the  valuation 
of  which  they  may  complain.  Santa  Clara 
County  V.  Southern  Pac.  R.  Co.,  (1883)  18 
Fed.  Rep.  410,  affirmed  on  other  grounds 
(1886)   118  U.  S.  394. 

Due  process  of  law  in  a  tax  proceeding  is 
deemed  to  be  pursued,  when,  after  the  assess- 
ment is  made  by  the  assessing  officers  upon 
such  information  as  they  may  obtain,  the 
owner  is  allowed  a  reasonable  opportunity, 
at  the  time  and  place  to  be  designated,  to  be 
heard  respecting  the  correctness  of  the  assess- 
ment, ana  to  show  any  errors  in  the  valuation 
committed  by  the  officers.  Notice  to  him  will 
be  deemed  sufficient,  if  the  time  and  place 
of  hearing  be  designated  by  statute.  But 
whatever  the  character  of  the  proceeding, 
whether  judicial  or  administrative,  summary 
or  protracted,  and  whether  it  takes  property 
directly,  or  creates  a  charge  or  liability  which 
may  be  the  basis  of  taking  it,  the  law  directing 
the  proceeding  must  provide  for  some  kind 
of  notice,  and  offer  to  the  owner  an  oppor- 
tunity to  be.  heard,  or  the  proceeding  will 
want  the  essential  ingredient  of  due  process 
of  law.  Railroad  Tax  Cases,  (1882)  13  Fed. 
Rep.  752. 


Notice  of  meeting  of  board  of  equalization 
unnecessary.  —  Where  the  time  of  the  meet- 
ing of  a  board  for  the  equalization  of  taxes 
is  fixed  by  statute,  all  persons  must  take 
notice  of  such  time;  and  the  action  of  the 
board  of  equalization,  in  raising  the  assessed 
value  of  the  property  of  an  individual  above 
the  return  mside  to  the  board  by  the  assessor, 
does  not  require  that  notice  shall  be  given 
to  the  taxpayer,  to  make  such  action  valid; 
and  the  want  of  notice  to  an  individual  tax- 
payer is  not  in  violation  of  Article  XIV.  of 
the  amendments  of  the  Constitution  of  the 
United  States,  which  forbids  the  deprivation 
of  any  person  of  life,  liberty,  or  property 
without  due  process  of  law.  Streight  v.  Dur- 
ham, (1900)   10  Okla.  361. 

Statute  fixes  amount  of  tax  on  market 
valu^.  —  In  an  assessment  for  taxation 
against  national  banks,  where  the  assessor 
performs  no  judicial  act,  but  the  assessment 
made  by  him  is  upon  the  market  value  of 
the  stock  as  reported  to  him  by  the  bank, 
and  the  Act  fixes  the  amount  of  the  tax, 
further  notice  to  the  taxpayer  of  the  assess- 
ment is  not  required.  People's  Nat.  Bank  v. 
Marye,  (1901)   107  Fed.  Rep.  580. 

Imposing  tax  on  levee  district.  —  A  Mis- 
sissippi statute  imposing  a  specific  tax  of  ten 
cents  per  acre  on  all  the  lands  within  a 
levee  district  created  by  the  Act,  and  making 
the  Act  notice  to  all  persons  owning  the  land, 
or  being  interested  therein,  to  come  forward 
and  pay  the  tax  by  the  day  fixed,  or  the  same 
would  be  liable  to  sale  by  the  sheriff  and  tax 
collector  of  the  county  in  which  the  land  is 
situated,  was  held  to  be  constitutional.  Rouse 
V.  Hampton,  (1871)  20  Fed.  Cas.  No.  12,088, 
reversed  on  other  grounds  Hampton  v.  Rouse, 
(1874)  22  Wall.  (U.  S.)  263. 


Vaming  the  Time  and  Plaoe  for  the  Meeting  of  an  Assessing  Board  by  Statute  is  sufficient 
in  tax  proceedings;  personal  notice  is  unnecessary. 


Pittsburgh,  etc.,  R,  Co.  v.  Backus,  (1894)' 
154  U.  S.  436,  affirming  (1892)  133  Ind.  625. 
See  also  Cleveland,  etc.,  R.  Co.  v.  Backus, 
(1892)    133  Ind.  513. 

A  notice  to  all  property  holders  of  the  time 
at  which  an  assessment  is  to  be  fnade  is  all 
that  due  process  requires  in  respect  to  the 
matter  of  notice  in  a  tax  proceeding.     Mer- 


cliants*,  etc..   Bank  v.   Pennsylvania,    (1897) 
167  U.  S.  466. 

A  statute  which  provides  for  the  manner  in 
which  assessments  for  taxation  are  to  be 
made,  stating  the  time  and  place  and  provid- 
ing for  a  public  hearing,  is  a  compliance  with 
this  amendment.  St.  Louis,  etc.,  R.  Co.  v. 
Davis,  (1904)    132  Fed.  Rep.  633. 


A  State  Statute  Organiiing  Five  Towns  into  a  Single  Mnnieipal  Corporation  for  the  purpose 
of  apportioning  among  them  the  expense  of  erecting  and  maintaining  a  bridge 

over  a  highway,  does  not  deprive  the  citizens  of  property  without  a  hearing 

from  the  towns,  for  their  representatives  were  in  the  legislature  and  took  part 

in  the  proceedings  by  which  the  Act  was  passed. 

Williams  v.  Eggleston,  (1898)  170  U.  S.  310. 

(d)  By  PnblioatioB  or  Potted  Votices.  —  The  owner  of  real  estate,  who  is  a  non- 
resident of  the  state  within  which  the  property  lies,  cannot  evade  the  duties  and 
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obligations  which  the  law  imposes  upon  him  in  regard  to  such  property,  by  his 
absence  from  the  state.  Because  he  cannot  be  reached  by  some  process  of  the 
courts  of  the  state,  which,  of  course,  have  no  efficacy  beyond  their  own  borders, 
he  cannot  therefore  hold  his  property  exempt  from  the  liabilities,  duties,  and 
obligations  which  the  state  has  a  right  to  impose  upon  such  property;  and  in 
such  cases  some  substituted  form  of  notice  has  always  been  held  to  be  a  suffi- 
cient warning  to  the  owner  of  the  proceedings  which  are  being  taken  under  the 
authority  of  the  state  to  subject  his  property  to  those  demands  and  obligations. 
Otherwise  the  burden  of  taxation,  and  the  liability  of  such  property  to  be  taken 
under  the  power  of  eminent  domain,  would  be  useless  in  regard  to  a  very  large 
amount  of  property  in  every  state  of  the  Union. 

either  before  the  first  day  of  the  term  or 
during  the  term  of  court  to  which  said  suits 
are  brought  respectively,  unless  a  continu- 
ance is  granted  tor  good  cause  shown  within 
the  discretion  of  the  court,  gives  a  reasonable 
notice  of  the  pendency  of  the  suit.  Johnson 
v.  Hunter,   (1904)   127  Fed.  Rep.  222. 


Huling  V.  Kaw  Valley  R.,  etc.,  Co.,  (1889) 
130  U.  S.  663. 

Notice  by  publication  and  opportunity  to 
appear  and  to  be  heard  is  due  process  in  pro- 
ceedings to  assess  and  collect  taxes.  Camp- 
bellsville  Lumber  Co.  v.  Hubbert,  (C.  C.  A. 
1902)  112  Fed.  Rep.  721,  affirmed  (1903) 
191  U.  S.  70. 

A  statute  which  provides  that  in  proceed- 
ings to  enforce  the  collection  of  taxes  on 
lands  owned  by  nonresidents  of  the  county  in 
which  they  are  situate,  or  in  the  case  of  non- 
residents of  the  state,  notice  of  the  pendency 
of  the  suit  shall  be  given  by  a  publication 
weekly  for  four  weeks  prior  to  the  day  of  the 
term  of  court  on  which  final  judgment  may  be 
entered  for  the  sale  of  said  lands,  in  some 
newspaper  published  in  the  county  where  such 
suit  may  be  pending;  and  that  such  suit  shall 
stand  for  trial  at  the  first  term  of  the  court 
after  the  complaint  may  be  filed,  if  said 
four  weeks,  in  the  case  of  a  nonresident  or 
.unknown  defendant  as  aforesaid,  shall  expire 


Formation  of  reclamation  district.  —  An 
Arkansas  statute  providing  that  upon  the 
presentation  of  a  petition  setting  foi*th  a  de- 
scription of  the  lands  of  which  it  is  desired 
to  have  a  reclamation  district  formed,  and 
the  names  of  the  owners,  notice  of  the  hear- 
ing shall  be  given  by  publication,  but  provid- 
ing that  after  the  formation  of  the  district 
no  further  notice  need  be  given,  but  that  pro- 
ceedings are  to  be  had  for  the  election  of  oifi- 
oers,  the  making  of  by-laws,  the  estimate  of 
works  and  their  cost,  and  the  making  of  as- 
sessments, without  time  or  place  for  opposi- 
tion to  be  made,  does  not  deny  due  process 
of  law.  Reclamation  Dist.  No.  108  v,  Hagar, 
(1884)   66Cal.  54. 


By  PMting  in  Pnbiio  Piaeet.  —  A  state  Statute  requires  that  all  personal  estate, 
within  or  without  the  commonwealth,  shall  be  assessed  to  the  owner;  that  per- 
sonal property  held  in  trust,  the  income  of  which  is  payable  to  another  person, 
shall  be  assessed  to  the  trustee  in  the  city  or  town  in  which  such  person  resides, 
if  within  the  commonwealth,  and  if  he  resides  out  of  the  commonwealth  shall 
be  assessed  in  the  place  where  the  trustee  resides.  Before  making  the  assess- 
ment the  assessors  shall  give  notice  hj  posting  in  some  public  place  or  places, 
that  in  case  the  taxpayer  shall  fail  to  make  return  they  shall  ascertain  as  nearly 
as  possible  the  particulars  of  the  estate  and  estimate  its  just  value,  which  shall 
be  conclusive  upon  the  owner,  unless  he  can  show  a  reasonable  excuse  for 
omitting  to  make  his  return.  Provision  is  also  made  for  an  application  to  the 
assessors  for  an  abatement  of  taxes,  and  for  an  appeal  to  the  county  commis- 
sioners in  case  of  a  refusal  of  the  assessors  to  abate  the  tax.  Such  proceedings 
are  amply  sufficient  to  constitute  due  process  of  law. 


Glidden  v,  Harrington,  (1903)  189  U.  S. 
258,  wherein  the  court  said  that  proceedings 
for  the  collection  of  taxes  on  personal  prop- 
erty "should  be  construed  with  the  utmost 
liberality,  and  while  a  notice  may  be  required 
at  some  stage  of  the  proceedings  such  notice 
need  not  be  personal,  but  may  be  given  by 


publication  or  by  posting  notices  in  public 
places.  It  can  only  be  said  that  such  notices 
shall  be  given  as  are  suitable  in  a  given  case, 
and  it  is  only  where  the  proceedings  are  arbi- 
trary, oppressive,  or  unjust  that  they  are  de- 
clared to  be  not  due  prooess  of  law." 
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AfieMmenU  for  Braining  Swamp  Landi.  —  Proceedings  under  a  state  dtatute  provid- 
ing for  the  assessment  of  certain  real  estate  for  draining  swamp  lands,  and 
requiring,  before  the  assessment  could  be  collected  or  become  effectual,  that  the 
tableau  of  assessments  should  be  filed  in  the  proper  District  Court  of  the  state, 
that  personal  service  of  notice  with  reasonable  time  to  object  should  be  served 
on  all  owners  who  were  known  and  within  reach  of  process,  and  due  advertise- 
ment made  as  to  those  who  were  unknown  and  could  not  be  found,  did  not 
deprive  the  owners  of  real  estate  assessed  of  property  without  due  process  of  law. 

Davidson  v.  New  Orleans,  (1877)  96  U.  S.  105.  See  also  Kentucky  R,  Tax  Cases,  (1885) 
115  U.  S.  330;  FaUbrook  Irrigation  Dist.  «?.  Bradley,  (1896)  164  U.  S.  157. 

(e)  Hotice  of  Decision  with  Bight  of  Appeal.  —  Even  if  no  previous  notice  of  a  hear- 
ing before  a  board  of  public  works  in  the  matter  of  assessment  for  taxation  is 
required  by  the  statute,  or  has  been  in  fact  given  to  a  corporation,  yet  the 
notice  of  its  decision,  with  the  right  to  appeal  therefrom  to  the  Circuit  Court 
of  the  county,  and  there  to  be  heard  and  to  offer  evidence,  before  the  valuation 
of  its  property  for  taxation  becomes  finally  fixed,  affords  the  corporation  all  the 
notice  to  which  it  is  entitled. 

Pittsburgh,  etc.,  R.  Co.  i?.  Broad  of  Public  Works,  (1898)  172  U.  S.  45. 

(f)  Baasonable  Votice  of  Saaiieisment.  —  Only  in  a  clear  case  will  a  notice  of  re- 
assessment for  taxation  authorized  by  the  legislature  be  set  aside  as  wholly 
ineffectual  on  account  of  the  shortness  of  the  time. 


Bellingham  Bay,  etc.,  R.  Co.  r.  New  What- 
com. (1899)  172  U.  S.  318,  wherein  the  court 
said :  "  The  purpose  of  notice  [of  a  reassess- 
ment of  property  for  taxation]  is  to  secure 
to  the  owner  the  opportunity  to  protect  his 
property  from  the  lien  of  the  proposed  tax 
or  some  part  thereof.  In  order  to  be  effectual 
it  should  be  so  full  and  clear  as  to  disclose 
to  persons  of  ordinary  intelligence  in  a  gen- 
eral way  what  is  proposed.    If  service  is  made 


only  by  publication,  that  publication  must  be 
of  such  a  character  as  to  create  a  reasonable 
presumption  that  the  owner,  if  present  and 
taking  ordinary  care  of  his  property,  will  re- 
ceive the  information  of  what  is  proposed 
and  when  and  where  he  may  be  heard.  And 
the  time  and  place  must  be  such  that  with 
reasonable  effort  he  will  be  enabled  to  attend 
and  present  his  objections.*' 


58.  Sundry  Matters  Affecting  Life,  Liberty,  or  Property  — a.  Establishment  of 
Special  School  District.  —  The  establishment  of  a  special  school  district 
and  taxation  within  the  district  for  the  support  of  the  school  is  not  a  taking, of 
property  without  due  process  of  law  in  violation  of  the  Fourteenth  Amendment. 
"  It  has  been  repeatedly  held  both  by  the  federal  and  state  courts  that  political 
subdivisions  may  be  clothed  by  the  legislature  of  the  state  with  power  of  taxa- 
tion for  certain  specified  purposes  and  within  certain  specified  limits.^' 

Martin  v.  School  Dist.,  (1900)  57  S.  Car.  125. 

6.  Prohibiting  Establishment  of  Hospitals,  etc.,  in  Certain  City 
Districts.  —  A  state  statute  for  the  protection  of  the  public  health,  which 
prohibits  the  establishment  or  maintenance  of  additional  hospitals,  pest 
houses,  and  burial  grounds  in  the  "  built-up  portions  of  cities,"  is  not  repug- 
nant to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States 
relating  to  the  protection  of  property. 

Com.  t7.  Charity  Hoepital,  (1901)  198  Pa.  St.  270. 
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c.  JiTDGMiSNT  OF  Ultra  Viees  IN  Favor  OF  CouNTY.  —  When  a  county 
has  entered  into  a  contract  which  was  beyond  its  power,  and  in  an  action  on  the 
contract  a  judgment  has  been  rendered  in  the  state  court  in  favor  of  the  county 
on  a  defense  of  ultra  vires,  the  county  has  no  such  vested  property  right  in  the 
judgment  as  is  impaired  by  a  subsequent  statute  retroactively  legalizing  the 
contract. 

Steele  County  v,  Erskine,  (C.  C.  A.  1899)  98  Fed.  Rep.  216,  atflrming  (1898)  87  Fed.  Rep. 
630. 

d.  Regulating  Annexa.tion  of  Tbbsitoby  to  Municipal  Corporation. 
—  A  statute  providing  for  the  annexation  of  territory  to  a  city  by  the  common 
council  and  granting  the  right  of  appeal* from  the  action  of  the  council  to 
resident  freeholders  only,  is  not  a  grant  to  any  citizen  or  class  of  citizens  of 
privileges  or  immunities  which  upon  the  same  terms  do  not  belong  equally  to 
all  citizens,  and  is  not  in  violation  of  the  Fourteenth  Amendment  as  denying 
due  process  of  law. 

Taggart  v.  Claypool,  (1896)  145  Ind.  590. 

e.  County  Printing.  —  A  statute  requiring  notioes  of  the  rates  of  taxation 
and  abstract  of  the  valuation  of  property,  and  levies  of  taxes  for  various  pur- 
poses in  the  several  towns  and  townships  of  each  county  in  the  state,  to  be 
published  in  newspapers  issued  at  the  ooimty  seat,  is  not  in  violation  of  the 
Fourteenth  Amendment  of  the  Federal  Constitution  as  depriving  the  owners 
of  papers  published  outside  the  county  seat  from  competing  for  public  printing, 
and  so  depriving  them  of  their  property  without  due  process  of  law. 

State  17.  Defiance  County,  (1894)   1  Ohio  Dec.  584. 

/.  Disposition  of  Public  Funds.  —  An  Act  placing  funds  to  the  credit 
of  a  board  of  health,  and  directing  that  such  funds  be  taken  from  any  other 
moneys  in  the  city  treasury  and  replaced  by  a  loan  to  be  repaid  from  moneys 
collected  from  the  liquor  taxes,  doe^  not  deprive  any  one  of  property  without 
due  process  of  law,  the  fund  being  absolutely  under  the  control  of  the  legislature. 

Davock  V.  Moore,  (1895)   105  Mich.  120. 

(/.  Prohibiting  Transportation  of  Cotton  Seed  by  Night.  —  A  statute 
declaring  "  that  it  shall  not  be  lawful  for  any  person  to  transport  or  move  after 
sunset,"  and  before  sunrise  of  the  succeeding  day,  within  the  specified  localities, 
**  any  cotton  in  the  seed  "  does  not  deprive  an  owner  of  his  property  without 
due  process  of  law. 


Davis  V.  State,  (1880)  68  Ala.  ."iS,  in  which 
case  the  court  said :  "  It  does  not  inhibit  aU 
transportation,  but  seeks  only  to  re<i[ulate  and 
control  it,  in  one  particular  condition  of  a 
commodity.  We  refjrard  this  a»  a  mere  police 
regulation,  the  alleged  impolicy  or  injustice  of 
which  is  beyond  the  legitimate  scope  of  judi- 
cial criticism.  The  primary  object  of  this 
law  is  not  to  interfere  with  the  right  of  prop- 
erty or  its  vendible  character.    Its  object  is 


to  regulate  traffic  in  the  staple  agricultural 
product  of  the  state,  so  as  to  prevent  a  preva- 
lent evil,  which,  in  the  opinion  of  the  law- 
making power,  may  have  done  much  to  de- 
moralize agricultural  labor  and  destroy  the 
legitimate  profits  of  agricultural  pursuits  to 
the  public  detriment,  at  least  within  the  speci- 
fied territory.  This  the  legislature  had  the 
power  to  do." 


h.  Prohibiting  Receipt  of  Dues  by  Insolvent  Association.  —  A  statute 
making  it  a  felony  for  any  officer  of  a  building  and  loan  association  to  reoeive 
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any  money  or  thing  of  value  in  payment  of  any  dues  or  fees  due  the  association 
after  knowledge  that  the  association  is  insolvent  or  in  failing  circumstances^ 
and  making  the  insolvency  of  the  association  pfnma  facie  evidence  of  knowledge 
of  insolvency,  does  not  deprive  stockholders  who  became  borrowers  prior  to 
the  statute  of  the  right  to  pay  their  premiums  nor  of  their  property,  without 
due  process  of  law. 

State  17.  Missouri  Guarantee  Sav.,  etc.,  Assoc.,  (1902)    167  Mo.  480. 

t.  Peohibiting  Accepting  Deposit  by  Insolvent  Bank.  —  A  statute 
which  forbids  a  banker,  being  insolvent,  from  taking  a  deposit  on  the  pretense 
of  solvency,  and  punishing  a  violation  as  for  an  embezzlement,  does  not  deprive 
him  of  any  liberty  or  property  right  guaranteed  by  the  National  Constitution. 

Dreyer  r.  Pease,  (1898)  88  Fed.  Rep.  980. 

;.  Mechanics'  Lien  Law.  —  A  mechanics'  lien  law  is  not  unconstitutional 
as  depriving  a  landowner  of  property  without  due  process  of  law. 

Barrett  v.  Millikan,  (1901)   166  Ind.  610. 

Jc.  Requiring  Registration  of  Title.  —  A  declaration  of  a  state  constitu- 
tion that  "  no  claim  of  title  or  right  to  land  which  issued  prior  to  the  thirteenth 
day  of  November,  1835,  *  *  *  shall  ever  hereafter  *  *  *  be  used 
as  evidence  in  any  of  the  courts  of  this  state,"  unless  it  had  been  archived  in 
the  general  land  office  or  recorded  in  the  county  in  which  the  land  was  situated 
at  the  time  of  record,  is  in  conflict  with  the  due  process  of  law  clause  of  the 
Federal  Constitution. 

Texas-Mexican  R.  Co.  v.  Locke,  (18S9)  74  Tex.  370. 

I.  Fencing  Grazing  Lands.  —  The  complainant  was  the  owner  of  about 
eight  thousand  acres  of  land  in  one  body,  which  was  valuable  for  grazing  pur- 
poses, but  beyond  this  had  little  value.  He  derived  an  income  therefrom  from 
a  per  capita  royalty  paid  by  owners  of  cattle  placed  in  this  pasture.  When  he 
purchased  this  property  the  law  of  the  state  required  all  owners  of  cattle  and 
stock  to  keep  them  fenced  in,  and,  in  case  they  strayed  on  the  lands  of  others, 
gave  to  the  owners  of  such  lands  the  right  of  distraining  and  impounding  them. 
No  proprietor  was  required  to  fence  his  land  used  for  any  purpose  but  pasture, 
and  the  provisions  of  the  law  protected  him  from  trespass. ,  The  general  assembly 
passed  an  Act  to  exempt  certain  territory  in  the  same  county  from  the  operation 
of  this  law.  Under  the  provisions  of  the  Act  some  thirty-two  thousand  acres, 
in  which  territory  was  embraced  this  land  of  the  complainant,  were  exempted 
from  the  provisions  of  the  general  law.  The  complainant  was  thus  compelled 
either  to  build  a  substantial  fence  around  his  whole  tract,  of  a  character  to 
keep  out  cattle,  hogs,  or  other  stock,  or  his  Innd  could  be  grazed  upon  by  the 
cattle  and  stock  of  any  person  who  choso  to  turn  them  out.  The  defendants 
were  cattle  and  stock  owners,  neighbors  of  the  lands  of  the  complainant,  and, 
anterior  to  the  passage  of  the  Act  in  qnestion,  had  used  the  privilege  of  grazing 
on  the  lands  of  the  complainant  and  had  paid  the  per  capita  royalty  charged 

therefor ;  after  the  passage  of  the  Act.  their  stock  and  cattle  had  been  at  large 
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and  had  constantly  trespassed  upon  the  lands  of  the  complainant.  It  was  held 
that  the  statute  deprived  the  complainant  of  his  property  without  due  process 
of  law. 

Smith  17.  Bivens,  (1893)  56  Fed.  Rep.  353. 

m.  Construction  of  Drains  on  Lands  of  Others.  —  A  constitutional 
provision  declaring  that  "  general  laws  may  be  passed  permitting  the  owners 
or  occupants  of  agricultural  lands  to  construct  and  maintain  for  the  drainage 
thereof  necessary  drains,  ditches,  and  dikes  upon  the  lands  of  others  under 
proper  restrictions  and  with  just  compensation,  but  no  special  laws  shall  be 
enacted  for  such  purposes,"  does  not  conflict  with  the  Fourteenth  Amendment 
of  the  Federal  Constitution. 

Matter  of  Tuthill,  (1899)  36  N.  Y.  App.  Div.  492,  affirmed  (1900)  163  N.  Y.  133.       >► 

n.  Forfeiture  of  Lands  for  Nontbnantry.  —  A  state  constitution  pro- 
viding for  the  forfeiture  of  lands  for  nontenantry  thereof  for  five  successive 
years  does  not  violate  the  due  process  of  law  clause  of  the  Fourteenth  Amend- 
ment 

State  17.  Swann,  (1899)  46  W.  Va.  128. 

0.  Statutory  Compensation  for  Logs  Drifted  on  Shore.  —  A  statute 
providing  that  "  all  persons  claiming  Ic^  cast  by  wind  and  tide  upon  any  shore 
bordering  upon  the  Chesapeake  bay  and  its  tributaries  are  hereby  prohibited 
from  removing  the  same  without  the  payment  to  the  owner  of  the  said  shore 
of  the  sum  of  twenty-five  cents  for  each  log  so  removed,"  and  providing  for  pro- 
ceedings to  enable  the  landowner  to  sell  the  logs  for  the  payment  of  the  charges, 
after  notice  by  publication,  without  any  judicial  determination  of  the  amount 
payable,  does  not  deprive  the  owners  of  the  logs  of  property  without  due  process 
of  law. 

Henry  r.  Roberts,  (1892)  50  Fed.  Rep.  903. 

p.  Height  of  Billboards.  —  A  municipal  ordinance  which  declares  "  that 
it  shall  be  unlawful  for  any  person,  firm,  or  corporation  to  erect,  build,  con- 
struct, or  maintain  in  the  city  of  Los  Angeles  any  fence,  building,  or  other 
structure  of  or  to  a  greater  height  than  six  feet  from  the  surface  of  a  sidewalk, 
street,  or  the  ground  where  the  same  is  erected,  built,  constructed,  or  main- 
tained, for  the  purpose  of  painting  thereon  any  sign  or  advertisement  for 
advertising  purposes  or  posting  thereon  or  affixing  or  attaching  thereto  or 
thereon  any  bills  or  signs,  placards,  cards,  posters,  or  other  advertising  matter 
for  advertising  purposes,"  cannot  be  declared  invalid.' 

In  re  Wilshire,  (1900)  103  Fed.  Rep.  624,  would  be  obviously  unrensonable  there  is  a 
wherein  the  court  snid:  *' It  must  be  ad-  run^e  concerning  which  reasonable  and  fair- 
mitted  that  the  limit  prescribetl  approaches  minded  men  may  well  differ.  The  action  of 
very  closely,  if  it  does  not  reach,  the  point  the  municipal  authorities,  exercised  within 
of  unreasonableness.  But  between  the  line  that  range,  ouprht  not,  in  my  opinion,  to  be  in- 
above  which  the  height  prescribed  would  be  terfered  with  by  the  courU." 
obviously    reasonable    and    below    which    it 

q.  Validating  Bonds.  —  A  statute  providing  that  when  a  bond  is  taken 

in  a  court  of  record  it  may  be  done  in  open  court,  and  when  so  taken  need  not 
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be  signed  by  the  persons  entering  into  the  same,  does  not  deprive  the  obligors 
of  their  property  without  due  process  of  law. 

McNamara  v.  People,  (1890)   183  lU.  164. 

r.  Ekcovery  by  Guabdian  of  Pbopebty  Belonging  to  Nonresident.  — 
A  statute  providing,  "  in  all  cases  where  any  guardian  and  his  ward  may  both  be 
nonresidents  of  this  state  and  such  ward  may  be  entitled  to  property  of  any  de- 
scription in  this  state,  such  guardian,  on  producing  satisfactory  proof  to  the 
probate  court  of  the  proper  town  and  county,  by  certificates  duly  authenticated 
according  to  the  Act  of  Congress  in  sucjh  cases,  that  he  has  given  bond  and 
security  in  the  state  in  which  he  and  his  ward  reside  in  double  the  amount  of  the 
value  of  the  property,  as  guardian,  and  it  is  found  that  a  removal  of  the  property 
will  not  conflict  with  the  terms  of  limitation  attending  the  right  by  which  the 
ward  owns  the  same,  then  any  guardian  may  demand  or  sue  for  and  remove  any 
such  property  to  the  place  of  residence  of  himself  and  ward,"  does  not  deprive 
the  ward  of  his  property  without  due  process  of  law  in  violation  of  the 
Fourteenth  Amendment. 

MitcheU  17.  Peoples  Sav.  Bank,  (1898)  20  R.  I.  500. 

a.  Regui-ating  the  Taking  of  Ice. 

• 

The  right  to  take  ice  from  public  waters  theory  that  the  state  is  the  owner  of  the 
within  a  state  being  a  possession  of  all  the  waters,  violates  the  Fourteenth  AnienduKnt 
people  thereof;  a  law  which  exacted  from  any  prohibiting  any  invasion  of  the  right  to  lib- 
individual  a  sum  of  money  as  a  consideration  erty  and  property  without  due  process  of  law. 
for  the  enjoyment  of  such  waters,  upon  the  Rossmiller  r.  State,  (1902)   114  Wis.  169. 

i,  SuMMAEY  Sale  of  Property  of  Trespassers.  —  An  Act  authorizing 
the  land  agent,  or  those  acting  under  him,  to  seize  and  sell  without  legal  process 
the  teams,  supplies,  and  property  of  supposed  trespassers  upon  the  public  lands 
engaged  in  cutting  and  hauling  away  timber,  denies  such  persons  due  process 
of  law  and  is  void. 

Dunn  V,  Burleigh,  (1873)  62  Me.  24. 

u.  Summary  Sale  of  Impounded  Animals.  —  A  statute  authorizing  the 
detention  of  animals  running  at  large  and  the  summary  sale  of  such  animals, 
after  ten  days'  advertisement,  in  default  of  the  payment  of  damages  and  the 
costs  of  keeping  the  same,  is  a  deprivation  of  property  without  due  process  of 
law  in  that  the  sale  is  permitted  without  any  judicial  proceeding  to  determine 
the  amount  of  the  damages,  and  whether  or  not  the  animal  was  in  fact  running 
at  large  within  the  meaning  of  the  Act. 

Greer  i?.  Downey,  (Ariz.  1903)  71  Pac.  Rep.  900. 

V.  Conferring  Jurisdiction  over  Nonresidents  Suing  in  Domestic 
Courts.  —  A  statute  providing  that  a  nonresident  on  whom  service  of  process 
cannot  be  had,  who  brings  an  action  in  the  domestic  courts,  shall  be  held  to 
answer  any  action  brought  against  him  by  the  defendant  if  the  demands  can  be 
set  off  against  each  other,  does  not  deny  the  nonresident  due  process  of  law. 

Aldrich  V,  Blatchford,  (1900)   175  Mass.  369. 
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w.  Wbit  of  Attachment  on  Failuee  to  Pay  Alimony.  —  A  decree  of 
alimony,  not  being,  under  the  state  decisions,  a  moneyed  decree,  but  a  decree 
to  enforce  the  performance  of  a  duty,  the  nonperformance  of  which  is  wrong  and 
gi/a«-criminal,  a  wo^t  of  attachment  under  a  state  law  is  an  appropriate  mode 
of  enforcing  such  decree,  and  does  not  deprive  the  defendant  of  due  process 
of  law. 

Ex  p.  Murray,  (1888)  35  Fed.  Rep.  406. 

X.  Action  by  Pakeint  for  Injury  to  Minor  Child.  —  A  statute  authoriz- 
ing a  father  to  maintain  in  his  own  name  an  action  for  an  injury  to  his  minor 
child  does  not  deprive  the  defendant  of  his  property  without  due  process  of 
law  in  violation  of  the  Fourteenth  Amendment,  since  the  judgment  rendered 
is  a  bar  to  further  action.  Nor  does  such  a  statute  deprive  the  child  of  his 
property. 

Lathrop  v.  Schutte,  (1895)  61  Minn.  106. 

y.  Forcible  Abduction  in  Extradition.  —  In  case  of  extradition,  due 
process  of  law  is  limited  to  the  process  of  the  state  which  deprives  the  party 
of  his  liberty,  and  does  not  include  tlie  means  by  which  others  brought  him  into 
the  state,  so  that  one  brought  into  the  state  by  force  and  held  under  a  warrant 
duly  issued  is  not  deprived  of  liberty  without  due  process  of  law. 

In  re  Mahon,  (1888)  34  Fed.  Rep.  530. 

z.  Removal  of  Trustee  by  Appointment  of  Another.  —  The  appoint- 
ment of  a  person  to  administer  a  trust  which  another  who  had  been  appointed 
trustee  by  a  will  declined  by  his  conduct  to  accept,  does  not  deprive  the  latter 
of  his  rights  as  guaranteed  by  this  amendment. 

Adams  v.  Adams,  (1886)  64  N.  H.  224. 

al.  Regulation  and  License  of  Employment  Agencies. — Requiring 
an  employment  agency  to  pay  a  license  fee  of  two  hundred  dollars  and  give  a 
bond  for  one  thousand  dollars,  does  not  deprive  such  agency  of  liberty  or  prop- 
erty without  due  process  of  law. 

Price  V,  People,  (1901)  193  111.  114. 

bl.  Collection  of  Penalty  by  Summary  Process.  —  A  statute  fixing  a 
penalty  for  a  violation  of  law,  and  authorizing  the  sheriflF  or  state  revenue  agent 
to  assess  and  collect  such  penalty  by  distress,  is  unconstitutional  as  a  taking  of 
property  without  due  process  of  law. 

McBride  v.  State  Revenue  Agent,  (1893)   70  Miss.  716. 

X.  Who  Mat  Invoke  Constitxttioital  Bight  —  1.  In  General — The  consti- 
tutionality of  a  statute  cannot  be  assailed  without  showing  that  the  party  ques- 
tioning it  has  been  or  is  likely  to  be  deprived  of  his  property  without  due  process 
of  law;  a  court  cannot  assume  to  decide  the  general  question  whether  the  statute 
as  to  some  other  person  amounts  to  a  deprivation  of  property. 
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CONSTITUTION, 


Due  Proeest  of  Law. 


Tyler  t?.  Judges,  (1900)    179  U.  S,  410. 

A  party  has  no  interest  to  assert  that  a 
statute  is  unconstitutional  because  it  ini^ht 
be  construed  so  as  to  cause  it  to  violate  the 
Constitution.  His  right  is  limited  solely  to 
the  inquiry  whether  in  the  case  wliich  he 
presents  the  effect  of  applying  the  statute  is 
to  deprive  him  of  a  constitutional  right. 
Castillo  t\  McConnico,  (1808)   IDS  U.  S.  tJSO. 


To  constitute  a  violation  of  the  provision 
against  depriving  any  person  of  his  property 
without  due  process  of  law,  it  should  appear 
that  such  person  has  a  property  in  the  par- 
ticular thing  of  which  he  is  alleged  to  have 
been  deprived.  New  Orleans  v.  New  Orleans 
Water  Works  Co.,  ( 1891 )   142  U.  8.  88. 


2.  Waiver  of  TTnoonBtitutionality. — A  property  owner  who  signs  a  petition  for  a 
street  pavement  under  a  charter  which  requires  the  cost  to  be  apportioned  among 
the  abutting  owners  according  to  frontage,  necessarily  asks  that  the  work  be 
done  under  the  statutory  rule,  and  thereby  waives  any  right  to  object  to  it  on 
the  ground  that  it  constitutes  a  taking  of  property  without  due  process  of  law. 


Oonde  v.  Schenectady,  (1900)  1G4  N.  Y. 
258. 

One  who  petitioned  a  municipal  board  for  a 
street  improvement,  and  for  the  whole  cost 
to  be  assessed  in  instalments,  and  wHo,  '*  in 
consideration  of  the  city's  making  said  im- 
provement," with  each  of  the  signers  of  said 
petitions,  agreed  with  the  other  signers  and 
with  said  city,  and  jointly  and  severaUy  bound 


himself,  to  make  good  to  the  city  any  de- 
ficiency in  the  collectibility  of  the  assessment, 
caused  by  insufficiency  of  values  of  property 
of  those  not  signing  the  petitions,  was  held 
to  have  waived  notice  of  the  plan  of  assess- 
ments, and  could  not  afterwards  impeach  the 
proceedings,  and  have  them  declared  void  for 
want  of  notice  or  an  opportunity  to  be  heard. 
Murdock  v.  Cincinnati,  (1891)  44  Fed.  Rep. 
727. 
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''  Nor  [shall  any  state]  deny  to  any  person  within  its  jurisdiction  the  eqnal  pro- 
tection of  the  laws." 

I.  Prohibition  on  State  Action,  544. 
II.  Construction  by  State  Courts  of  Statutes  and  Ordinances,  544. 

III.  "  Any  Person,"  544. 

1.  In  General^  544. 

2.  Not  Limited  to  Protection  of  Colored  Race^  544. 

3.  Corporations  as  Per  sons  y  545. 

4.  Resident  Aliens y  545. 

IV.  The  Equal  Protection  of  the  Laws,  545. 

1.  As  Dependent  upon  Rights  Enjoyed  under  State  Laws^  545. 

2.  Inequality  in  Actual  Results ^  545. 

3.  Direct  and  Consequential  Injuries  to  Property^  545. 

4.  As  Affected  by  State  Action^  546. 

a.  Power  to  Classify  Subjects  of  Legislation^  546. 

(i)  In  General^  546. 

(2)  Applicable  to  All  Persons  Similarly  Situated^  (546. 

(3)  Individuals  Not  to  Be  Subject  to  Discriminating  Legislation^ 

546. 

(4)  Must  Bear  Some  Relation  to  Purpose  of  Statute^  547. 

b.  Law  Unfairly  Administer ed^  547. 

c.  Burdening  Right  to  Challenge  Validity  of  Statute^  548. 

d.  Exercise  of  Police  Power y  548. 

{1)  In  General y  548. 

(2)  Question  of  Reasonableness^  549. 

(3)  Wisdom  or  Policy  of  Statutes^  549. 

(4)  Instances  of  Exercise  of  Police  Power y  549. 

(a)  Protection  of  Highways y  549. 

(b)  Prohibiting  Riding  Bicycles  on  Sidewalks y  549. 

\c)  Prohibiting  Establishing  Hospitals  in  Built-up  Por- 
tions of  Cities y  549 
{d)  Prohibiting  Fat  Renderingy  Bone  B oiling y  and  Fertil' 

izer  Manufacturings  550. 
{e)  Regulation  of  Prostitutiony  550. 
(/)  House  of  Refuge  Acts  550. 
(^)  Regulating  Sale  of  Seed  Cottony  550. 
€,  State  Control  over  Court  Procedure y  551. 
(i)  In  General,  5;!. 

(2)  Change  in  Construction  of  Procedure  Statute y  551, 

(3)  Different  Modes  of  Ascertaining  Damages  to  Property^  551. 

(4)  Different  Tribunals  for  Different  PersonSy  551. 

(5)  Venue y  552. 

(6)  Constitutional    Amendment    Fixing  J^uf  is  diction   of  Cases 

Previously  Appealedy  552. 

(7)  Refusal  of  Application  to  File  Supplementary  Answer y  552. 

(8)  Trial  by  Jury,  1^2. 

(9)  Discretion  to  Prosecute  by  Information  or  Indictmenty  553. 

(10)  Peremptory  Challenges,  553. 

(11)  Failure  to  Protn'de  Method  for  Enforcing  Attendance  of 

Nonresident  Witnesses^  553. 

(12)  Ex  Parte  Deposit  ions  y  554. 
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(13)  Allowance  of  Attorneys  Fees  and  Damages y  554. 

(a)  In  Actions  Against  Railroads y  554. 

aa.  In  Actiom  Generally-^  554. 

bb.  In  Actions  for  Damages  Caused  by  Communis 
cated  Fires y  555. 
{U)  In  Actions  Against  Insurance  Companies^  556. 
(r)  In  Action  on  Mechanic's  Lien^  556. 

(14)  Costs,  557. 

(15)  Allotuance  of  Interest  on  Affirmance  of  Appeal ^  557 

(16)  Sentence  by  Judge  de  Facto ,  557. 

(17)  Resentence  After  Serving  Part  of  Illegal  Sentence^  558. 

(18)  Refusal  to  Amend  the  Record,  558. 

(19)  Right  of  Appeal,  558. 

f.  Contempt  of  Court,  559. 

g.  Statutes  of  Limitations,  559. 
h.  Relating  to  Crimes,  559. 

(i)  Habitual  Criminal  Statute,  559. 

(2)  Different  Sentences,  560. 

(3)  Different  Penalties  for  Different  Offenses,  560. 

(4)  Different  Penalties  in  Different  Localities,  560. 

(5)  Making  Commission  of  Acts  Outside  Certain  Places  Crimes^ 

560. 

(6)  Class  of  Offenders  Specially  P rounded  For,  561. 
i.  Race  Distinctions  and  Discriminations,  ^b\. 

(i)  Exclusion  of  Negroes  from  juries  j  561. 
(a)  In  General,  561. 
(^)  Exclusion  Must  Be  Shown,  563. 
(r)  Must  Be  Given  Opportunity  to  Prove  Exclusion,  563. 
(</)  Sufficiency  of  Allegations  of  Exclusion,  564. 

(2)  Separate  Schools  for  White  and  Colored  Children,  564. 

(3)  Suspending  High  School  for  Colored  Children,  565. 

(4)  Distribution  of  School  Fund  Between  White  and  Colored 
Races,  565. 

(5)  Separate  (loaches  for  White  and  Colored  Races,  566. 
'6)  Prohibiting  Marriage  of  White  with  Colored  Person,  566. 

7)  Exclusion  of  Negroes  from  Homestead  Law,  566. 
'8)  Imposing  Heavier  Punishments  for  Inter-racial  Offenses,  566. 
J9)  Bastardy  Law  Relating  Only  to  White  Women,  567. 
(10)  Statutes  and  Ordinances  Directed  Against  Chinese,  567. 

(a)  Mode  of  Enforcing  Unobjectionable  Ordinance,  567. 
\b)  Regulating  Laundries,  568. 

aa.  Prohibiting  at   Certain  Hours    Within  Pre- 
scribed Limits,  568. 
bb.  Discretion  in  Officers  to  Permit  Use  of  Wooden 
Buildings,  568. 
{c)  Discriminating  Against  Mongolians  as  furors,  569. 
(ji)  Separate  Schools  for  Chinese  Children,  569. 
(^)  Prohibiting  Employment  by  Corporations,  569. 
(/")  Queue  Ordinance^  569. 
\g)  Prohibiting   Visiting    Gambling  Place  in    ^^  Chinese 

Quarter,"  570. 
(//)  Inoculation  During  Existence  of  Bubonic  Plague,  570. 
(/)  Prohibiting  the  Removal  of  Remains   of   Deceased 

Persons,  570. 
(y)  Prohibiting  Fishing  by  Chinese  Aliens,  571. 
(k)  Exclusion  from  Right  to  Testify,  571. 
(/)  Coiienant  Against  Conveying  to  Chinese  Persons^  571. 
/  Relating  to  Suffrage,  571. 
k.  Residents  and  Nonresidents,  572. 

(ij  Right  of  Nonresident  to  Sue,  572. 

(2)  Requiring  Bond  in  Attachment  Against  Resident,  572. 
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(3)  Suits  on  Attachment  Bonds  Given  by  Nonresidents^  572. 

(4)  Discrimination  Against  Nonresident  as  to  Issuing  a  Capias, 

573- 

(5)  Higher  Penalty  on  Residents  of  a  Town,  573. 

/.  Railroad  Companies^  573. 

(i)  Regulation  of  Rates ,  C73. 

{a)  Must  Admit  of  yust  Compensation^  573. 

(^)  Prohibiting  Greater  Rate  for  Short  Haul,  573. 

\c)   To   Keep  Mileage    Tickets  at  Louder  than  General 

Rates,  574. 
{d)  Lower  Rates  for  Public  School  Pupils,  574. 
(J)  Distinguishing  Between  Railroads,  574. 
aa.  According  to  Length  of  Road,  574. 
bb.  Based  on  Gross  Earnings  and  Locality,  574. 
cc.  According  to  Time  of  Construction,  575. 
dd.  Railrodd  **  Guilty  of  •Extortion;'  575. 

(2)  Requiring  Railroads  to   Furnish  Free   Transportation  to 

Shippers,  575. 

(3)  Fellow-servant  Law,  575. 

(4)  Liability  for  Injuries  to  Passengers,  576. 

(5)  Liability  on  Failure  to  Fetice  Track,  576. 

{a)  Absolute  Liability  for  Injury  to  Stock,  576. 
(Jf)  Double  Damages  for  Injury  to  Stock,  576. 
{c)  Double  Damages  for  Injury  to  Crops,  577. 

(6)  Liability  for  Communicated  Fires,  577. 

(7)  Distinguishing  Between  Street  Railway  and  Steam  Railroad, 

578. 

(8)  Dtsttnguishtng  Between  Electric  Cars  and  Ordinary  Vehicles, 

§78. 

(9)  Distinguishing  Between  Railroad  Company  and  Individuals 

in  Condemnation  of  Land  for  Street,  578. 

(10)  Excepting    One    Railroad  from   Regulation  of  Speed  of 

Trains,  579. 

(11)  Prohibiting  Heating  Cars  by  Stoves  by  Certain  Railroads, 

579- 

(12)  Requiring  Watchman  to  Be  Stationed  at  Particular  Cross- 

^^g>  579- 

(13)  Requiring  Payment  of,  or  Refusal  to  Pay,  Claim  Within  a 

Certain  Time,  579. 

(14)  Prohibiting  Business  of  Ticket  Scalping,  579. 

(15)  Redemption  of  Railroad  Tickets,  579. 

(16)  Requiring  Railroads   to  Bear  Expense  of  Alter cUions  to 

Crossings,  580. 

(17)  Prohibiting  Propelling  Cars  by  Steam  on  Certain  Streets, 

580. 

(18)  Penalty  for  Allowing  Certain  Grass  or  Weeds  to  Mature, 

580. 

(19)  Time  of  Arrival  of  Trains  to  Be  Posted,  581. 

(20)  Prohibiting  Surrender  by  Employee  of  Right  to  Damages, 

581- 

(21)  Screens  for  Motor  men  on  Certain  Cars,  581. 

m.    Telegraph  Companies,  581. 

(i)  Regulation  of  Rates,  581. 

(2)  Penalty  for  Failure  to  Transmit  Message,  581. 

(3)  "  Mental  Anguish  "  Statute,  581. 
«.  Regulating  Water  Rates,  582. 

o.  Regulating  Gas  Rates,  582. 
/.  Regulating  Turnpike  Rates,  582. 
q.  Regulating  Stockyard  Rates,  582. 
r.  Regulating  Irrigation  Rates,  583. 
s.  Regulating  Business  and  Rates  of  Grain  Ele7)ators,  583. 
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/.  Insurance  Companies^  583. 
{})  In  General^  583. 

(2)  Answers  of  Applicants  Not  to  Bar  Right  to  Recover y  583. 

(3)  Discriminating  Against  Fire  Companies ^  584. 

(4)  Favoring  Certain  Fraternal  Orders^  584. 
u.  Banking  and  Trust  Companies ^  584. 

(i)  Limiting  Right  to  Carry  on  Business  of  Bankings  584. 

(2)  Prohibiting  Insolvent  Banker  Taking  Deposit ^  584. 

(3)  Discriminating    Between    Officers    of   Banks    and   Trust 

Companies y  584. 
V,  Building  and  Loan  Associations ^  585. 

(i)  Requiring  Compliance  with  Certain  Conditions ^  585. 

(2)  Authorizing  Usurious  Charges^  585. 
w.  Regulating  Slaughter-house  Business ,  585. 
X,  Compelling  Municipality  to  Buy  Lighting  Plants  586. 
y.  Regulation  of  Coal  Mines  According  to  Number  of  Men  Employed^ 

587- 
z.  Expenses    of   Commission    to    Be  Paid  by   Corporations  to  Be 

Regulated^  587. 

ai.  Making  Directors  Sureties  for  Officers ^  587. 

^i.   Grant  of  Privileges  to  Foreign  Corporations ^  587. 

ci.   Condemnation  Proceedings  J  ^^^. 

di»  Manufacture  and  Sale  of  Goods ^  589. 

(i)  Intoxicating  Liquors ^  589. 

(a)  Jn  General,  589. 

\b)  In  the  Matter  of  Ordering  Local  Option  Elections ,  591. 

(/)  Excepting  Certain  Clc^ses  from  Prohibition^  591. 

(2)  Oleomargarine y  591. 

(3)  Cigarettes,  592. 

(4)  Regulating  Markets,  592. 

(5)  Stipulation  in  Note,  "  Given  for  a  Patent  Right,"  592. 

(6)  Use  of  Union  Labels,  593. 

(7)  Regulating  Sales  of  Merchandise  Out  of  Ordinary  Course 

of  Business,  593. 

(8)  Prohibiting  Officers  of  Corporations  from  Having  Interest 

in  Sale  of  Goods,  593. 
ei.  Public  Office  and  Officers,  594. 

(i)  Discriminating  in  Favor  of  and  Against  Public  Officers,  594. 
(a)  In  Favor  of  Officers,  594. 
(Jf)  Against  Officers^  594. 

(2)  Compensation  of  Magistrates,  594. 

(3)  Civil  Service  Appointments,  594. 
fi.  Relating  to  Local  Government,  594. 

(i)  Rights  of  Municipal  Corporations,  594, 
2)  Legislation  Operating  in  Limited  TerritoricU  Districts,  595. 
j)  Classification  of  Counties,  595. 

(a)  Regulation  of  Roads,  595. 

(^)  Mileage  of  County  Superintendents,  595. 

(4)  Classification  of  Cities,  595. 

(a)  Tenement-house  Act,  595. 
Xp)  In  the  Matter  of  Registration  Laws,  595. 
(r)  Power  to  Open,  Widen,  and  Grade  Streets,  596. 
(d)  Regulating  Keeping  of  Dairies,  596. 

(5)  Annexation  of  Territory  to  Municipal  Corporations,  596. 
^i.    Vesting  Discretion  in  Municipal  Council  and  Officers,  597. 

(i)    To  Contract  for  Construction  of  Street  Railroctds,  597. 

(2)  Regulation  of  Wooden  Buildings,  597. 

(3)  Regulation  of  Use  of  Highivays,  597. 

(4)  Stabling  More  than  Two  Horses,  597. 

(5)  Erection  of  Cow  Stables,  598. 

(6)  Permitting  Street  Processions,  598. 
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hi.  Anti-trust  LawSy  598. 
II.  Relation  of  Employer  ana  Employee ^  599, 

(1)  Regulating  Hours  of  Labor ^  599. 

(ji)  Eight  hour  Law  for  Mines  and  Smeltets^  599. 
\b)  Eight-hour  Law  Applicable  to  State  and  municipal 
Contracts y  599. 

(2)  Regulating  Payment  of  Wages ^  599. 

(3)  Regulating  Screening  and  Weighing  Coal,  600. 

(4)  Prohibiting    Employment  Agencies   Furnishing   Names   to 

Take  Places  of  Strikers,  600. 
Ji.  Regulating  Priorities,  601. 

(i)  Claims  of  Resident  Creditors,  601. 

(2)  judgment  Against  Corporation  Prior  Lien  to  Mortgage^  601. 

(3)  Right  of  Miners  to  Priority  of  Lien  for  Labor  ^  601. 

(4)  Liens  for  Supplies  to  Corporations,  601. 

(5)  Priority  of  Building  and  Loan  Mortgages,  602. 
k\,  Sunday  Laws,  602. 

/i.   Game  and  Fish  Laws,  (i02.    ' 

(i)  Regulating  Hunting  and  Selling  Game,  602. 

(2)  Regulating  Catching  Fish,  603. 

(3)  Requiring  License  Fee  of  Nonresidents,  603. 
mi.  Regulating  Taking  of  Ice  from  Public  Waters,  603. 

n\.  Regulating  Practice  of  Medicine,  603. 

{i)  In  General,  603. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases,  604. 
o\.  Sundry  Matters  Concerning  Alleged  Discriminations,  604. 

(i)  Exclusion  of  Unvaccinated  Children  from  Public  Schools, 
604. 

(2)  Compensation  for  Injuries  on  Change  in  Grade  of  Streets,  605. 

(3)  Prohibiting  Public  Speaking  on  Public  Grounds,  605. 

4)  Requiring  Labor  for  Repair  of  Public  Highways,  605. 

5)  Liability  of  County  for  Injuries  from  Defects  in  Highways, 

Findings  of  Facts  by  State  Officers,  605. 
Prohibiting  Certain  Forms  of  Gambling,  605. 

a.  Sales  on  Margin  or  for  Future  Delivery^  605. 

b.  Book-making  and  Pool-selling,  606. 

(8)  Mechanic's  Lien  Law,  606. 

(9)  Exempting  Wages  from  Process,  606. 

(10)  Exempting  Certain  Negotiable  Paper  from  Attachment^  606. 

(11)  Prohibiting  Tenant  Leaving  During  Term,6o'j. 

(12)  Regulation  of  Business  of  Homestead  Associations,  607. 

(13)  Registration  of  Certain  Classes  of  Dogs,  607. 

(14)  Prohibiting  Using  Unregistered  Docked  Horses,  607. 

(15)  Requiring  Use  of  Particular  Petroleum  Lamp,  608. 
pi    State  Taxation,  608. 

(i)  Equality,  608. 

{a^  In  General,  608. 

\b)  Power  of  Classification,  609. 

(2)  Retroactive  Taxation  of  Certain  Property,  609. 

(3)  Discriminating  Between  Residents  and  Nonresidents,  609. 

(a)  Notices  to  Residents  and  Nonresidents,  609. 

(Ji)  Exempting  Resident  Brewers,  610. 

(r)  Exempting  Nonresidents  from  Tax  on  Vehicles,  610. 

(4)  Discriminating  Between  Refiners  of  Own  Production  and 

General  Refiners,  6 to. 

(5)  Discriminating  Between  Warehouses  On  and  Off  Railroads, 

610. 

(6)  Method  of  Assessment  and  Collection,  610. 

(a)  As  Between  Resident  and  Nonresident  Stockholders, 
610. 
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(d)  Different  Methods  for  Corporatiors  and  Individuals^ 

6i  I. 
(r)  Distinct  Mode  of  Valuing  Railroad  Property ^  61 1. 
(d  )  Distinct  Mode  of  Valuing  Bank  Stock,  612. 

(e)  Collection  by  Distress  a  fid  Seizure  of  Person^  6 1 2. 

(7)  Exemptions  from  Taxation,  612. 

(a)  In  General,  612. 

(b)  Exempting  Manufcuturing  and  Mining  Companies, 

613. 
(r)  Assessing  Property  of  Certain  Corporations  at  Less 

than  Value,  613. 
(d)  Certain  Lands  Within  City  Limits,  614. 

(8)  Exemption  from  Forfeiture  of  Tracts  Less  than  Certain 

Size,  614. 

(9)  Penalty  for  Nonpayment  Against  Certain  Companies,  614. 

(10)  Assessfnents  for  Local  Improvements,  614. 

{a)  In  General,  614. 

(Jf)  Giving   Residents  Privilege    of  Protesting  Against 

Improifements,  615. 
(jc)  New  Assessment  After  Previous  Assessment  Declared 

Illegal,  615. 

(11)  Railroad  Companies,  616. 

{a)  Taxing  Stock  When  Incorporated  in  Other  States^  616. 
\b)  Apportionment  of  Taxation  of  Transitory  Property 

Among  Counties,  616. 
{c)  Deduction  of  Amount  of  Mortgages,  616. 
(d)  Imposition  of  Special  Mileage  Tax  on  Street  Railway ^ 

616. 

(12)  Express  Companies,  616. 

{a)  Of  Receipts,  616. 

Xp)  According  to  Unit  Rule,  617. 

(13)  Of  Receipts  of  Foreign  Building  and  Loan  Association, 

617. 

(14)  Of  Franchises,  617. 

(a)  Of  Bank,  617. 

(Jf)  As  Part  of  Capital  Stock,  617. 

(15)  Of  Real  Estate  of  Bank  in  Addition  to  Shares  of  Stock,  617. 

(16)  Of  Property  of  Domestic   Corporations   Situated  Outside 

State,  618. 

(17)  6y  Railroad  Bonds  on  Property  Outside  the  State,  6^8. 

(18)  Of  Wages  of  Aliens,  618. 

(19)  Succession  Taxes,  618. 

(20)  Deduction  of  Debts  from  Credits,  619. 

(21)  Mortgage  Reduction  from  Valuation,  619. 

(22)  Of  Interest  of  Mortgagee,  619. 

(23)  Of  Debts  Due  from  Solvent  Debtors,  620. 

(24)  Occupation  Taxes,  620. 

(rt)  In  General,  620. 

\b)  Discriminating  Against  Foreign  Corporation^  621. 
{c)  Bankers,  621. 
(jl)  Merchants,  621. 

aa.  Maximum  and  Minimum  Amount  of  Sales, 

621. 
bb.  Discrimination  Between  Retailers  and  Whole- 
salers, 621. 
cc.  Exception  of  Purchases  of  Farm  Products 

from  Producer,  621. 
dd.    Transient  Merchant,  622. 
(e)  Peddlers,  622. 
(/)  Agents  of  Foreign  Insurance  Company,  622. 
(^)  Packing 'house  Agents,  623. 
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(Ji)  On  Business  of  Selling  Sewing  Machines^  623. 
(/)  Emigrant  Agents^  623. 
(j)  Laundry  License^  624. 
(k)  Discretion  in  Issuing  Licenses^  624. 


1  PBOHlBlTlOir  ON  State  Action.  —  That  this  ajnendment  is  a  prohibition  on 
all  state  agencies,  whether  legislative,  judicial,  or  executive,  and  is  not  directed 
against  the  axjtion  of  individuals,  see  under  the  clause  of  this  section  relating 
to  the  privileges  and  immunities  of  citizens,  supra,  p.  393. 

II.  Construction  bt  State  Covbts  of  Statutes  and  Ordinances.  —  The 

Supreme  Court  of  the  United  States  is  not  precluded  by  the  opinion  of  a  state 
court  from  putting  upon  municipal  ordinances  an  independent  construction ;  for 
the  determination  of  the  question  whether  proceedings  under  such  ordinances, 
and  in  enforcement  of  them,  are  in  conflict  with  the  Constitution  and  laws  of 
the  United  States,  necessarily  involves  the  meaning  of  the  ordinances,  which 
for  that  purpose  the  Federal  Supreme  Court  is  required  to  ascertain  and 
adjudge. 


Yick  Wo  r.  Hopkins,  (1886)   118  U.  S.  366. 

Powers  of  state  courts.  —  It  seems  that 
while,  since  the  Fourteenth  Amendment  of  the 
Federal  Constitution  prohibits  the  depriva- 
tion of  property  without  due  process  of  law, 
the  United  States  Supreme  Court  has  juris- 
diction to  review  the  decision  of  the  state 
court  sustaining   a    state   statute   which    is 


claimed  to  be  in  violation  of  said  provisian, 
a  decision  of  the  federal  court  sustaining  a 
state  statute  is  not  res  adjudicata  and  bind- 
ing upon  a  state  court  when  the  same  ques- 
tion arises  under  a  similar  statute.  It  is 
still  the  duty  of  the  state  court  to  decide  it 
according  to  its  interpretation  of  the  consti- 
tutional guaranty.  People  t;.  Budd,  (1889) 
117  N.  Y.  1. 


m.  "Any  Pebsok"  —  1.  In  General. —  This  amendment  is  not  confined  to 
the  protection  of  citizens.  These  provisions  are  universal  in  their  application  to 
all  persons  within  the  territorial  jurisdiction,  without  regard  to  any  difference 
of  race  or  color  or  of  nationality ;  and  the  equal  protection  of  the  laws  is  a  pledge 
of  the  protection  of  equal  laws. 


Yick  Wo  V.  Hopkins,  (1886)  118  U.  S.  369. 
See  also  Templar  t\  State  Board  of  Examin- 
ers, (1902)  131  Mich.  266;  State  v.  Derin^, 
(1893)  84  Wis.  685. 

The  provision  of  Const.  U.  S.,  Amendment 
14,  sec.  1,  declaring  that  no  state  shall  "  den> 


to  any  person,  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  secures  to  every 
person  within  the  jurisdiction  of  a  state, 
though  not  a  citizen  or  even  a  resident,  the 
protection  of  its  Inwa  equally  with  its  own 
citizens,  and  entitles  him  to  the  same  rem- 
edies.   Steed  V.  Harvey,  (1898)   18  Ctah  307. 


2.  ITot  Limited  to  Protection  of  Colored  Race.  —  While  the  primary  object  of 
this  amendment  was  to  secure  to  the  colored  race,  then  recently  emancipated, 
the  full  enjoyment  of  their  freedom,  it  is  not  restricted  to  that  purpose,  but 
relates  also  to  discriminations  in  matters  entirely  outside  of  the  political  rela- 
tions of  the  parties  aggrieved. 


Holden  t\  Hardy,  (1898)  169  U.  S.  382. 
See  also  Maxwell  r.  Dow,  (1900)  176  U.  S. 
693;  Strauder  r.  West  Virginia,  (1879)  100 
U.  S.  306. 

The  amendment  was  adopted  soon  after  the 
close  of  the  civil  war.  and  undoubtedly  had 
its  origin  in  a  purpose  to  secure  the  newly- 
made  citizens  in  the  full  enjoyment  of  Iheii 


freedom.  But  this  in  no  respect  limited  its 
operation.  It  is  universal  in  its  application, 
extending:  its  protective  force  over  all  men, 
of  every  race  and  color,  within  the  jurisdic 
tion  of  the  states  throughout  the  hroad  do- 
main of  the  republic.  A  constitutional  pro- 
vision is  not  to  be  restricted  in  its  applica- 
tion because  desired  orijfinally  to  prevent 
an  existing  wrong.     Santa  Clara  County  V. 
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Southern  Fac  IL  Co.,  (1883)  18  Fed.  Rep. 
307,  alarmed  on  oth«r  grounds  (1886)  118  U. 
S.  394. 

"  We  doubt  very  much  whether  anj  actiou 
of  a  state  not  directed  by  way  of  discrimina- 
tion against  the  negroes  as  a  class,  or  on  ac- 


count of  their  race,  will  ever  be  held  to  come 
within  the  purview  of  this  provision.  It  is 
so  clearly  a  provision  for  that  race  and  that 
emergency,  that  a  strong  case  would  be 
necessary  for  its  application  to  any  other." 
Slaughter-House  Cases,  (1872)  16  Wall.  (U. 
S.)  81. 


3.  Corporation!  as  Persons.  —  That  corporations  are  persons  within  the  mean- 
ing of  this  clause  and  the  clause  providing  '^  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law,"  see  under  that 
clause.  Corporations  as  Persons,  supra^  p.  423. 


4.  Besident 

tion  of  the  lawB. 


—  Residents,  alien  bom,  are  entitled  to  the  equal  protec- 


U.  S.  V.  Lee  Huen,  (1902)  118  Fed.  Rep. 
465.  See  also  Fraser  v.  McConwav,  etc.,  Co., 
(1897)  82  Fed.  Rep.  267;  State  t-^  Montgom- 
ery,  (1900)   94  Me.  192. 

Discrimination  against  alien  peddlers.  —  A 
statutory  provision  which,  in  regulating 
hawking  and  peddling,  discrirainatcb  bclwocii 
citizens  and  aliens,  violates  the  constitutional 
provision.  State  r.  Montgomery*,  (1000)  94 
Me.  192. 

Discrimination  against  alien  barbers.  —  A 
Michiyan  statute  conceming  the  licensing  of 
barbers  which  provides  for  the  cxainination 
of  an  applicant  conceming  his  ability  to  pre- 

gare  and  tit  for  use  tools  and  utensils  used  by 
arbers,  including  the  proper  antiseptic  treat- 
n\ent  of  razors,  etc.,  and  the  nature  and  effect 
of  eruptive  and  other  diseases  of  the  skin 
and  scalp,  and  whrther  the  same  are  infec- 
tious or  commimicable,  and  provides  that  no 


person  so  examined  shall  receive  a  certificate 
of  the  said  board  unless  he  shall  appear  to 
be  skilled  in  the  use  of  barbers'  tools,  and 
possessed  of  knowledge  sufficient  to  prevent 
the  spread,  by  means  of  barbers*  tools  and 
appliances,  of  eruptive  and  other  diseases  of 
the  skin  and  scalp,  and  further  provides  that 
no  person  so  examined  shall  receive  such  cer- 
tificate who  at  the  time  of  such  examination 
is  an  alien,  was  held  to  be  unconstitutional. 
Templar  V.  State  Board  of  Examiners,  (1902) 
131  Mich.  257. 

Foreign  miners'  license.  —  A  state  has  the 
authority  to  require  the  payment  of  a  license 
fee  by  foreigners  for  the  privilege  of  working 
the  gold  mines  in  the  state,  and  an  Act  pro- 
hibiting foreip:ners  from  working  the  gold 
mines  except  on  condition  of  paying  a  certain 
sum  each  month  for  the  privilege  is  not  un- 
constitutional. People  V.  Xaglee,  (1850)  1 
Cal.  232. 


IT.  The  Equal  Pbotegtiok  op  the  Laws  —  1.  As  Dependent  upon  Bights 
Snjoyed  nnder  State  Laws.  —  WTiat  must  constitute  a  denial  of  the  equal  pro- 
tection of  the  law  will  depend  in  a  large  measure  upon  what  rights  have  been 
conferred,  or  protection  extended,  under  the  constitution  and  laws  of  the 
particular  state  in  which  the  question  arises.  As  the  constitution  and  laws  of 
the  states  vary,  each  case  must,  to  an  extent,  depend  upon  its  own  facts.  When 
the  state  itself  undertakes  to  deal  with  its  citizens  by  legislation,  it  does  so 
under  certain  limitations,  and  it  may  not  single  out  a  class  of  citizens,  and 
subject  that  class  to  oppressive  discrimination,  especially  in  respect  to  those 
rights  so  important  as  to  be  protected  by  constitutional  guaranty. 

NashviUe,  etc.,  R.  Co.  r.  Taylor,  (1898)  86  Fed.  Rep.  185. 

2.   Inequality  in  Actual  Results. —  This  constitutional  provision  does  not 
invalidate  legislation  on  the  mere  ground  of  inequality  in  actual  result. 

Cottingt?.  Kansas  City  Stock  Yards  Co.,  (1901)   183  U.  S.  110,  reversing  (1897)  79  Fed. 
Bep.  679,  82  Fed.  Rep.  839,  82  Fed.  Rep.  850. 

8.  Sireet  and  Consequential  Injuries  to  Property. —  There  has  been  no  denial 

of  the  equal  protection  of  the  laws  when  the  Supreine  Court  of  a  state  has 

distinguished,  as  to  the  right  to  recover  for  injuries  to  property  from  the 
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oonstruction  of  a  railway,  between  those  who  were  shut  off  from  access  to  and 
use  of  the  sti'eet  by  the  construction  thereon  of  the  railroad  and  those  who 
suffered,  not  from  the  construction  of  the  railroad  on  the  street  on  which  their 
property  abutted,  but  from  the  injuries  consequential  on  the  operation  of  the 
railroad. 

Marchant  v,  Pennsylvania  R.  Co.,  (1894)   153  U.  S.  389. 

4.  As  Affected  by  State  Action —  a.  Poweb  to  Classify  Subjects  of  Legis- 
lation —  (1)  In  General.  —  It  is  not  the  purpose  of  this  amendment  to  pre- 
vent the  states  from  classifying  the  subjects  of  legislation  and  making  different 
regulations  as  to  the  property  of  different  individuals  differently  situated.  The 
provision  of  the  Federal  Constitution  is  satisfied  if  all  persons  similarly  situ- 
ated are  treated  alike  in  privileges  conferred  or  liabilities  imposed. 


Field  17.  Barber  Asphalt  Paving  Co.,  (1904) 
194  U.  S.  621. 

The  rule  requiring  the  equal  protection  of 
the  laws  is  not  a  substitute  for  municipal 
laws;  it  only  prescribes  that  they  have  the 
attribute  of  equality  of  operation,  and  equal- 
ity of  operation  does  not  mean  indiscriminate 
operation  on  persons  merely  as  such,  but  on 
persons  according  to  their  relations.  Magoun 
V.  Illinois  Trust,  etc.,  Bank,  (1898)  170  U. 
S.  293. 

It  is  the  essence  of  classification  that  upon 
the  class  are  cast  duties  and  burdens  differ- 
ent from  those  resting  upon  the  general  pub- 
lic. Atchison,  etc.,  R.  Co.  17.  Matthews, 
(1899)  174  U.  S.  106. 

Classification  by  legislation  is  not  invalid 
because  not  depending  on  scientific  or  marked 
differences  in  things  or  persons  or  in  their 
relations.  It  suffices  if  it  is  practical,  and  is 
not  reviewable  unless  palpably  arbitrary. 
Orient  Ins.  Co.  v.  Daggs,  (1899)  172  U.  S. 
562,  affirming  Daggs  r.  C)rient  Ins.  Co.,  (1896) 
136  Mo.  382. 


A  classification  to  be  obnoxions  must  be 
arbitrary  and  destitute  of  reasonable  basis. 
Fidelity  Mut  L.  Assoc.  V.  Mettler,  (1902) 
186  U.  S.  325. 

When  legislation  applies  to  particular 
bodies  or  associations  imposing  upon  them 
additional  liabilities,  it  is  not  open  to  the 
objection  that  it  denies  to  them  the  equal 
protection  of  the  laws  if  all  persons  brought 
under  its  influence  are  treated  alike  under 
the  same  conditions.  Missouri  Pac.  R.  Co. 
17.  Mackey,  (1888)   127  U.  S.  209. 

For  the  government  and  regulation  of  rail- 
roads it  is  competent  for  the  legislature  to 
enact  laws,  and  the  same  cannot  be  rendered 
invalid  because  of  their  nonapplicability  to 
other  and  dissimilar  properties,  but  the  legis- 
lature cannot  enact  statutes  applicable  as 
well  to  other  kinds  of  property  as  to  rail- 
roads, and  therein  discriminate  so  as  to  im- 
pose heavier  burdens  on  one  than  are  im- 
posed on  the  other.  Louisville,  etc.,  R.  Co. 
v.  Railroad  Commission,  (1884)  19  Fed.  Rep. 
694. 


(2)  Applicable  to  All  Persons  Similarly  Situated,  —  The  right  to  the  equal 
protection  of  the  laws  is  not  denied  when  it  is  apparent  that  the  same  law  or 
course  of  procedure  is  applicable  to  any  other  person  in  the  state  under  similar 
circumstances  and  conditions. 


Tinsley  V.  Anderson,  (1898)   171  U.  S.  106. 

This  clause  simply  requires  that  state  legis- 
lation shall  treat  alike  all  persons  brought 
under  subjection  to  it.  Minneapolis,  etc.,  R. 
Co.  V.  Beckwith,  (1889)  129  U.  S.  29. 


Whenever  a  law  operates  alike  on  all  per- 
sons and  property  similarly  situated,  equal 
protection  cannot  be  said  to  be  denied.  Wal- 
ston  V.  Nevin,  (1888)  128  U.  S.  582,  affirm- 
ing (1887)   86  Ky.  492. 


(3)  Individuals  Not  to  Be  Subject  to  Discriminating  Legislation.  —  The 
equal  protection  of  the  laws  is  secured  if  the  laws  operate  on  all  alike,  and  do 
not  subject  the  individual  to  an  arbitrary  exercise  of  the  powers  of  government. 

Duncan  v.  Missouri,  (1894)   152  U.  S.  382.  each  to  resort,  on  the  same  terms  with  others, 

to  the  courts  of  the  country  for  the  security 

By    "'equal    protection    of    the    laws*    is  of  his  person  and  property,  the  prevention 

meant  equal   security   under   them   to  every  and  redress  of  wrongs,  and  the  enforcement 

one,  under  similar  terms,  in  his  life,  his  lib-  of  contr«icts.  but  also  his  exemption  from  any 

erty,   his   property,    and    in    the   pursuit   of  greater  burdens  and  charges  than  such  as  are 

happiness.     It  not  only  implies  the  right  of  equally  imposed  upon  all  others  under  like 
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cireumstances.'*  In  re  Grieo,  (1897)  70  Fod. 
Rep.  645,  reversed  in  Baker  r.  Grice,  (1898) 
169  U.  S.  284,  on  the  ground  that  no  such 
urgency  was  shown  as  to  justify  a  federal 
court  releasing  on  habeas  corpus  a  person 
held  on  process  of  a  state  court,  and  that  the 
petitiofner  should  be  left  to  the  regular  course 
of  justice  in  the  state  court  and  the  remedy 
by  writ  of  error  from  the  United  States 
Supreme  Court. 

"  The  equal  protection  guaranteed  by  the 
Constitution  forbids  the  legislature  to  select 
a  person,  natural  or  artificial,  and  impose 
upon  him  or  it  burdens  and  liabilities  which 
are  not  cast  upon  others  similarly  situated. 
It  cannot  pick  out  on€  individual,  or  one 
corporation,  and  enact  that  whenever  he  or 
it  is  sued  the  judgment  shall  be  for  double 
damages,  or  subject  to  an  attorney  fee  in 
favor  of  the  plaintiff,  when  no  other  indi- 


vidual or  corporation  is  subjected  to  the 
same  rule.  Neither  can  it  make  a  classifica- 
tion of  individuals  or  corporations  which  is 
purely  arbitrary,  and  impose  upon  such  class 
special  burdens  and  liabilities.  Even  where 
the  selection  is  not  obviously  unreasonable 
and  arbitrary,  if  the  discrimination  is  based 
upon  matters  which  have  no  relation  to  the 
object  sought  to  be  accomplished,  the  same 
conclusion  of  unconstitutionality  is  affirmed.** 
Atchison,  etc.,  R.  Co.  v,  Matthews,  ( 1899)  174 
U.  S.  104. 

The  inhibition  that  no  state  shall  deprive 
any  person  within  its  jurisdiction  of  the 
equal  protection  of  the  laws,  was  designed  to 
prevent  any  person  or  class  of  persons  from 
being  singled  out  as  a  special  subject  for  dis- 
criminating and  hostile  legislation.  McPher- 
son  r.  Blacker,  (1892)  146  U.  S.  39,  affhrminy 
(1892)   92  Mich.  377. 


(4)  Miist  Bear  Some  Relation  to  Purpose  of  Statute,  —  An  objection  that  a 
state  statute  denies  to  a  party  the  equal  protection  of  the  law  can  only  be  sus- 
tained if  the  statute  treat  the  party  differently  from  what  it  does  others  who  are 
in  the  same  situation  as  he;  that  is,  in  the  same  relation  to  the  purpose  of 
the  statute. 


Ohio  V.  DoUison,   (1904)    194  U.  S.  447. 

The  equal  protection  of  the  law  does  not 
forbid  classification.  The  power  of  classifi- 
cation is  upheld  whenever  such  classification 
proceeds  upon  any  diflference  which  has  a 
reasonable  relation  to  the  object  sought  to 
be  accomplished.  Atchison,  etc.,  R.  Co.  t?. 
Matthews,  (1899)   174  U.  S.  103. 


Classification  must  always  rest  upon  some 
difference  which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the 
classification  is  proposed,  and  can  never  be 
arbitrary  and  without  such  basis.  Gulf,  etc., 
B.  Co.  V.  Ellis,  (1897)   165  U.  S.  154. 


6.  Law  Unfairly  Administered.  —  In  determining  whether  municipal 
ordinances  deny  the  equal  protection  of  the  laws,  the  courts  are  not  obliged 
to  reason  from  the  probable  to  the  actual,  and  pass  upon  their  validity  as  tried 
merely  by  the  opportunities  which  their  terms  afford,  of  equal  and  unjust 
discrimination  in  their  administration.  When  tlie  cases  present  the  ordinances 
in  actual  operation,  and  the  facts  shown  establish  an  administration  directed 
so  exclusively  against  a  particular  class  of  persons  as  to  warrant  and  require 
the  conclusion  that,  whatever  may  have  been  the  intent  of  the  ordinances  as 
adopted,  they  are  applied  by  the  public  authorities  charged  with  their  ad- 
ministration, and  thus  representing  the  state  itself,  with  a  mind  so  unequal  and 
oppressive  as  to  amount  to  a  practical  denial  by  the  state  of  that  equal  protection 
of  the  laws  which  is  secured  to  the  petitioners,  as  to  all  other  persons,  by  the 
broad  and  benign  provisions  of  the  Fourteenth  x\mendment  to  the  Constitution 
of  the  United  States,  though  the  law  itself  be  fair  on  its  face  and  impartial 
in  appearance,  yet  if  it  is  applied  and  administered  by  public  authority  with 
an  evil  eye  and  an  unequal  hand,  so  as  practically  to  make  unjust  and  illegal 
discriminations  between  persons  in  similar  circumstances,  material  to  their 
rights,  the  denial  of  equal  justice  is  still  within  the  prohibition  of  the 
Constitution. 

Yick  Wot?.  Hopkins,  (1886)  118  U.  S.  37.3.  nances  Directed  Against  Chinese  —  Mode  of 
See  also  Jew  Ho  r.  Williamson,  (1JK)0)  103  Enforcing  Uno]bjectionable  Ordinance,  infra. 
Fed.  Rep.  10.     And  see  Statutes  and  Ordi-      p.  567. 
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c.  BufiDENiNG  Right  to  Chaj^lixnoe  Validity  of  Statute-  —  When  the 
legislature;  in  an  effort  to  prevent  any  inquiry  into  the  validity  of  a  particular 
statute,  so  burdens  any  challenge  thereof  in  the  courts  that  the  party  affected 
is  necessarily  constrained  to  submit  rather  than  take  the  chances  of  the 
penalties  imposed,  then  it  becomes  a  serious  question  whether  the  party  is  not 
deprived  of  the  equal  protection  of  the  laws. 

Cotting  V.  Kansas  City  Stock  Yards  Co.,  (1901)  183  U.  S.  102,  r&oerwng  (1897)  79  Fed. 
Rep.  679,  82  Fed.  Rep.  839,  850. 

d.  Exercise  of  Police  Power —  (1)  In  General.  —  The  state  has  un- 
doubtedly the  power,  by  appropriate  legislation,  to  protect  the  public  morals, 
the  public  health,  and  the  public  safety,  but  if,  by  their  necessary  operation,  its 
regulations  looking  to  either  of  those  ends  amount  to  a  denial  to  persons  within 
its  jurisdiction  of  the  equal  protection  of  the  laws,  they  must  be  deemed 
unconstitutional  and  void. 


Connolly  v.  Union  Sewer  Pipe  Co.,  (1902) 
184  U.  S.  656,  affirming  Union  Sewer-Pipe 
Co.  t\  Connelly,  (1900)  99  Fed.  Rep.  354. 
See  also  Davis  v.  Massachusetts,  (1897)  167 
U.  S.  47;  New  York,  etc.,  R.  Co.  v,  Bristol, 
(1894)  161  U.  S.  667;  Cantini  r.  Tillman, 
(1893)  64  Fed.  Rep.  974;  Ex  p.  Smith,  (1869) 
38  Cal.  702;  Parks  r.  State,  (1902)  159  Ind. 
211;  State  17.  Bohemier,  (1902)  96  Me.  257; 
Com.  V,  Abrahams,  (1892)   156  Mass.  57. 

A  state  statttte  enacted  for  the  protection 
of  hejJth  and  for  the  prevention  of  fraud  is 
not  inconsistent  with  this  amendment.  Pow- 
eU  17.  Pennsylvania,   (1888)    127  U.  S.  683. 

From  the  very  necessities  of  society,  legisla- 
tion of  a  special  character  having  these  ob- 
jects in  view  must  often  be  had  in  certain 
districts,  such  as  for  draining  marshes  and 
irrigating  arid  plains.  Special  burdens  are 
often  necessary  for  general  benefits  —  for 
supplying  water,  preventing  fires,  lighting 
districts,  cleaning  streets,  opening  parks,  and 
many  other  objects.  Regulations  for  these 
purposes  may  press  with  more  or  less  weight 
upon  one  than  upon  another,  but  they  are 
designed  not  to  impose  unequal  or  unneces- 
sary restrictions  upon  any  one,  but  to  pro- 
mote, with  as  little  individual  inconvenience 
as  possible,  the  general  good.  Though  in 
many  respects  necessarily  special  in  their 
character,  they  do  not  furnish  just  ground 
of  complaint  if  they  operate  alike  upon  all 
persons  and  property  under  the  same  circum- 
stances and  conditions.  Class  legislation, 
discriminating  a^inst  some  and  favoring 
others,  is  prohibited,  but  legislation  which 
in  carrying  out  a  public  purpose  is  limited 
in  its  application,  if  within  the  sphere  of  its 
operation  it  aflfects  alike  all  persons  sim- 
ilarly situated,  is  not  within  the  amendment. 
Barbier  v.  Connolly,    (1885)    113  U.  S.  31. 

This  clause  does  undoubtedly  prohibit  dis- 
criminating and  partial  legislation  by  any 
state,  in  favor  of  particular  persons  as  against 
others  in  like  condition.  Equality  of  protec- 
tion implies  not  merely  equal  accessibility  to 
the  courts  for  the  prevention  or  redress  of 
wrongs  and   the  enforcement  of   rights,  but 


equal  exemption  with  others  in  like  condition 
from  charges  and  liabilities  of  every  kind. 
But  the  clause  does  not  limit,  nor  was  it  de- 
signed to  limits  the  subjects  upon  which  the 
police  power  of  the  state  may  be  exerted. 
The  state  can  now,  as  before,  prescribe  regu- 
lations for  the  health,  good  order  and  safety 
of  society,  and  adopt  such  measures  as  will 
advance  its  interests  and  prosperity.  And  to 
accomplish  this  end  special  legislation  must 
be  resorted  to  in  numerous  cases,  proividing 
against  accidents,  disease,  and  danger,  in  the 
varied  forms  in  which  they  may  come.  The 
nature  and  extent  of  such  legislation  will 
necessarily  depend  upon  the  judgment  of  the 
legislature  as  i^o  the  security  needed  by  so- 
ciety. Minneapolis,  etc.,  R.  Go.  t\  Beckwith, 
( 1889)   129  U.  S.  29. 

Police  powers  reserved  at  time  Constitution 
adopted.  —  This  amendment  does  not  take 
from  the  states  those  powers  of  police  that 
were  reserved  at  the  time  the  original  Con- 
stitution was  adopted.  Undoubtedly  it  for- 
bids any  arbitrary  deprivation  of  life,  liberty , 
or  property,  and  secures  equal  protection  to 
all  under  like  circumstances  in  the  enjoy- 
ment of  their  rights;  but  it  is  not  designed 
to  interfere  with  the  power  of  the  state  to 
protect  the  lives,  liberty,  and  property  of  its 
citizens,  and  to  promote  their  health,  morals, 
education,  and  good  order.  Giozza  v.  Tier- 
nan,  (1893)   148  U.  S.  662. 

Improper  motives  of  the  legislature  will 
not  be  attributed.  —  To  withdraw  from  any 
class  the  protection  of  the  police  laws,  from 
prejudice  or  from  any  desire  to  discourage 
their  presence,  would  be  inhuman  and  bar- 
barous, and  the  court  will  not  attribute  anv 
such  motives  to  a  co-ordinate  department  of 
the  gov<*mment.  People  v,  Brady,  (1870)  40 
Cal.  198. 

Removal  of  snow  from  sidewalk.  —  The 
constitutional  provision  Avns  held  to  be  vio- 
lated by  a  municipal  ordinance  which  re- 
quired the  tenant  or  occupant,  or,  if  there  be 
no  tenant,  the  owner  of  premises  on  every 
street  having  a  sidewalk,  to  remove  the  snow. 
State  r.  Jackman,   (1898)   69  N.  II.  318. 
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(2)  Question  of  Reasonableness.  —  In  determining  the  question  of  the 
reasonableness  of  a  police  regulation,  a  state  legislature  is  at  liberty  to  act  with 
reference  to  the  established  usages,  customs,  and  conditions  of  the  people,  and 
with  a  view  to  the  promotion  of  their  comfort  and  the  preservation  of  the  public 
peace  and  good  order. 

Plessy  r.  Ferguson,  (1896)    163  U.  S.  560. 

(3)  Wisdom  or  Policy  of  Statutes.  —  Under  the  general  police  power,  the 
legislature  has  inherent  authority  to  enact  laws  in  promotion  of  the  health, 
safety,  and  welfare  of  the  people,  and  its  arm  cannot  be  stayed  when  exercised 
for  this  purpose.  Questions  relating  to  the  wisdom,  policy,  and  expediency  of 
statutes  are  for  the  people's  representatives  in  the  legislature  assembled,  and 
not  for  the  courts  to  determine. 

Ex  p.  Boyce,  (1904)  27  Nev.  299. 

(4)  In'Stanees  of  Exercise  of  Police  Power  (see  also  throughout  the  notes 
under  this  division)  —  (a)  Protection  of  Highways.  —  A  state  statute  which  pro- 
vides that  "  any  person  who  drives  a  herd  of  horses,  mules,  asses,  cattle,  sheep, 
goats,  or  swine  over  a  public  highway,  where  such  highway  is  constructed  on  a 
hillside,  shall  be  liable  for  all  damage  done  by  such  animals  in  destroying  the 
banks  or  rolling  rocks  into  or  upon  such  highway,"  being  general  in  its  applica- 
tion, embracing  all  persons  under  substantially  like  circumstances,  and  not 
being  an  arbitrary  exercise  of  power,  does  not  deny  the  equal  protection  of  the 
law. 

Jones  V.  Brim,  (1897)  165  U.  S.  180,  affirming  Brimm  v.  Jones,  (1895)  11  Utah  200,  13 
Utah  440. 

(h)  Prohihiting  Biding  Bioyoles  on  Bidewalkf .  —  A  statute  which  provides  in  sub- 
stance that  no  person  over  twelve  years  old  shall  ride  a  bicycle  on  a  sidewalk, 
although  it  makes  a  child's  age  and  not  his  liability  to  inflict  injury  the  test  to 
determine  whether  or  not  he  may  ride  a  bicycle  on  the  sidewalk,  cannot  be  said, 
as  a  matter  of  law,  to  be  an  unreasonable  regulation  of  the  public  right  of  travel 
or  an  arbitrary  exercise  of  legislative  power.  When  any  person  may  make  the 
same  use  of  a  highway  as  every  other  person  of  the  same  age,  sex,  and  condition, 
employing  the  same  mode  of  travel,  it  is  an  equal  law. 

State  V.  Aldrich,   (1900)  70  N.  H.  392. 

(o)  Prohibiting  EstabUihing  Hoipitali  in  Built-up  Portions  of  Cities.  —  The  Pennsylvania 
Act  of  April  20,  1899,  entitled  "  An  Act  for  the  protection  of  the  public  health, 
prohibiting  hereafter  the  establishing  or  maintenance  of  additional  hospitals, 
pest  houses,  and  burial  grounds  in  the  built-up  portions  of  cities,"  wa&  held 
to  be  constitutional. 

Com.  V,  Cliarity  Hospital,   (1901)    198  Pa.  its  property  subject  to  valid  police  regula- 

St.  270,  the  court  saying:     "It  is  true  that  tion,  made  and  to  be  made,  for  the  health  and 

the  Act  does  not  prevent  the  defendant  from  comfort  of  the  people,  and  if  the  Act  in  ques- 

using  its  property  in  a  manner  which  before  tion  is  such  a  regulation,  the  defendant  has 

was  lawful,  but  the  defendant,  equally  with  no  cause  of  complaint.'' 
other   persons,  natural   and  artificial,   holds 
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(d)  Prohibiting  Fat  Rendering,  Bone  Boiling,  and  Fertilizer  Mannfactnring.  —  A  statute 
which  prohibited  the  business  of  fat  rendering,  bone  boiling,  or  the  manufacture 
of  fertilizers,  within  the  limits  of  any  incorporated  city,  or  within  three  miles 
distant  therefrom,  and  made  the  violation  of  tlie  provisions  a  misdemeanor 
which,  by  its  terms,  was  not  applicable  to  certain  counties,  was  held  not  to 
violate  the  Federal  Constitution,  but  to  be  a  proper  exercise  of  the  state's  police 
powers. 

People  17.  Rosenberg,  67  Hun  (N.  Y.)  52. 

(e)  Hegnlation  of  Proetitation.  —  A  municipal  ordinance  prescribing  limits  in  that 

city  outside  of  which  no  woman  of  lewd  character  shall  dwell,  does  not  deprive 

property  owners  within  the  prescribed  limits  of  the  equal  protection  of  the  laws. 

L*Hote  V,  New  Orleans,  (1900)    177  U.  S. 
595. 


A  Washington  statute  providing  that 
"  any  male  person  who  lives  with,  or  who 
lives  off  of,  in  whole  or  in  part,  or  accepts 
any  of  the  earnings  of  a  prostitute,  or  con- 
nives in  or  solicits  or  attempts  to  solicit  any 
male  person  or  persons  to  have  sexual  inter- 
course, or  cohabit  with  a  prostitute,  or  who 
shall  invite,  direct,  or  select  any  person  to 
go  to  a  house  of  ill-f ame^  for  any  immoral 
purpose;  or  any  person  who  shall  entice,  de- 
coy, place,  take,  or  receive  any  female  child  or 
person  under  the  age  of  eighteen  years,  into  any 
house  of  ill-fame  or  disorderly  house,  or  any 
house,  for  the  purpose  of  prostitution ;  or  any 
person  who,  having  in  his  or  her  custody  or 
control  such  child,  shall  dispose  of  ic  u>  be 
so  received,  or  to  be  received  in  or  for  any 


obscene,  indecent,  or  immoral  purpose,  exhi- 
bition, or  practice,  shall  be  deemed  guilty  of 
a  felony,  and  upon  conviction  thereof  shall 
be  imprisoned  in  the  penitentiary  not  less 
than  one  year  nor  more  than  five  years,  and 
fined  in  any  sum  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars,*' 
i3  not  invalid  as  discriminating  between 
male  and  female  persons,  by  making  it  a 
felony  for  a  male  person  to  live  with,  or  off 
of,  or  to  accept,  the  earnings  of  a  prostitute, 
while  a  female  may  do  these  acts  without 
criminal  liability.  Prostitution  is  unlawful, 
and  against  public  policy  and  ^od  morals, 
and  is  subject  to  police  regulation,  and  the 
legislature  may  therefore  restrict  it  to  such 
classes,  or  prohibit  it  by  such  penalties,  as 
may  be  deemed  necessary,  without  infringing 
upon  the  constitutional  provisions  referred 
to.    State  V.  Graham,  (1904)  34  Wash.  82. 


(f)  House  of  Bifngo  Act.  —  A  statute  entitled  "  An  Act  for  the  establishment  of 
a  house  of  refuge  for  women  "  was  held  not  to  violate  the  constitutional  pro- 
vision because  it  provided  for  women  between  the  ages  of  fifteen  and  thirty, 
guilty  of  misdemeanors,  a  punishment  different  in  place  and  period  from 
that  prescribed  for  transgressors  of  other  ages. 

People  v.  Coon,  (1893)  67  Hun  (N.  Y.)  523. 

(g)  Hognlating  Bale  of  Seed  Cotton.  —  A  statute  declaring  that  it  shall  be  unlawful 
for  any  person  to  sell,  deliver,  or  receive  for  a  price,  etc.,  any  cotton  in  the 
seed  where  the  quantity  is  less  than  what  is  usually  baled,  and  requiring  that 
every  such  sale  of  seed  cotton  shall  be  in  writing,  signed  by  all  the  parties 
thereto,  and  witnessed  by  two  witnesses  in  a  form  prescribed,  and  further,  that 
said  receipt  shall  be  delivered,  with  a  fee,  to  the  nearest  justice  of  the  peace,  whose 
duty  it  shall  be  to  docket  the  same  in  his  civil  docket  for  the  inspection  of  all 
persons,  was  held  to  be  a  constitutional  exercise  of  the  police  power. 


State  r.  Moore,  (1889)  104  N.  Car.  714, 
the  court  saying:  "The  statute  •  •  • 
comes  within  the  designation  of  a  public  local 
law.  Such  laws,  if  they  operate  uniformly 
and  subject  all  persons  who  come  within  the 
defined  locality  and  violate  their  provisions 
to  indictment  in  the  same  way,  and  to  the 
same  punishment,  are  not  repugnant  to  the 
constitution.     •     •     ♦     The    states    did    not 


originally  delegate  to  the  government  of  the 
United  States  the  power  to  protect  the  citi- 
zens of  the  state,  and  the  duty  originally 
assumed  by  the  states  of  guaranteeing  equal 
rights  to  all  remains  still  equally  as  binding 
as  an  obligation  and  unimpaired  as  a  right 
Rs  when  the  Federal  Constitution  was 
adopted.  The  Fourteenth  Amendment  ex- 
tends the  right  of  citizenship  in  the  state  and 
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nation  to  all  persons  bom  and  naturalized  in  •     •     •     against  oppression  under  any  law 

the  United  States  and  subject  to  the  jurisdic-  enacted  by  a  state  that    *     *     *     denies  to 

tion   thereof,   and   assumes   for   the    federal  them  the  equal  protection  of  the  law." 
government    the    obligation    to    protect    all 

e.  State  Control  ovee  Court  Procedure — (1)  In  Oeneral.  —  The 
equal  protection  of  the  law  is  denied  by  a  state  court  when  it  is  apparent  that 
the  same  law  or  course  of  procedure  would  not,  and  could  not,  lawfully  be 
applied  to  any  other  person  in  the  state  under  similar  circumstances. 


Ex  p.  Strieker,   (1901)    109  Fed.  Rep.  150. 

Questions  of  practice.  —  The  constitutional 
provision  was  not  intended  to  control  or  regu- 
late mere  matters  of  practice  in  the  state 
courts,  but  was  intended  to  secure  the  same 
—  an  equal  —  protection  to  every  person  or 
company  in  a  class  that  is  accorded  to  every 
other  person  or  company  in  the  same  class. 
Andrus  v.  Fidelity  Mut.  L.  Ins.  Assoc,  (1002) 
168  Mo.  151. 

That  a  state  is  a  party  plaintiff  does  not 


create  such  an  inequality  of  position  as  that 
the  defendant  can  be  said  to  be  deprived  of 
the  equal  protection  of  the  laws.  A  state 
statute  providing  that  the  state  "  may  sue 
in  its  own  name  and  is  entitled  to  all  the 
remedies  provided  for  the  enforcement  of 
rights  between  individuals  without  giving 
bond  or  security  or  causing  affidavit  to  be 
made,  though  the  same  may  be  required  if 
the  action  were  between  private  citizens,'* 
does  not  so  result.  Alabama  v.  Wolffe, 
(1883)    18  Fed.  Rep.  839. 


(2)  Change  in  Construction  of  Procedure  Statute.  —  There  is  no  absolute 
right  vested  in  the  individual  as  against  the  power  of  the  legislature  to  change 
modes  of  procedure.  And  a  similar  thought  controls  where  the  courts  of  the 
state  have  construed  a  statute  as  prescribing  one  form  of  procedure,  and  parties 
have  acted  under  that  construction,  and  subsequently  the  same  court  has  held 
that  the  statute  was  theretofore  misconstrued,  and  really  provided  a  different 
mode  of  procedure.  This  last  adjudication  cannot  be  set  aside  in  the  federal 
courts  on  the  ground  of  an  unjust  discrimination  or  a  denial  of  the  equal  pro- 
tection of  the  laws. 

Backus  V,  Ft.  Street  Union  Depot  Co.,  (1898)  169  U.  S.  571. 

(3)  Different  Modes  of  Ascertaining  Damages  to  Property,  —  A  statute 
which  makes  different  provisions  for  determining  the  damages  suffered  by  per- 
sons whose  property  is  taken  or  injured  in  the  progress  of  public  works  does 
not  deprive  them  of  the  equal  protection  of  the  laws. 

Burnett  v.  Com.,  (1897)   169  Mass.  422. 

(4)  Different  Tribunals  for  Different  Persons.  —  When  the  protection  of 
equal  laws  equally  administered  has  been  enjoyed,  it  cannot  be  said  that  there 
has  been  a  denial  of  the  equal  protection  of  the  law  within  the.  purview  of  the 
Fourteenth  Amendment,  only  because  the  state  has  allowed  one  person  to  seek 
one  forum  and  has  not  allowed  another  person,  asserted  to  be  in  the  same  class, 
to  seek  the  same  forum,  although  as  to  both  persons  the  law  has  nfforded  a 
forum  in  which  the  same  and  equal  laws  are  applicable  and  administered. 

fundaftiental  rights  are  equally  protected  and 
presen'od.  it  is  impossible  to  say  that  the 
rights  vhich  -irf  tlnm  protected  and  pre- 
c-rvpd  h-'ve  b'^en  denied  becnuse  the  state 
h"<*  Heor-ed  be«t  to  provide  for  a  trial  in  one 
forum  or  another.  It  is  not  under  any  view 
the    mere   tribunal    into   which    a   person   is 

551  Volume  IX. 


Cincinnati  St.  R.  Co.  v.  Snell,  (1904)  193 
U.  S.  36,  wherein  the  court  said :  "  It  is  fun- 
damental rights  which  the  Fourteenth  Amend- 
ment safeguards  and  not  the  more  forum 
which  a  state  may  see  proper  to  de^ijrnite 
for  the  enforcement  and  protection  of  such 
rights.     Given   therefore  a   condition   where 
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authorized  to  proceed  by  a  state  which  deter-  This  clause  is  intended  to  prevent  the  es- 

mines  whether  the  equal  protection  of  the  tablishment  of  tribunals  for  one  class  of  per- 
law  has  been  afforded,  but  whether  in  the  sons  varying  from  those  which  determine  the 
tribunals  which  the  state  has  provided  equal  rights  of  all.  Charge  to  Grand  Jury,  (1876) 
laws  prevail."  21    Int.   Rev.    Kcc.    173,   30    Fed.    Cas.    No. 

18,260. 

(5)  Yenvje,  —  The  provision  in  a  state  constitution  that  "  a  corporation  or 
association  may  be  sued  in  the  county  where  the  contract  is  made,  or  is  to  be 
performed,  or  where  the  obligation  or  liability  arises,  or  the  breach  occurs,  or 
in  the  county  where  the  principal  place  of  business  of  such  corporation  is 
situated,  subject  to  the  power  of  the  court  to  change  the  place  of  trial  as  in 
otlier  cases,"  does  not  conflict  with  this  amendment,  nor  deny  to  a  corporation 
the  right  to  have  an  action  in  the  county  where  it  has  its  principal  place  of 
business. 

Lewis  V.  South  Pac.  Coast  R.  Co.,  (1684)  erally  throughout  the  jurisdiction,  and  ex- 
66  Cal.  209.  empting  a  certain  locality  from  its  benefits, 

would    violate   the   constitutional    provision. 

Change  of  venue  —  exempting  certain  State  %>.  Hayes,  (1884)  81  Mo.  574.  But  see 
locality.  —  Statutory  authority  authorizing  generally,  infra.  Relating  to  Local  Oovem- 
the  change  of  venue  in  causes  of  action  gen-       ment,  p.  594. 

(6)  Constitutional  Amendment  Fixing  Jurisdiction  of  Cases  Previously 
Appealed.  —  An  amendment  to  a  state  constitution  dividing  the  Supremo 
Court  into  two  divisions,  and  giving  division  number  two  exclusive  jurisdiction 
of  criminal  cases,  is  not  in  conflict  with  the  Constitution  of  the  United  States  as 
denying  the  equal  protection  of  the  laws  because  of  its  application  to  cases  which 
had  been  appealed  prior  to  its  adoption. 

State  r.  Jackson,   (1891)    105  Mo.  196. 

(7)  Refusal  of  Application  to  File  Supplementary  Answer.  —  The  refusal 
of  a  state  court  to  grant  an  application  for  leave  to  file  a  supplementary  answer, 
is  not  a  denial  of  the  ejqual  protection  of  the  laws  when  there  is  no  abuse  of 
discretion. 

Sawj'er  v.  Piper,   (1903)    189  U.  S.  157. 

(8)  Trial  by  Jury  (see  Exclusion  of  Negroes  from  Juries,  and  Discrimdnat- 
ing  Against  Mongolians  as  Jurors,  pp.  561  and  669).  —  The  equal  protection 
of  laws  is  not  deniccf  by  a  provision  in  a  state  constitution  abridging  the  right 
of  trial  by  jury  in  the  courts  of  a  city  within  that  state,  without  making  a 
similar  provision  for  the  counties  of  the  state. 

Ch:>pi>eil    dipinicn.    rlr.,    Co.    v.    Sulphur  court's  equitable  jurisdiction  on  the  ground  of 

Mines  Co.,  (1899)   172  U.  S.  475.  misrepresentation,   and    the   court   submitted 

tlie  case  to  the  jury  and  denied  a  hearing  in 

A  jury  composed  exclusively  of  male  per-  equity,  it  was  held  that  under  the  Missouri 

sons  when  the  constitution  of  the  state  re-  statute  the  liability  of  the  company  after  the 

quires  that  women,  equally  with  men,  sliall  death   of  the  insured  could  only  be  avoided 

be  subject  and  eligible   to  jury  duty   where  by  showing  that  some  misrepresentation  in- 

they  possess  the  same  qualificntions  as  men,  duced  the  company  to  issue  the  policy,  and 

does  not  deny  to  the  male  defendant  the  equal  that   the  matter  misrepresented   contributed 

protection  of  the  laws.     McKinney  v.  State,  to  his  death,  and  this  defense  was  strictly 

(1902)  3  Wyo.  724.  legal,  triable  by  a  jury,  and  would  be  such 

without  the  statute  declaring  that  issues  in 

Jury  trial  on  alleged  insurance  misrepre-  such  cases  shall  be  determined  by  a  jury; 

sentations.  —  WTiere.  in  an   notion   on   a  life  also  that  the  statute  did  not  contravene  the 

insurance  policy,  the  nnswer  prnyed   for  the  constitutional    amendment.      Schuermann    v. 

annulment  of  the  policy  by  the  exercise  of  the  Union  Cent.  L.  Ins.  Co.,  ( 1901 )   165  Mo.  641. 
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In  election  contests.  -An  Alabama  Act 
which  provided  that  "  in  all  contests  of  elec- 
tions lor  the  office  of  justice  of  the  pe'Uce 
or  constable,  or  for  any  office  which  is  filled 
by  the  vote  of  a  single  county,  except  for 
members  of  the  general  assembly,  the  person 
whose  election  is  contested  is  entitled  to  a 
trial  by  jury"  was  held  to  be  constitutional, 
the  court  saying:  "The  provision  compre- 
hends, without  discrimination,  all  persons 
falling  within  the  class  designated.  It  acts 
equally  and  uniformly  upon  all  persons  whose 
election  to  office,  filled  in  the  designated  way, 
except  members  of  the  general  assembly 
(which  exception  comprehends  a  class  upon 
which  it  operates  uniformly)  is  contested. 
•  *  *  It  was  competent  for  the  legislature 
to  withhold  the  right  entirely,  or  extend  it  to 
one  class  of  officials  to  the  exclusion  of  other 
classes,  or  to  one  class  of  parlies  to  the  ex- 
clusion of  another  class.'*  Taliaferro  r.  Lee, 
(1893)   97  Ala.  92. 

Requiring  party  to  pay  costs  on  applica- 
tion for  special  jury.  —  A  statute  of  Missouri 
which  provided  that  "  in  every  city  in  the 
state  of  Missouri  having  over   one   hundred 


thousand  inhabitants,  all  courts  of  record  in 
which  juries  are  required  shall  have  power, 
upon  the  application  of  either  party,  to  order 
a  special  jury  for  the  trial  of  any  cause,  if 
the  application  be  made  at  least  three  days 
before  the  trial,  and  when  ordered,  the  jury 
commissioner,  as  he  may  be  directed  by  the 
court,  shall  select  and  furnish  to  the  proper 
olDcer  of  said  court  the  names  of  the  persons 
to  be  summoned  for  such  special  jury,  and 
said  officer  shall  summon  them  according  to 
the  order  of  the  court,  and  make  out  and  de- 
liver to  each  party,  or  his  attorney,  a  panel 
of  the  jury  so  summoned;  but  the  costs  of 
such  special  jury  shill  be  paid  by  the  party 
so  applying,  irrespective  of  the  result,  unless 
the  judge  presiding  at  the  trial  shall,  at  the 
close  thereof,  or  within  two  days  thereafter, 
certify  that  the  costs  of  the  special  jury  shall 
be  taxed  as  other  costs  agiiinst  the  losing 
party,"  etc.,  was  held  to  be  constitutional. 
The  constitutional  provision  is  not  violated 
because  a  party  who  applies  for, a  special  jury 
must  deposit  the  costs  thereof,  and  a  poor 
man  is  thereby  deprived  of  having  a  special 
jury.  Eckrich  v.  St.  Louis  Transit  Co.,  (1903) 
176  Mo.  621. 


(9)  Discretion  to  Prosecute  by  Informa-tion  or  Indictment,  —  The  vesting 
of  power  in  a  state  court  to  decide  which  of  two  modes  may  be  pursued  in  the 
prosecution  of  criminal  cases,  where  either  one  of  two  is  lawfully  authorized 
by  the  constitution  of  the  state,  and  where  equal  protection  of  the  law  of  either 
forum  is  accorded  all  persons  under  like  circimistances,  is  not  a  delegation  to 
the  courts  of  a  power  to  discriminate  between  citizens  to  their  disadvantage  or 
inequality  of  right 

State  V.  Little  Whirlwind,   (1899)   22  Mont.  428. 

(10)  Peremptory  ChaUefi/jes,  —  The  equal  protection  of  the  laws  is  not 
denied  because  a  defendant  is  given  the  same  number  of  peremptory  challenges 
upon  an  arrangement  for  trial  by  a  struck  jury  that  he  would  have  in  a  trial 
before  an  ordinary'  jury. 

Brown  r.  New  Jersey,  (1899)  175  U.  S.  176.       side  of  an  action  they  must  join  in  chalieng- 

ParHea   on   same    aide   must    ioin    in   chal-  ^"^'  ^  i^^^^  before  it  can  be  made,  does  not 

iJ^l^        A     ^Tf-!i       ^.^  •  i^.?    V  n„?v;tr.  violatc  the  constitutional  provision.     MuUer 

Ittlgmg  -A    statutory     provision     requiing  ,,  „,^,,    ( 1902)    138  Cal.  163. 

that  where  there  are  several  parties  on  either  ' 

AUowing  State  More  Challenges  in  Large  Cities. —  A  state  statute  which  provides 
that  in  all  capital  cases,  excojrt  in  cities  having  a  population  of  over  100,000 
inhabitants,  the  state  shall  \)q  allowed  eight  peremptory  challenges  to  jurors, 
and  in  such  cities  shall  be  allowed  fifteen,  does  not  deny  the  equal  protection 
of  the  laws. 

Hayes  v.  Missouri,   (1887)    120  U.  S.  69. 

(11)  Failure  to  Provide  Method  for  Enforcing  Attendance  of  Nonresident 
Witnesses.  —  The  failure  of  the  law  to  provide  the  method  for  enforcing  the 
attendance  of  nonresident  witnesses,  and  for  the  procuring  and  reception  of 
their  depositions,  is  not  in  a  particular  case  a  denial  to  the  accused  of  the 
equal  protection  of  the  laws. 


553 


Volume  IX. 


Equal  ]?rot6ctioii  of  Uwf.  CONSTITUTION.  Amendintnt  XIV.,  Me.  1. 

Minder    V,    State,     (1901)     113    Ga.    772,  equal  protection  of  the  laws  when  he  is  tried 

affirmed  (1902)   183  U.  S.  669.    In  this  case  under  laws  of  procedure  applicable  to  every 

the  court  said:     "  We  do  not  see  how  a  per-  person  charged  with  crime." 
son  on  trial  could  be  so  said  to  be  denied  the 

(12)  Ex  Parte  Depositions.  —  A  &tatute  whiah  prohibits  the  taking  of 
ex  parte  depositions  by  either  party,  where  one  of  the  parties  consists  of  a 
corporation,  is  not  contrary  to  the  constitutional  provision,  as  parties  to  suits 
are  placed  upon  an  equal  footing. 

Houston,  etc.,  R.  Co.  v.  Stuart,  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep.  799. 

(13)  AUowcmce  of  Attomey^s  Fees  a/nd  Damages  —  (a)  in  Aetiom  Againn 
Railroads  —  aa.  In  AcnoNS  Generally.  —  A  statute  which  provides  that  in  an 
action  for  certain  claims  against  a  railroad  company,  if  the  plaintiff  obtains 
judgment  he  shall  be  entitled  to  recover  the  amount  of  such  claim  and  all  costs, 
and  in  addition  thereto,  all  reasonable  attorney's  fees,  not  to  exceed  ten  dollars, 
cannot  be  sustained.  Such  a  atatute  cannot  be  upheld  on  the  ground  that  the 
penalty  is  cast  only  upon  corporations,  that  to  them  special  privileges  are 
granted  and  therefore  upon  them  special  burdens  may  be  imposed,  as  the  penalty 
is  not  imposed  upon  all  business  corporations;  nor  does  the  i)eculiar  and 
hazardous  business  of  railroading  carry  with  it  a  special  necessity  for  the 
prompt  payment  of  debts.  "  It  is,  of  course,  proper  that  every  debtor  should 
pay  his  debts,  and  there  might  be  no  impropriety  in  giving  to  every  successful 
suitor  attorney's  fees.  Such  a  provision  would  bear  a  reasonable  relation  to 
the  delinquency  of  the  debtor,  and  would  certainly  create  no  inequality  of  right 
or  protection.  But  before  a  distinction  can  be  made  between  debtors,  and  one 
be  punished  for  a  failure  to  pay  his  debts,  while  another  is  permitted  to  become 
in  like  manner  delinquent  without  any  punishment,  there  must  be  some  differ- 
ence  in  the  obligation  to  pay,  some  reason  why  the  duty  of  payment  is  more 
imperative  in  the  one  instance  than  in  the  other." 

Gulf,  etc.,  R.  Co.  V.  Ellis,  (1897)  165  U.  S.  fend  against  claims  which  they  believe  to  be 

156.     See  also  Los  Angeles  Gold  Mine  Co.  v.  illegal   or  exorbitant,   but  this   statute  does 

Campbell,    (1899)    13  Colo.  App.  2,  as  to  a  not   provide   for   the   recovery   of  attorney's 

Colorado  statute  providing  that  ''  in  all  suits  fees  unless  it  shall  be  judicially  determined 

for  the  foreclosure  of  liens  provided  for  in  that  the  defendant  had  neglected  its  duty  and 

this  Act,  in  which  the  plaintiff  shall  obtain  a  been  guilty  of  a  violation  of  the  statute.    If 

judgment  and   decree  of  foreclosure  against  no   damages  are  recovered  there  can  be  no 

the  property  described  in  said  lien,  there  shall  attorneys*  fees,  and  if  the  corporation  deems 

be  taxed  as  costs,  in  addition  to  the  costs  al-  the  demand  exorbitant  it  is  entitled  to  make 

ready  provided  for  in  such  cases,  a  reasonable  a  tender  of  the  actual  damages." 

sum  88  an  attorney  fee  to  be  fixed  by  the  j^     ,            ^^         establishinR   a    railroad 

""Td    T^"               «»«lenng  such  judgment  ,„„„},,;„„  ,„titlins  the  plaintiff  in  action* 

*^       ^^      '  against  a  railroad  company  for  a  breach  of 

The   foUowing   cases   should   be   noted   in  its  provisions  to  recover,  in  addition  to  the 

light  of  the  case  of  Atchison,  etc.,  R.  Co.  v.  damages  therein  provided  for,  an  attorney's 

Matthews,   (1899)   174  U.  S.  96,  noted  infra,  fee,  is  valid.    Burlington,  etc.,  R.  Co.  v.  Dey, 

In   Aciiona    for   Damages   Caused    by    Com-  (1891)   82  Iowa  313. 

mnnicated  Fires,  p.  555.  ^   Mississippi   Act   which   provided   "  that 

An  Illinois  statute  coneerningr  the  fencing  whenever  an  appeal  shall  be  taken  from  the 

and  operation  of  railroads,  which  authorized  judgment   of   any   court,   in   any   action   for 

the  recovery  of  damages  and  reasonable  attor-  damages,  brought  by  a.ny  citizen  of  this  state 

ney's  fees  in  case  of  a  violation  of  the  Act,  against    any    corporation,    a    reasonable    at- 

was    held    to    be   constitutional.      Cleveland,  torney's  fee  for  the  appellee  shall  be  assessed 

etc.,  R.  Co.  r.  Hamilton,  (1903)  200  111.  633.  by  the  court  imrl  cvprtified  by  the  clerk  of  the 

In  this  case  the  court  said:     *' Corporations  court  or  ju'-ticp  of  the  peace,  as  the  case  may 

have  equal  rights  with  natural  persons  to  de-  be,  to  the  Appellate  Court,  and  upon  affirm- 
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ance  of  the  judgment  a  judgment  for  the 
amount  so  assessed  shall  be  rendered  in  favor 
of  the  appellee  and  against  the  appellant,  and 
the  sureties  on  his  appeal  bond,  and  collection 
thereof  shall  be  had  in  the  same  manner  as 
of  other  judgments  rendered  on  appeals;  pro- 
vided, the  fee  so  assessed  shall  not  be  less 
than  fifteen  dollars  in  appeal  from  the  court 
of  a  justice  of  the  peace,  nor  less  than  twenty- 
five  dollars  in  appeal  from  the  judgment  of 
a  Circuit  Court/  was  held  to  be  unconstitu- 
tional. Chicago,  etc.,  R.  Co.  t?.  Moss,  (1882) 
60  Miss.  641. 

On  appeal  from  magistrate's  decision. — 
An  Alabama  statute  which  provided  that 
"any  corporation,  person  or  persons,  owning 
or  controlling  any  railroad  in  this  state,  or 
any  complainant  against  such  corporation,  per- 
son or  persons,  taking  an  appeal  from  a  de- 
cision rendered  by  a  justice  of  the  peace,  in 
suit  for  damages  brought  under  the  provi- 
sions of  section  1711  [of  the  Code]  and  failing 
to  sustain  such  appeal,  or  to  reduce  or  in- 
crease the  judgment  before  the  Appellate 
Court,  shall  be  liable  for  a  reasonable  at- 
torney's fee  incurred  by  reason  of  such  appeal, 
to  be  assessed  by  the  court,  not  to  exceed 
twenty  dollars;  and  the  attomey*s  fee  shall 
be  part  of  the  cost,  and  collected  as  such,*' 
was  held  to  be  unconstitutional.  South,  etc., 
Alabama  R.  Co.  v,  Morris,  (1880)  65  Ala. 
193. 

In  actions  for  killing  stock.  —  An  Arkansas 
statute  which  provided  for  the  appointment  of 
a  board  by  the  parties,  or  either  party  if  the 
other  should  neglect  to  appoint  an  appraiser 
after  notification  to  do  so,  to  assess  damages, 
and  that  if  either  party  refused  to  abide  by 
the  assessment,  making  it  necessary  to  bring 
a  suit  by  the  other  party,  the  delinquent 
party  should  be  subject  to  the  attorney's  fee 
where  the  judgment  of  the  court  was  not 


more  favorable  to  him  than  the  award  of  the 
board,  was  held  to  be  unconstitutional.  St. 
Louis,  etc.,  R.  Co.  r.  Williams,  (1887)  49 
Ark.  492. 

A  Ka/nsas  statute  giving  a  reasonable  at- 
torney's fee  to  the  plaintiff,  in  the  case  of  a 
recovery,  for  the  prosecution  of  a  suit  against 
a  railroad  corporation  for  the  value  of  stock 
killed  or  injured,  was  held  to  be  constitu- 
tional. Kansas  Pac.  R.  Co.  V.  Mower, 
(1876)'  16  Kan.  573.  See  also  Kansas  Pac. 
R.  Co.  V.  Yanz,   (1876)    16  Kan.  583. 

The  Michigan  Act  of  1885  which  author- 
ized the  plaintiff,  in  a  suit  against  a  railroad 
company,  to  recover  damages  for  killing  cattle, 
but  taxed  the  attorney's  fee  of  twenty-five 
dollars  as  part  of  his  costs,  was  held  to  be 
unconstitutional.  Wilder  v,  Chicago,  etc., 
R.  Co.,  (1888)  70  Mich.  382,  the  court  say- 
ing: "The  imposing  of  the  attorney  fee  of 
twenty-five  dollars  as  costs,  cannot  be  upheld. 
The  legislature  cannot  make  unjust  distinc- 
tions between  classes  of  suitors  without 
violating  the  spirit  of  the  Constitution.  Cor- 
porations have  equal  rights  with  natural 
persons  as  far  as  their  privileges  in  the  courts 
are  concerned.  They  can  sue  and  defend  in 
all  courts  the  same  as  natural  persons,  and 
the  law  must  be  administered  to  them 
with  the  same  equality  and  justice  which  it 
bestows  upon  every  suitor,  and  without  which 
the  machinery  of  the  law  becomes  the  engine 
of  tyranny." 

A  Texa^  statute  which  provides  that  whert 
there  shall  be  presented  a  claim  to  a  railroad 
not  exceeding  fifty  dollars  for  the  killing  of 
stock,  and  the  claim  is  not  paid  within  a 
certain  time,  there  may  be  recovered,  in  ad- 
dition, an  attorney's  fee,  was  held  not  to  be 
unconstitutional.  Gulf,  etc.,  R.  Co.  v.  Ellis, 
(Tex.  1892)    18  S.  W.  Rep.  723. 


66.  In  Actions  poe  Damages  Causbd  by  Communicated  Fires.  —  A  state  statute 
providing  that  in  all  actions  brought  under  the  statute  against  railway  com- 
panies for  damages  by  fire  caused  by  operating  the  railroad,  if  the  plaintiff 
recover  there  shall  be  allowed  him  by  the  court  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  judgment,  does  not  deny  the  equal  protection  of 
the  laws  when  it  is  held  by  the  state  Supreme  Court  to  be  somewhat  in  the 
nature  of  a  police  regulation,  designed  to  enforce  care  on  the  part  of  the 
railroad  companies,  and  giving  full  force  to  the  presumption  which  attaches 
to  the  action  of  a  state  legislature  that  it  has  full  knowledge  of  the  conditions 
within  the  state,  and  intends  no  arbitrary  selection  or  punishment^  but  simply 
seeks  to  subserve  the  general  interest  of  the  public. 


Atchison,  etc.,  R.  Co.  v.  Matthews,  (1809) 
174  U.  S.  96,  wherein  the  court  said :  "  When 
the  legislature  imposes  on  railroad  corpora- 
tions a  double  liability  for  stock  killed  by 
passing  trains  it  says,  in  effect,  that  if  suit 
be  brought  against  a  railroad  company  for 
stock  killed  by  one  of  its  trains  it  must  enter 
into  the  courts  under  conditions  different 
from  those  resting  on  ordinary  suitors.  If 
it  is  beaten  in  the  suit  it  must  pay  not  only 


the  damage  which  it  has  done,  but  twice  that 
amount.  If  it  succeeds,  it  recovers  nothing. 
On  the  other  hand,  if  it  should  sue  an  in- 
dividual for  destruction  of  its  live  stock  it 
could  under  no  circumstances  recover  any 
more  than  the  value  of  that  stock.  So  that 
it  may  be  said  that  in  matter  of  liability,  in 
case  of  litigation,  it  is  not  placed  on  an 
equality  with  other  corporations  and  individ- 
uals;  yet  this  court  ha»  unanimously  said 
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that  the  differentiation  of  liability,  this  in-  also    Missouri,    etc.,    R.    Co.     r.     Simonson, 

equality  of  right  in  the  courts,  is  of  no  sig-  U902)   64  Kaji.  802;  Missouri  Pac.  R.  Co.  r. 

nificance  upon  the  question  of  constitution-  Merrill,   (1888)   40  Kan.  404;  Clark  x>.  Elli- 

ality^"    Affirming  (1897)   58  Kan.  447.     See  thorpe,  (1897)  7  Kan.  App.  342. 

(b)  In  AotioDs  Agaiait  Insurance  Companiei. —  A  statute  providing  that,  upon  render- 
ing judgment  against  an  insurance  company  upon  a  policy  of  insurance  on 
real  property  against  total  loss,  the  court  shall  allow  the  plaintiff  a  reasonable 
sum  as  an  attorney's  fee,  is  not  a  denial  of  the  equal  protection  of  the  laws, 
either  for  classifying  losses  on  real  estate  separately  from  losses  on  other 
property,  or  for  allowing  the  fee  in  case  of  a  total  loss  of  real  estate  insured,  and 
not  permitting  recovery  of  such  fee  when  the  property  insured  has  been  only 
partially  destroyed. 


Farmers*,  etc.,  Ins.  Co.  t?.  Dobney,  (1903) 
189  U.  S.  305,  wherein  the  court  said  that 
contracts  of  insurance,  generically  considered, 
possess  such  distinctive  attributes  as  to 
justify  their  classification  separate  from  other 
contracts,  and  as  between  themselves  may  be 
classified  separately  depending  upon  the 
nature  of  the  insurance,  the  character  of  the 
property  covered,  and  the  extent  of  the  loss 
which  may  have  supervened;  affirming 
(1901)  62*Neb.  213.  See  also  Niagara  F. 
Ins.  Co.  V.  Cornell,  (1901)  110  Fed.  Rep. 
821;  Tillis  v.  Liverpool,  etc.,  Ins.  Co.,  (Fla. 
1903)  36  So.  Rep.  171;  Continental  F.  Ins. 
Co.  r.  Whitaker,  (1903)  112  Tenn.  151.  But 
see  Phenix  Ins.  Co.  r.  Hart,  (1900)  112  Ga. 
765;  Phoenix  Ins.  Co.  t?.  Schwartz,  (1902) 
115  Ga.  113,  and  also  Williamson  r.  Liver- 
pool, etc.,  Ins.  Co.,  (1900)  106  Fed.  Rep.  32, 
in  which  case  the  court  said  that  the  case  of 
Atchison,  etc.,  R.  Co.  v.  Matthews,  (1899) 
174  U.  S.  96,  "  has  carried  the  doctrine  of  the 
police  power  of  the  state,  I  take  it,  to  its 
ultimate  limit.  In  this  case  the  court  held 
to  be  valid  an  Act  of  the  legislature  of  the 
state  of  Kansas  entitled  *  An  Act  relating  to 
the  liability  of  railroad  companies  for  dam- 
ages by  fire,'  which  provided  that,  in  all 
actions  commenced  under  this  Act,  if  the 
plaintiff  shall  recover  there  shall  be  allowed 


him  by  the  court  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  judgment. 
This  ruling  waa  bottomed  on  the  distinct 
proposition  'that  there  is  a  peculiar  danger  of 
fire  from  the  running  of  railroad  trains. 
The  locomotives,  passing  as  tl^ey  do  at  great 
rates  of  speed,  and  often  when  the  wind  is 
blowing  a  gale,  will,  unless  the  utmost  care 
is  taken,  and  sometimes  in  spite  of  such  care, 
scatter  fire  along  the  track.  The  danger  to 
adjacent  property  is  one  which  is  especially 
felt  in  a  prairie  state  like  Kansas.  *  •  * 
Fire  catdiing  in  the  dry  grass  runs  for 
miles,  destroying  not  merely  crops,  but  houses 
and  bams.'  And  because  of  the  widespread 
and  far-reaching  disaster  to  whole  communi- 
ties, integral  parts  of  the  state,  incident  to 
the  escape  of  fire,  endangering  life  and  prop- 
erty, the  public  welfare  was  held  to  be  directly 
involved  in  such  calamity,  and  brought  the 
instance  within  the  police  power  of  the  state 
to  regulate,  as  a  preventive  and  protective 
remedy.  The  vigorous  dissent  of  four  out  of 
nine  justices  gives  assurance  that  the  dis- 
tinction almost  metaphysically  drawn  by  Mr. 
Justice  Brewer  between  that  ruling  and  the 
principles  enunciated  in  the  Ellis  Case  [Gulf, 
etc.,  R.  Co.  r.  Ellis,  (1896)  166  U.  S.  150] 
is  not  to  be  still  further  advanced." 


On  Certain  Life  and  Health  Ininranoe  Folieies.  —  A  statute  which  directs  that  life  and 
health  insurance  companies,  who  shall  default  in  payment  of  their  policies, 
shall  pay  twelve  per  cent,  damages,  together  with  reasonable  attorney's  fees, 
does  not  deny  the  equal  protection  of  the  laws  in  failing  to  impose  the  same 
conditions  on  fire,  marine,  and  inland  insurance  companies,  and  on  mutual 
benefit  and  relief  organizations  doing  business  through  lodge  and  mutual  relief 
benevolent  associations. 


Fidelity  Mut.  L.  Assoc,  r.  Mettler,  (1902) 
186  U.  S.  325.  See  also  Merchants  L.  Assoc, 
r.  Yoakum,  (C.  C.  A.  1899)  98  Fed.  Rep. 
251;  Mutual  L.  Ins.  Co.  r.  VValden,  (Tex. 
Civ.  App.  1894)  26  R.  W.  Rep.  1012;  Sun  L. 
Ins.  Co.  V.  Phillips,  (Tex.  Civ.  App.  1902)  70 


S.  W.  Rep.  603;  Mutual  L.  Ins.  Co.  v.  Blodg- 
ett,  (1894)  8  Tex.  Civ.  App.  45;  Union  Cent. 
L.  Ins.  Co.  r.  Chowning,  (1894)  86  Tex.  654; 
Mutual  L.  Ins.  Co.  r.  Simpson,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  837. 


(o)  In  Action  on  Mechanic's  lien.  —  A  statute  providing  "  that  if  upon  trial  of  the 

case  it  shall  be  found  in  favor  of  the  plaintiff,  then  judgment  shall  be  rendered 

in  his  favor  for  the  amount  as  returned  by  the  jury,  together  with  the  costs 
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of  the  court>  and  an  attomey'B  fee  of  not  lees  than  ten  dollars  ($10)  if  the 
suit  is  tried  before  a  justice  of  the  peace^  and  not  less  than  twenty-five  dollars 
($25)  if  it  be  tried  before  the  county  judge,  the  judge  of  the  county  or  circuit 
court,"  is  valid. 

Dell  t;.  Marvin,  (1899)  41  Fla.  226. 


(14)  Costs,  —  A  state  statute  which  provides  that  "whenever  it  shall 
appear  to  the  court  or  jury  trying  the  case  that  the  prosecution  has  been 
instituted  without  probable  cause  and  from  malicious  motives,  the  name  of  the 
prosecutor  shall  be  ascertained  and  stated  in  the  finding;  and  such  prosecutor 
shall  be  adjudged  to  pay  the  costs,  and  may  be  committed  to  the  county  jail  until 
the  same  are  paid,  or  secured  to  be  paid,"  does  not  deny  the  equal  protection 
of  the  law,  as  the  statute  is  applicable  to  all  persons  under  like  circumstances, 
and  does  not  subject  the  individual  to  an  arbitrary  exercise  of  power. 


Lowe  V,  Kansas,  (1896)   163  U.  S.  88. 

Security  for  costs.  —  A  'Ntw  York  statute 
providing  that  the  defendant  may  require 
security  for  costs  in  certain  cases  does  not 
violate  this  clause.  Venanzio  v.  Weir,  (1901) 
64  N.  Y.  App.  Div.  403. 

Costs  in  cases  tried  together.  —  The  con- 
stitutional provision  is  not  violated  by  a 
statute  providing:  "  If  two  or  more  cases 
are  tried  together  in  the  Supreme  Judicial 
Court,  in  the  Superior  Court,  or  in  a  police, 
district,  or  municipal  court,  the  presiding 
judge  may  reduce  the  witness  fees  and  other 
costs;  but  not  less  than  the  ordinary  witness 
fees  and  other  costs  recoverable  in  one  of  the 
cases  which  are  so  tried  together,  shall  be 
allowed."  Green  r.  Sklar,  (Mass.  1905)  74 
N.  E.  Rep.  695,  the  court  saying:  "  While  the 
statute  provides  that  costs  may  be  reduced 
when  two  or  more  cases  are  tried  together, 
the  law  applies  to  all  cases  that  come  within 
the  prescribed  class,  and  it  does  not  make  an 
arbitrary  distinction.  The  classification  rests 
upon  a  difference  which  bears  a  reasonable 
and  just  relation  to  the  subject  in  respect  to 
which  the  classification  is  made." 

To  allow  suitors  in  proceedings  under  a 
special  statute  to  recover  full  costs  is  by  no 
means  an  unjust  discrimination  because 
suitors  under  other  statutes  are  denied  them. 
La  Goo  V.  Seaman,  (Mich.  1904)  99  N.  W. 
Rep.  393. 


Allowance  of  extra  costs  in  certain  actions 
against  railroads.  — A  statute  of  Minnesota 
which  (allowed  an  extra  allowance  of  ten  dol- 
lars in  the  justice's  court,  and  double  costs 
in  the  District  Court  in  case  of  a  recovery  in 
actions  brought  against  railroad  companies 
for  neglecting  to  fence  their  ways,  was  held 
not  to  be  unconstitutional.  Johnson  i?.  Chi- 
cago, etc.,  R.  Co.,  (1882)  29  Minn.  425,  the 
court  saying:  "The  chief  purpose  of  the  al- 
lowance of  costs  is  compensation  or  indemnity 
for  expenses  incurred  in  enforcing  a  legal  or 
resisting  an  illegal  claim,  though  in  some 
cases  the  legislature  are  also  influenced  by 
considerations  of  public  policy.  The  right  of 
the  legislature  to  regulate  the  practice  and 
proceedings  of  suitors  in  the  tribunals  of  the 
state,  including  such  reasonable  regulations 
as  to  the  adjustment  of  costs  and  expenses 
between  the  parties  as  may  best  promote  the 
ends  of  justice  and  the  public  good,  has  been 
too  long  exercised  and  established  to  be  ques- 
tioned. The  principle  that  governs  the  al- 
lowance of  costs  does  not  require  that  they 
should  be  uniform  in  all  actions,  nor  the  same 
to  each  of  the  litigants  in  an  action;  and  so 
double  or  extra  costs  are  sometimes  allowed 
to  plaintiffs  or  defendants,  as  the  case  may 
be,  because  deemed  proper  from  the  nature 
and  circumstances  of  certain  species  of  liti- 
gation." Johnson  v.  Chicago,  etc.,  R.  Co., 
(1882)  29  Minn.  425,  followed  in  Schimmele 
V.  Chicago,  etc.,  R.  Co.,  (1886)  34  Minn.  218. 
See  also  Liquidating  Com'rs  r.  Marrero. 
(1902)   106  La.  130. 


(15)  Allowance  of  Interest  on  AfjinnaTice  of  Appeal.  —  A  statut-e  under 
which  the  state  Supreme  Court  may  allow  interest  upon  affirmance  of  a  judg- 
ment appealed  from  does  not  violate  this  clause. 

Syndicate  Imp.  Co.  v.  Bradley,  (1897)  7  Wyo.  235. 


(16)  Sentence  by  Judge  de  Facto.  —  When  by  a  state  law,  at  the  time  of 

the  trial  and  sentence  of  an  accused  person,  the  court  in  which  he  was  tried  and 

sentenced  was  a  court  de  jure,  and  the  judge  who  tried  and  sentenced  him  was 
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at  least  a  judge  de  facto,  and  the  sentence  itself  was  valid,  sued  sentence  is  not 
a  denial  of  the  equal  protection  of  the  law. 

In  re  Manning,  (1891)   130  U.  S.  506. 

(17)  Resentence  After  Serving  Part  of  Illegal  Senience.  —  One  who  has 
heen  sentenced  by  a  court  having  jurisdiction  of  the  oflFense  and  of  the  person, 
and  the  right  to  sentence  to  the  place  designated,  and  who  has  served  a  sub- 
stantial portion  of  the  time  for  which  he  was  sentenced,  may  be  resentenced 
if  it  turns  out  on  writ  of  error  brought  by  him  that  the  original  sentence  was 
unlawful,  and  in  so  doing  the  defendant  is  not  denied  the  equal  protection  of 
the  laws. 

Com.  V.  Murphy,   (1899)    174  Mass.  370. 

(18)  Refusal  to  Amend  the  Record,  —  The  refusal  of  a  state  appellate 
court  to  amend  a  record  so  as  to  show  that  the  accused  was  not  present  in 
person  or  by  counsel  in  that  court  at  the  time  it  affirmed  the  judgment  of  the 
trial  court  and  fixed  the  time  for  carrying  that  judgment  into  execution,  is 
not  a  denial  of  the  equal  protection  of  the  laws  when  the  law  of  that  state,  as 
declared  by  its  highest  court,  is,  that  amendments  of  the  record  of  a  court  in 
derogation  of  a  final  judgment  are  not  permitted  in  that  state  after  the  expira- 
tion of  the  term  at  which  the  judgment  was  rendered.  The  state  law  is 
applicable  to  all  persons  within  the  jurisdiction  of  the  state. 

Fielden  v,  Illinois,  (1892)   143  U.  S.  456,  affirming  (1889)   128  111.  695. 

(19)  Right  of  Appeal.  —  There  is  no  denial  of  the  equal  protection  of  the 
laws  because  in  one  district  the  state  is  allowed  an  appeal  and  such  an  appeal 
is  not  allowed  in  another  district  of  the  same  state. 

Mallett  V,  North  Carolina,  (1901)  181  U.  of  a  state  to  regulate  its  internal  affairs  to 
S.  597,  affirming  (1899)  125  N.  Car.  718.  See  deny  to  it  this  right."  Missouri  v.  Lewis, 
also  Sullivan  v.  Haug,   (1890)   82  Mich.  548.       (1879)   101  U.  S.  30. 

This  clause  "  contemplates  persons  and  Provisions  relating  to  transportation  corn- 
classes  of  persons.  It  has  not  respect  to  local  panics.  —  A  Florida  statute  provides  for  a 
and  municipal  regulations  that  do  not  in-  state  railroad  commission,  defining  the  duties 
juriously  affect  or  discriminate  between  per-  and  powers  of  such  commission  over  railroads 
sons  or  classes  of  persons  within  the  places  and  other  transportation  companies  doing 
or  municipalities  for  which  such  regulations  business  in  the  state,  and  providing  remedies 
are  made.  The  amendment  could  never  have  for  the  enforcement  of  the  powers  conferred 
been  intended  to  prevent  a  state  from  arrang-  upon  the  commission.  For  the  purpose  of 
ing  and  parcelling  out  the  jurisdiction  of  its  expediting  the  disposition  of  a  case  brought 
several  courts  at  its  discretion.  *  *"  *  [It]  inider  the  provisions  of  the  Act,  the  statute 
is  not  violated  by  any  diversity  in  the  juris-  puts  all  such  cases  in  a  class,  and  requires 
diction  of  the  several  courts  as  to  sub-  th:it  when  they  are  carried  far  review  from 
ject-matter,  amount,  or  finality  of  decision.  an  inferior  to  a  superior  court,  the  appellate 
if  all  persons  within  the  territorial  limits  of  proceedings  must  be  returned  before  the  ap- 
their  respective  jurisdictions  have  an  equal  pellate  courts  within  thirty  days,  and  that 
right,  in  like  cases  and  under  like  circum-  all  cases  thus  classified  shall  have  preference 
stances,  to  resort  to  them  for  redress.  Each  over  other  causes  before  the  appellate  courts 
state  has  the  right  to  make  political  sub-  in  the  hearing  and  determination  thereof.  It 
divisions  of  its  territory  for  municipal  pur-  was  held  that  this  was  a  reasonable  classifica- 
poses,  and  to  regulate  their  local  government.  tion  and  a  legitimate  declaration  of  the 
As  respects  the  administration  of  justice,  it  lo<;islativc  purpose  that  the  final  disposition 
may  establish  one  system  of  courts  for  cities  in  the  courts  of  all  cases  growing  out  of  the 
and  another  for  rural  districts,  one  system  for  general  regulation  of  railroads  and  other 
one  portion  of  its  territory  and  another  sys-  transportation  companies  by  the  rnilroad 
tem  for  another  portion.  Convenience,  if  not  commission  should  be  expedited,  and  this  for 
necessity,  often  requires  this  to  be  done,  and  the  i)urpose  of  making  such  commission  more 
it  would  seriously  interfere  with  the  power  elective   to  accomplish  the   purposes  of  its 
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creation.    State  r.  JaelcBOBTlIla  TtrminaJ  Co., 
(1899)   41  Fla.  376. 

Dependent  on  amount  in  controversy. — 
The  amendatory  Act  of  the  Illinois  legisla- 
ture passed  in  1887  (Laws  of  1887,  p.  166), 
added  to  sec.  8  of  the  Appellate  Court  Act 
(Hurd's  Stat.  1889,  p.  416),  which  contained 
the  proviso  '*  that  in  all  actions  where  there 


was  no  trial  on  an  issue  of  fact  in  the  lower 
eourt,  appeals  and  writs  of.  error  shall  lie 
from  the  appellate  courts  to  the  Supreme 
Court  where  the  amount  claimed  in  the 
pleadings  exceeds  one  thousand  dollars,"  does 
not  as  construed  deprive  any  suitor  of  the 
equal  protection  of  the  laws.  Cummings  v, 
Chicago,  etc.,  R.  Co.,  ( 1901 )   189  111.  609. 


/.  Contempt  of  Court.  —  Statutx>ry  provisions  pertaining  to  proceedings 
in  courts  of  the  district  in  which  the  debtor  resides,  which  authorize  a  decree 
fixing  the  payment  by  the  debtor,  on  proof  that  the  debt  was  for  necessaries, 
and  provide  that  a  failure  to  conform  to  the  decree  may  be  regarded  as  a 
contempt  of  court,  do  not  violate  the  constitutional  provision. 

Brown's  Case,   (1899)    173  Mass.  498. 

g.  Statutes  of  Limitations.  —  A  statute  of  limitations  which  operates 
upon  written  contracts  thereafter  executed,  and  continues  in  force  the  prior 
limitation  law  as  to  all  contracts  previously  executed,  is  not  void  as  lacking  a 
uniform  operation. 

upon  contracts  made  in  other  states  where 
action  is  not  brought  within  the  prescribed 
time,  notwithstanding  that  the  limitation 
period  is  longer  concerning  contracts  arising 
in  the  state  than  the  period  prescribed  for 
those  made  without  the  state.  Hawse  r. 
Burgmire,  (1878)  4  Colo.  313. 

The  constitutional  provision  is  not  violated 
by  a  state  statute  which  provides  that  where 
an  action  is  brought  on  a  written  instrument 
executed  beyond  the  state,  the  action  must 
be  brought  within  two  years.  Higgins  V. 
Graham,   (1904)   143  Cal.  131. 


McKean  r.  Archer,  (1892)  52  Fed.  Rep. 
791. 

Applied  to  particular  railroad  companies. 
—  A  North  Carolhia  statute  limiting  actions 
for  damages  for  occupation  of  land  by  a  rail- 
road company  to  five  years,  and  exempting 
from  its  operation  companies  chartered  prior 
to  1868,  does  not  deny  the  equal  protection  of 
the  laws.  Narron  r.  Wilmington,  etc.,  R.  Co., 
(1898)    122  N.  Car.  856. 

Contracts  made  in  other  states.  —  The 
state  has  the  authority  to  outlaw  remedies 


h.  Relating  to  Crimes — (1)  Habitual  Criminal  Statute.  —  A  state 
statute  providing  that  "  whoever  has  been  twice  convicted  of  crime,  sentenced 
and  committed  to  prison,  in  this  or  any  other  state,  or  once  in  this  and  once 
at  least  in  any  other  state,  for  terms  of  not  less  than  three  years  each,  shall, 
upon  conviction  of  a  felony  committed  in  this  state  after  the  passage  of  this 
Act,  be  deemed  to  be  an  habitual  criminal,  and  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  twenty-five  years,"  does  not  deny  to  any  one  the 
equal  protection  of  the  laws,  as  the  aggravated  penalty  prescribed  aflFects  alike 
all  persons  similarly  situated. 


McDonald  v.  Massachusetts,  (1901)  180  U. 
S.  311. 

A  state  statute  may  provide  that  persons 
who  have  been  before  convicted  of  crime 
may  suffer  severer  punishment  for  subsequent 
offenses  tlnn  for  the  first  offense  against  the 
law.  and  that  a  different  punishment  for  the 
same  offense  may  be  inflicted  under  particular 
circumstances,  provided  it  is  dealt  out  to  all 
alike  who  ?iro  Rimilnrlv  sitmted.  Moore  V. 
Missouri,   (ISP,!)    150  U.  S.  678. 

A  Kentucky  statute  providing?  that  "every 
person  convicted  o  second  time  of  felony,  the 
punishment  of  wliii'h  i«  cnnfinonient  in  the 
penitentiary,  shall  be  confined  in  the  peni- 
tentiary not  less  than  double  the  time  of  the 


first  conviction,  and,  if  convicted  a  third  time 
of  felony,  he  shall  be  confined  in  the  peni- 
tentiary during  his  life,"  does  not  deny  to  a 
person  convicted  of  larceny  and  twice  pre- 
viously found  fTuilty  of  the  crime  of  larceny, 
the  equal  protection  of  the  law.  Every  other 
person  convicted  as  he  had  been,  would 
have  been  subject  to  the  like  punishment. 
In  re  Boggs,   (1891)  45  Fed.  Rep.  475. 

The  Massachusetts  statute  of  1887,  en- 
titled "An  Act  to  provide  for  the  punish- 
ment of  habitual  criminals,"  was  held  not  to 
violate  the  constitutional  amendment.  Stur- 
tevant  r.  Com.,  (1893)  158  Mass.  598.  Sec 
also  McDonald  t\  Com.,  (1899)  173  Mass. 
322. 
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(2)  Differ erU  Sentences.  —  Sentences  imposed  on  a  conviction  of  a  oom- 
mon-law  offense,  more  severe  than  ever  before  inflicted  in  the  state  for  a  like 
offense,  and  giving  two  of  the  codefendants  longer  terms  than  tlie  third^  do 
not  amount  to  a  denial  of  the  equal  protection  of  the  laws. 

Howard  v.  Fleming,  (1003)  101  U.  S.  136. 


(3)  Different  Penalties  for  Different  Offenses.  —  Where  several  different 
acts  are  prohibited  by  law,  a  difference  in  the  penalties  for  the  violation  of  such 
several  acts  cannot  be  said  to  constitute  a  breach  of  the  constitutional  provisions 
intended  to  secure  equal  rights  to  all  citizens. 


State  r.  Hogreiver,  (1800)  152  Ind.  661, 
holding  that  the  statute  prohibiting  the  play- 
ing of  base  ball  on  Sunday  where  a  fee  is 
charged  is  not  invalid  as  singling  out  persons 
engaged  in  this  particular  calling,  who  are 


skilled  in  the  game  and  earn  a  livelihood  by 
it  as  an  occupation,  and  prohibiting^  them 
from  exercising  it  on  Sunday,  under  other 
and  more  severe  penalties  than  those  imposed 
on  citizens  engaged  in  other  kinds  of  business. 


(4)  Different  Penalties  in  Different  Localities.  —  A  statute  is  not  uncon- 
stitutional in  prescribing  that  resident  owners  of  stock  found  running  at  large 
in  a  town  shall  pay  a  higher  penalty  than  nonresident  owners,  as  the  Act 
bears  alike  on  all  persons  within  a  defined  locality. 

Broadfoot  v.  Fayetteville,  (1807)   121  N.  Car.  418. 


(5)  Making  Commission  of  Acts  Outside  Certain  Places  Crimes.  —  Certain 
statutes  provide  that  certain  acts,  viz.,  keeping  a  room,  or  occupying  a  stand,^ 
etc,  with  books,  apparatus,  etc.,  for  recording  or  registering  bets  or  wagers; 
receiving,  registering,  and  recording  the  money  of  others,  bet  or  wagered; 
becoming  the  custodian,  etc.,  for  hire,  of  money  wagered;  pool  selling,  etc., 
are  prohibited,  and  punishable  criminally  wherever  committed;  that  a  person 
who  bets  his  own  money  on  the  result  of  a  horse  race  is  not  punishable 
criminally,  wherever  he  bets  it;  and  that  an  individual  who  records  a  wager 
(his  own  or  that  of  some  one  else)  by  some  memorandum  in  his  own  possession, 
and  does  not  transfer  any  memorandum  or  token  thereof,  shall  not  be  punishable 
criminally  if  he  makes  that  re<?ord  on  the  race  course,  but  may  be  punished 
criminally  if  he  makes  it  elsewhere.  It  was  held  that  these  Acts  do  not  deny 
the  equal  protection  of  the  laws. 

nated  against.  Every  one,  whoever  he  may 
be,  who  records  a  bet  or  wager  in  any  other 
place  than  the  race  course,  is  subjected  to 
the  same  punishment.  No  one  who  merely 
records  such  bet  when  he  is  on  a  race  course 
is  subject  to  any  punishment.  It  seems  pre- 
posterous to  hold  that  the  Fourteenth  Amend- 
ment precludes  a  state  from  making  the 
commission  of  some  particular  act  a  crime  if 
committed  in  the  streets  of  a  crowded  city, 
or  in  a  church,  or  a  public  building,  or  on 
navififable  waters,  or  on  the  seashore,  or  at 
niffht.  and  no  offense  if  committed  on  the 
hiirhway  in  some  sparsely  settled  rural  die- 
trict,  or  in  the  open  country,  or  on  non- 
navij?ab1e  waters,  or  in  the  mountains,  or  1^ 


New  York  v.  Bennett,  (1902)  113  Fed.  Rep. 
516,  wherein  the  court  said:  "Defendant 
contends  that  the  statutes  of  the  state  deny 
the  equal  protection  of  the  laws,  because  they 
punish  individuals  criminally  for  acts  com- 
mitted in  one  place,  and  not  for  the  same 
acts  committed  elsewhere.  In  the  multi- 
tudinous authorities  construing  the  amend- 
ment, most  of  which  are  cited  in  the  briefs, 
no  case  is  found  which  sustains  this  proposi- 
tion, or  which  holds  that  the  state  may  not 
differentiate  crimes  and  punishments  as  it 
pleases,  so  long  as  such  differentiation  is  not 
fa  discrimination]  against  a  class  of  persons 
by  reason  of  their  race,  or  color,  or  some 
other  individual  distinction.  There  is  noth- 
ing of  that  sort  here.     No  class  is  discrimi 
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(6)  Class  of  Offenders  Specially  Provided  For. 


Bmbezilement  by  guardians.  —  A  statute 
provides  that  "  whoever  embezzles  or  fraudu- 
lently converts  to  his  own  use,  or  secretes 
with  intent  to  embezzle  or  fraudulently  con- 
vert to  his  own  use,  money,  goods,  or  property 
delivered  to  him,  or  any  part  thereof,  which 
may  be  the  subject  of  larceny,  shall  be  deemed 
guilty  of  larceny."  Under  this  statute  it  is 
no  defense  to  an  indictment  that  the  act  is  in 
violation  of  the  above  constitutional  provi- 
sion, based  on  the  ground  that  a  special  ar- 
rangement is  imposed  for  a  class  of  offenders, 
to  wit,  guardians  who  embezzle  the  property 
of  their  wards,  since  the  operation  of  the 
statute  is  alike  to  all  persons  who  commit 
the  offense.  State  v.  Whitehouse,  (1901)  05 
Me.  179. 

The  cUinse  in  a  state  dispensary  law  pro- 
viding that  any  servant,  agent,  or  employee 
of  any  railroad  corporation,  or  of  any  express 
company,  or  of  any  persons,  corporations,  or 
associations  doing  business  in  this  state  as 
common  carriers,  who  shall  remove  any  in- 


toxicating liquors  from  any  railroad  car, 
vessel,  or  other  vehicle  for  transportation, 
at  any  place  other  than  the  usual  and  estab- 
lished stations,  wharves,  depots,  or  places  of 
business  of  such  common  carriers,  within 
some  incorporated  city  or  town  where  there 
is  a  dispensary,  or  who  shall  aid  in  or  con- 
sent to  such  removal,  etc.,  shall  be  subject 
to  a  penalty,  denies  to  such  servants,  agents, 
and  employees  the  equal  protection  of  the 
laws.  No  knowledge  on  the  part  of  such 
servant,  agent,  or  employee  that  it  is  in- 
toxicating liquor  is  required.  Nor  does  it 
make  any  difference  whether  the  liquor  be 
intended  for  sale,  personal  use,  or  consump- 
tion, in  any  other,  way.  None  of  the  safe- 
guards thrown  around  every  other  criminal 
offense  exists.  The  only  qualification  is  that 
the  city  or  town  in  which  the  package  is  has 
no  dispensary.  This  is  discrimination,  the 
separation  of  a  class  from  the  whole  com- 
munity, and  singling  it  out  for  prosecution 
and  punishment.  In  re  Langford,  (1893)  67 
Fed.  Rep.  573. 


t.  Race  Distinctions  and  Discriminations  (see  also  infra,  Relating  to 
Suffrage,  p.  671)  —  (1)  Exclusion  of  Negroes  from  Juries —  (a)  in  General. 
—  This  amendment  secures,  among  other  civil  rights,  to  colored  men,  when 
charged  with  criminal  offenses  against  a  state,  an  impartial  jury  trial,  by  jurors 
indifferently  selected  or  chosen  without  discrimination  against  such  jurors 
because  of  their  color.  Immunity  from  any  such  discrimination  is  one  of  the 
equal  rights  of  all  persons,  and  any  withholding  it  by  a  state  is  a  denial  of  the 
equal  protection  of  the  laws,  within  the  meaning  of  the  amendment 

Ex  p,  Virginia,  (1879)  100  U.  S.  345. 
See  also  State  v.  Joseph,  (1893)  45  La.  Ann. 
905;  Dixon  v.  State,  (1896)  74  Miss.  271; 
Bullock  17.  State,   (1900)    65  N.  J.  L.  557. 

"While  a  state,  consistently  with  the  pur- 
poses for  which  the  amendment  was  adopted, 
may  confine  the  selection  of  jurors  to  males, 
to  freeholders,  to  citizens,  to  persons  within 
certain  ages,  or  to  persons  having  educational 
qualifications,  and  while  a  mixed  jury  in  a 
particular  case  is  not,  within  the  meaning  of 
the  Constitution,  always  or  absolutely  neces- 
sary to  the  enjoyment  of  the  equal  protection 
of  the  laws,  and  therefore  an  accused,  being 
of  the  colored  race,  cannot  claim  as  a  mat- 
ter of  right  that  his  race  shall  be  represented 
on  the  jury,  yet  a  denial  to  the  citizens  of  the 
African  race,  because  of  their  color,  of  the 
right  or  privilege  accorded  to  white  citizens 
of  participating  as  jurors  in  the  administra- 
tion of  justice  would  be  discrimination 
against  the  former  inconsistent  with  the 
amendment  and  within  the  power  of  Congress, 
by  appropriate  legislation,  to  prevent."  Gib- 
son r.  Mississippi,  (1896)   162  U.  S.  580. 

The  ezcluaion  of  all  persona  of  the  negro 
race  from  a  grand  jury  which  finds  an  in- 
dictment against  a  negro,  where  they  are  ex- 
cluded solely  because  of  their  race  or  color, 
denies  to  him  the  equal  protection  of  the 
laws.  State  r.  Peoples,  (1902)  131  N.  Car. 
784. 
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A  West  Virginia  statute  providing  that 
"  all  white  male  persons  who  are  twenty-one 
years  of  age,  and  who  are  citizens  of  this 
state,  shall  be  liable  to  serve  as  jurors,  ex- 
cept as  herein  provided,"  discriminating  in 
the  selection  of  jurors  against  negroes  be- 
cause of  their  color,  was  held  to  amount  to 
a  denial  of  the  equal  protection  of  the  laws 
to  a  colored  man  when  put  upon  trial  for  an 
alle^d  offense  against  the  state.  Strauder 
r.  West  Virginia,  (1879)  100  U.  S.  305.  re- 
rrrsing  State  r.  Strauder,  (1877)  11  W.  Va. 
745. 

In  Maryland,  prior  to  the  Act  of  1867,  ch. 
329,  the  sheriff  made  the  selection  of  the 
panel  after  the  common-law  method.  The 
legislature  deeming  it  wise  to  guard  the  for- 
mation of  juries  more  effectually  against 
personal  and  political  influences,  adopted  by 
that  Act  the  present  system,  by  which  the 
judges  of  the  Circuit  Court  make  the  selec- 
tion from  certain  lists  furnished  them.  First 
a  given  number  of  names  are  selected  and 
from  that  number  the  forty-eight  are  drawn. 
From  the  forty-eight,  after  designating  one 
of  them  as  foreman,  twenty-two  are  selected 
to  constitute  the  grand  jury;  the  remaining 
twenty-five  constitute  the  petit  jury.  One 
list  is  nqade  from  the  tax-book  after  each 
general  election  next  before  the  drawing  of 
"  the  white  male  taxable  inhabitants  of  the 
county,"  etc.;    all   the    names  on  the    poll 
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books  of  the  districts  of  the  county  returned 
and  filed  in  the  clerk's  office  likewise  after  the 
general  election,  next  before  the  drawing, 
are  contained  in  the  other  list.  From  the  list 
of  taxables  and  the  names  that  the  pass- 
books contain,  the  necessary  persons  are  to  be 
selected  impartially,  and  the  selection  must 
be  made  **  with  special  reference  to  the  in- 
telligence, sobriety,  and  integrity  of  such  per- 
sons, and  without  the  least  reference  to  their 
political  opinion. '^  Under  the  system  it  was 
held  that  there  is  no  unconstitutional  dis- 
crimination against  the  negro  race  in  the 
selection  of  jurors,  the  court  saying:  "The 
question,  therefore,  is  whether  the  confining 
the  list  of  taxables  to  those  only  who  are 
white  persons,  taken  together  with  all  the 
other  provisions  of  the  law,  operates  as  an 
obstacle  to  the  free  selection  of  colored  per- 
sons as  jurors.  If  the  list  of  taxables  were 
the  only  source  from  which  jurors  could  be 
selected,  the  objection  would  be  well  founded ; 
but  as  the  poll  books  are  likewise  furnished 


on  which  the  white  taxables  also  appear 
under  the  more  comprehensive  classification 
of  voters,  together  with  all  the  colored  voters 
of  the  county,  practically  the  distinction  ap- 
pearing on  the  list  of  taxables  is  merged  or 
lost."     Cooper  v.  State,   (1885)   G4  Md.  46. 

Where  it  was  shown,  on  a  motion  to 
quash  an  indictment  against  a  negro  because 
no  negroes  were  selected  to  serve  on  the 
grand  jury,  and  that  there  was  a  discrimina- 
tion against  the  negro  race,  that  there  were 
eight  hundred  and  fifty-nine  white  and  one 
hundred  and  seventy-five  negro  electors  in 
the  county,  and  that  no  negroes  had  been 
drawn  to  serve  on  the  jury  for  eighteen  years, 
and  the  commissioners  testified  that  they  had 
selected  jurors  whom  they  believed  to  be 
qualified,  and  it  was  not  discussed  whether 
or  not  negroes  should  serve,  a  finding  that 
negroe%  were  not  unlawfully  excluded  was 
held  not  to  be  erroneous.  Eastling  v.  State, 
(1901)  69  Ark.  189. 


There  It  No  Bight  to  Have  the  Jnry  Composed  in  Part  of  colored  men,  SO  long  as  in 
the  selection  of  jurors  to  pass  upon  the  life,  liberty,  or  property  of  a  colored 
man,  there  has  been  no  exclusion  of  his  race,  and  no  discrimination  against 
them  because  of  their  color. 

Virginia  v.  Rivee,  (1879)  100  U.  S.  322. 
See  also  County  Judge's  Case,  (1878)  3 
Hughes  (U.  S.)  576;  State  v.  Joseph,  (1893) 
45  La.  Ann.  903;  Cooper  v.  State,  (1885)  64 
Md.  47;  Stater.  Brown,  (1894)  119  Mo.  636; 
State  v.  Sloan,  (1887)  97  N.  Car.  499;  Law- 
rence V.  Com.,  (1886)  81  Va.  484;  Cavitt  v. 
State,  (1883)   15  Tex.  App.  190. 


A  petit  jury  panel  will  not  be  set  aside  on 
the  ground  that  white  nxen  only  were  selected, 
where  it  was  not  shown  that  the  officers  who 
made  the  selection  excluded  colored  persons 
on  account  of  their  color.  Bush  t?.  Kentucky, 
(1882)  107  U.  S.  110;  State  v.  Murray, 
(1895)   47  La.  Ann.  1424. 


No  negro  on  the  grand  jury.  —  The  fact 
that  there  was  no  member  of  the  race  to 
which  the  defendant  belongs  on  the  grand 
jury  that  found  the  bill  of  indictment  against 
him,  was  held  not  to  be  violative  of  the  Con- 
stitution of  the  United  States  unless  there 
was  a  discrimination  against  his  race  by  the 
constitution,  statutes,  or  laws  of  South 
Carolina,  or  in  the  administration  thereof,  on 
account  of  race,  color,  or  previous  condition 
of  servitude.  State  v.  Brownfield,  (1901)  60 
S.  Car.  509. 

Race  discrimination  in  the  organization  of 
a  grand  jury  makes  a  good  ground  of  chal- 
lenge. Carter  v.  State,  (1898)  ,39  Tex.  Crim. 
352. 


When  a  8Ute  Officer,  in  Violation  of  State  Law,  undertakes  to  deprive  an  accused 
party  of  a  right  which  the  statute  law  affords  him,  it  ought  to  be  presumed  that 
that  court  will  redress  the  wrong.  If  the  accused  is  deprived  of  the  right,  the 
final  and  practical  denial  will  be  in  the  judicial  tribunal  which  tries  the  case, 
after  the  trial  has  commenced. 

a  protection  against  acts  of  the  state  and 
not  the  acts  of  persons." 

Where  jury  commissioners  intentionally 
excluded  negroes  in  the  selection  of  jurors 
to  serve  on  the  grand  jury,  it  was  held  that 
a  motion  to  quanh  the  indictment  by  a  negro 
defendant  should  have  been  granted,  as  the 
constitutional  provision  was  violated.  Col- 
lins V.  State.  (Tex.  Crim.  1900)  60  S.  W. 
Rep.  42;  Whitney  r.  State,  (1900)  42  Tex. 
Crim.  283;  Kipper  %\  State,  (1901)  42  Tex. 
dim.  «13:  Leach  r.  State,  (Tex.  Crim.  1901) 
02  S.  W.  Rep.  422 :  New  York  L.  Ins.  Co.  v. 
Orlopp,  (1901)  2.5  Tex.  Civ.  App.  284;  Smith 
V.  State,  (1900)  42  Tex.  Crim.  220. 


Virginia  t?.  Rives,  (1879)   100  U.  S.  321. 

An  actual  discrimination  against  a  negro, 
on  account  of  his  race,  by  officers  intrusted 
with  the  duty  of  carrying  out  the  law,  is  as 
potential  in  creating  a  denial  of  equality  of 
rights  as  a  discrimination  made  by  law.  Tar- 
rancer.  Florida,  (1903)  188  U.  S.  520. 

A  negro  on  trial  in  a  criminal  case  is  not 
deprived  of  the  rights  guaranteed  to  him 
under  the  United  States  Constitution  because 
no  colored  man  was  entered  on  the  panel 
returned  on  the  trial  of  the  defendant.  Bul- 
lock r.  Stnte,  (1900)  65  N.  J.  L.  557.  the 
court  saying:  **  This  provision  relates  to 
state  action  exclusively,  and  was  designed  as 
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When  a  State  Statute  Ezolades  All  Perionf  Other  than  White  Men  from  service  on  juries^ 

it  should  be  assumed,  in  the  absence  of  any  evidence  that  the  selection  of  jurors 
was  in  fact  made  without  discrimination  of  colored  citizens  because  of  their 
race,  that  the  jury  commissioner  followed  the  statutes  so  far  as  they  restricted 
the  selection  of  grand  jurors  to  citizens  of  the  white  race. 

Bush  17.  Kentucky,  (1882)  107  U.  S.  122.     See  Com.  v.  Johnson,  (1880)  78  Ky.  600. 

A  State  Statute  Enaoted  Prior  to  the  Adoption  of  the  Fourteenth  and  Fifteenth  Amendment!, 
providing  that  all  qualified  to  vote  at  the  general  election  shall  be  liable  to  serve 
as  jurors,  when  the  state  constitution  limited  the  right  to  vote  to  free  white 
male  citizens,  does  not  deny  to  colored  persons  the  equal  protection  of  the  laws 
by  excluding  colored  persons  from  jury  service,  as  the  Fifteenth  Amendment 
had  the  effect  in  law  to  remove  from  the  state  constitution  that  provision  which 
restricts  the  right  of  suffrage  to  the  white  race.  Thenceforward,  the  statute 
which  prescribed  the  qualifications  of  jurors  was,  itself,  enlarged  in  its  opera- 
tion, so  as  to  embrace  all  who  by  the  state  constitution,  as  modified  by  the 
supreme  law  of  the  land,  were  qualified  to  vote  at  a  general  election. 

Neal  17.  Delaware,    (1880)    103  U.  S.  389. 

(h)  Ezoladon  Most  Be  Shown.  —  The  equal  protection  of  the  laws  is  not  denied 
by  the  refusal  of  a  motion  to  quash  an  indictment  against  a  negro,  found  by  a 
grand  jury  composed  wholly  of  white  persons,  on  the  ground  that  all  negroes, 
although  constituting  four-fifths  of  the  population  and  of  the  registered  voters 
of  the  county,  were  excluded  on  account  of  their  race  and  color,  when  there 
was  no  offer  to  prove  the  allegations. 


Brownfield  v.  South  Carolina,  (1903)  189 
U.  S.  426. 

Burden  of  proof  on  party  alleging  dis- 
crimination. —  Where  it  is  alleged  by  a  negro 
that  he  has  been  denied  the  equal  protection 
of  the  laws  on  account  of  discrimination 
against  negroes  in  the  impaneling  of  the 
grand  jury,  the  burden  of  establishing  such 
discrimination  is  on  the  negro.  Whitney  v. 
State,  (1901)  43  Tex.  Crim.  197,  the  court 
saying:  "  It  is  not  a  question  as  to  the 
right  of  a  negro  or  of  any  number  of  negroes 
to  sit  on  a  grand  jury  that  the  Fourteenth 
Amendment  to  the  Constitution  was  intended 
to  provide  for,  but  it  was  intended,  where  a 
negro  was  on  trial,  to  prevent  discrimination 
against  the  negro  race  in  the  formation  of 
the  grand  jury  which  presented  the  indict- 
ment; and  only  in  case  negroes  are  inten- 
tionally excluded  from  the  jury  is  he  denied 


the  equal  protection  of  the  laws.  It  was 
never  intended  by  the  Fourteenth  Amendment 
to  guarantee  a  negro  defendant  a  full  negro 
grand  jury,  nor  to  guarantee  him  any  par- 
ticular number  of  grand  jurors;  but  it  was 
intended  to  prevent  their  intentional  exclu- 
sion from  the  grand  jury." 

There  is  no  constitutional  provision  re- 
quiring negroes  to  be  drawn  or  serve  as 
jurors  upon  the  trial  of  negroes,  nor  has  a 
negro  any  constitutional  right  to  demand 
negroes  upon  his  jury.  The  evidence  upon  the 
trial  upon  an  issue  whether  jury  commis- 
sioners purposely  and  intentionally  refuse  to 
select  any  persons  of  African  descent  must 
show  thiat  there  has  been  an  intentional  dis- 
crimination against  a  negro  defendant  and 
against  his  race  in  the  selection  of  a  grand 
and  petit  jury.  Parker  t?.  State,  (Tex.  Crim. 
1901)   66  S.  W.  Rep.  1066. 


(e)  Xnst  Be  Given  Opportunity  to  Prove  Exolniion.  —  When  a  defendant  of  the  negro 

race  has  duly  and  distinctly  alleged,  in"  tlie  motion  to  quash  an  indictment^  that 

all  persons  of  the  African  race  were  excluded  because  of  their  race  and  color 

from  the  grand  jury  which  found  the  indictment,  and  has  asked  leave  of  the 

court  to  introduce  witnesses,  and  has  offered  to  introduce  witnesses  to  prove 

and  sustain  that  allegation,  he  has  been  denied  the  equal  protection  of  the  law 

by  the  refusal  of  the  court  to  hear  any  evidence  upon  the  subject  and  the 
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overruling  of  the  motion  without  investigating  whether  the  allegation  was  true 
or  false. 


Carter  v,  Texas,  (1900)  177  U.  S.  448, 
wherein  the  court  said:  "  Whenever  by  any 
action  of  a  state,  whether  through  its  legisla- 
ture, through  its  courts,  or  through  its  ex- 
ecutive or  administrative  ofllcers,  all  per- 
sons of  the  African  race  are  excluded,  solely 
because  of  their  race  or  color,  from  serving 


as  grand  jurors  in  the  eriminal  prosecution 
of  a  person  of  the  African  race,  the  equal 
protection  of  the  laws  is  denied  to  him,  con- 
trary to  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States."  Reversing 
(1898)  39  Tex.  Grim.  345. 


(d)  SoilLeienoy  of  AUegationt  of  Exelntion. —  The  allegation  that  colored  citizens  were 
excluded  from  service  on  the  jury,  and  that  only  white  citizens  were  selected, 
was  held  too  vague  and  indefinite  to  constitute  the  basis  of  an  inquiry  by  the 
court  whether  the  sheriff  had  not  disobeyed  its  order  by  selecting  and  summon- 
ing petit  jurors  with  intent  to  discriminate  against  the  race  of  the  accused. 

Bush  i;.  Kentucky,   (1882)    107  U.  S.  117.       ing  the  lists  of  names  for  jury  duty,  cannot 

Affidavit   on   information   and   belief. -A  ^,?""i*r^l *^?  ^° '^^^^^^^^ 

motion  to  quash  an  indictment  for  the  reason  .^^pW  hlf  ^.iV^  i^in^rZ^^TlJ-Jl^f^^ 

that  the  commissioners  discrimimited  against  ^^^'l^^  ^^T^^fF^  mqo^  irr  iT^^    -91  ^ 

all  negroes  on  account  of  their  race,  inflect-  Tarrance  v,  Florida,  (1903)   188  U.  S.  o21. 

(2)  Separate  Schools  for  White  and  Colored  Children.  —  State  statutes 
providing  for  tlie  education  of  white  and  colored  children  in  separate  schools 
are  valid. 


Per  Clifford,  J.,  concurring  in  Hall  f?.  De 
Cuir,  (1877)  96  U.  S.  504.  See  also  the  fol- 
lowing cases:  Bertonneau  v.  Board  of  Di- 
rectors, (1878)  3  Woods  (U.  S.)  177,  3  Fed. 
Cas.  No.  1,361 ;  Union  County  Ct.  r.  Robin- 
son, (1871)  27  Ark.  116;  State  v.  Gray, 
(1883)  93  Ind.  303;  State  v.  Grubb,  (1882) 
85  Ind.  213;  Cory  r.  Carter.  (1874)  48  Ind. 
327;  Reynolds  v.  Board  of  Education,  (1903) 
66  Kan.  672;  Board  of  Education  r.  Tinnon, 
(1881)  26  Kan.  1 ;  Chesapeake,  etc.,  R.  Co.  v. 
Com.,  (Ky.  1899)  51  S.  W.  Rep.  160;  People 
V.  Board  of  Education,  (1869)  18  Mich.  400; 
Chrisman  r.  Brookhaven,  (1802)  70  Miss. 
477;  Lehew  v,  Brummell,  (1890)  103  Mo. 
646;  People  r.  Easton,  (Supm.  Ct.  1872)  13 
Abb.  Pr.  N.  S.  (N.  Y.)  159;  Dallas  v.  Fos- 
dick,  (Supm.  Ct.  Gen.  T.  1896)  40  How.  Pr. 
(N.  Y.)  249;  People  V.  Gallagher,  (1883)  93 
N.  Y.  438,  ajffirming  (Brooklyn  City  Ct.  Gen. 
T.  1882)  11  Abb.  N.  Cas.  (N.  Y.)  187;  Puitt 
V.  Gaston  County,  (1886)  94  N.  Car.  709; 
State  V.  Board  of  Education,  (1876)  7  Ohio 
Dec.  (Reprint)  129,  1  Cine.  L.  Bui.  139;  State 
V.  McCann,  (1871)  ?1  Ohio  St.  203;  Martin 
t;.  Board  of  Education,  (1896)  42  W.  Va.  614. 

Separate  education  of  white  and  colored 
children  does  not  deny  to  the  colored  children 
the  equal  protection  of  the  laws,  if  there  is  a 
school  in  the  district  for  the  education  of 
colored  children  affording  the  same  educa- 
tional advantages  as  are  afforded  at  the  white 
school.  But  if  the  colored  school  is  so  remote 
from  the  residence  of  a  colored  child  that  he 
could  not  attend  it  without  going  an  un- 
reasonable and  oppressive  distance,  and  he  is 
thus  placed  at  a  material  disadvantage  with 
his  white  neighbor,  then  he  is  entitled  to 
admission  in  the  white  school,  and  his  ex- 


clusion therefrom  is  a  denial  and  a  depriva- 
tion of  his  constitutional  right.  U.  S.  v. 
Buntin,  (1882)    10  Fed.  Rep.  735. 

When  there  exists  a  law  providing  for  the 
education  of  colored  children  in  separate 
schools,  such  children  may  be  excluded  from 
the  schools  established  for  white  children, 
but  unless  such  separate  schools  are  in  fact 
maintained,  all  children  of  the  school  dis- 
trict, whether  white  or  black,  have  a  right 
to  become  pupils  in  any  school  organized 
under  the  laws  of  the  state.  Ward  r.  Flood, 
(1874)    48  Cal.  36. 

A  statute  which  prescribed  the  duties  of 
school  directors,  and  directed  that  they  should 
not  make  any  distinction  on  account  of  race 
or  color  in  expending  the  public  money,  is  in 
harmony  with  the  spirit  of  the  Fourteenth 
Amendment  of  the  United  States  Constitu- 
tion, and  school  directors  cannot  deny  a 
colored  child  admission  on  account  of  his 
color  to  the  common  school  established  for 
the  separate  instruction  of  white  children, 
and  assign  him  to  a  department  of  the  school 
established  by  them  in  an  adjacent  building 
for  the  separate  instruction  of  the  negro  race. 
Kainer.  Com.,   (1882)    101  Pa.  St.  490. 

Section    50    of    the    Nevada    School   Law 

(Stat.  1867,  p.  95)  which  provided  that 
negroes  shall  not  be  admitted  into  the  public 
schools,  but  the  board  of  trustees  may  estab- 
lish a  separate  school  for  their  education,  and 
use  the  public  school  funds  for  the  support 
of  the  same,  was  held  to  be  unconstitutional 
in  so  far  as  it  excludes  negroes  from  the 
schools.  State  t\  Duffy,  (1872)  7  Nev.  342, 
wherein  the  court  said  that  while  school 
trustees  cannot   legally   deny  to  any  negro 
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resident  person  of  prpper  age  an  equal  par-  to  another ;  or,  in  other  words,  to  make  such 

ticipation    in    the    benefits    of    the   common  classification,    whether    based    on    age,    sex, 

schools,  yet  it  is  entirely  within  their  power  race,  or  any  other  existent  condition  as  may 

to  send  all  blacks  to  one  school  and  all  whites  seem  to  them  best. 


(3)  Suspending  High  School  for  Colored  Children,  —  The  action  of  a  local 
board  of  education  in  suspending  temporarily  and  for  economic  reasons  a  high 
school  for  colored  children  is  not  a  sufficient  reason  why  tlie  board  should  be 
.  restrained  by  injunction  from  maintaining  an  existing  high  school  for  white 
children,  when  the  evidence  in  the  record  would  not  permit  a  finding  that  it 
had  proceeded  in  bad  faith,  or  had  abused  the  discretion  with  which  it  was 
invested  by  the  statute  under  which  it  had  proceeded,  or  had  acted  in  hostility 
to  the  colored  race. 


Ciimming  t\  Richmond  County  Board  of 
Education,  (1899)  175  U.  S.  645,  wherein 
the  court  said  that  while  "  the  benefits  and 
burdens  of  public  taxation  must  be  shared  by 
citizens  without  discrimination  against  any 
class  on  account  of  their  race,  the  education 
of  the  people  in  schools  maintained  by  state 
taxation'  is  a  matter  belonging  to  the  respec- 


tive states,  and  any  interference  on  the  part 
of  federal  authority  with  the  management  of 
such  schools  cannot  be  justified  except  in  the 
case  of  a  clear  and  unmistakable  disregard 
of  rights  secured  by  the  supreme  law  of  the 
land.  A f finning  Board  of  Education  v. 
Gumming,   (1898)    103  Ga.  641. 


(4)  Distribution  of  School  Fund  Between  White  and  Colored  Races.  — 
Statutes  authorize  a  municipal  corporation  to  establish  two  school  systems  in 
the  city,  the  schools  for  white  children  being  supported  by  the  taxes  collected 
from  the  white  people,  and  the  schools  for  the  colored  children  being  supported 
by  the  taxes  collected  from  the  colored  people,  and  authorize  the  issue  of  bonds 
for  the  building  of  public  school  houses  to  be  used  exclusively  by  white 
children,  the  law  providing  that  only  white  people  and  their  property  should 
be  taxed  to  pay  these  bonds  and  the  accruing  interest  thereon.  Such  a  school 
system  denies  to  colored  children  the  equal  protection  of  the  laws,  when  the 
practical  result  of  this  discrimination  against  the  colored  children  in  the 
distribution  of  the  school  fund  raised  by  taxation  has  been  to  give  the  white 
children  two  excellent  school  houses,  excellent  school  facilities,  eighteen  teachers, 
and  a  school  session  of  nine  to  ten  months  in  a  year,  and  on  the  other  hand 
the  colored  children  had  only  one  inferior  school  house,  three  teachers,  school 
facilities  of  every  kind  very  inferior  to  those  of  the  white  children,  and  a 
school  session  of  about  three  months  in  each  year. 


Claybrook   v.  Owensboro,    (1883)  16   Fed. 

Rep.  297,  (1884)  23  Fed.  Rep.  634.  See  also 

Davenport    r.    Clover  port,     (1896)  72    Fed. 
Rep.  689. 

A  Kentucky  Act,  entitled  "  An  Act  to 
establish  a  uniform  system  of  common 
schools  for  the  colored  children  of  this  com- 
monwealth," was  held  to  be  unconstitutional 
since  negro  children  of  the  state  were  ex- 
cluded by  implication  from  any  share  of  the 
proceeds  of  the  common  school  fund  which 
the  Constitution  set  apart,  also  from  the 
tax  levied  annually  on  the  property  of  white 
persons  for  the  purposes  of  schools.  Dawson 
r.  Lee,  (1885)  83  Kv.  49.  See  Marshall  v. 
Donovan,  (1874)   10  Bush  (Ky.)  681. 


A  North  Carolina  statute  allowing  the  as- 
sessment on  the  polls  of  one  color  and  on 
property  owned  by  persons  of  the  same  race, 
exclusively  to  be  applied  to  the  education  of 
the  children  of  that  race,  discriminates  be- 
tween the  races  by  allowing  the  tax  paid  by 
one  to  be  applied  exclusively  to  the  educa- 
tion of  that  race,  and  is  therefore  uncon- 
stitutional ;  but  it  does  not  apply  to  a  law 
requiring  the  two  races  to  be  educated  in 
separate  schools  under  equal  advantases,  nor. 
to  prohibitions  against  marriages  between 
the  races.  Puitt  v,  Gaston  County,  (1886) 
94  N.  Car.  709. 
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(5)  Separate  Coaches  for  White  and  Colored  Races.  —  A  state  statute  which 
provides  for  separate  railway  carriages  for  the  white  and  colored  races  does 
not  deny  the  equal  protection  of  the  law. 

A  Kentucky  statute  which  requires  rail- 
roads to  provide  separate  accommodations 
for  white  and  colored  passengers,  but  makes 
no  discrimination  in  favor  of  white  passen- 
gers, since  any  discrimination  in  the  quality, 
conveniences,  or  accommodations  in  the  cars 
or  compartments  set  apart  for  white  and 
colored  persons  is  prohibited,  does  not  deny 
to  colored  people  the  equal  protection  of  the 
laws.  Anderson  v.  LouisviUe,  etc.,  R.  CJo., 
(1894)   62  Fed.  Rep.  48. 


Plessy  r.  Ferguson,  (1896)  163  U.  S.  540, 
wherein  the  court  said:  "The  object  of  this 
amendment  was  undoubtedly  to  enforce  the 
absolute  equality  of  the  two  races  before  the 
law,  but  in  the  nature  of  things  it  could  not 
have  been  intended  to  abolish  distinctions 
based  upon  color,  or  to  enforce  social  as  dis- 
tinguished from  political  equality,  or  a 
commingling  of  the  two  races  upon  terms  un- 
satisfactory to  either.  Laws  permitting,  and 
even  requiring,  their  separation  in  places 
where  they  are  liable  to  be  brought  into 
contact  do  not  necessarily  imply  the  in- 
feriority of  either  race  to  the  other,  and  have 
been  generally,  if  not  universally,  recognized 
as  within  the  competency  of  the  state  legisla- 
tures in  the  exercise  of  their  police  power." 
See  also  U.  S.  v.  Dodge,  (1877)  1  Tex.  L.  J. 
47,  25  Fed.  C&s,  No.  14,976;  Ohio  Valley  R. 
Go.  V.  Lander,  ( 1898)  104  Ky.  431 ;  Chesapeake, 
etc.,  R.  Co.  V.  Com.,  (Ky.  1899)  61  S.  W.  Rep. 
160;  Chilton  v,  St.  Louis,  etc.,  R.  Co.,  (1893) 
114  Mo.  88;  Chesapeake,  etc.,  R.  Co.  v.  Wells, 
(1887)  85  Tenn.  613;  Smith  v.  Chamberlain, 
(1892)  38  S.  Car.  529. 

Equal  accommodation  for  colored  people. 
—  This  amendment  secures  to  colored  people 
equal  accommodations  in  public  conveyances. 
VVhile  social  rights  and  privileges  are  not 
within  the  protection  of  this  amendment,  the 
rights  and  privileges  to  be  afforded  to  pas- 
sengers in  public  conveyances  are  not  within 
that  class.  Coger  v.  North  Western  Union 
Packet  Co.,  (1873)  37  Iowa  156.  See  also 
Houck  V,  Southern  Pac.  R.  Co.,  (1888)  38 
Fed.  Rep.  226. 


Separate  accommodations  on  street  cars. 
—  A  Louisiana  statute  providing  "  that  all 
street  railway  companies  carrying  passengers 
in  their  cars  in  this  state  shaU  provide  equal 
but  separate  accommodations  for  the  white 
and  colored  races  by  providing  two  or  more 
cars,  or  by  dividing  their  cars  by  wooden  or 
wire  screen  partitions,  so  as  to  secure  sep- 
arate accommodations  for  the  white  and 
colored  races,"  was  within  the  power  of  legis- 
lation.   State  t?.  Pearson,  (1903)  110  La.  391. 

A  United  States  court  cannot  take  juris- 
diction of  an  action  brought  by  a  colored 
person  against  a  railroad  company  for  an 
alleged  deprivation  of  accommodations  equal 
to  those  given  to  white  people,  when  there  is 
no  law  of  the  state  justifying  the  action  of 
the  company.  If  the  courts  of  the  state  shall 
sustain  as  legal  this  discrimination  on  ac- 
count of  race  and  color,  the  plaintiff  and 
others  of  like  condition  are  not  without 
remedy,  but  may  have  the  question  passed 
upon  by  the  Supreme  Court.  Smoot  v.  Ken- 
tucky Cent.  R.  Co.,  (1882)   13  Fed.  Rep.  341. 


(6)  Prohibiting  Mamage  of  White  with  Colored  Person.  —  A  state  law 
forbidding  any  white  or  colored  person  from  marrying  a  person  of  the  opposite 
color,  and  declaring  such  marriage  void,  does  not  deny  the  equal  protection  of 
the  laws. 


Ew  p.  Kinney,  (1879)  3  Hughes  (U.  S.)  9, 
14  Fed.  Cas.  No.  7,825.  See  also  State  v. 
Tutty,  (1890)  41  Fed.  Rep.  753;  Ex  rel 
Hobbs,  (1871)  1  Woods  (U.  S.)  537,  12  Fed. 
Cas.  No.  6,550;  Ex  p.  Francois,  (1879)  3 
Woods  (U.  S.)  367,  9  Fed.  Cas.  No.  5,047; 
Dodson  V.  State,   (1895)   61  Ark.  67;  Green 


r.  State,  (1877)  58  Ala.  191,  overruling 
Burns  v.  State,  (1872)  48  Ala.  195;  State  r. 
Gibson,  (1871)  36  Ind.  389;  Lonas  v.  State, 
(1871)  3  Heisk.  (Tenn.)  287;  Frasher  v. 
State,  (1877)  3  Tex.  App.  263,  afjlrmed 
(1880)  9  Tex.  App.  145. 


(7)  Exclusion  of  Negroes  from  Homestead  Law.  —  A  state  homestead  law 
is  unconstitutional  in  so  far  as  it  excludes  negroes  from  its  benefits. 

Custard  v.  Poston,   (Ky.  1886)    1  S.  W.  Rep.  434,  following  Eubank  v.  Eubank,   (1885) 
7  Ky.  L.  Rep.  295. 


(8)  Imposing  H earner  Pvmshments  for  Inter-raciai  Offenses.  —  State  stat- 
utes, prohibiting  the  offense  of  adultery  and  fornication,  do  not  deny  the  equal 
protection  of  the  laws  by  imposing  a  heavier  penalty  when  the  two  sexes  are  of 

different  races  than  when  the  two  sexes  are  of  the  same  race.     Whatever 
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discrimination  is  made  in  the  punishment  prescribed  is  directed  against  the 
offense  designated,  and  not  against  the  person  of  any  particular  color  or  race. 

Pace  V.  Alabama,    (1882)    106  U.  S.   585,  of  criminal  justice  he  shall  not  be  subjected, 

wherein  the  court  said :     "  Equality  of  pro-  for  the  same  offense,  to  any  greater  or  dif- 

tection  under  the  laws  implies  not  only  ac-  ferent  punishment."  Affirming  (1881)  69  Ala. 
cessibility  by  each   one,   whatever  his   race,  ,    231.    See  also  Green  v.  State,  (1877)  58  Ala. 

on  the  same  terms  with  others  to  the  courts  190,   overruling   Burns  v.   State,    (1872)    48 

of  the  country  for  the  security  of  his  person  Ala.  195;  Ford  v.  State,  (1875)  53  Ala.  150. 
and  property,  but  that  in  the  administration 

(9)  Bastardy  Law  Relating  Ordy  to  White  Women.  —  A  statute  provides 
that  any  magistrate,  upon  receiving  information  that  "any  white  woman" 
has  given  birth  to  an  illegitimate  child,  "  may  issue  his  warrant "  for  her 
apprehension,  and  when  she  is  brought  before  him,  "  require  her  to  give  security 
to  indemnify  the  county  from  any  charge  that  may  accrue  by  means  of  such 
child,  and  upon  neglect  or  refusal  shall  commit  her  to  the  custody  of  the 
sheriff  of  the  county,  to  be  by  him  kept  until  she  shall  give  such  security." 
But  if  she  discloses  on  oath  the  father  of  the  child,  then  it  is  made  the  duty 
of  the  magistrate  "  to  discharge  her,"  and  to  cause  the  father  to  be  arrested  and 
"  to  give  security  in  the  sum  of  eighty  dollars  to  indemnify  the  county  from  all 
charges  that  may  arise  from  the  maintenance  of  the  child."  By  another  section, 
every  constable  who  may  have  knowledge  of  "  any  white  woman  "  having  an  ille- 
gitimate child  is  required  "  to  give  information  thereof  to  some  justice  of  the 
peace  of  the  county."  Proceedings  are  thereupon  had  against  the  person 
charged  with  being  the  father.  Such  a  statute  does  not  deny  to  any  one  tlie 
equal  protection  of  the  laws. 

Plunkard  f.  State,   (1887)   67  Md.  370,  in  tended  that  there  is  discrimination   against 

which   case   the   court   said:      "As   between  them  because  they  are  not  embraced  in  the 

fathers,  whether  white  or  colored,  no  distinc-  terms  of  a  penal  statute  or  of  such  a  law  as 

tion  whatever  is  made,  and  how  can  the  fact  this.    Nor  do  we  perceive  how  the  white  mother 

that  the  law  does  not  extend   to  negro  or  can  be  said  to  be  discriminated  against  by  a 

colored  mothers  be  regarded  as  a  denial  to  law,  all  the  burthens  of  which  she  can  escape 

them  of  the  '  equal  protection  of  the  laws,'  by  her  own  voluntary  act  of  simply  disclos- 

as  these  terms  have  been  defined  by  the  au-  ing  the  father  of  her  child,  whether  he  be 

thorities  cited  Y     It  surely  will  not  be  con-  white  or  colored." 

(10)  Statutes  and  Ordinances  Directed  Agavnst  Chinese — (a)  Mode  of  En- 

fvrdng  Vnoljaetionahle  Ordinanoe.  —  To  the  contention  that  a  statute  prohibiting  the 

exposure  of  gambling  tables  in  a  room  protected  in  any  manner  to  make  it 

difficult  of  access  or  ingress  to  police  officers  or  the  visiting  of  such  a  room  was 

unconstitutional  because  it  was  enforced  against  Chinese  only,  the  court  ?aid : 

"  The  averment  in  the  case  at  bar  is  that  the  ordinance  is  enforced  '  solely  and 

exclusively  against  persons  of  the  Chinese  race  and  not  othei*wise.'     There  is 

no  averment  that  the  conditions  and  practices  to  which  the  ordinance  was 

directed  did  not  exist  exclusively  among  the  Chinese,  or  that  there  were  other 

offenders  against  the  ordinance  than  the  Chinese  as  to  whom  it  was  not  enforced. 

No  latitude  of  intention  should  be  indulged  in  a  case  like  this.     There  should 

be  certainty  to  every  intents     Plaintiff  in  error  seeks  to  set  aside  a  criminal 

law  of  the  state,  not  on  the  ground  that  it  is  unconstitutional  on  its  face,  not 

that  it  is  discriminatory  in  tendency  and  ultimate  actual  operation   as  the 
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ordinance  was  which  was  passed  on  in  the  Yick  Wo  case,  but  that  it  was  made 
so  by  the  manner  of  its  administration.  This  is  a  matter  of  proof,  and  no  fact 
should  be  omitted  to  make  it  out  completely,  when  the  power  of  a  federal 
court  is  invoked  to  interfere  with  the  oourse  of  criminal  justice  of  a  state." 

Ah  Sin  V.  Wittman,  (1905)   198  U.  S.  607. 


(b)  Begrnlating  Lanndriee  —  aa.  PRomBiTiNO  AT  Cbbtain  Hoxtbs  WirmN  Prbscbibed 
Limits.  —  A  municipal  ordinance  which  prohibits  the  carrying  on  of  the  business 
of  washing  and  ironing  clothes  during  certain  hours  of  the  night,  but  permits 
the  fluting,  polishing,  bluing,  and  wringing  of  them,  does  not  make  an 
unlawful  discrimination  between  persons  engaged  in  the  same  business.  It  is 
not  discriminating  legislation  in  an  invidious  sense,  that  branches  of  the  same 
business  from  which  danger  is  apprehended  are  prohibited  during  certain  hours 
of  the  nighty  whilst  other  branches  involving  no  such  danger  are  permitted. 

Fed.  Rep.  623;  The  Stockton  Laundry  Case, 
(1886)  26  Fed.  Rep.  611. 


Soon  Hing  i'.  Crowley,  (1886)  113  U.  S. 
709,  wherein  the  court  said  that  the  validity 
of  a  statute  or  of  a  municipal  ordinance  can- 
not be  determined  by  the  motives  of  the 
legislators  or  supervisors,  except  as  they  may 
be  disclosed  on  the  face  of  the  acts  or  in- 
ferable from  their  operation,  considered  with 
reference  to  the  condition  of  the  countrj'  and 
existing  legislation.  Motives,  considered  as 
the  purposes  they  had  in  view,  will  always  be 
presumed  to  be  to  accomplish  that  which 
follows  as  the  natural  and  r**asonable  effect 
of  their  enactment,  and  even  if  the  motive  of 
municipal  supervisors  in  adopting  an  ordi- 
nance were  to  make  an  unlawful  discrimina- 
tion, '  the  ordinance  would  not  be  thereby 
changed  from  a  legitimate  police  regulation, 
unless  in  its  enforcement  it  is  made  to 
operate  only  against  a  particular  class. 

A  municipal  ordinance  prohibiting  the  car- 
rying on  of  washing  and  ironing  of  clothes 
in  public  laundries  and  wash  houses  within 
certain  prescribed  limits  of  the  city  and 
county,  from  ten  o'clock  at  night  until  six 
o'clock  of  the  following  day,  is  purely  a 
police  regulation,  and  is  not  a  violation  of 
any  substantial  right  of  an  individual.  Bar- 
bier  V.  Connolly,  (1885)   113  U.  S.  30. 

A  city  ordinance  which  makes  it  an  offense 
to  keep  a  laundry,  wherein  clothes  are 
cleansed  for  hire,  within  the  limits  of  the 
larger  part  of  a  city,  without  regard  to  the 
cli2i meter  of  the  structures  or  the  appliances 
used  for  the  purpose,  or  the  manner  in  which 
the  occupation  is  carried  on.  violates  this 
clause.  In  re  Sam  Kee,  (1887)  31  Fed.  Rep. 
680.     See  also  In  re  Hong  Wah,    (1897)    82 


A  municipal  ordinance  declaring  that  "no 
person  or  persons  owning  or  employed  in  the 
public  laundries  or  public  wash  houses  pro- 
vided for  in  section  1  of  this  order  shall  wash 
or  iron  clothes  between  the  hours  of  ten 
o'clock  p.  M.  and  six  o'clock  ▲.  M.,  nor  upon 
any  portion  of  that  day  known  as  Sunday," 
and  declaring  it  to  be  unlawful  for  any  per- 
son to  establish,  maintain,  or  carry  on  the 
business  of  a  public  laundry  or  wash  house, 
where  articles  are  cleansed  for  hire,  within 
certain  named  limits,  without  having  first 
obtained  a  certificate  from  the  health  officer 
that  the  premises  are  sufficiently  drained, 
and  that  the  business  can  be  carried  on  with- 
out injury  to  the  sanitary  condition  of  the 
neighborhood,  and  a  certificate  from  the  board 
of  fire  wardens,  that  the  heating  appliances 
are  in  good  condition,  and  that  their  use  is 
not  dangerous  to  the  surrounding  property, 
does  not  deny  to  any  person  the  equal  pro- 
tection of  the  laws.  Em  p.  Moynier,  (1884) 
05  Cal.  34,  wherein  the  court  said:  "The 
order  is  not  discriminating  and  special  in 
any  such  sense  as  to  make  it  repugnant  to  the 
Constitution.  Its  terms  apply  to  all  persons 
establishing,  maintaining,  or  carrying  on  the 
business  of  a  public  laundry  or  public  wash 
house,  where  articles  are  cleansed  for  hire, 
within  certain  limits.  It  is  no  more  special 
and  discriminating  than  the  prohibition  of 
the  storage  of  powder,  or  the  slaughtering  of 
animals,  both  of  which  may  be  necessary 
to  be  done,  but  for  the  regulation  of  which 
the  power  is  unquestioned." 


W).  Discretion  in  Officers  to  Permit  Use  of  Wooden  Buildings.  —  A  municipal 

ordinance  which  vests  in  the  supervisors  the  right  to  grant  or  withhold  their 

assent  to  the  use  of  wooden  buildings  as  laundries,  not  a  discretion  to  be 

exercised  upon  the  consideration  of  the  circumstances  of  each  case,  but  a 

naked   and   arbitrary   power   to  give  or   withhold   consent^    not   only   as   to 

places  but  aB  to  persons,  is  a  denial  of  the  equal  protection  of  the  laws  when 
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it  is  made  to  appear  that  the  petitioners  have  oomplied  with  every  requisite 
deemed  by  law,  or  by  the  public  officers  charged  with  its  administration,  necefr- 
BEiy  for  the  protection  of  neighboring  property  from  fire  or  as  a  preoaution 
against  injury  to  the  public  health,  and  no  reason  whatever  except  the  will  of  the 
supervisors  is  assigned  why  they  should  or  should  not  be  permitted  to  carry  on 
in  the  customary  manner  their  harmless  and  useful  occupation. 

Yick  Wo  V.  Hopkins,  (1S86)   118  U.  S.  366. 

(e)  DiMriminating  Against  Mongolians  as  Jnron.  —  A  statute  providing  that  ^'  every 
qualified  elector  of  the  state  *  *  *  is  a  qualified  juror  of  the  county  in 
which  he  resides,"  does  not  deprive  a  Mongolian  defendant  of  any  right  secured 
by  the  Constitution,  laws,  or  treaty.  The  Mongolian  or  yellow  race  are  denied 
the  right  to  serve  as  jurors  because  they  are  aliens,  and  not  on  account  of  their 
color.  There  is  no  discrimination  in  the  statute  against  any  person  because  of 
his  race  or  color. 

SUte  V.  Ah  Chew,  (1881)   16  Nev.  58. 

(d)  Separate  Schools  fbr  Chinese  Children.  —  The  maintenance  of  separate  schools 
for  children  of  Chinese  descent  is  not  a  discrimination  against  such  children. 

Wong  Him  v.  Callahan,  (1902)  119  Fed. 
Rep.  381,  wherein  the  court  said:  "  Concern- 
ing the  authority  of  the  state  over  matters 
pertaining  to  public  schools  within  its  limits, 
and  the  validity  of  legislation  of  the  charac- 
ter of  that  under  consideration,  it  is  well 
settled  that  the  state  has  the  right  to  provide 
separate  schools  for  the  children  of  different 
races,  and  such  action  is  not  forbidden  by  the 
Fourteenth  Amendment  to  the  Constitution, 


provided  the  schools  so  established  make  no 
discrimination  in  the  educational  facilities 
which  they  afford.  When  the  schools  are  con- 
ducted under  the  same  general  rules,  and  the 
course  of  study  is  the  same  in  one  school  as 
in  the  other,  it  cannot  be  said  that  pupils  in 
either  are  deprived  of  the  equal  protection  of 
the  law  in  the  matter  of  receiving  an  educa- 
tion." 


(e)  Prohibiting  Employment  by  Corporations.  —  A  state  constitution  provides  that 
"  no  corporation  now  existing,  or  hereafter  formed,  under  the  laws  of  this  state, 
shall,  after  the  adoption  of  this  constitution,  employ,  directly  or  indirectly, 
in  any  capacity,  any  Chinese  or  Mongolian.  The  legislature  shall  pass  such 
laws  as  may  be  necessary  to  enforce  this  provision."  In  obedience  to  this  man- 
date, the  legislature  passed  an  Act  entitled  "  An  Act  to  amend  the  Penal  Code 
by  adding  two  new  sections  thereto,  to  be  known  as  sections  178  and  179, 
prohibiting  the  employment  of  Chinese  by  corporations."  The  object,  and  the 
only  object,  to  be  accomplished  by  the  state  constitutional  and  statutory  pro- 
visions in  question  is  n^anifestly  to  restrict  the  right  of  the  Chinese  residents 
to  labor,  and  thereby  deprive  them  of  the  means  of  living,  in  order  to  drive 
those  now  here  from  the  state,  and  prevent  others  from  coming  hither,  and 
this  deprives  them  of  the  equal  protection  of  the  laws. 

In  re  Tiburcio  Parrott,   (1880)   1  Ted.  Rep.  499. 

(f)  QiMiie  Ordinanoe.  —  A  "  queue  ordinance,"  declaring  that  every  male  person 
imprisoned  in  the  county  jail,  under  the  judgment  of  any  court  having  juris- 
diction in  criminal  cases  in  the  city  and  county,  shall  immediately  upon  his 

arrival  at  the  jail  have  the  hair  of  his  head  cut  or  clipped  to  the  uniform 
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length  of  one  inch  from  the  scalp,  designed  to  reach  the  queues  of  the  Chinese, 
and  not  enforced  against  any  other  person,  was  held  to  be  void. 

Ha  Ah  Kow  v.  Nunan,  (1879)  6  Sawy.  (U.  adopting   it  that  it  should   only   have   such 

8.)  562,  12  Fed.  Cas.  No.  6,546,  wherein  the  operation,  and  treat  it  accordingly.    We  may 

court  said:      "Where  an  ordinance,   though  take   notice   of   the   limitation   given   to  the 

general   in  its  terms,  only  operates  upon   a  general  terms  of  an  ordinance  by  its  practical 

special  race,  sect,  or  class,  it  being  universally  construction  as  a  fact  in  its  history,  as  we 

understood   that   it    is   to   be   enforced    only  do  in  some  cases  that  a  law  has  practically 

against  that  race,  sect,  or  class,  we  may  justly  become  obsolete." 
conclude  that  it  was  the  intention  of  the  body 

(g)  Prohibitiiig  Visiting  Gambling  Place  in  "  Cldnefle  Quarter.*'  —  A  municipal  ordinance 
prohibiting  any  person  from  visiting  any  gambling  place  within  certain  limits, 
was  held  to  be  valid  although  the  limits  as  defined  were  generally  designated 
and  known  as  a  "  Chinese  quarter,"  yet  the  fact  being  that  white  men  as  well 
as  Chinese  lived  and  owned  property  within  those  limits;  moreover,  any 
person,  without  regard  to  residence,  race,  or  color,  found  visiting  any  gambling 
place  therein  was  liable  to  arrest  and  punishment 

In  re  Ah  Kit,  (1890)  45  Fed.  Rep.  794. 

(h)  Inoculation  During  Eziatonoo  of  Bnbonio  Plague.  —  Municipal  ordinances,  adopted 
at  a  time  when  the  bubonic  plague  was  supposed  to  exist,  providing  that  no 
Chinese  persons  should  depart  from  the  city  without  being  inoculated,  were 
held  void  as  not  based  upon  any  established  distinction  in  the  conditions  that 
are  supposed  to  attend  this  plague,  or  the  persons  exposed  to  its  contagion, 
but  as  being  boldly  directed  against  the  Asiatic  or  Mongolian  race  as  a  class, 
without  regard  to  the  previous  condition,  habits,  exposure  to  disease,  or  resi- 
dence of  the  individual.  The  conditions  of  a  great  city  frequently  present 
unexpected  emergencies  affecting  the  public  health,  comfort,  and  convenience. 
Under  such  circumstances,  officers  charged  with  duties  pertaining  to  this 
department  of  the  municipal  government  should  be  clothed  with  sufficient 
authority  to  deal  with  the  conditions  in  a  prompt  and  effective  manner.  Meas- 
ures of  this  character,  having  a  uniform  operation,  and  reasonably  adapted  to 
the  purpose  of  protecting  the  health  and  preserving  the  welfare  of  the  in- 
habitants of  a  city,  are  constantly  upheld  by  the  courts  as  valid  acts  of  legis- 
lation, however  inconvenient  they  may  prove  to  be,  and  a  wide  discretion  has 
also  been  sanctioned  in  their  execution.  But  when  the  municipal  authority 
has  neglected  to  provide  suitable  rules  and  regulations  upon  the  subject,  and 
the  officers  are  left  to  adopt  such  methods  as  they  may  deem  proper  for  the 
occasion,  their  acts  are  open  to  judicial  review,  and  may  be  examined  in  every 
detail  to  determine  whether  individual  rights  have  been  respected  in  accordance 
with  constitutional  requirements. 

Wong  Wai  v.  Williamson,   (1900)    103  Fed.  Rep.  6. 

(i)  Prohibiting  the  Bemoyal  of  Bemaine  of  Deeeased  Penont.  —  A  Statute,  entitled  '^  An 
Act  to  protect  public  health  from  infection,  caused  by  exhumation  and  removal 
of  the  remains  of  deceased  persons,"  provides  th.nt  "  it  shall  be  unlawful  to 
disinter  or  exhume  from  a  grave,  vault,  or  other  burial  place,  the  body  or 
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remains  of  any  deceased  person,  unless  the  person  or  persons  so  doing  shall 
first  obtain  from  the  board  of  health,  health  officer,  mayor,  or  other  head  of  the 
municipal  government  of  the  city,  town,  or  city  and  county  where  the  same  are 
deposited,  a  permit  for  said  purpose,"  for  which  permit  the  sum  of  ten  dollars 
is  to  be  paid,  does  not  violate  this  clause.  If  the  provisions  of  the  Act  affect 
a  larger  number  of  Chinese  than  of  any  other  class,  it  is  not  on  account  of 
any  discriminations  made  by  the  law,  but  only  because  under  their  customs  there 
is  a  much  larger  number  of  disinterments  and  removals  by  them  than  by  any 
others. 

In  re  Wong  Yung  Quy,  (1880)  2  Fed.  Eep.  624. 

(j)  Prohibiting  Fishing  by  Chinese  Aliens.  —  A  California  statute  which  provides 
that  "  all  aliens  incapable  of  becoming  electors  of  this  state  are  hereby  pro- 
hibited from  fishing,  or  taking  any  fish,  lobsters,  shrimps,  or  shellfish  of  any 
kind,  for  the  purpose  of  selling  or  giving  to  another  person  to  sell,"  is  void. 
To  subject  the  Chinese  to  imprisonment  for  fishing  in  the  waters  of  the  state, 
while  aliens  of  all  European  nations  under  the  same  circumstances  are  exempt 
from  any  punishment  whatever,  is  to  subject  the  Chinese  to  punishments,  pains, 
and  penalties  other  than  and  entirely  different  from  those  to  which  others  are 
subjected^  and  it  is  to  deny  to  them  the  equal  protection  of  the  laws. 

In  re  Ah  Chong,  (1880)  2  Fed.  Rep.  734. 

(k)  Ezelnsion  from  Bight  to  Testify. 

The  exclusion  of  Chinamen  from  the  right  competent  as  witnesses  in  courts  of  justice 

to  testify  in  the  state  courts  does  not  violate  and  to  regulate  the  production  of  evidence, 

this  amendment,  as  it  is  within  the  power  of  People  v.  Brady,  (1870)  40  Cal.  198;  People 

a  state  legislature  to  declare  who  shall  be  v.  McGuire,  (1872)  45  Cal.  56. 

(1)  Covenant  Against  Conveying  to  Chinese  Persons. 


A  covenant  in  a  deed:  ''It  is  also  under- 
stood and  agreed  by  and  between  the  parties 
hereto,  their  heirs  and  assigns,  that  the  party 
of  the  first  part  shall  never,  without  the  con- 
sent of  the  party  of  the  second  part,  his  heirs 
or  assigns,  rent  any  of  the  buildings  or 
ground  owned  by  said  party  of  the  first  part, 
and  fronting  on  said  East  Main  street,  to  a 
Chinaman  or  Chinamen,"  is  void  and  should 
not  be  enforced  in  any  court  —  certainly  not 
in  a  court  in  the  United  States.  Gan- 
dolfo  V.  Hartman,  (1892)  49  Fed.  Rep. 
181,  in  which  case  the  court  said:  "  It  would 
be  a  very  narrow  construction  of  the  con- 
stitutional amendment  in  question  and  of  the 


decisions  based  upon  it,  and  a  very  restricted 
application  of  the  broad  principles  upon 
which  both  the  amendment  and  the  decisions 
proceed,  to  hold  that,  while  state  and  mu- 
nicipal legislatures  are  forbidden  to  discrimi- 
nate against  the  Chinese  in  their  legislation, 
a  citizen  of  the  state  may  lawfully  do  so  by 
contract,  which  courts  may  enforce.  Such  a 
view  is,  I  think,  entirely  inadmissible.  Any 
result  inhibited  by  the  Constitution  can  no 
more  be  accomplished  by  contract  of  in- 
dividual citizens  than  by  legislation,  and  the 
courts  should  no  more  enforce  the  one  than 
the  other.    This  would  seem  to  be  very  clear." 


y.  Relating  to  Suffr.\ge.  —  A  state  constitution  which  requires  the  pay- 
ment of  taxes  and  the  ability  to  road  a  section  of  the  Constitution,  or  to  give  a 
reasonable  interpretation  thereto,  as  a  qualification  to  vote,  and  denies  to  one 
who  has  been  convicted  of  an  infamous  crime  the  right  to  vote,  and  statutes 
enacted  for  the  purpose  of  carrying  out  these  provisions,  do  not  on  their  face 
discriminate  between  the  races,  and  do  not  deny  the  equal  protection  of  the 
law  when  it  has  not  been  shown  that  the  actual  administration  of  the  Constitu- 
tion and  statutes  is  evil,  but  only  that  evil  is  possible  under  them. 
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Williams  v.  Mississippi,  (1898)  170  U.  S. 
225,  wherein  the  court  said  that  this  amend- 
ment forbids,  so  far  as  civil  and  political 
ri^ts  are  concerned,  discriminations  by  the 
general  government  or  by  the  states  against 
any  citizen  because  of  his  race.  But  to  jus- 
tify the  removal  from  a  state  court  to  a  fed- 
eral court  of  a  cause  in  which  such  rights  are 
alleged  to  be  denied,  such  denial  must  be  the 
result  of  the  constitution  or  laws  of  the  state, 
not  of  the  administration  of  them. 

Registration  of  voters.  —  A  statutory  pro- 
vision of  Maryland  which  provided  that  no 
person  should  be  entitled  to  registration  for 
the  purposes  of  election  who  comes  into  the 
state  from  another  state  until  one  year  after 
his  intent  to  become  a  legal  voter  shall  be 
evidenced  by  an  entry  of  intention  on  the 
book  of  record  kept  by  the  county  clerk,  was 
held  not  to  be  unconstitutional.  Pope  v.  Wil- 
liams, (1903)  98  Md.  59,  affirmed  (1904)  193 
U.  S.  621,  the  court  saying  that  the  Act  does 
not  discriminate  against  any  person  or  class 
of  persons,  but  merely  establishes  a  rule  of 
evidence  in  respect  to  a  person  coming  into 
the  state. 

Dropping  delinquent  poll  taxables.  —  An 
Act  of  Delaware  which  provided  that,  in  the 
case  of  persons  assessed  and  liable  to  pay  poll- 
taxes,   upon  the   return   of   the  collector   in 


form  and  verified  as  therein  provided,  it  shall 
be  the  duty  of  the  levy  court  '*  to  allow  said 
collector,  as  delinquencies,  the  taxes  uncol- 
lected by  him,  and  the  names  of  such  delin- 
(^uents  shall  be  dropped  from  the  assessment 
list  by  the  levy  court,  and  shall  not  be  placed 
thereon  again  for  a  period  of  twelve  mouths 
from  and  after  the  date  of  such  allowance." 
was  held  to  be  constitutional,  the  court  sav- 
ing:  •'  It  seems  not  necessary  to  say  more 
than  this  in  regard  to  the  objection  to  tiio 
legislation  on  the  ground  of  its  alleged  hos- 
tility to  the  Fourteenth  ♦  *  ♦  Amendment 
of  the  Constitution  of  the  United  States, — 
that  in  this  state  every  man,  rich  or  poor, 
black  or  white,  has  the  equal  protec- 
tion of  the  laws  at  all  times,  whether 
he  be  a  legal  voter  or  not ;  the  ability  to  vote 
being  no  more  necessary  to  secure  that  pro- 
tection in  his  case  than  in  that  of  women  and 
minors,  who,  and  whose  property,  are  as  much 
under  the  shield  of  the  law's  protection  as  is 
that  of  any  man,  great  or  small.  A  delin- 
quent taxable  is  as  much  safeguarded  in  his 
personal  rights  as  is  he  who  owns  houses  and 
land.  The  notion  that  the  right  to  exercise 
the  suffrage  is,  in  Delaware,  necessary  for  the 
protection  of  one's  person  or  property,  is 
purely  fanciful,  and  without  any  reality  of 
reason."  Frieszleben  i?.  Shallcross,  (1890)  9 
Houst.   (Del.)   3. 


Jc,  Residents  and  Nonresidents  (see  also  Oame  and  Fish  Laws  —  Re- 
quiring License  Fee  of  Nonresidents,  infra,  p.  603)  —  (1)  Right  of  Nonresi- 
dent to  Sue.  —  To  refuse  to  a  person,  though  not  a  citizen  of  the  state,  the  right 
to  maintain  an  action  against  a  pei^son  found  within  its  limits,  would  be  to  deny 
to  him  the  equal  protection  of  the  laws. 

person  shall  recover  of  any  city  or  town  in 
this  state,  damage  for  injury  to  person  or 
property,  which  damage  is  claimed  to  have 
been  done  in  consequence  of  any  defect,  or 
want  of  repair,  or  sufficient  railing,  in  any 
highway,  townway,  causeway,  or  bridge,  pro- 
vided the  said  damage  be  done  to  or  claimed 
by  any  person,  who  was  at  the  time  said 
damage  was  done  a  resident  of  any  country 
where  damage  done  under  similar  circum- 
stances is  not  recoverable  by  the  laws  of  said 
country,"  was  held  to  be  unconstitutional. 
Pearson  v.  Portland,  (1879)  69  Me.  278. 


Steed  V.  Harvey,  (1898)  18  Utah  373,  in 
which  case  the  court  said  that  this  provision 
"secures  to  any  person  within  its  jurisdic- 
tion, thou^  he  may  not  be  a  citizen  or  even 
a  resident,  the  protection  of  its  laws  equally 
with  its  own  citizens,  and  this  protection 
must  be  construed  to  mean  protection  to  life, 
liberty,  and  property,  and  the  term  property 
must  be  held  to  include  money  due  for  the 
violation  of  a  contract." 

Damages  for  defects  in  highways.  —  A 
statute  of  Maine  which   provided  that   "  no 


(2)  Requiring  Bond  in  Atta^^hnuenJ;  Against  Resident.  —  A  territorial 
statute  authorizing  the  issue  of  an  attachment  against  the  property  of  a  non- 
resident defendant  in  the  case  of  an  alleged  fraudulent  disposition  of  property, 
which  in  case  of  an  attachment  against  a  resident  requires  the  giving  of  a  bond 
by  the  plaintiff  in  attachment  as  a  condition  for  the  issue  of  the  writ,  whilst 
it  makes  no  such  requirement  in  the  case  of  an  attadiment  against  a  non- 
resident, does  not  amount  to  a  denial  of  the  equal  protection  of  the  laws. 

Central  L.  &  T.  Co.  r.  Campbell  Commission  Co..  (1899)  173  U.  S.  97,  reversing  (1897) 
5  Okla.  396. 


(3)  Suits  on  Attachment  Bonds  Oiven  by  Nonresidents,  —  AVhere  a  national 

bank,  located  in  a  foreign  state,  desired  to  obtain  process  of  attachment  in  a 
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certain  state^  and^  as  a  oondition  precedent  to  the  issuing  of  the  writ^  gave  bond 
as  required  by  the  law  of  that  state,  and  thereupon  the  writ  issued  in  its  favor, 
a  statute  which  provides  that  in  a  suit  on  an  attachment  bond  if  the  principal 
be  a  nonresident  it  shall  be  sufficient  to  serve  a  copy  of  the  petition  and  process 
on  the  security,  and  the  action  may  thereupon  proceed  against  both  principal 
and  security,  became  a  part  of  the  bond  as  fully  as  if  expressly  incorporated 
therein,  and  in  a  subsequent  suit  on  such  bond  service  on  the  security  was 
sufficient.  A  proceeding  under  such  a  statute  does  not  conflict  with  the 
Fourteenth  Amendment  of  the  United  States  Constitution. 

Continental  Nat.  Bank  v.  Folsom,  (1887)   78  Ga.  449. 

(4)  Disirinimaiion  Agamst  Nonresident  as  to  Issuing  a  Capias.  —  A  statute 
which  discriminates  between  residents  and  nonresidents  in  regard  to  issuing 
a  capias  ad  respondendum  against  them  is  unconstitutional. 

Black  V,  Seal,  6  Houst.    (Del.)   541. 

(6)  Higher  Penalty  on  Residents  of  a  Tovm,  —  The  legislature  has  the 
constitutional  power  to  inflict  upon  resident  owners  of  stock  running  at  large  in 
a  town  a  higher  penalty  than  on  nonresident  owners. 

Jones  V.  Duncan,  (1900)  127  N.  Car.  118,  citing  State  v.  Tweedy,  (1894)  116  N.  Car. 
704;  Broadfoot  v.  Fayetteville,  (1897)    121  N.  Car.  418. 

I.  Railkoad  Companibs  —  (1)  BegvZation  of  Bates  —  (a)  Xnit  Admit  of  Jut 
Compeniation.  —  A  state  enactment,  or  regulations  made  under  the  authority  of  a 
state  enactment,  establishing  rates  for  the  transportation  of  persons  or  property 
by  railroad,  that  will  not  admit  of  the  carrier  earning  such  compensation  as 
under  all  the  circumstances  is  just  to  it  and  to  the  public,  would  deny  to  it 
the  equal  protection  of  the  laws,  and  would  therefore  be  repugnant  to  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States. 


Smyth  V.  Ames,  (1898)  169  U.  S.  526, 
affirming  Ames  v.  Union  Pac.  R.  Co.,  (1894) 
64  Fed.  Rep.  165. 

General  statutes  regulating  the  use  of  rail- 
roads in  a  state,  or  fixing  maximum  rates  of 
charges  for  transportation  when  not  forbid- 
den by  charter  contracts,  do  not  necessarily 
take  away  from  the  corporation  owning  or 
operating  a  railroad  with  a  state  the  equal 
protection  of  the  laws.  Railroad  Commission 
Cases,  (1885)  116  U.  S.  335,  reversing  Far- 
mers' L.  &  T.  Co.  V.  Stone,  (1884)  20  Fed. 
Rep.  270,  and  Illinois  Cent.  R.  Co.  r.  Stone, 
(1884)  20  Fed.  Rep.  468. 

Legislation  establishing  a  tariff  of  rates 
which  is  so  unreasonable  as  to  practically 
destroy  the  value  of  the  property  of  the  com- 
panies engaged  in  the  carrying  business  de- 
prives the  companies  of  the  equal  protection 
of  the  laws.     St.  Louis,  etc.,  R.  Co.  r.  Gill, 


(1895)  156  U.  S.  657.  But  see  Wilder  t>. 
Chicago,  etc.,  R.  Co.,  (1888)  70  Mich.  382, 
that  the  reasonableness  of  legislative  regula- 
tion of  railroad  rates  is  a  matter  for  the  legis- 
lature to  determine,  and  not  the  courts. 

The  equal  protection  of  the  laws  forbids 
legislation,  in  whatever  form  it  may  be  en- 
acted, by  which  the  property  of  one  indi- 
vidual is,  without  compensation,  wrested 
from  him  for  the  benefit  of  another  or  for 
the  public.  Reagan  v.  Farmers*  L.  &  T.  Co., 
(1894)    154  U.  S.  390. 

A  state  law  or  regulation  establishing  rates 
for  the  transportation  of  persons  or  property, 
such  as  will  not  admit  of  the  carrier  earning 
such  a  compensation  as  under  all  the  circum- 
stances of  the  case  is  just  t<o  it  and  the  pub- 
lic, operates  to  deny  to  it  the  equal  protection 
of  the  law.  Wallace  v.  Arkansas  Cent.  R. 
Co.,   (C.  C.  A.  1902)    118  Fed.  Rep.  424. 


(b)  Prohibiting  Oreatar  Bate  for  Short  Haul.  —  A  state,  by  enacting  a  rule  of  action 
for  railroad  companies,  forbidding  a  gi'eater  rate  of  charges  for  a  shorter 
than  for  a  longer  distance,  does  not  deny  to  a  railroad  the  equal  protection  of 
the  laws. 

Louisville,  etc.,  R.  Co.  r.  Kentucky,  (1902)   183  U.  S.  512,  affirming  (1899)   106  Ky.  633.' 
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(e)  To  Koep  Mileage  Tiokets  at  Lower  than  General  Bates.  —  A  statute  requiring  rail- 
roads to  keep  for  sale  one-thousand-mile  ticketa  at  certain  rates,  which  rates 
are  lower  than  Uie  general  rates,  is  a  denial  of  the  equal  protection  of  the  laws. 

Lake  Shore,  etc.,  R.  Co.  t?.  Smith,  (1899)  Beardsley  f.  New  York,  etc.,  R.  Co.,  (1900) 
173  U.  S.  684,  reversing  Smith  v.  Lake  Shore,  162  N.  Y.  230,  reversing  (1897)  16  N.  Y'.  App. 
etc.,  R.  Co.,  (1897)    114  Mich.  460.     See  also       Div.  251. 

(d)  Lower  Batei  for  Pnblio  Sohool  Puplli.  —  The  constitutional  provision  was  held 
not  to  be  violated  by  a  statute  which  requires  street  railway  companies  to  carry 
pupils  of  the  public  schools,  in  their  regular  course  going  from  their  homes 
to  the  schools  and  returning  therefrom,  at  rates  not  exceeding  half  the  regular 
fare  charged  by  the  company  for  the  transportation  of  other  passengers  between 
the  same  points,  where  it  was  contended  that  the  statute  was  repugnant  to 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  in  that 
it  did  not  apply  to  all  the  street  railway  companies  in  the  commonwealth,  nor 
to  all  persons  using  street  railways,  nor  even  to  all  pupils  using  street  railways, 
but  only  to  pupils  of  the  public  schools,  also  that  there  was  a  discrimination 
because  a  certain  railway  company  was  left  exempt  from  the  provision  of  the 
statute. 


Com.  V.  Interstate  Consol.  St.  R.  Co., 
(1906)  187  Mass.  436,  the  court  saying: 
"  The  constitutional  principle  invoked  in  this 
contention  does  not  require  that  the  same 
laws  shall  be  enacted  for  all  street  railway 
companies  in  different  parts  of  a  state.  *'  ♦  * 
The  situation  of  the  lines  of  the  Boston  Ele- 
vated Railway  Company,  in  the  midst  of  a 
dense  population,  is  so  different  from  that 
of  other  lines  in  the  state,  and  their  fitness 
for  use  by  diildren  in  going  to  and  from  the 
public  schools  might  l^  found  by  the  legis- 
lature to  be  so  unlike  that  of  street  railways 
generally  in  the  state,  as  properly  to  call  for 


an  exemption  from  the  law  established  for 
others.  We  cannot  say  that  the  legislature 
had  no  power  to  make  this  distinction, 
founded  on  differences  in  conditions.  The 
most  important  and  difficult  question  in  the 
case  is  whether  there  is  constitutional  justi- 
fication for  a  discrimination  between  pupils 
of  the  public  schools  and  other  persons.  If 
this  were  an  absolute  and  arbitrary  selection 
of  a  class,  independently  of  good  reasons  for 
making  a  distinction,  the  provision  would  be 
unconstitutional  and  void.  *  *  *  In  this 
case  the  selection  of  a  class  is  not  entirely 
arbitrary.' 


>» 


(e)  DiftingniBhing  Betwaan  Bailroads  —  aa.  According  to  Lenoth  of  Road.  —  A  state 
statute  which  classifies  railroads  according  to  their  length,  and  fixes  a  maximum 
rate  of  charges  for  the  carriage  of  passengers  in  each  class,  is  not  uncon- 
stitutional. 


Dow  V,  B^idelman,  (1888)  125  U.  S.  680, 
wherein  the  court  said ;  "  The  legislature, 
iu  the  exercise  of  its  power  of  regulating 
fares  and  freights,  may  classify  the  railroads 
according  to  the  amount  of  the  business  which 
they  have  done  or  appear  likely  to  do. 
Whether  the  classification  shall  be  according 
to  the  amount  of  passengers  and  freight  car- 
ried, or  of  gross  or  net  earnings,  during  a 


previous  year,  or  according  to  the  simpler 
and  more  constant  test  of  the  length  of  the 
line  of  the  railroad,  is  a  matter  within  the 
discretion  of  the  legislature.  If  the  same  rule 
is  applied  to  all  railroads  of  the  same  class, 
there  is  no  violation  of  the  constitutional 
provision  securing  to  all  the  equal  protection 
of  the  laws."  Afflrming   (1887)  49  Ark.  326. 


bb.  Based  on  Gross  Earnings  and  LocALrry.  —  A  statute  of  Michigan  which 
fixed  a  maximum  rate  on  the  different  railroads  of  the  state  for  the  transporta- 
tion of  passengers,  based  upon  their  gross  earnings  per  mile,  and  which  dis- 
tinguished  between   railroads  located   in  tlie   upper  peninsula  and  those   in 

the  lower  peninsula,  was  held  to  be  constitutional. 

Wellman  v.  Chicago,  etc.,  R.   Co.,    (1800)        roads  are  to  be  classed  at  all,  in  the  fixing 
83  Mich.  592.  the  court  saying:     "A  clnssifi-       of  the  miiximum  rates;   and  this  method  of 
cation   according  to  the  amount  of  biisinrss       classification   is  not   unusual,   and  has  been 
done  per  mile  seems  to  me  to  be  the  fairest       sustained  in  a  variety  of  cases." 
and   most   reasonable   classification,    if   rail- 
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CO.  According  to  Time  of  Construction.  —  A  statute  prescribing  the  maximum 
rates  for  the  transportation  of  freight  by  railroads  within  the  state,  which 
provides  that  "  all  railroads  or  parts  thereof,  which  have  been  built  in  this  state 
since  the  first  day  of  January,  1889,  or  may  be  built  before  the  thirty-first  day 
of  December,  1899,  shall  be  exempt  from  the  provisions  of  this  Act  until  the 
thirty-first  day  of  December,  1899,"  is  not  invalid  for  making  an  arbitrary 
classification.  The  principle  of  classification  adopted  by  the  legislature,  whether 
wise  or  unwise,  is  within  its  power.  To  divide  railroads  into  two  classes, 
placing  in  the  one  all  that  have  been  constructed  and  in  operation  for  a  length 
of  time,  and  whose  business  must  therefore  be  presumed  to  have  been  thoroughly 
established,  and  in  tlie  other  all  only  recently  constructed,  is  clearly  not  a 
mere  arbitrary  distinction ;  and  this  notwithstanding  it  may  be  that  one  of  the 
recently  constructed  roads  is  so  fortunate  as  to  have  immediately  secured  a 
large  business. 

Ames  V.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  equal  protection  of  the  laws.     If  the  legisla- 

Bep.  165.  ture  can  thus  discriminate  between  new  and 

old  roads^  it  can  assume  any  other  arbitrary 

Held  invalid.  —  Legislation  affecting  rail*  basis  in  support  of  invidious  legislation,  and 
roads  cannot  discriminate  between  railroads  in  this  way  oppress  one  interest  for  the  bene- 
themselves,  and  a  statute  prescribing  regula-  fit  of  another.  Louisville,  etc.,  R.  Go.  v, 
lions,  and  declaring  that  '*  none  of  its  pro-  Railroad  Commission,  (1884)  19  Fed.  Rep. 
visions  "  shall  apply  to  any  railroad  then  695,  wherein  the  court  said  that  a  state  can- 
being  "  constructed,"  or  which  might  there-  not  "  distinguish  as  between  different  railroad 
after  be  '*  begun  and  constructed  in  the  companies  or  between  railroad  corporations 
state,*'  until  "  ten  years  from  and  after  its  and  persons  operating  railroads  in  compe- 
completion,"  denies  to  the  older  railroad  the  tition  with  them." 

dd.  Railroad  **  Guilty  op  Extortion."  —  A  statute  which  empowers  the  rail- 

road  commission,  upon  finding  that  a  railroad  has  been  "  guilty  of  extortion," 

to  fix  a  lower  rate  for  that  road  alone  and  for  none  of  the  others  is  invalid.    The 

efiFect  of  the  determination  is  individual,  and  by  not  merely  inflicting  a  single 

penalty  for  a  single  ofiFense,  but  placing  the  guilty  railroad  at  the  disadvantage 

of  having  a  lower  rate  than  its  rivals,  it  is  deprived  of  the  equal  protection  of 

the  laws. 

Louisville,  etc.,  R.  Co.  v.  McChord,  (1900)  103  Fed.  Rep.  216,  reversed  on  jurisdictional 
grounds,   (1902)    183  U.  S.  483. 

(2)  Requiring  Railroads  to  Furnish  Free  Tramsportation  to  Shippers. — 
An  Act  requiring  railroads  to  furnish  free  transportation  to  shippers  of  stock 
in  certain  cases  is  void  as  depriving  the  railroads  of  the  equal  protection  of  the 
laws. 

Atchison,  etc.,  R.  Co.  v.  Campbell,  (1900)  61  Kan.  439. 

(3)  Fellov^servant  Law.  —  A  state  statute  which  authorizes  the  recovery 
of  damages  for  an  injury  suffered  by  an  employee  because  of  the  negligent 
act  of  a  fellow  servant,  when  it  applies  only  to  railroad  corporations,  does 
not  deny  the  equal  protection  of  the  laws.  It  is  not  invalid  as  discriminating 
in  favor  of  individual  employers. 

Tullis  V.  Lake  Erie,  etc.,  R.  Co.,  (1899)  1900)  114  Fed.  Rep.  918;  Georgia  R.,  etc., 
175  U.  S.  351.  See  also  Minneapolis,  etc.,  R.  Co.  v.  Miller.  (1892)  90  Ga.  571;  Indiana- 
Co.  V.  Herrick.  (1888)  127  U.  S.  210;  Cin-  polis  Union  R.  Co.  t?.  Houlihan,  (1901)  167 
cinnati,  etc.,  R.  Co.  v.  Thiebaud,   (C.  C.  A.  Ind.  494;   Pittsburgh,  etc.,  R.  Co.  r.  Mont- 
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gomerj,  (1808)  132  Ind.  4;  Rayburn  v.  Cen- 
tral Iowa  R.  Co.,  (1888)  74  io^^'a  637; 
Pierce  v.  Central  Iowa  R.  ,Co.,  (1887)  73 
Iowa  140;  Bucklew  v.  Central  Iowa  11.  Co., 
(1884)  64  Iowa  603;  McAunich  i\  Missis- 
sippi, etc,  R.  Co.,  (1866)  20  Iowa  338;  Mis- 
souri Pac.  R.  Co.  V.  Mackey,  (1888)  33  Ivan. 
298;  Missouri  Pac.  R.  Co.  v,  Haley,  (1881) 
25  Kan.  35;  Herrick  v,  Minneapolis,  etc.,  R. 
Co.,  (1883)  31  Minn.  11,  (1884)  32  Minn. 
435;  Powell  r.  Sherwood,  (1901)  162  Mo. 
605;  Froelich  r.  Toledo,  etc.,  R.  Co.,  (1903) 
24  Ohio  Cir.  Ct.  359;  Campbell  v.  Cook, 
(1894)  86  Tejc.  030;  Ditberner  v.  Chicago, 
etc.,  R.  Co.,  (1879)   47  Wis.  138. 


The  hazardous  character  of  the  business 
of  operating  a  railway  would  seem  to  call 
for  special  legislation  >vith  respect  to  rail- 
road corporations,  having  for  \\a  object  the 
protection  of  their  employees  as  well  as  the 
safety  of  the  public.  The  business  of  other 
corporations  is  not  subject  to  similar  dangers 
to  their  employees,  and  no  objections,  there- 
fore, can  be  made  to  legislation  on  the  ground 
of  its  making  an  unjust  discrimination,  when 
it  meets  a  particular  necessity,  and  all  rail- 
road corporations  are,  without  distinction, 
made  subject  to  the  same  liabilities.  Mis- 
souri Pac.  R.  Co.  r.  Mackey,  (1888)  127  U. 
S.  207. 


(4)  Liability  for  Injuries  to  Passen^gers.  —  A  statute  providing  that  "  every 
railroad  company,  as  aforesaid,  shall  be  liable  for  all  damages  inflicted  upon  the 
person  of  passengers  while  being  transported  over  its  road,  except  in  cases 
where  the  injury  done  arises  from  the  criminal  negligence  of  the  persons 
injured,  or  when  the  injury  complained  of  shall  be  the  violation  of  some  express 
rule  or  regulation  of  said  road  actually  brought  to  his  or  her  notice,"  does 
not  deny  to  a  railroad  company  the  equal  protection  of  the  laws.  Statutes 
imposing  an  additional,  or  even  absolute,  liability  on  railroads  for  injuries  to 
passengers  or  property  are  not  repugnant  to  the  Constitution  of  the  United 
States. 

Clark  V.  Russell,  (C.  C.  A.  1899)   97,  Fed.  Rep.  900. 

(5)  LidbUity  on  Faihire  to  Fence  Track  —  (a)  Absolute  LiabiUty  for  Injury  to  Stoek. 
—  A  statute  requiring  railroad  corporations  to  erect  fences  where  their  roads 
pass  through,  along,  or  adjoining  inclosed  or  cultivated  fields  or  uninclosed 
lands,  with  openings  or  gates  at  farm  crossings,  and  to  construct  and  maintain 
oattle  guards,  where  fences  are  required,  sufficient  to  keep  horses,  cattle,  and 
other  animals  from  going  on  the  roads,  and  making  them  liable  in  double  the 
amount  of  damages  which  shall  be  done  to  horses,  cattle,  mules,  or  other  animals 
occasioned  by  the  failure  to  construct  such  fences  or  cattle  guards,  does  not 
deny  to  any  railroad  the  equal  protection  of  the  law.  Each  company  is  subject 
to  the  same  liability,  and  from  each  the  same  security  is  exacted,  by  the  erection 
of  fences,  gates,  and  cattle  guards,  when  its  road  passes  through,  along,  or 
adjoining  inclosed  or  cultivated  fields  or  uninclosed  lands.  There  is  no  evasion 
of  the  rule  of  equality  where  all  companies  are  subjected  to  the  same  duties  and 
liabilities  under  similar  circumstances. 


Missouri  Pac.  R.  Co.  v.  Humes,  (1885)  115 
U.  S.  518.  See  also  Sullivan  v.  Oregon  R., 
etc.,  Co.,  (1890)    19  Oregon  319. 

In  VVadsworth  v.  Union  Pac.  R.  Co.,  ( 1803) 
18  Colo.  000,  followed  bv  Sweetland  v.  At- 
chison, etc.,  R.  Co.,   (1896)    22  Colo.  220,  it 


was  held  that. a  Colorado  statute  which  im- 
posed an  unconditional  liability  on  railroads 
for  killinir  live  stock  was  invalid  as  the  fenc- 
ing of  railroads  was  not  required,  and  conse- 
quently there  was  no  foundation  for  the  pen- 
alty. 


(b)  Doubls  BamagM  for  Injury  to  Stock.  —  A  statute  which  provides  that  if  a  rail- 
road company  fails  to  fence  its  lines  against  live  stock  ninning  at  large,  it  shall 
be  liable  to  the  owner  of  any  such  stock  injured  or  killed  by  reason  of  the  want 
of  such  fence  for  the  value  of  the  property  or  dninaore  caused,  and  that  if  the 

corporation  neglects  to  pay  the  value  or  damage  done  to  such  stock,  within 
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thirty  days  after  notice  in  writing,  acx5ompanied  by  an  affidavit  of  such  injury 
or  destruction,  has  been  served  on  any  officers  of  the  corporation  in  the  county 
where  the  injury  complained  of  was  committed,  such  owner  shall  be  entitled 
to  recover  double  the  value  of  the  stock  killed  or  damages  caused  thereto,  does 
not  deny  the  equal  protection  of  the  laws. 

Minneapolis,  etc.,  R.  Co.  t?.  Beckwith,  (1889)   129  U.  S.  27.     See  also  Tredway  r.  Sioux 
City,  etc.,  R.  Co.,  (1876)  43  Iowa  627. 

(e)  Double  Damagoi  for  Iqjnry  to  Gropo.  —  A.  state  statute  which  gives  to  a  party 
double  damages  where  his  crops  are  injured  as  a  result  of  defective  fencing 
along  a  railroad,  through  which  stock  passed  into  the  plaintiff's  premises,  is  a 
constitutional  exercise  of  the  legislative  power. 

Kingsbury  v.  Missouri,  etc.,  R.  Co.,  (1900) 
156  Mo.  379,  the  court  saying  that  the  con- 
stitutionality of  the  statute  had  been  often 
questioned  and  had  been  invariably  sustained 
by  the  courts,  and  diing  Grorman  v.  Pacific 
R.  Co.,  (1858)  26  Mo.  441;  Trice  v.  Hanni- 
bal, etc.,  R.  Co.,  (1872)  49  Mo.  438;  Barnett 
17.  Atlantic,  etc.,  R.  Co.,  (1878)  68  Mo.  50; 
Cummings  v.  St.  Louis,  etc.,  R.  Co.,  (1879) 
70  Mo.  570;  Spealman  v,  Missouri  Pac.  R. 
Co.,   (1880)  71  Mo.  434;  Humes  v,  Missouri 


Pac.  R.  Co.,  (1884)  82  Mo.  221;  Phillips  ». 
Missouri  Pac.  R.  Co.,  (1885)  86  Mo.  540; 
Hines  t?.  Missouri  Pac.  R.  Co.,  (1885)  86 
Mo.  629;  Hamilton  r.  Missouri  Pac.  R.  Co., 
(1885)  87  Mo.  85;  Perkins  v.  St.  Louis,  etc., 
R.  Co.,  (1890)  103  Mo.  52;  Briggs  r.  St. 
Louis,  etc.,  R.  Co.,  (1892)  HI  Mo.  168; 
Missouri  Pac.  R.  Co.  r.  Humes,  J  1885)  115 
U.  S.  512;  Missouri  Pac.  R,  Co.  t?.  Terry, 
(1885)  115  U.  S.  523,  note;  St.  Louis,  etc.,  R. 
Co.  r.  Mathews,   (1897)    165  U.  S.  17. 


(6)  Liability  for  Communicated  Fires.  —  A  statute  by  which  every  railroad 
corporation  owning  and  operating  a  railroad  in  the  state  is  made  responsible 
in  damages  for  property  of  any  person  injured  or  destroyed  by  fire  com- 
municated by  its  locomotive  engines,  and  is  declared  to  have  an  insurable 
interest  in  property  along  its  route,  and  authorized  to  insure  such  property 
for  its  protection  against  such  damages,  does  not  deny  to  the  railroad  company 
the  equal  protection  of  the  laws.  "  The  statute  is  not  a  penal  one,  imposing  a 
punishment  for  a  violation  of  law;  but  it  is  purely  remedial,  making  the  party, 
doing  a  lawful  act  for  its  own  profit,  liable  in  damages  to  the  innocent  party 
injured  thereby,  and  giving  to  that  party  the  whole  damages,  measured  by  the 
injury  suffered." 

A  South  Carolina  statute  providing  that 
"  every  railroad  corporation  shall  be  respon- 
sible in  damages  to  any  person  or  corporation 
whose  buildings  or  other  property  may  be 
injured  by  Are  communicated  by  its  loco- 
motive engines,  or  originating  within  the  lim- 
its of  the  right  of  way  of  said  road,  in  con- 
sequence of  the  act  of  any  of  its  authorized 
agents  or  employees,  except  in  any  case  where 
property  shall  have  been  placed  on  the  right 
of  way  of  such  corporation  unlawfully  or 
without  its  consent;  and  it  shall  have  an  in- 
surable interest  in  the  property  upon  its 
route  for  which  it  may  so  be  held  responsible; 
and  may  procure  insurance  thereon  in  its 
own  behalf,"  does  not  deny  to  a  railroad  com- 
pany the  oqual  protection  of  the  law.  Mc- 
Candless  r.  Richmond,  etc.,  R.  Co.,  (1892)  38 
S.  Car.  105.  See  also  Brown  v.  Carolina 
Midland  R.  Co..  (1903)  67  S.  Car.  485;  State 
V.  Hagood,  (1888)  30  S.  Car.  519;  Mobile 
Ins.  Co.  r.  Columbia,  etc.,  R.  Co.,  (1893)  41 
S.  Car.  408;  Lipfeld  v.  Charlotte,  etc.,  R.  Co., 
(1893)    41   S.  Car.  285. 
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St.  Louis,  etc.,  R.  Co.  v,  Mathews,  (1897) 
105  U.  S.  5,  affirming  Mathews  v.  St.  Louis, 
etc.,  R.  Co.,  (1894)  121  Mo.  298;  Campbell 
V.  Missouri  Pac.  R.  Co.,  (1894)   121  Mo.  340. 

A  Colorado  statute  which  provided  that 
"every  railroad  corporation  operating  its 
line  of  road,  or  any  part  thereof,  in  this 
state,  shall  be  liable  for  all  damages  by  fire 
that  is  set  out  or  caused  by  operating  any 
such  line  of  road  or  any  part  thereof, *  was 
held  to  be  constitutional.  Union  Pac.  R.  Co. 
r.  De  Busk,  (1888)  12  Colo.  294.  See  also 
Union  Pac.  R.  Co.  v.  Moffatt,  (1888)  12 
Colo.  310. 


An  Oklahoma  statute  entitled  "An  Act  to 
regulate  prairie  fires,"  providing  that  "  any 
railroad  company  operating  any  line  in  this 
territory  shall  be  liable  for  all  damages  sus- 
tained by  fire  originating  from  operating 
their  road,"  does  not  deny  to  a  railroad  com- 
pany the  equal  protection  of  the  law.  Choc- 
taw, etc.,  R.  Co.  V.  Alexander,  (1897)  7  Okla. 
580. 
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(7)  Distinguishing  Between  Street  Ra/Uway  and  Steann  Railroad,  —  A 
municipal  ordinance  provides  that  "  street  railroad  companies,  whether  under 
the  control  of  another  company  or  not,  in  lieu  of  the  specific  tax  heretofore 
required,  shall  pay  to  the  city  of  Savannah  for  the  privilege  of  doing  business 
in  the  city  and  for  the  use  of  the  streets  of  the  city,  at  the  rate  of  one  hundred 
dollars  per  mile  or  fraction  of  a  mile  of  track  used  in  the  city  of  Savannah  by 
said  railroad  company."  The  streets  of  the  city  are  occupied  by  a  street  rail- 
road company,  commonly  known  as  such,  which  is  subject  to  the  tax,  and  by  a 
steam  railroad  company,  not  subjected  to  the  tax,  which  does  business  in  the 
streets  of  the  city  by  transporting  freights  from  its  regular  station  to  various 
side  tracks,  and  charges  an  additional  or  local  price.  The  ordinance  does  not 
deny  to  the  street  railway  company  the  equal  protection  of  the  law. 


Savannah,  etc.,  R-  Co.  v.  Savannah,  (1905) 
198  U.  S.  397,  wherein  the  court  said:  "The 
argument  on  the  first  point  is  really  a  some- 
what disguised  attempt  to  go  behind  the  de- 
cision of  the  state  court  that  the  tax  is  a  tax 
on  business,  and  to  make  out  that  it  is  a 
charge  for  the  privilege  of  using  the  streets. 
We  see  no  ground  on  which  we  should  criti- 
cise or  refuse  to  be  bound  by  the  local  adju- 
dication. The  difference  between  the  two 
railroads  is  obvious,  and  warrants  the  diver- 
sity in  the  mode  of  taxation.  The  Central  of 
Georgia  Railway  may  be  assumed  to  do  the 
great  and  characteristic  part  of  its  work  out- 
side the  city,  while  the  plaintiff  does  its  work 
within  the  city.  If  the  former  escapes  city 
taxation  it  does  so  only  because  its  main 


business  is  not  in  the  city  and  the  state  re- 
serves it  for  itself."  Affirming  (1900)  112  Ga. 
164,  (1902)  116  Ga.  137. 

A  municipal  ordinance  limiting  the  tpeed 
of  ordinary  railroad  trains  provided  that 
"  the  provisions  of  this  ordinance  shall  not 
apply  to  the  Inter-state  Rapid  Transit  Rail- 
way Company,  except  with  reference  to  fune- 
rals or  other  processions."  On  its  appearing 
that  the  Inter-state  Rapid  Transit  Railway 
Company  was  in  fact  a  street-car  line  oper- 
ated with  electrical  engines,  it  was  held  that 
there  was  no  denial  of  the  equal  protection 
of  the  laws.  Erb  v.  Morasch,  (1S98)  8  Kan. 
App.  62,  icrit  of  error  dUmiased  (1899)  60 
Kan.  251. 


(•8)  Distinguishing  Between  Electric  Oars  and  Ordvna/ry  Vehicles.  —  That 
there  is  a  difference  between  ordinary  vehicles  and  cars  propelled  by  electricity 
may  be  recognized  by  the  state  in  the  exercise  of  its  police  power,  and  imposing 
burdens  on  an  electric  street  railway,  in  the  matter  of  maintaining  and  operating 
safety  gates  and  signaling  appliances,  not  extended  to  ordinary  vehicles,  does 
not  deprive  the  railway  of  the  equal  protection  of  the  laws. 

Detroit,  etc.,  R.  Co.  v.  Osbom,  (1903)   189  U.  S.  383,  affirming  (1901)   127  Mich.  219. 


(9)  Distinguishing  Between  Railroad  Company  and  Individuals  in  Con- 
demnaiion  of  Land  for  Street.  —  It  cannot  be  said  that  a  railroad  company 
has  been  denied  the  equal  protection  of  the  laws  by  reason  of  the  final  judgment 
of  the  court  awarding  to  individual  property  owners,  as  compensation  for 
contiguous  property  appropriated  to  the  public  use,  the  value  of  their  land 
taken,  while  only  nominal  compensation  was  given  to  the  railroad  company, 
the  value  of  its  land,  simply  as  land,  across  which  the"  street  was  opened,  not 
being  taken  into  account.  In  the  case  of  individual  owners,  they  were 
deprived  of  the  entire  use  and  enjoyment  of  their  property,  while  the  railroad 
company  was  left  in  the  possession  and  use  of  its  property  for  the  purpose  for 
which  it  was  being  used,  and  for  which  it  was  best  adapted,  subject  only  to 
the  right  of  the  public  to  have  a  street  across  it. 


Chicago,  etc.,  R.  Co.  t?.  Chicago,  (1897)  106  U.  S.  257. 
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(10)  Exceptifig  One  Railroad  from  Regulation  of  Speed  of  Trains.  —  A 
municipal  ordinance  regulating  the  speed  of  railroad  trains  within  the  city 
limits,  and  excepting  one  railroad  company,  is  not  a  denial  to  the  other  railroad 
companies  of  the  equal  protection  of  the  laws.  "  With  the  presumption  always 
in  favor  of  the  validity  of  legislation,  state  or  municipal,  if  the  ordinance 
stood  by  itself  the  courts  would  be  compelled  to  presume  that  the  different 
circumstances  surrounding  the  tracks  of  the  respective  railroads  were  such  as 
to  justify  a  different  rule  in  respect  to  the  speed  of  their  trains." 

Erb  t\  Morasch,  (1900)   177  U.  S.  586,  affirming  (1899)  60  Kan.  251. 

(11)  Prohibiting  Heating  Cars  by  Stoves  by  Certain  Radlroads.  —  A  state 
statute  forbidding,  under  penalty,  the  heating  of  passenger  cars  by  stoves  or 
furnaces  kept  inside  the  cars  or  suspended  therefrom,  and  providing  that  these 
requirements  shall  not  apply  to  railroads  less  than  fifty  miles  in  length,  does 
not  deny  to  companies  having  more  than  fif ty'miles  of  road  the  equal  protection 
of  the  laws. 

New  York,  etc.,  R.  Co.  v.  New  York,  (1897)   165  U.  S.  633. 

(12)  Requiring  Watchman  to  Be  Stationed  at  Particular  Crossing.  —  An 
Act  which  requires!  a  particular  railroad  to  maintain  a  watchman  at  a  particular 
turnpike  crossing  is  not  objectionable  on  the  ground  of  partial  legislation  nor 
as  discriminating  unlawfully. 

Kentucky  Cent.  R.  Co.  v.  Com.,  (Ky.  1892)  the  railroad  crosses  it  or  on  the  train.    It  is  a 

18  S.  VV.  Kep.  368,  the  court  saying:  "Flag-  police   regulation  that  is  never  surrendered 

men    may    be    required    to    be   stationed    at  to  the  state ;  and  for  a  violation  of  such  laws, 

dangerous    places   or    crossings,    when    it   is  enacted  for  the  benefit  of  the  public  and  to 

deemed   necessary  to   the  security   of   those  insure  safety  in  travel,  che  company  will  be 

traveling   either    upon    the   highways    where  liable." 

(13)  Requiring  Payment  of,  or  Refusal  to  Pay,  Claim  Within  a  Certain 
Time.  —  A  statute  providing  that  all  common , carriers  doing  business  in  the 
state  shall  be  required  to  pay  for  or  refuse  to  pay  for  all  losses,  breakage,  or 
damages  from  breakage,  damage,  or  loss  of  articles  shipped  over  their  lines, 
within  sixty  days  from  the  time  a  claim  for  the  articles  so  lost,  broken,  or 
damaged  shall  be  made,  and  imposing  a  penalty  for  failure  so  to  do,  is  valid. 

Porter  v.  Charleston,  etc.,  R.  Co.,  (1901)   63  S.  Car.  170. 

(14)  Prohibiting  Business  of  Ticket  Scalping. 

A  Pennsylvania  statute  entitled  "  An  Act  fining  the  sale  of  such  tickets  to  common  car- 
te prevent  fraud  upon  travelers "  was  held  riers  and  their  authorized  agents,  is  repug- 
to  be  valid.  Cora.  v.  Keary,  (1901)  198  Pa.  nant  to  the  Federal  Constitution  in  that  it 
St.  500.  denies  the  equal   protection  of  the  laws  as 

,  guaranteed  by  that  instrument.     People   t?. 

A  New  York  statute  prohibiting  the  busi-  City  Prison,  (1898)   157  N.  Y.  116,  reversing 

ness  of  speculating  in  railroad  tickets  by  con-  (1898)   26  N.  Y.  App.  Div.  228. 

(15)  Redemption  of  Railroad  Tickets.  —  The  constitutional  provision  is 
not  violated  by  a  statute  providing:  "  It  shall  be  the  duty  of  all  railroad  com- 
panies in  this  state,  or  the  receiver  or  trustee  of  any  such  railroad  company, 
to  provide  for  the  redemption,  from  the  holder  thereof,  of  the  whole,  or  any 
parts  or  coupons,  of  any  ticket  or  tickets  which  they  or  any  of  their  duly 

authorized  agents  may  have  sold,  if  for  any  reason  the  holder  has  not  used 
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and  does  not  desire  to  use  the  same,  upon  the  following  terms :  If  neither  the 
ticket  nor  any  part  thereof  has  been  used  by  the  holder,  he  shall  be  entitled 
to  receive  the  full  amount  he  paid  therefor,  and  where  the  ticket  has  been 
used  in  part,  the  holder  thereof  shall  be  entitled  to  receive  the  remainder  of 
the  price  paid  for  the  whole  ticket,  after  deducting  therefrom  the  tariff  rate 
between  the  points  for  which  the  portion  of  said  ticket  was  actually  used: 
provided,  such  tickets  or  parts  thereof  shall  be  presented  for  redemption  to 
the  railroad  company  from  which  it  has  been  purchased,  or  the  receiver  of 
such  railroad  company,  or  to  any  of  the  duly  authorized  ticket  agents  of  such 
railroad  company  or  receiver  thereof,  or,  in  case  of  a  through  ticket^  to  any  of 
the  authorized  agents  of  any  connecting  line,  within  a  time  not  exceeding  ten 
days  after  the  right  to  use  said  ticket  has  expired  by  limitation  of  time  as 
stipulated  therein." 

Texas,  etc.,  R.  Co.  v,  Mahaffey,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  1049. 

(16)  Requiring  Railroads  to  Bear  Expense  of  Alterations  to  Crossings.  — 
A  state  statute  authorizing  municipal  corporations  to  require  alterations  in 
railroad  crossings,  and  allowing  the  imposition  of  the  entire  expense  on  the 
railroad  companies,  does  not  deny  them  the  equal  protection  of  the  laws,  when 
such  regulations  are  applicable  to  all  railroad  corporations  alike. 

New  York,  etc.,  R.  Co.  v.  Bristol,  (1894)  161  U.  S.  571. 

(17)  Prohibiting  Propelling  Ca/rs  by  Steami  on  Certain  Streets.  —  A 
municipal  ordinance  which  prohibits  a  named  railroad  company  from  drawing 
or  propelling  its  cars  by  steam  on  a  certain  street,  does  not  deny  to  it  the 
equal  protection  of  the  law  when  the  statute  so  operates  that  no  other  person 
or  corporation  may  run  locomotives  on  that  street.  On  this  account,  the 
ordinance,  while  apparently  limited  in  its  operation,  is  in  effect  general,  as  it 
applies  to  all  who  can  do  what  is  prohibited.  Other  railroad  companies  may 
occupy  other  streets  and  use  locomotives  there,  but  other  streets  may  not  be 
situated  like  that  street,  neither  may  there  be  the  same  reasons  why  steam 
transportation  should  be  excluded  from  them.  All  laws  should  be  general  in 
their  operation,  but  all  places  within  the  same  city  do  not  necessarily  require 
the  same  local  regulation.  While  locomotives  may  with  very  great  propriety 
be  excluded  from  one  street,  or  even  from  one  part*  of  a  street,  it  would  be 
soinetimes  unreasonable  to  exclude  them  from  all.  It  is  the  special  duty  of 
the  city  authorities  to  make  the  necessary  discriminations  in  this  particular. 

Richmond,  etc.,  R.  Co.  v.  Richmond,   (1877)   96  U.  S.  624. 

(18)  Penalty  for  Allomng  Certain  Grass  or  Weeds  to  Mature.  —  A  state 
statute,  directed  solely  against  railroad  companies,  giving  the  penalty  to  con- 
tiguous owners  for  permitting  Johnson  grass  or  Russian  thistle  to  go  to  seed 
upon  their  right  of  way,  was  held  not  to  be  a  denial  of  the  equal  protection 
of  the  laws. 

Missouri,  etc.,  R.  Co.  v.  May,  (1904)  194  courts  under  the  Fourteenth  Amendment,  un- 
U.  S.  269,  wherein  the  court  said :  ''  When  less  they  can  see  clearly  that  there  is  no  fair 
a  state  legislature  has  declared  that  in  its  reason  for  the  law  that  would  not  require 
opinion  policy  requires  a  certain  measure,  with  equal  force  its  extension  to  others  whom 
its   action  should  not  be  disturbed   by  the       it  leaves  untouched." 
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(19)  Time  of  Arrival  of  Trains  to  Be  Posted.  —  ProvisionB  of  a  statute 
requiring  railroads  to  place  in  each  passenger  depot  at  any  station  where  there 
is  a  telegraph  office  a  blackboard,  and  to  note  thereon  whether  scheduled  trains 
are  on  time,  and  if  late  how  much,  were  held  not  to  conflict  with  the  con- 
stitutional provision. 

Pennsylvania  R.  Co.  r.  State,  (1895)    142  Ind.  428. 

(20)  Prohibiting  Surrender  by  Employee  of  Right  to  Damages. 

stipulations  or  agreements  shall  be  void,'* 
being  directed  solely  to  employees  of  rail- 
roads was  held  to  be  class  legislation.  Laws 
must  be  not  only  uniform  in  their  applica- 
tion throughout  the  territory  over  which  the 
legislative  jurisdiction  extends,  but  they  must 
apply  to  all  classes  of  citizens  alike.  There 
cannot  be  one  law  for  railroad  employees,  an- 
other law  for  employees  in  factories,  and  an- 
other law  for  employees  on  a  farm  or  the 
highways.  Shaver  v.  Pennsylvania  R.  Co., 
(1896)    71  Fed.  Rep.  936. 


An  Ohio  statute  which  provides,  ''and  no 
railroad  company,  insurance  company,  or  as- 
sociation of  other  persons  shall  demand,  ex- 
pect, require,  or  enter  into  any  contract, 
agreement,  or  stipulation  with  any  other  per- 
son about  to  enter  or  in  the  employment  of 
any  railroad  company,  whereby  such  person 
stipulates  or  agrees  to  surrender  or  waive 
any  right  to  damages  against  any  railroad 
company  thereafter  arising  from  personal  in- 
jury or  deaths  or  whereby  he  agrees  to  sur- 
render or  waive,  in  case  he  asserts  the  same, 
any   other    right    whatsoever,    and   all    such 


(21)  Screens  for  Motormen  on  Certain  Cars.  —  A  statute  requiring  electric 
street-car  companies  to  provide  screens  for  the  protection  of  motormen  during 
certain  cold  months,  and  not  applicable  to  cable  cars,  etc.,  is  not  unconstitutional 
as  class  legislation. 

State  V,  Whitaker,   (1901)   160  Mo.  59. 

m.  Tele<Jraph  Companies —  (1)  Regulation  of  Rates.  —  A  statute  pre- 
scribing maximum  rates  for  telegraphic  service  which  are  less  than  the  cost 
of  performing  the  service,  and  therefore  unreasonable  and  confiscatory,  is  void, 
as  its  enforcement  would  be  a  denial  of  the  equal  protection  of  the  laws. 

Western  Union  Tel.  Co.  v.  Myatt,  (1899)  98  Fed.  Rep.  359. 

(2)  Penalty  for  Failure  to  Transmit  Message.  —  A  statute  which  provided 
a  penalty  for  a  failure  to  transmit  telegraph  messages  as  provided  in  the  Act 
was  held  not  to  violate  the  Fourteenth  Amendment  of  the  United  States  Con- 
stitution because  the  statute  applies  to  corporation  and  not  to  individuals.. 


Western  Union  Tel.  (3o.  v.  Ferguson,  ( 1901 ) 
157  Ind.  37,  the  court  saying:  "  In  the  stat- 
ute, the  business  of  transmitting  messages 
by  telegraph  is  indicated  as  being  conducted 
by  a  *  telegraph  company  *  in  one  place,  by  a 
*  telegraph  line  *  in  another,  and  by  any  *  per- 
son or  company  *  in  a  third.  In  considering 
the  connection  in  which  the  phrases  *  tele- 
graph company  '  and  *  telegraph  line  *  are 
used,  the  thought  is  directed  by  the  context 
to  the  manner  in  which  the  business  shall  be 
conducted  rather  than  to  the  person  who  owns 


and  operates  it.  An  individual,  partnership, 
or  corporation  may  own  and  operate  a  'tele- 
graph line '  and  do  a  general  business  under 
the  name  of  a  'telegraph  company.'  After 
the  manner  in  which  the  business  is  to  be 
done  is  prescribed,  every  person  who  violates 
the  provisions  is  made  liable  to  the  aggrieved 
party.  This  statute  is  to  be  construed 
strictly;  but  strict  construction  does  not  re- 
quire the  court  to  gaze  fixedly  upon  a  single 
ptirase  and  to  be  oblivious  to  the  Act  as  a 
whole." 


(3)  ''Mental  Anguish"  Statute.  —  A  statute  entitled.  "An  Act  to  allow 

damages  against  telegraph  companies  doing  business  in  this  state  for  mental 

anguish  or  suffering,  even  in  the  absence  of  bodily  injury,  caused  by  negligence 

in  receiving,  transmitting,  or  delivering  messages,"  does  not  deny  to  telegraph 

companies  the  equal  protection  of  the  laws.     Telegraph  companies,  aa  carriers 

of  intelligence,  are  purely  the  subject  of  distinct  classification.     The  statute 
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is  not  discriminatory  because  it  does  not  also  include  telephone  companies  qr 
other  agencies  f oin  the  transmission  of  news. 

Simmons  t?.'We8tern  Union  Tel.  Co.,  (1901)  63  S.  Car.  429. 

n.  Regulating  Wateb  Rates.  —  It  is  not  a  denial  of  the  equal  protection 
of  the  laws  to  fix  water  rates  so  as  to  give  an  income  of  six  per  cent  upon  the 
then  value  of  the  property  actually  used,  for  the  purpose  of  supplying  water 
as  provided  by  law,  even  though  the  company  had  prior  thereto  been  allowed  to 
fix  rates  that  would  secure  to  it  one  and  a  half  per  cent,  a  mouth  income  upon 
the  capital  actually  invested  in  the  undertaking.  If  not  hampered  by  an 
unalterable  contract,  providing  that  a  certain  compensation  should  always  be 
received,  a  law  which  reduces  the  compensation  theretofore  allowed  to  six  per 
cent,  upon  the  present  value  of  the  property  used  for  the  public  is  not 
unconstitutional . 

Stanislaus  County  t\  San  Joaquin,  etc.,  Canal,  etc.,  Co.,  (1904)   192  U.  S.  213. 

0.  Regulating  Gas  Rates.  —  An  ordinance  of  a  town  which  authorized  a 
gas  company  to  charge  a  certain  flat  rate  a  year  or  month  at  its  option,  or  a 
sum  specified  per  one  thousand  cubic  feet  to  any  consumer,  did  not  authorize 
a  charge  of  a  meter  rate  to  one  person  only,  whic  his  substantially  higher  than 
the  flat  rate,  as  this  would  violate  the  constitutional  provision. 

Indiana  Natural,  etc.,  Gas.  Co.  t;.  State,  (1902)   158  Ind.  516. 

p.  Regulating  Turnpike  Rates.  —  A  statute  which  prescribes  the  rates 
which  may  be  charged  by  a  turnpike  company  does  not  deny  to  that  company 
the  equal  protection  of  the  law,  when  the  rates  prescribed  are  much  less  than 
those  imposed  by  the  general  statutes  upon  other  turnpike  companies  of  the 
state.  The  circumstances  of  each  turnpike  company  must  determine  the  rates 
of  toll  to  be  properly  allowed  for  its  use. 

Covington,  etc..  Turnpike  Road  Co.  t;.  Sandford,  (1896)   164  U.  S.  597. 

q.  Regulating  Stockyard  Rates.  —  A  statute  regulating  the  charges 
which  might  be  made  by  stock  yards  in  terms  applies  only  to  those  stock  yards 
within  the  state  "  which  for  the  preceding  twelve  months  shall  have  had  an 
average  daily  receipt  of  not  less  than  one  hundred  head  of  cattle,  or  three 
hundred  head  of  hogs,  or  three  hundred  head  of  sheep."  By  the  statute  a  classi- 
fication is  attempted  between  stock  yards  doing  a  large  and  those  doing  a  small 
business,  as  the  express  and  only  basis  of  classification  is  in  the  amount  of 
business  done  by  the  two  classes,  and  without  any  reference  to  the  character 
or  value  of  the  services  rendered.  Such  a  statute  is  not  simply  legislation 
which  in  its  direct  results  affects  different  individuals  or  corporations  differ- 
ently, nor  with  those  in  which  a  classification  is  based  upon  inherent  differences 
in  the  character  of  the  business,  but  is  a  positive  and  direct  discrimination 
between  persons  engaged  in  the  same  class  of  business  and  based  simply  upon 
the  quantity  of  business  which  each  may  do,  and  is  a  denial  of  the  equal 
protection  of  the  laws. 

Cotting  ID.  Kansas  City  Stock  Yards  Co.,  (1901)  183  U.  S.  102,  reversing  (1897)  79  Fed. 
Rep.  679,  (1897)  82  Fed.  Rep.  839,  (1897)  82  Fed.  Rep.  850. 
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r.  Regulating  Ibbigation  Rates.  —  An  order  of  a  board  of  supervisors 
of  a  county  fixing  the  rates  which  an  irrigation  company  should  charge  for 
water  distributed  by  it,  which  would  deprive  it  from  earning  a  reasonable 
profit  on  its  investment,  amounts  substantially  to  denying  it  the  equal  protection 
of  the  law. 

San  Joaquin,  etc..  Canal,  etc.,  Co.  v.  Stanislaus  County,  (1898)  90  Fed.  Rep.  516. 

5.  Regulating  Business  and  Rates  of  Grain  Elevators.  —  A  general 
state  statute  regulating  the  business  and  charges  of  public  warehousemen 
engaged  in  elevating  and  storing  grain  for  profit,  does  not  deny  to  any  one  the 
equal  protection  of  the  laws. 

Brass  r.  North  Dakoto,  (1894)  153  U.  S. 
405,  afiirming  State  v.  Brass,  (1892)  2  N. 
Dak.  482. 

Regulating  rates  in  cities  having  over 
stated  population.  —  A  state  statute  fixing 
the  rates  which  may  be  charged  at  grain  ele- 
vators, which  provides  that  it  shall  apply 
only  to  places  which  have  a  population  of 
130,000  or  more,  does  not  deny  to  elevator 
owners  in  cities  having  that  population  the 
equal  protection  of  the  law.  Budd  v.  New 
York,  (1892)  143  U.  S.  548,  affirming  People 
t?.  Budd,  (1889)   117  N.  Y.  1. 


A  state  statute  which  fixes  the  maximum 
of  charges  for  the  stowage  of  grain  in  ware- 
houses at  places  in  the  s^ate  having  not  less 
than  100,000  inhabitants,  "  in  which  grain  is 
stored  in  bulk,  and  in  whidi  the  grain  of  dif- 
ferent owners  is  mixed  together,  or  in  which 
grain  is  stored  in  such  a  manner  that  the 
identity  of  different  lots  or  parcels  cannot 
be  accurately  preserved,"  does  not  deprive  the 
owners  of  warehouses  in  cities  having  a  stated 
population  of  the  equal  protection  of  the  law. 
Munn  V.  Illinois,  (1876)  94  U.  S.  135,  affirm- 
ing  (1873)    69  111.  80. 


t.  Insurance  Companies — (1)  In  Oeneral.  —  The  classification  of  in- 
surance companies  and  their  contracts  is  no  more  a  special  classification  than 
is  the  classification  of  railroads.  On  the  contrary,  by  reason  of  the  nature  of 
the  business  insurance  companies  conduct;  by  reason  of  the  character  of  their 
contracts,  which  may  last  for  the  life  of  the  assured  or  may  terminate  in  a 
year  or  in  a  quarter;  by  reason  of  the  common  experience  of  mankind  with 
reference  to  the  manner  in  which  the  contracts  of  such  companies  are  secured, 
and  the  companies'  manner  of  dealing  with  the  assured  while  he  lives  and  with 
the  beneficiaries  after  his  death,  such  companies  and  such  contracts  naturally 
and  properly  belong  to  a  class  by  themselves  and  must  be  governed  by  laws  that 
would  be  wholly  inappropriate  to  any  other  company  or  any  other  contracts. 


Andrus  v.  Fidelity-  Mut.  L.  Ins.  Assoc., 
(1902)  168  Mo.  151,  holding  that  the  consti- 
tutional provision  is  not  violated  by  a  prac- 
tice of  admitting  proof  of  a  waiver  of  the 
terms  of  an  insurance  policy  without  a  spe- 
cial plea,  since  the  practice  is  applied  to  all 
persons  and  companies  alike. 

Requiring  notice  of  premium  due.  —  A 
New  York  statute,  making  it  a  condition  of 
the  right  of  an  insurance  company  to  avoid 
a  policy  and  forfeit  the  premiums  tli.nt  have 
been  paid  that  the  company  shall  issue  a  pre- 
scribed kind  of  notice,  is  not  invalid  as  oper- 
ating unequally  upon  life  insurance  compa- 
nies doing  business  in  New  York.  The  bind- 
ing force  of  the  statutes  applies  to  all  com- 
panies equally.     It  applies  to  all  New  York 


companies  aa  to  all  business  which  they  ^o 
in  that  state,  and  it  applies  to  Connecticut 
companies  as  to  all  business  that  they  do  in 
New  York.  If  a  Connecticut  company,  hav- 
ing an  office  in  New  York,  writing  and  issu- 
ing policies  there,  collecting  premiums  there, 
and  doing  all  the  business  of  life  insurance 
companies  in  the  st?it€  of  New  York,  should 
receive  an  application  at  its  otfif^e  in  New 
York  from  Washinsrton.  act  upon  it  there,  and 
issue  a  policy  there,  wliich  by  its  terms  would 
be  performed  in  the  stjite  of  New  York,  the 
contract  would  be  governed  by  the  law  of 
New  York,  just  the  same  as  thoujrh  its  in- 
corporation were  under  the  law  of  New  York, 
instead  of  being  under  the  law  of  Connecti- 
rnt.  Phinney  v.  Mutual  L.  Ins.  Co.,  (1896) 
67  Fed.  Rep.  496. 


(2)  Answers  of  Applicants  Not  fo  B'^r  Rirjht  to  Recover.  —  A  state  statute 
providing  that  "  no  answer  to  any  intrrro^atory  made  by  an  applicant,  in  his 
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or  her  application  for  a  policy,  shall  bar  the  right  to  recover  upon  any  policy 
issued  upon  such  application,  or  be  used  in  evidence  upon  any  trial  to  recover 
upon  such  policy,  unless  it  be  clearly  proved  that  such  ana>wer  is  wilfully  false 
and  was  fraudulently  made,  that  it  is  material,  and  induced  the  company  to  issue 
the  policy,  and  that  but  for  such  answer  the  policy  would  not  have  been  issued ; 
and,  moreover,  that  the  agent  of  the  company  had  no  knowledge  of  the  falsity 
or  fraud  of  such  answer,"  does  not  show  such  an  arbitrary  classification  or 
unlawful  discrimination  as  would  justify  the  court  in  saying  that  the  Con- 
stitution had  been  violated  in  the  exercise  in  this  regard,  by  a  state,  of  its 
undoubted  power  over  corporations. 

Hancock  Mut.  L.  Ins.  Co.  v,  Warren,  (1901)   181  U.  S.  73. 

(3)  Discriminating  Against  Fire  Compames.  —  A  state  statute  relating  to 
contracts  of  fira  insurance  does  not  deny  the  equal  protection  of  the  laws  as 
discriminating  between  fire  insurance  companies  or  corporations  and  those 
engaged  in  other  kinds  of  insurance. 

Orient  Ins.  Co.  v.  Daggs,  (1899)  172  U.  S. 
563,  affirming  Daggs  v.  Orient  Ins.  Co., 
(1896)    136  Mo.  382. 


Voiding  stipulations  limiting  liability. — 
A  Tennessee  statute  providing  *'  that  insur- 
ance companies  shall  pay  their  policyholders 
the  full  amount  of  loss  sustained  upon  prop- 
erty insured  by  them;  Provided,  said  amount 
of  loss  does  not  exceed  the  amount  of  an  in- 


surance expressed  in  the  policy;  and  all 
stipulations  in  such  policies  to  the  contrary 
are,  and  shall  be,  null  and  void;  Provided, 
however,  That  insurance  policies  upon  cotton 
in  bales  shall  not  be  subject  to  the  provisions 
of  this  Act,"  was  held  not  to  deny  the  emial 
protection  of  the  laws.  Dugger  v.  Me- 
chanic's, etc.,  Ins.  Co.,  (1895)  95  Tenn.  248. 
See  also  Phoenix  Ins.  Co.  v,  lievy,  ( 1896)  12 
Tex.  Civ.  App.  45. 


(4)  Favoring  Certain  Fraternal  Orders.  —  The  constitutional  provision  was 
held  not  to  have  been  violated  by  a  statute  pertaining  to  fraternal  associations 
which  exempted  from  its  provisions  certain  named  orders  issuing  insurance 
or  benefit  certificates. 

Supreme  Lodge  United  Benev.  Assoc,  v.  Johnson,  (Tex.  1904)  81  S.  W.  Rep.  18,  revtrnng 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep.  661. 

u.  Banking  and  Trust  Companies —  (1)  LinUHng  Right  to  Carry  on 
Business  of  Banking.  —  A  state  statute  which  prohibits  individuals  and  firms 
who  are  citizens  of  the  United  States  from  carrying  on  the  business  of  banking, 
and  confers  the  exclusive  privilege  of  carrying  on  such  business  upon  corpora- 
tions organized  as  provided  by  an  Act  of  the  legislature,  on  the  theory  that  such 
business  is  or  may  be  made  a  franchise  by  legislative  authority,  •.  iolates  this 
clause. 

State  V.  Scougal,  (1892)  3  S.  Dak.  55. 

(2)  Prohibiting  Insolvent  Banker  Taking  Deposit.  —  A  statute  whidi 
forbids  a  banker,  being  insolvent,  from  taking  a  deposit  on  the  pretense  of 
solvency,  and  punishing  a  violation  as  for  an  embezzlement^  does  not  deny  to 
him  the  equal  protection  of  the  laws. 

Dreyer  i?.  Pease,  (1898)  88  Fed.  Rep.  980.     See  also  Baker  r.  State,  (1882)  54  Wis.  868. 

(3)  Discriminating  Between  Officers  of  Bamks  amd  Trust  Companies. — The 

section  of  the  Missouri  c6nstitntion  providing  that  "  it  shall  be  a  crime,  the 

nature  and  punishment  of  which  shall  be  prescribed  by  law,  for  any  president, 
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director^  manager,  cashier,  or  otlier  officer  of  any  banking  institution,  to  assent 
to  the  reception  of  deposits,  or  the  creation  of  debts  by  such  banking  institution, 
after  he  shall  have  had  knowledge  of  the  fact  that  it  is  insolvent,  or  in  failing 
circumstances;  and  any  such  officer,  agent,  or  manager  shall  be  individually 
responsible  for  such  deposits  so  received,  and  all  such  debts  so  created  with  his 
assent,"  and  a  statute  passed  in  pursuance  thereof,  are  not  invalid  from  the 
fact  that  officers  of  trust  companies  are  not  included  within  its  provisions. 

State  V,  Darrah,   (1899)    152  Mo.  525,   in  sona  of   that   class   are  treated   alike  under  ^ 

which  case  the  coiirt  said :     "  The  language  similar   circumstances   and   conditions. .   The  * 

of  the  provision  is  comprehensive  of  a  whole  classification  is  a  natural  and  reasonable  one, 

class.     It  exempts  no  one  of  that  class.     It  and  the  class,  from  the  peculiar  relation  it 

applies   to    eveiy    president,    director,    man-  sustains  to  the   public,   whose   property  *the 

ager,  cashier^  or  other  officer  of  every  bank-  law  is  designed  to  protect,  is  a  proper  subject 

ing  institution  in  the  state.     By  it  all  per-  of  such  legislation." 

V,  Building  and  Loan  Associations —  (1)  Requiring  Compliance  with 
Certain  Conditions.  —  A  statute  requiring  that  all  persons  or  companies  now 
engaged  or  that  may  hereafter  engage  in  issuing  cjontracts  and  providing  for  the 
redemption  or  fulfilling  thereof  by  the  accumulation  of  a  fund  from  contribu- 
tions by  the  holders  of  such  contracts,  or  providing  for  the  maturing  or  fulfilling 
of  such  contracts  in  the  order  of  their  issue,  or  in  some  other  fixed  or  arbitrarily 
determined  manner,  or  providing  for  paying  money  or  giving  property  repre- 
sented to  be  of  greater  value  than  the  amount  paid  under  such  contract,  with 
the  net  earnings  added,  or  providing  for  the  loaning  of  funds  contributed  by 
the  holders  of  such  contracts  in  any  fixed  or  arbitrarily  determined  order  or 
manner,  or  for  making  loans  to  such  subscribers  from  such  funds,  to  be  repaid 
in  installments,  shall,  for  the  protection  of  the  subscribers  or  holders  of  such 
contracts,  be  required  to  comply  with  certain  conditions,  does  not  violate  this 
clause,  as  it  relates  to  all  persons  or  companies  who  engage  in  the  character  of 
business  sought  to  be  regulated. 

State  V,  Preferred  Tontine  Mercantile  Co.,   (1904)    184  Mo.  160. 

(2)  Avihorizing  Usurious  Charges.  —  A  state  statute  authorizing  building 
and  loan  associations  to  make  usurious  charges  upon  citizens  of  the  state  who 
voluntarily  enter  into  the  contracts  contemplated,  is  not  such  a  violation  of  this 
clause  as  will  justify  a  judgment  of  the  national  courts  annulling  such  legis- 
lation. 

Brandon  v.  Miller,  (1902)   118  Fed.  Rep.  362. 

w.  Regulating  Slaughter-house  Business.  —  A  state  statute  incorporat- 
ing a  slaughter-house  eom])any  prohibited  the  landing  and  slaughter  of  animals 
intended  for  food  within  a  certain  city  in  the  state  except  by  the  corporation 
thereby  created;  it  authorized  the  company  to  establish  and  erect^  within 
certain  territorial  limits  therein  defined,  one  or  more  stock  yards,  stock-landings, 
and  slaughter-houses,  and  imposed  upon  it  the  duty  of  erecting  a  slaughter- 
house of  a  certain  capacity ;  and  it  declared  that  the  company  should  have  the 
sole  and  exclusive  privilege  of  conducting  and  carrying  on  the  live-stock 
landing  and  slaughter-house  business  within  the  limits  and  privilege  granted 

by  the  Act,  and  that  all  such  animals  shall  be  landed  at  the  stock-landings  and 
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slaughtered  at  the  slaughter-houses  of  the  company,  and  nowhere  else.  It  was 
held  that  the  butchers  of  the  city  were  not  denied  the  equal  protection  of  the 
law  within  the  meaning  of  this  amendment 


Slaughter-Hause  Cases,  (1872)  16  Wall. 
(U.  S.)  81.  See  Live  Stock,  etc.,  Assoc,  v. 
Crescent  City  Live  Stock  Landing,  etc.,  Co., 
(1870)  1  Abb.  (U.  S.)  388,  15  Fed.  Cas.  No. 
8,408. 

Revoking  right  to  carry  on  business  in  cer- 
tain limits.  —  A  municipal  ordinance  pro- 
vided that  "  it  shall  be  lawful  for  any  person 
or  corporation  to  keep  and  maintain 
slaughter-houses,  etc.,  within  certain  limits, 
under  certain  regulations.*'  While  this  or- 
dinance was  in  force  the  complainant,  a  citi- 
zen of  France,  whose  trade  and  business  was 
the  slaughtering  of  cattle  for  food,  desiring 
and  intending  to  engage  in  such  business  in 
New  Orleans,  leased,  with  the  privilege  of 


buying,  two  squares  of  ground  situated 
within  the  limits  defined  by  said  ordinance, 
and  proceeded  to  improve  such  buildings, 
and  construct  on  said  ground  other  buildings 
and  improvements  suitable  for  the  trade  in 
which  he  was  engaged,  investing  in  said  im- 
provements a  considerable  sum  of  money. 
The  above  ordinance  was  subsequently 
amended  making  it  unlawful  to  keep  and 
maintain  slaughter-houses  within  said  limits 
prescribed  in  the  original  ordinance,  and  un- 
der said  regulations,  "  except  permission  be 
granted  by  the  council  of  the  city  of  New 
Orleans."  It  was  held  that  the  amended  or- 
dinance denied  to  the  complainant  the  equal 
protection  of  the  laws.  Barthet  v.  New  Or- 
leans,  (1885)   24  Fed.  Rep.  664. 


X.  Compelling  Municipality  to  But  Lighting  Plant.  —  The  constitu- 
tional provision  is  not  violated  by  a  statute  providing  that  "  when  any  city, 
town,  or  borough  shall  decide,  as  herein  provided,  to  establish  a  plant,  and 
any  corporation  incorporated  by  the  general  assembly  for  the  purpose  of 
furnishing  gas  or  electric  light,  heat,  or  power,  shall  at  the  time  of  the  firFt 
vote  required  for  such  decision,  be  engaged  in  the  business  of  making,  gen- 
erating, or  distributing  gas  or  electricity,  for  sale  for  lighting  purposes  to  con- 
sumers in  such  city,  town,  or  borough,  such  city,  town,  or  borough  shall,  if 
such  corporation  shall  elect  to  sell  and  comply  with  this  Act,  before  estab- 
lishing its  plant,  purchase  of  such  corporation  such  portion  of  its  plant  for 
gas,  and  property  suitable  and  used  for  such  business  or  in  connection  there- 
with, if  the  city,  town,  or  borough  shall  have  decided  to  establish  a  gas  plant, 
or  of  its  plant  for  electric  lighting,  and  property  suitable  and  used  for  such 
business  or  in  connection  therewith  if  such  city,  town,  or  borough  shall  have 
decided  to  establish  *  *  *  an  electrio-lighting  plant,  as  shall  have  at  the  time 
of  the  first  vote  been  engaged  in  or  acquired  fol*'such  business.  If  in  any  such 
city,  town,  or  borough,  a  single  corporation  owns  or  operates  both  a  gas  plant  and 
an  electric  plant,  such  purchase  shall  include  both  of  such  plants.  *  *  * 
Any  corporation  desiring  to  enforce  the  obligation  of  any  city,  town,  or 
borough,  under  this  Act,  to  purchase  any  property  shall  file  with  the  clerk 
of  said  city,  town,  or  borough,  within  thirty  days  after  the  passage  of  the  final 
vote,  whereby  said  city,  town,  or  borough  shall  have  decided  to  establish  a 
plant,  a  detailed  schedule  describing  such  property,  and  stating  the  terms 
of  sale  proposed.  If  the  parties  fail  to  agree  as  to  what  shall  be  sold,  or  whpt 
the  terms  of  sale  or  delivery  shall  be,  either  party  may,  after  thirty  days  after 
filing  the  schedule,  apply  by  petition  to  the  Superior  Court  for  the  county  in 
which  such  plant  is  located,  or  to  any  judge  thereof  in  vacation,  setting  forth 
the  facts,  and  praying  an  adjudication  between  the  parties,  and  thereafter  such 
court  or  judge  shall,  after  notice  and  hearing,  appoint  a  special  commission 
of  one  or  three  persons  who  shall  give  the  parties  an  opportunity  to  be  heard, 
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and  shall  thereafter  adjudicate  whether  the  property  contained  in  said  schedule, 
real  or  personal,  including  rights  and  easements,  properly  belong  to  such 
plant,  and  should  be  sold  by  the  one  and  purchased  by  the  other,  and  what 
the  time,  price,  and  other  conditions  of  sale  and  delivery  thereof  shall  be. 
Such  commission  shall  rejwrt  its  doings  to  the  Superior  Court  for  the  county 
in  which  the  plant  is  located  for  confirmation  by  said  court." 

Norwich  Gas,  etc.,  Co.  v.  Norwich,  (1904)   76  Conn.  665. 

y.  Regulation  of  Coai,  Mines  According  to  Number  of  Men  Employed. 
—  A  statute  imposing  penalties  upon  persons  engaged  in  the  mining  business, 
and  limiting  its  application  to  coal  mines  "  where  more  than  five  men  are 
employed  at  any  one  time,"  is  a  species  of  classification  which  the  legislature 
is  at  liberty  to  adopt 

St.  Louis  Consol.  Coal  Co.  v.  lUinois,  (1902)   186  U.  S.  207. 

z.  Expenses  of  Commission  to  Be  Paid  by  Corporations  to  Be  Regu- 
lated. —  A  state  statute  making  an  assessment  tax  upon  the  railroad  com- 
panies in  the  state  to  meet  the  expenses  and  salaries  of  state  failroad  com- 
missioners, does  not  deny  to  the  railroad  companies  the  equal  protection  of  the 
law.  "  Requiring  that  the  burden  of  service  deemed  essential  to  the  public, 
in  consequence  of  the  existence  of  the  corporations  and  the  exercise  of  privileges 
obtained  at  their  request,  should  be  borne  by  the  corporations  in  relation  to 
whom  the  service  is  rendered,  and  to  whom  it  is  useful,  is  neither  denying 
to  the  corporations  the  equal  protection  of  the  laws  or  making  any  unjust 
discrimination  against  thena.  All  railroad  corporations  in  the  state  are  treated 
alike  in  this  respect.  The  necessity  of  supervision  extends  to  them  all,  and 
for  that  supervision  the  like  proportional  charge  is  made  against  all." 

Charlotte,  etc.,  R.  Co.  v.  Gibbes,  ( 1892 )  '  to  be  borne  by  the  several  corporations  own- 
142  U.  S.  390.  ing  or  operating  electrical  lines  within  the 

city,   does  not  deny  to  the  owners  of  such 

A  statute  requiring  the  salaries  and  ez-  lines  the  equal  protection  of  the  law.  New 
penses  of  a  board  of  subway  commissioners      York  r.  Squire,  (1892)   145  U.  S.  191. 

al.  Making  Directors  Sureties  for  Officers.  —  Section  3  of  Article 
XII.  of  the  Constitution  of  California,  which  provides  that  the  directors  or 
trustees  of  corporations  and  joint  stock  associations  shall  be  jointly  and  sepa- 
rately liable  to  the  creditors  and  stockholders  for  all  moneys  embezzled  and 
misappropriated  by  the  officers  of  such  corporation  or  joint  stock  association 
during  the  term  of  such  directors  or  trustees,  was  held  not  to  be  in  conflict  with 
the  Fourteenth  Amendment  of  the  Federal  Constitution. 

Winchester  v.  Howard,   (1902)    136  Cal.  432. 

bi.  Grant  of  Privileges  to  Foreign  Corporations.  —  A  state  is  not 
prohibited  from  discriminating  in  the  privileges  it  may  grant  to  foreign  cor- 
porations as  a  condition  of  their  doing  business  or  hiring  offices  within  its  limits, 
provided  always  such  discrimination  does  not  interfere  with  any  transaction 
by  such  corporation  of  interstate  or  foreign  commerce. 

Pemhina  Consol.  Silver  Min.,  etc.,  Co.  v.  the  laws  which  these  bodies  may  claim  is 
Pennsylvania,  (1888)  125  U.  S.  180.  wlierein  only  such  as  is  accorded  to  similar  associa- 
the  court  said:      "The  equal   protection   of       tions   within   the   jurisdiction   of   the   state. 
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The  plaintiff  in  error  is  not  a  corporation 
within  the  jurisdiction  of  Pennsylvania. 
The  office  it  hires  is  within  such  jurisdiction, 
and  on  condition  that  it  pays  the  required  li- 
cense tax  it  can  claim  the  same  protection  in 
the  use  of  the  office  that  any  other  corpora- 
tion having  a  similar  office  may  claim.  It 
would  then  have  the  equal  protection  of  the 
law  so  far  as  it  had  anything  within  tlie 
jurisdiction  of  the  state,  and  the  constitu- 
tional amendment  requires  nothing  more," 
and  held  that  a  statute  which  provides  that 
no  foreign  corporation  which  does  not  invest 
or  use  its  capital  in  the  state,  sholl  have  an 
office  or  offices  in  that  state,  for  the  use  of  its 
officers,  stockliolders,  agents,  or  employees, 
unless  it  shall  first  have  obtained  an  annual 
license  so  to  do,  does  not  deny  to  any  person 
the  equal  protection  of  the  law.  See  also 
Keystone  Driller  Co.  t?.  Superior  Ct.,  (1903) 
138  Cal.  738;  Goodrel  v,  Kreichbaum,  (1880) 
70  Iowa  362;  Com.  v.  Mobile,  etc.,  R.  Co., 
(Ky.  1901)  64  S.  W.  Rep.  451;  Debnam  i?.' 
Southern  Bell  Telephone,  etc.,  Co.,  (1900) 
126  N.  Car.  831 ;  Dugger  r.  Mechanics',  etc., 
Ins.  Co.,  (1895)  95  Tenn.  250. 

That  which  a  state  may  do  with  corpora- 
tions of  its  own  creation  it  may  do  with 
foreign  corporations  admitted  into  the  state. 
Orient  Ins.  Co.  v,  Daggs,  (1899)  172  U.  S. 
566. 

Without  attempting  to  state  what  is  the 
full  import  of  the  words  "within  its  juris- 
diction," it  is  safe  to  say  that  a  corporation 
not  created  by  a  state,  nor  doing  ousiness 
there  under  conditions  that  subjected  it  to 
process  issuing  from  the  courts  of  a  state  at 
the  instance  of  suitors,  is  not,  under  the  above 
clause  of  the  Fourteenth  Amendment,  within 
the  jurisdiction  of  that  state.  Blake  r.  Mc- 
Clung,  (1898)   172  U.  S.  261. 

A  foreign  corporation  is  not  within  the 
jurisdiction  of  a  state  until  it  is  admitted 
by  the  state  upon  a  compliance  with  the  con- 
ditions of  admission,  which  the  state  has  a 
right  to  impose.  This  is  so  as  to  a  foreign 
insurance  corporation  which  has  been  doing 
business  in  a  state  under  annual  licenses. 
"The  state,  having  the  power  to  exclude  en- 
tirely, has  the  power  to  change  the  conditions 
of  admission  at  any  time^  for  the  future,  and 
to  impose  as  a  condition  the  payment  of  a 
new  tax,  or  a  further  tax,  as  a  license  fee. 


If  it  imposes  such  license  fee  as  a*  prerequisite 
for  the  future,  the  foreign  corporation,  until 
it  pays  such  license  fee,  is  not  admitted 
within  the  state  or  within  its  Jurisdiction.*' 
Philadelphia  F.  Assoc,  r.  New  York,  (1886) 
119  U.  S.  115. 

When  a  foreign  corporation  has  a  right  to 
sue  in  the  courts  of  a  state,  and  holds  a 
mortgage  within  the  state,  it  should  have  the 
equal  protection  of  the  laws  so  far  as  a  suit 
to  foreclose  the  mortgage  is  concerned,  and  if 
a  state  statute  should  be  interpreted  as  for- 
bidding such  a  corporation  from  purchasing 
the  property  named  in  the  mortgage  at  the 
judicial  sale,  ordered  in  a  foreclosure  suit, 
it  would  be  a  denial  to  such  company  of  the 
equal  protection  of  the  laws,  and  this  would 
be  so  though  the  corporation  had  not  com- 
plied with  the  requirements  of  the  state  law 
imposing  conditions  on  its  right  to  do  busi- 
ness within  the  state.  Black  r.  Caldwell, 
(1897)    83  Fed.  Rep.  880. 

Discriminating  against  agents  of  foreign 
corporations.  —  A  Vermoiii  statute  entitled 
"  Loan  and  Investment  Companies/'  which, 
under  the  division  "  Foreign  Corporations," 
provides  that  no  person  shall  act  in  this 
state  as  agent  or  representative  of  such  cor- 
poraticm,  company,  or  firm,  or  sell,  offer  for 
sale,  or  negotiate  choses  in  action  owned, 
issued,  negotiated,  or  guaranteed  by  it,  imless 
such  corporation,  company,  or  firm  has  filed 
with  the  inspector  of  finance  a  bond  to  the 
state  for  such  an.  amount  as  he  requires,  not 
more  than  ten  thousand  dollars  and  not  less 
than  five  hundred  dollars,  with  such  sureties 
or  security  as  he  may  approve,  conditioned 
for  the  making  of  such  returns  as  may  be 
required  and  the  payment  of  all  taxes  that 
may  be  assessed  against  it,  and  in  all  things 
to  comply  with  the  laws  of  this  state;  and 
has  submitted  itself  and  its  financial  con- 
dition to  an  examination  by  the  inspector  in 
such  manner  as  to  enable  him  to  make  a  re- 
port thereof,  as  specified  in  this  chapter,  "  in 
case  of  like  corporations  in  this  state,**  dis- 
criminates between  agents  of  firms  organized 
under  the  laws  of  the  state,  and  agents  of 
firms  organized  under  the  laws  of  other  states, 
making  the  act  of  the  latter  unlawful  while 
the  act  of  th^*  former  in  the  same  circum- 
stances would  be  lawful,  and  therefore  con- 
travenes this  clause.  State  v,  Cadigan, 
(1901)  73  Vt  247. 


ci.  Condemnation  Proceedings.  —  The  fact  that  under  a  statute  corpora- 
tions and  persons  other  than  a  particular  water  company,  the  property  of 
which  is  taxed  under  the  Act,  are  entitled  to  have  damages  or  compensation 
assessed  by  a  jury  does  not  make  the  Act  contrary  to  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution  as  denying  the  water  company  the  equal 
protection  of  the  laws,  since  the  rights  of  the  company  to  compensation  are 
recognized,  and  no  greater  right  is  conferred  upon  others,  the  only  difference 
being  in  the  procedure. 

Kennebec  Water  Dist.  t7.  Watervil]e,(  1902)  impartial  tribunal  to  assess  compensation, 
90  Me.  234,  the  court  saying:  '*  The  legisla-  whether  jury,  commissioners,  or  appraisers, 
ture  has  entire  discretion   to  designate  any       We   perceive   no   reason   for   precluding   the 
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legislature  from  prescribing  in  the  same  Act 
for  the  assessment  of  compensation  by  differ- 
ent tribunals  for  different  classes  of  property 
taken,  nor  are  we  aware  of  any  decision  of 
any  court  holding  that  the  legislature  is  so 
precluded.  Ordinarily  the  compensation  for 
tangible  property  taken  may  properly  be  de- 
termined by  a  jury;  but  when  •  •  *  the 
property  and  franchises  of  a  large  corpora- 
tion are  taken  for  public  uses,  and  the  value, 
not  only  of  tangible  property,  but  of  the  fran- 
chise, rights,  privileges,  and  contracts,  are 
factors  in  determining  the  amount  of  com- 
pensation to  be  paid,  the  legislature  may  well 
determine  that  commissioners  or  appraisers, 
the  members  of  which  have  peculiar  skill  and 
experience  in  such  matters,  can,  better  than 
a  jury,  do  exact  justice  to  the  corporation 
wliose  property  has  been  condemned  and 
taken." 

The  constitution  of  California  of  1879  pro- 
vided that  "  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation  having  been  first  made  and  paid 
into  court  for  the  owner.**  These  constitu- 
tional provisions  were  held  not  to  be  in  con- 
ilict  with  the  Fourteenth  Amendment  of  the 
Federal  Constitution,  but  were  merely  limi- 
'  tations  on  the  power  of  the  legislature  of  the 
state;   however,  construing  the  state  consti- 


tutional provision  with  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  the 
conditions  of  the  sta.te  constitution  must  be 
applied  by  the  legislature,  not  merely  to 
corporations,  but  to  all  other  parties  which 
exercise  the  power  of  eminent  domain.  Stein- 
hart  V.  Superior  Ct.,  (1902)    137  Cal.  575. 

Under  a  constitutional  provision  of  6'ah'- 
fomia,  which  provides  for  just  compensation 
m  all  cases  of  land  taken  for  public  use,  the 
legislature  has  not  the  pow«r  to  provide  that 
the  owner  of  property  shall  receive  a  sum 
for  the  taking  of  land  by  a  natural  person 
smaller  .than  that  when  land  is  taken  by  a 
corporation.'  No  deduction  for  general  bene- 
fits not  taken  in  any  case  can  be  had,  and  a 
provision  of  the  code  which  allows  such  bene- 
fits to  be  deducted  in  the  case  of  a  natural 
person,  which  cannot  be  allowed  in  favor  of 
a  private  corporation  under  the  Constitution, 
is  unconstitutional.  Beveridge  r.  Lewis, 
(1902)   137  Cal.  619. 

A  South  Carolina  statute  providing  for 
condemnation  by  telephone  companies  of  the 
right  of  way  of  the  railroad  company  over 
lands  held  by  it  in  fee  or  condemnation,  was 
held  not  to  violate  the  constitutional  provi- 
sion. South  Carolina,  etc,  K.  Co.  v.  Ameri- 
can Telephone,  etc.,  Co.,  (1902)  65  S.  Car. 
459. 


dl.  Manufactueb  and  Sale  of  Goods — (1)  Intoxicating  Liquors  — 
(a)  In  General.  —  A  state  has  power  to  prohibit  the  sale  of  intoxicating  liquors 
altogether,  if  it  sees  fit,  and  has  the  power  to  prohibit  it  conditionally. 

Rippey  V,  Texas,   (1904)    193  U.  S.  509. 

Permitting  sale  on  prescription.  —  A  local 
option  law  which  provides  that  its  provisions 
should  not  be  so  construed  to  prohibit  the 
sale  of  alcoholic  stimulants  as  medicine,  but 
such  stimulants  should  only  be  sold  upon  the 
written  prescription  of  a  regular  practicing 
physician  under  certain  conditions,  was  held, 
as  to  a  proviso  that  a  physician  who  does 
not  follow  the  profession  of  medicine  as  his 
principal  and  usual  calling  shall  not  be  au- 
thorized to  give  the  prescriptions  provided 
for,  to  deny  the  equal  protection  of  the  law 
to  one  who  was  a  graduate  of  a  school  of 
medicine  and  a  practicing  physician,  and 
whose  principal  and  usual  business  at  the 
time  was  actmg  as  postmaster,  but  he  had 
many  patients  whose  regular  physician  he 
was  and  for  whom  he  prescribed.  Busch  t?. 
Webb,  (1903)   122  Fed.  Rep.  660. 

A  municipal  ordinance  providing,  "  Be  it 
further  ordained  by  the  authority  aforesaid 
that  it  shall  be  unlawful  to  sell  liquors  at 
wholesale  or  retail  in  connection  with  drugs 
or  in  drug  stores:  provided  that  the  com- 
pounding of  liquors  with  drugs  as  parts  of 
prescriptions,  "bona  fide,  made  by  reputable 
physicians  in  the  treatment  of  disease,  shall 
not  constitute  a  violation  of  this  ordinance,*' 
does  not  deny  to  a  wholesale  and  retail  dealer 
in  drugs  the  equal  protection  of  the  laws. 
Jacobs  Pharmacy  Co.  r.  Atlanta,  (1898)  89 
Fed.  Rep.  246. 


A  state  may  absolutely  prohibit  the  manu- 
facture or  sale  of  intoxicating  liquors.  Kan- 
sas 17.  Bradley,  (1885)  26  Fed.  Rep.  290. 

The  Texas  local-option  law  prescribing  a 
penalty  against  any  person  who  shall  sell  in- 
toxicating liquors  in  any  county,  justice 
precinct^  city,  or  town  in  which  the  sale  of 
intoxicating  liquors  had  been  prohibited,  was 
held  to  be  valid.  Rippey  v.  State,  (Tex. 
Crim.  1903)  73  S.  W.  Rep.  16. 

**  Four-mile  Law.'*  —  A  state  statute  which 
prohibits  within  four  miles  of  an  institution 
of  learning  the  sale  of  intoxicating  liquors, 
does  not  violate  the  Constitution  on  the 
ground  of  class  legislation  where  sales  by 
manufacturers  in  wholesale  packages  are 
quantities  exempt  from  its  provisions.  Web- 
ster v.  State,  (Tenn.  1903)  75  S.  W.  Rep. 
1020. 

Prohibiting  sale  to  students.  —  The  con- 
stitutional provision  is  not  violated  by  a 
statute,  prohibiting  the  sale  of  liquor  to  stu- 
dentvS  of  institutions  of  learning.  Peacock  v, 
Limburger,  (Tex.  Civ.  App.  1902)  67  S.  W. 
Rep.  518. 

Sale  of  liquors  to  minors.  —  A  MichAgwn 
statute  making  it  an  oflTense  to  allow  a  minor 
to  remain  in  a  saloon  where  intoxicating 
liquors  are  sold  does  not  violate  this  amend- 
ment. People  r.  Japinga,  (1897)  115  Mich. 
222.  See  also  McLaurv  r.  Watelsky,  (Texi 
Civ.  App.  1905)   87  S.  W.  Rep.  1045,  as  to  a 
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statute    giving    a    right    of    action    upon    a 
liquor  dealer's  bond  for  selling  to  minors. 

Compelling  disclosure  in  reference  to  ob- 
taining intoxicating  liquors. —  A  statute  of 
Cormeoticut  which  provided  that  on  the  trial 
of  any  person  prosecuted  for  intoxication,  if 
he  shall  be  found  guilty  it  shall  be  the  duty 
of  the  prosecuting  officer  to  request  him  to 
disclose,  under  oath,  when,  where,  and  from 
whom  he  procured  the  liquor,  and  that  if 
he  shall  refuse  to  make  such  disclosure  it 
shall  be  the  duty  of  the  magistrate  before 
whom  the  trial  is  had  to  commit  the  accused 
for  contempt,  was  held  to  be  constitutional. 
In  re  Clayton,   (laOO)   59  Conn.  510. 

Regulating  the  sale  of  liquors  does  not 
deny  equal  protection.  Trageser  v.  Gray, 
(1890)  73  Md.  250.  See  also  State  v.  Bix- 
man,  (1901)  162  Mo.  39;  Webster  v.  State, 
(Tenn.  1903)   75  S.  W.  Rep.  1020. 

An  ordinance  of  the  city  of  New  Orleans 
which  provided  that  no  one  shall  open  or 
establish  a  drinking  house  or  establishment 
for  the  retail  of  spirituous  liquors  without 
first  obtaining  a  license  or  permit  from  the 
city  council,  was  held  not  to  be  unconstitu- 
tional. State  t7.  Mattle,  (1896)  48  La.  Ann. 
728. 

May  impose  conditions  on  sale.  —  As  a 
state  may  prohibit  the  sale  of  licnuor  alto- 
gether, since  it  is  clearly  not  a  privilege  or 
immimity  in  the  meaning  of  the  Constitution, 
it  may  authorize  the  sale  on  such  terms  and 
by  such  persons  and  at  such  places  as  it  may 
deem  proper.  In  re  Hoover,  (1887)  30  Fed. 
Rep.  55. 

Discretion  in  matter  of  issuing  licenses. — 
A  Ma/ryland  statute  which  prescribed  a  sys- 
tem pertaining  to  the  sale  of  intoxicating 
liquors  in  the  city  of  Baltinuore,  and  estab- 
lished a  board  of  commissioners  authorizing 
them  to  grant  liccoises  for  retail  sale  only, 
to  United  States  citizens  of  temperate  habits 
and  good  moral  character,  is  not  contrary  to 
the  constitutional  provision,  and  it  is  a 
proper  exercise  of  the  police  power  of  the 
state.    Trageser  v.  Gray,  (1890)   73  Md.  250. 

A  municipal  ordinance  which  makes  the 
issue  of  a  license  to  retail  liquor  depend  upon 
the  permission  of  the  majority  of  the  board 
of  police  commissioners,  or,  if  that  cannot 
be  obtained,  upon  the  approval  of  twelve  , 
property  owners  in  the  block  in  which  the 
business  is  carried  on,  is  valid.  "  The  ob- 
jection is,  that  this  makes  the  license  depend 
upon  the  arbitrary'  will  and  pleasure  of  the 
board  of  police  commissioners  in  the  first  in- 
stance, and  of  the  twelve  property  owners  in 
thessecond,  and  the  case  of  Yick  Wo  r.  Hop- 
kins, (1886)  118  U.  S.  356,  and  other  cases 
from  the  federal  courts  are  cited.  But  what- 
ever force  this  objection  might  have  in  refer- 
ence to  licenses  to  carry  on  the  ordinary  avo- 
cations of  life,  which  are  not  supposed  to 
have  any  injurious  tendency,  it  has  no  force 
in  the  present  case.  It  is  well  settled  that 
the  governing  power  may  prohibit  the  manu- 
facture and  traffic  in  liquor  altogether,  pro- 
vided only  that  it  does  not  interfere  witli  in- 
terstate commerce.     •     *     *    And  if  the  gov- 
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•ming  ])ower  ean  prohibit  a  thing  altogether, 
it  can  impose  such  conditions  upon  its  ex- 
istence as  it  pleases."  Eod  p.  Christensen, 
(1890)  85  CaJ.  212. 

Distinguishing  incorporated  towns  and 
country  districts.  —  A  statute  which  requires 
conditions  to  the  issue  of  liquor  licenses  in 
country  districts  which  are  not  required  in 
the  case  of  licenses  issued  in  incorporated 
towns  and  cities^  does  not  deny  to  any  one  the 
equal  protection  of  the  law.  U.  S.  v.  Ronan, 
(1887)  33  Fed.  Rep.  119.  See  also  State  v. 
Berlin,  (1884)   21  S.  Car.  292. 

Distinguishing  manufacture  for  domestic 
use  and  for  export.  —  A  Missouri  statute  re- 
quiring those  who  manufacture  liquors  for 
sale  in  the  state  to  pay  a  tax  of  ten  cents 
per  gallon,  and  demanding  no  tax  from  those 
who  manufacture  in  the  state  liquors  to  be 
sold  in  other  states,  violates  this  clause. 
State  17.  Bengsch,  (1902)   170  Mo.  117. 

A  Missouri  statute  concerning  the  inspec- 
tion of  beer,  which  exacted  a  fee  from  manu- 
facturers of  beer  for  sale  in  the  state,  which 
fee  manufacturers  for  purposes  of  exportation 
were  not  required  to  pay,  was  held  to  be  un- 
constitutional by  a  divided  court.  State  v. 
Eby,  (1902)  170  Mo.  497. 

Permitting  sales  of  cider  by  manufacturers. 
—  The  constitutional  provision  was  held  to 
be  violated  by  a  Vermont  statute  providing 
that  "no  person  shall  furnish  or  sell  or  ex- 
pose or  keep  for ^  sale  any  intoxicating  liquor 
except  as  authorized  in  this  Act;  but  the 
provisions  of  this  Act  shall  not  apply  to 
sales  by  the  barrel  by  the  manufacturers 
thereof,  of  cider  manufactured  in  this  state,  or 
to  sales  by  the  barrel  by  farmers  who  raise 
apples  sufficient  to  make  the  cider  which 
they  sell,  if  it  is  not  drunk  on  the  premises. 
Nor  shall  the  provisions  of  this  Act  apply 
to  sales  by  the  makers  thereof  of  native  wines 
manufactured  in  this  state  and  not  to  be 
drunk  on  the  premises  of  the  maker."  State 
r.  Scampini,  (1904)  77  Vt.  92. 

Distinguishing  foreign  and  domestic  manu- 
facturers as  to  evidence  of  purity.  —  A  state 
statute,  respecting  the  shipment  of  beer  into 
the  state  for  sale,  requires  the  shipper  to  fur- 
nish the  inspector  "  with  a  sworn  affidavit, 
subscribed  by  an  officer  authorized  to  admin- 
ister oaths  from  the  manufacturer  thereof, 
or  other  reputable  person  having  actual 
knowledge  of  the  composition  of  said  beer  or 
other  malt  liquors,  that  no  material  other 
than  pure  hops  or  the  extract  of  hops,  or  pure 
barley,  nwlt,  or  wholesome  yeast  or  rice,  was 
used  in  the  manufacture  of  the  same."  Such 
a  requirement  was  held  not  to  deny  to  sucli 
shippers  the  equal  protection  of  the  laws 
when  the  state  statutes  provide  for  an  actual 
inspection  by  test  at  the  breweries  of  the 
domestic  manufacturers.  Pabst  Brewing  Co. 
v.  Crenshaw,    (1903)    120  Fed.  Rep.   149. 

Ordinance  directed  against  women.  —  A 
municipal  ordinance  providing  that  "  it  shall 
be  unlawful  for  any  female  person,  in  the 
night-time,  after  twelve  o'clock,  midnight,  to 
be  in  any  public  drinking  saloon,  beer  cellar, 
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or  billiard  room  witbin  said  eity,  where 
vinous,  malt,  or  Bpirituoue  liquors  are  sold 
or  given  away,  to  be  drank  on  the  premises," 
is  not  void  because  its  operation  is  confined 
to  one  class  of  persons,  km  p.  Smith,  (1869) 
38  Cal.  703. 

Employment  of  women  in  bar-rooms.  —  A 

municipal  ordinance  forbidding  any  female 
not  having  a  license  permitted  by  law,  to  sell, 
offer,  procure,  furnish,  or  distribute  liquors  or 
drinks,  where  intoxicating  liquors  are  sold, 
does  not  deny  to  women  the  equal  protection 
of  the  laws,  notwithstanding  the  provision  that 
nothing  therein  "  shall  be  so  construed  as  to 
prevent  the  wife  of  any  person  having  such 
a  license  from  selling  or  distribuUnf]^  the 
aforesaid  liquors."  Hoboken  v.  Goodman, 
(1902)  68  N.  J.  L.  218.  See  also  Bergman 
V,  Cleveland,  (1884)  39  Ohio  St.  651. 

Within  one  mile  of  Soldiers'  Home.  —  A 
Michigan  Act  which  provides  that  it  shall 
not  be  lawful  to  establish  or  maintain  a 
saloon  or  other  place  of  entertainment  in 
which  intoxicating  liquors  are  sold,  or  kept 
for  sale,  within  one  mile  of  the  Soldiers' 
Home,  and  also  prohibits  the  sale  or  giving 
of  liquor  to  a  soldier,  sailor,  or  marine,  who 
is  an  inmate  or  employee  of  such  Home, 
within   the  same   distance^   was  held   to   be 


eonstitutional.   Whitoer  r.  Grand  Rapids  Tp., 
(1888)  71  Mich.  234. 

Possession  prima  facie  evidence  of  unlaw- 
ful sale.  —  A  North  Carolina  statute  which 
provides  that  it  shall  be  unlawful  for  any 
person,  etc.,  other  than  licensed  retail  dealers, 
to  sell,  exchange,  barter,  or  dispose  of,  for 
gain,  or  to  keep  for  sale,  within  the  county 
of  Union,  any  spirituous, .  vinous,  malt,  and 
intoxicating  liquors,  etc.;  that  if  any  person 
other  than  licensed  retail  dealers,  under  state 
laws,  shall  keep  in  his  possession  liquor  to 
the  quantity  of  more  than  one  quart  within 
the  county,  it  shall  be  prima  facie  evidence 
of  his  keeping  it  for  sale,  within  the  meaning 
of  the  Act,  was  held  to  be  constitutional. 
State  r.  Barrett,  (1905)  138  N.  Car.  630. 

Prohibiting  bringing  actions  for  liquor 
illegally  sold.  —  A  state  statute  prohibiting 
bringing  actions  in  the  state  courts  to  recover 
for  intoxicating  liquors  purchased  in  another 
state  with  intent  to  sell  them  in  the  state  in 
violation  of  law,  was  held  not  to  violate  the 
constitutional  provision.  Corbin  v.  Houle- 
han,  (Me.  1905)  61  Atl.  Rep.  131,  the  court 
saying;  "This  clause  merely  requires  that 
all  persons  subjected  to  such  legislation  shall 
be  treated  alike,  under  like  circumstances 
and  conditions,  both  in  the  privileges  con- 
ferred and  the  liabilities  imposed." 


(b)  In  the  Matter  of  Ordering  Local  Option  Eleetioni.  —  A    state    local    option    law 

which,  in  the  matter  of  ordering  subsequent  elections  after  prohibition  has  been 
defeated  or  carried,  discriminates  in  favor  of  those  who  vote  for  prohibition^ 
does  not  deny  to  any  one  the  equal  protection  of  the  laws. 

Rippey  v.  Texas,  (1904)   193  U.  S.  509. 


(o)  Excepting  Certain  Clasies  ftrom  Prohibition.  —  A  state  local,  option  law  permitting 
municipal  corporations  to  prohibit  the  selling,  furnishing,  and  giving  away 
of  intoxicating  liquors,  excepting  druggists,  manufacturers,  persons  who  give 
away  liquors  in  their  private  dwellings,  and  railway  corporations  dispensing 
liquors  in  dining  and  buffet  cars  under  state  license,  is  not  objectionable  as 
denying  to  a  retail  dealer  in  liquor  the  equal  protection  of  the  law. 

Ohio  V.  Dollison,  (1904)   194  U.  S.  448. 

(2)  Oleomargarine,  —  A  state  statute  which  prohibits  the  manufacture  out 
of  oleaginous  substances,  or  out  of  any  compound  thereof  other  than  that  pro- 
duced from  unadulterated  milk  or  cream  from  unadulterated  milk,  of  an 
article  designed  to  take  the  place  of  butter  or  cheese  produced  from  pure 
unadulterated  milk  or  cream  from  unadulterated  milk,  or  prohibits  the  manu- 
facture of  any  imitation  or  adulterated  butter  or  cheese,  or  the  selling  or  offering 
it  for  sale  or  having  it  in  possession  with  intent  tp  sell  as  an  article  of  food,  is  a 
lawful  exercise  by  the  state  of  the  power  to  protect  by  police  regulations  the 
public  health.  The  statute  places  under  the  same  restrictions,  and  subjects  to 
like  penalties  and  burdens,  all  who  manufacture,  or  sell,  or  offer  for  sale,  or 

k^p  in  possession  to  sell,  the  articles  embraced  by  its  prohibitions,  thus  recog- 
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nizing  and  preserving  the  principle  of  equality  among  .tlioee  engaged  in  the 
same  business. 


Powell  r.  Pennsylvania,  (1888)  127  U.  S. 
683,  wherein  the  court  said:  "And  as  it 
does  not  appear  upon  the  face  of  the  statute 
or  from  any  facta  of  which  the  court  must 
take  judicial  cognizance,  that  it  infringes 
rights  secured  by  the  fundamental  law,  the 
legislative  determination  of  those  questions 
is  conclusive  upon  the  courts.  It  is  not  a 
part  of  their  functions  to  conduct  investiga- 
tions of  facts  entering  into  questions  of  pub- 
lic policy  merely,  and  to  sustain  or  frustrate 
the  legislative  will,  embodied  in  statutes,  as 
they  may  happen  to  approve  or  disapprove  its 
determination  of  such  questions,"  affirming 
(1886)  114  Pa.  St.  265.  See  also  McCann  v. 
Ck>m.,  ( 1901 )  198  Pa.  St.  509,  affirming {1900) 


14  Pa.  Super.  Ct.  221;  Walker  v.  Com.,  (Pa. 
1887)  11  Atl.  Rep.  623. 

An  Ohio  statute  allowing  the  manufacture 
and  sale  of  oleomargarine  when  free  from  any 
coloring  matter  or  other  ingredient  causing 
it  to  look  like  or  to  appear  to  be  butter  aa  de- 
fined in  the  statute,  and  which,  moreover, 
expressly  forbids  the  manufacture  or  saia 
within  the  state  of  any  oleomargarine  which 
contains  any  methyl,  orange,  butter  yellow, 
annotto,  aniline  dye,  or  any  other  coloring 
matter,  docs  not  deny  the  equal  protection  ox 
the  laws  though  the  st^te  statutes  permit 
harmless  coloring  matter  to  be  used  in  butter. 
Capital  aty  Dairy  Co.  v.  Ohio,  (1902)  183 
U.  S.  245. 


(3)  Cigarettes,  —  An  ordinance,  uniform  in  its  application,  which  n^^- 
lates  and  imposes  a  license  on  the  sale  of  cigarettes  under  a  penalty  for  its 
violation,  is  a  constitutional  exercise  of  authority. 

Gundling  v.  Chicago,  (1898)  176  111.  340,  affirmed  (1900)   177  U.  S.  183. 

(4)  Regulating  Markets.  —  A  municipal  ordinance  prohibiting  the  keep- 
ing of  a  private  market  within  six  squares  of  any  public  market  of  the  city, 
does  not  deny  to  any  one  the  equal  protection  of  the  law. 

is  hereby  fixed  as  the  annual  fee  of  such  li- 
cense, to  be  evidenced  by  the  receipt  of  the 
city  treasurer^  indorsed  on  said  application. 
If  the  fire  and  police  board  refuses  to  order 
the  issuance  of  such  license  to  the  party  or 
parties  applying  for  the  same,  the  money  so 
deposited  with  the  city  treasurer  shall  be  re- 
turned to  the  applicant  without  any  further 
action,''  is  invalid  as  it  confers  upon  the  fire 
and  police  board  and  upon  the  health  com- 
missioner, not  a  discretion  to  be  exercised 
upon  the  consideration  of  the  circumstances 
of  each  case  as  applied  to  general  regulations 
and  requirements  in  reference  to  all  engaged 
in  the  same  business,  but  a  naked,  arbitrary 
power  to  grant  or  withhold  licenses  without 
assigning  any  reason  whatever  therefor. 
Walsh  r.  Denver,  (1898)  11  Colo.  App.  523. 


Natal  V.  Louisiana,  (1891)   139  U.  S.  622. 

Discretion  in  board  to  issue  license.  —  A 
municipal  ordinance  providing  that  '*  it  shall 
be  unlawful  for  any  person  or  persons,  firm, 
or  corporation,  to  keep  open  or  establish, 
maintain  or  conduct  \N4thin  the  limits  of  the 
city  of  Denver,  any  butcher  shop  or  meat 
market  without  first  having  obtained  a  li- 
cense therefor,  as  herein  provided:  Any  per- 
son or  persons  desirous  of  pVocuring  a  license 
shall  make  application  to  the  fire  and  police 
board  for  the  same,  and  such  application 
shall  have  indorsed  thereon  the  approval  of 
the  health  commissioner  before  it  shall  be 
considered  by  the  said  fire  and  police  board; 
and  there  shall  have  been  deposited  with  the 
city  treasurer  the  sum  of  fifty  dollars,  which 


(5)  StipukUion  in  Note,  "  Oiven  for  a  Patent  Right."  —  The  constitutional 

amendment  is  not  violated  by  an  Act  which  requires  that  every  promissory  note 

or  other  negotiable  instrument  wherein  the  consideration  consists  in  whole 

or  in  part  of  the  right  to  make,  use,  or  vend  any  patent  invention,  shall  have 

prominently  and  legibly  written  on  the  face  thereof,  ^'  given  for  a  patent  right," 

and  which  makes  it  a  misdemeanor  to  deal  knowingly  with  a  promissory  note 

or  negotiable  instrument  without  these  words. 

appear  upon  the  face  of  the  note  or  other 
security  that  the  same  is  given  in  the  pur- 
chase of  a  patent  right  or  an  interest 
therein."  does  not  violate  this  clause.  The 
fact  that  patent  rights  constitute  a  large  and 
{)eculiar  class  of  property,  and  that  sales  of 
them  afford  unusual  and  peculiar  opportuni- 
ties for  tlie  employment  of  imposition  and 
fraud,  is  a  good  reason  for  the  passage  of  a 
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Shires  v.  Com.,  (1888)  120  Pa.  St.  368. 

A  Tennessee  statute  providing  "  that  here- 
after it  shall  be  unlawful  for  any  person, 
either  in  his  own  behalf  or  in  a  representative 
capacity,  to  take  or  receive  for  the  .sale  of  a 
patent  right,  or  any  interest  therein,  a  note 
or  other  written  security,  given  for  such  ri^ht 
or  any  interest  therein,  unless  it  shall  clearly 
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law  applicable  to  them  alone.    State  v.  Cook, 
(1001)   107  Tenn.  501. 

Szempting  merchants  and  dealers.  —  An 
Arkansas  statute  exempting  merchants  and 
dealers  who  sell  patented  things  in  the  usual 
course  of  business  from  the  operation  of  the 
statute,  which  declares  void  any  negotiable 


instrument  given  in  payment  for  the  purchase 
of  any  patented  machine  bought  on  a  credit 
when  tlie  instrument  is  not  executed  on  a 
printed  form  showing  upon  its  face  that  it 
was  executed  in  consideration  of  a  patented 
machine,  is  void.  Union  County  Nat.  Bank 
r.  Ozan  Lumber  Co.,  (1904)  127  Fed.  Rep. 
200. 


(6)  Use  of  Union  Labels,  —  A  municipal  ordinance  providing:  "Be  it 
enacted  that  all  city  printing  shall  bear  the  union  label  of  the  Nashville  Allied 
Trades  Council  or  the  label  enacted  by  the  International  Typographical  Union  " 
does  not  undertake  to  fix  a  standard  of  quality,  but  it  singles  out  a  certain 
class,  and  requires  the  board  of  public  works  to  purchase  from  that  class,  and 
from  no  other.  This  is  an  arbitrary  discrimination  and  the  city  has  no  authority 
or  power  to  pass  such  an  ordinance. 


Marshall,  etc.,  Co.  v,  Nashville,  (1002)   109 
Tenn.  407. 

Prohibiting  use  of  union  labels  on  non- 
union goods.  —  A  statute  of  Pennsylvania 
{)roviding  for  the  adoption  of  trademarks, 
abels,  symbols,  or  private  stamps,  bv  any 
incorporation  or  incorporated  association  or 
union  of  workingmen,    and   prohibiting   the 


use,  upon  goods  not  manufactured  by  union 
workingmen,  of  labels  declaring  them  to  be 
so  manufactured,  does  not  deny  the  equal 
protection  of  the  laws  contrary  to  the  Four- 
teenth Amendment  Com.  v.  Norton,  (1899) 
9  Pa.  Dist.  132,  affirmed  (1901)  IG  Pa.  Super. 
Ct.  423;  Com.  v.  Morton,  (1899)  23  Pa.  Co. 
Ct.  386. 


(7)  RegvloHng  Sales  of  Merchandise  Out  of  Ordinary  Course  of  Business. 


The  constitutional  provision  would  be  vio- 
lated if  the  statutory  provisions  of  Indiana 
which  prohibit  bulk  sales  of  merchandise 
give  to  wholesale  merchants  a  claim  upon 
stocks  of  goods  so  sold,  superior  to  other 
claims.  Sellers  v.  Hayes,  (1904)  163  Ind. 
422. 

An  Indiana  statute  which  prohibited  bulk 
sales  of  merchandise,  with  certain  exceptions, 
and  enacted  that  a  sale  shall  be  void  where 
the  conditions  prescribed  are  not  complied 
with  as  to  the  vendor's  merchandise  creditors 
and  certain  other  creditors,  was  held  to  be 


unconstitutional.    McKinster  r.  Sager,(1904) 
163  Ind.  671. 

The  New  York  statute  which  provides  for 
regulating  sales  of  merchandise  either  in  bulk 
or  out  of  the  ordinarv  course  of  business,  so 
that  the  creditors  of  the  vendor  may  not  be 
defrauded,  and  requires  that  they  be  noti- 
fied of  the  contemplated  sale,  in  order  that 
they  may  have  an  opportunity  to  protect 
themselves  against  such  transfer  of  the  debt- 
or's propertv  as  would  deprive  them  of  the 
means  of  collecting  their  debts,  was  held  to  be 
constitutional.  Wright  v.  Hart,  (1905)  103 
N.  Y.  App.  Div.  218. 


(8)  Prohibiting  Officers  of  Corporatimis  from  Having  Interest  in  Sale  of 
Ooods.  —  A  statute  providing  "  that  it  shall  not  be  lawful  for  any  railroad  or 
mining  corporation,  doing  business  in  Allegany  county,  nor  for  the  president, 
vice-president,  manager,  superintendent,  any  director  or  other  officer  of  such 
corporation,  to  own  or  have  any  interest  in  any  general  store  or  merchandise 
business  in  Allegany  county,  in  which  goods,  wares,  and  merchandise  are  sold, 
nor  to  conduct  or  carry  on  any  such  business,  or  have  any  interest  in  the  profits 
of  the  same  in  All^any  county,  nor  to  sell  or  barter  any  goods,  wares,  or  mer^ 
chandise  in  such  county,"  makes  an  arbitrary  classification,  not  founded  upon 
some  difference  which  bears  a  reasonable  and  just  relation  to  the  matter  in 
respect  to  which  the  classification  is  proposed. 


Luman  v.  Hutchens  Bros.  Co.,  (1809)  00 
Md.  27,  in  which  case  the  court  said: 
"Whilst  the  legislature  may,  under  condi- 
tions, create  classes  and  subject  all  persons 
coming  within  the  dassifioations  to  burdens 
or  duties  not  imposed  upon  individuals  out- 
fide  of  the  classes,  these  classifications  must 

9  F.  8.  A.  — 88  598 


not  be  arbitrarv  or  unreasonablp,  but  must 
rest  upon  smme  diflFprenpe  which  bears  a  rea- 
sonable and  just  relation  to  the  act  in  re- 
spect to  which  the  classification  is  proposed. 
It  may  not  single  out  the  directors  of  one 
corporation,  and.  solely  because  they  are  such 
directors,    prohibit   them    from    engaging    in 
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80ixi«  other  business  open  to  the  directors  of  poration  with  a  liahility  from  which  other 

all  other  corporations,  any  more  than  it  can  corporations  of  the  same  kind  under  precisely 

by  a  general  enactment,  not  passed  in  the  similar  circumstances  are  relieved." 
exercise  of  the  police  power,  burden  (me  cor- 

el.  Public  Offiob  and  Officers. — (1)  Discriminating  in  Favor  of  and 
Against  Public  Officers  —  (a)  in  Favor  of  Officers.  —  A  state  statute  which  makes 
the  possession  of  policy  tickets  presumptive  evidence  against  all  except  public 
oflScers,  is  not  a  denial  of  the  equal  protection  of  the  laws. 

Adams  17.  New  York,  (1904)  192  U.  S.  599,  affirming  People  v.  Adams,  (1903)  176  N.  Y. 
351. 

(b)  Against  Offioen.  —  A  statute  providing  that  "  in  prosecutions  for  the  of- 
fenses in  the  next  preceding  section  it  shall  be  sufficient  to  allege  generally, 
in  the  information  or  indictment,  that  any  such  officer  *  *  *  has  made 
profit  out  of  the  public  money  in  his  possession  or  under  his  control,  or  has 
used  the  same  for  any  purpose  not  authorized  by  law,  to  a  certain  value  or 
amount,  without  specifying  any  further  particulars^  in  regard  thereto;  and 
on  the  trial  evidence  may  be  given  of  all  the  facts  constituting  the  offense 
and  defense  thereto,'*  does  not  deny  to  such  defendants,  public  officers,  the  equal 
protection  of  the  laws,  as  it  is  a  statute  relating  wholly  to  offenses  committed 
by  officials,  and  bears  equally  and  alike  upon  alL 

In  re  Krug,  (1897)  79  Fed.  Rep.  311. 

(2)  Compensation  of  Magistrates,  —  An  Act  which  provided  that  no  justice 
of  the  peace  appointed  to  sit  in  any  station  house  in  the  county  of  Baltimore 
shall  be  entitled  to  receive  more  than  forty  dollars  for  his  services  in  criminal 
cases  from  the  county  commissioners  during  any  month,  and  that  there  shall 
be  received  by  no  other  justice  of  the  peace  of  the  county  more  than  ten  dollars 
in  criminal  cases  during  a  month,  was  held  not  to  conflict  with  the  constitu- 
tional provision,  since  the  Act  was  general  and  applied  to  all  justices  within 
the  stipulated  classes. 

Herbert  r.  Baltimore  County,  (1903)  97  Md.  639. 

(3)  Civil  Service  Appointments,  —  A  statute  which  provides  that  no  one 
holding  a  position  by  appointment  or  employment  in  the  cities,  counties,  towns, 
or  villages  of  the  state,  who  shall  serve  the  term  required  by  law  in  the  volunteer 
fire  department  in  any  city,  town,  or  village  in  the  state,  shall  be  removed  from 
such  position  or  employment,  except  for  incompetency  or  misconduct  shown 
after  a  hearing  upon  due  notice  upon  stated  charges,  and  with  the  right  of  such 
employee  or  appointee  to  a  review  upon  a  writ  of  certiorari,  does  not  conflict 
with  the  constitutional  provision. 

People  V.  Folks,  (1903)  89  N.  Y.  App.  Div.  171. 

fl.  Relating  to  Local  Government — (1)  Rights  of  Municipal  Cor- 
porations, —  No  right,  as  against  a  state,  to  the  equal  protection  of  the  laws  is 
secured  to  its  municipal  corporations  by  this  amendment,  which  can  limit  in 

any  way  legislation  to  charge  them  with  public  obligations.     Nor  have  their 
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inhabitante,  in  their  capacity  of  members  of  such  corporations,  any  greater 
rights  or  immunities. 

State  i\  WiUiams,   (1896)   68  Conn.  156. 

(2)  Legislation  Operating  in  LinUted  Territorial  Districts.  —  The  eijual 
protection  of  the  laws  is  not  denied  by  a  statute  putting  five  towns  into  a  class 
by  themselves,  organized  into  a  single  municipal  corporation,  and  separated 
from  every  other  town  in  the  state  by  being  subjected  to  different  control  in 
respect  to  highways.  The  regulation  of  municipal  corporations  is  a  matter 
peculiarly  within  the  domain  of  state  control. 

Magoun  v.  Illinois  Trust,  etc.,  Bank,  (1898)       enacting  local  laws,  different  in  their  provi- 
170  U.  S.  309.  sions  from  the  general  code  of  laws  for  the 

Legislation  operating  in  certain  counties.      ^J^^,\^!it''K^I^^^^^^^ 
-There  is  nothing  in  the  National  Constitu-      cL/j'^^'^olinf^^^^^^  ^^^    ""' 

tion  which  prevents  a  state  legislature  from      ^^^^^'  ^^^^"'  ^^  ^^^'  ^*' 

(3)  Classification  of  Counties  —  (a)  Begniation  ef  Boade.  —  A  statute  created 
for  counties  having  a  population  of  not  less  than  seventy  thousand,  and  not  ex- 
ceeding ninety  thousand,  a  board  of  road  commissioners,  and  made  provision  for 
the  regulation  of  the  roads  in  the  counties,  also  concerning  the  management 
and  control  of  workhouses  in  the  counties.  This  statutory  provision  was  held 
not  to  viola.te  the  Fourteenth  Amendment  on  the  ground  of  class  legislation,  as 
the  operation  was  uniform  on  all  counties  under  like  circumstances,  and  the 
classification  was  not  arbitrary. 

Condon  r.  Maloney,  (1901)  108  Tenn.  82. 

(b)  XUeage  ef  Ceunty  Saperintendenti.  —  A  statute  which  authorized  county  super- 
intendents to  charge  five  cents  mileage  in  counties  of  the  first  to  the  tenth 
classes,  inclusive,  and  ten  cents  mileage  on  all  counties  of  a  higher  class  number 
than  the  tenth,  was  held  not  to  violate  the  constitutional  provision,  and  such  a 
law  cannot  be  said  to  operate  unequally  in  the  absence  of  a  showing  that  the 
cost  of  travel  is  the  same  in  all  counties. 

Henry  r.  Thurston  County,  (1903)  31  Wash.  638. 

(4)  ClassififCation  of  Cities  —  (a)  Tenement-honee  Act.  —  The  provision  of  a 
^tate  "  Tenement-house  Act,"  requiring  all  school  sinks,  privy  vaults,  etc, 
in  existing  tenement  houses  in  cities  of  the  first  class  to  be  removed  and  replaced 
by  individual  water  closets,  is  a  proper  and  constitutional  exercise  of  the  police 
power  of  the  state  for  the  protection  of  the  public  health.  The  fact  that  the 
Act  is  applicable  only  to  cities  of  the  first  class,  and  to  tenement  houses  only, 
does  not  offend  the  provision  of  the  Fourteenth  Amendment  of  the  United 
States  Constitution,  which  declares  that  no  state  shall  "  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

Tenement  House  Dept.  v,  Moeschen,  (1904)   179  N.  Y.  325. 

(b)  In  the  Matter  of  Beg^irtratien  Laws.  —  When  the  power  to  classify  cities  in  the 
matter  of  registration  laws,  with  reference  to  their  population,  has  been  exer- 
cised in  conformity  with  the  oonstitution  of  the  state,  the  circumstance  that 
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the  r^stration  law  in  force  in  one  city  is  made  to  differ  in  essential  particulars 
from  that  which  regulates  the  conduct  of  elections  in  other  cities,  does  not  in 
itself  deny  to  the  citizens  of  that  city  the  equal  protection  of  the  kw. 

Mason  t;.  Missouri,  (1900)   179  U.  S.  333. 
(e)  Power  to  Open,  Widen,  and  Grade  Streets.* —  A  statute  provided  that  cities  of  the 

first  class^  "  that  have  been  or  may  be  so  organized  since  Jan.  1,  1881,  shall 
have  power  to  open,  widen,  extend,  grade,  construct  permanent  sidewalks,  curb, 
pave,  gravel,  macadamize  and  gutter,  or  cause  the  same  to  be  done  in  any 
manner  they  may  by  ordinance  deem  proper,  any  street,  avenue,  highway,  or 
alley  within  the  limits  of  such  city,  and  may  open,  extend,  widen,  grade,  park, 
pave,  or  otherwise  as  aforesaid  improve  part  of  any  such  street,  highway, 
avenue,  or  alley,  and  levy  a  special  tax  as  hereinafter  provided  on  the  lots  and 
lands  fronting  and  abutting  on  such  street^  highway,  avenue  or  alley,  and  where 
said  improvements  are  proposed  to  be  made,  to  pay  the  expenses  of  the  same." 
It  was  contended  that  {he  Act  was  unconstitutional  because  by  its  terms  it 
limited  its  operation  to  cities  of  the  same  class  "  organized  since  Jan.  1,  1881," 
and  that  such  a  distinction,  based  alone  on  the  date  of  organization,  was  invalid 
and  made  the  Act  special  and  partial  in  its  operation.  It  was  held  that  the 
constitutional  provision  of  the  United  States  was  not  violated  by  the  Act  in 
question. 

Owen  v.  Sioux  City,  (1894)  91  Iowa  190. 

(d)  Begnlating  Keeping  of  Dairies.  —  A  statute  which  regulates  the  condition  of 
places  where  oows  are  kept^  is  not  imconstitutional  as  discriminating,  because 
of  its  limited  application  to  certain  partiee  supplying  milk  to  certain  cities, 
towns,  or  villages. 

singled  out  from  all  others  who  may  own 
oows,  or  who  may  occasionaHy  sell  milk  in 
the  country  to  some  individual,  and  are 
grouped  into  a  class,  because  they  are  the 
persons  whose  carelessness,  whose  inattention 
to  their  herds,  or  whose  uncleanly  surround- 
ings may  originate  or  promote  the  spread  of 
disease  in  populous  localities.  No  dairyman, 
herdsman,  or  individual  who  supplies  milk  to 
cities,  towns,  or  villages  is  exempted  from 
the  operation  of  the  law.  but  all  who  are 
thus  engaged  are  specifically  included.  There 
is  no  uncertainty  as  to  the  persons  composing 
the  class,  and  no  dispute  that  the  general  as- 
sembly intended  to  make  exactly  that  classi- 
fication." 


State  t7.  Broadbelt,  (1899)  89  Md.  565,  the 
court  saying:  "The  ultimate  object  of  the 
statute  was  *  *  *  to  protect  the  health 
of  persons  living  in  cities,  towns,  and  villages, 
from  the  disease  to  which  impure  or  con- 
taminated milk  might  expose  them.  There 
is  a  definite  and  well-ascertained  class  of 
persons  described  in  the  statute,  and  that  class 
comprises  dairymen,  herdsmen,  and  other  in- 
dividuals who  supply  milk  to  cities,  towns, 
and  villages.  It  was  not  the  purpose  of  the 
Act  to  include  within  its  purview  all  persons 
who  sell  milk ;  but  it  put  into  a  class  all  dairy- 
men, herdsmen,  and  individuals  who  supply 
milk  to  cities,  towns,  and  villages  —  those  who 
are  engaged  in  the  business  of  selling  milk 
in  populous  communities.    These  persons  are 


(5)  Annexaiion  of  Territory  to  Municipal  Corporations,  —  A  state  statute 
authorizing  any  city  of  a  certain  class  to  add  to  and  make  a  part  of  that  city,  by 
ordinance,  any  territory  adjoining  or  touching  the  city  limits,  and  providing 
"  but  nothing  in  this  Act  shall  be  taken  or  held  to  apply  to  any  tract  or  tracts 
of  land  used  for  agricultural  purposes  when  the  same  is  not  owned  by  any  rail- 
road or  other  corporation,"  does  not  make  an  unconstitutional  distinction  be- 
tween tracts  of  agricultural  lands  and  lands  used  for  other  purposes. 
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Clark  V,  Kansas  City,  (1900)  170  U.  S. 
114.  See  also  Taggart  r.  Claypool,  (1896)  145 
Ind.  590;  Lewis  v.  Brandenburg,  (1898)  105 
Ky.  14. 

Favoring  farm  lands  in  extending  city 
boundaries.  —  A  Kansa%  statute  authorizing 
municipal  corporations  to  extend  the  city 
boundaries  under  conditions  named,  but  ex- 
empting agricultural  lands  from  its  opera- 
tion, does  not  violate  this  amendment. 
Kansas  City  r.  Union  Pac.  R.  Co.,  (1898)  59 
Kan.  430^  in  which  case  the  court  said: 
"  Manufacturing  and  other  industrial  institu- 
tions, such  as  railway  ^ards,  round  houses, 
grain  elevators,  and  the  like,  are  often  situated 


beyond  the  limits  of  city  population.  Ordi* 
narily  in  such  cases  th^  are  immediately 
adjoining  it.  In  and  around  such  places 
many  persons  are  employed  at  labor,  both  day 
and  night,  and  the  necessity  for  the  inclusion 
of  such  places  within  city  boundaries  is  just 
as  great  as  though  they  formed  parts  of  the 
residence  and  business  portions  of  the  city. 
To  say  that  the  tracts  of  land  upon  which 
these  industrial  institutions  are  situated  may 
not  be  included  within  city  boundaries  and 
subjected  to  municipal  control,  because  an 
adjoining  tract  of  land  used  for  farminer  pur- 
poses, but  equally  as  near  to  the  heart  of  the 
city,  is  not  likewise  brought  within  the  city 
limits,  is  a  claim,  to  us,  unheard  of  before." 


gl.  Vesting  Discbetion  in  Municipal  Council  and  Officers  (see  also 
Discretion  in  Officers  to  Permit  Use  of  Wooden  Buildings,  supra,  p.  568; 
Regulating  Taking  of  Ice  from  Public  Wafers,  infra,  p.  603;  Discretion  in 
Issuing  Licenses,  infra,  p.  624)  —  (1)  To  Contract  for  Construction  of  Street 
Railroads,  —  A  state  statute  authorizing  a  rapid-transit  board  to  contract  "  with 
any  person,  firm,  or  corporation  which  in  the  opinion  of  the  board  shall  be  best 
qualified  to  fulfill  and  carry  out  such  contract,  for  the  construction  of  such 
road  or  roads  upon  the  routes  and  in  accordance  with  the  plans  and  specifica- 
tions so  adopted,  for  such  sum  or  sums  of  money,  to  be  raised  and  paid  out  of 
the  treasury  of  said  city,  as  hereinafter  provided,  and  on  such  terms  and  condi- 
tions not  inconsistent  with  the  aforesaid  plans  and  specifications  as  said  board 
shall  determine  to  be  best  for  the  public  interest,"  does  not  deny  to  any  one 
the  equal  protection  of  the  law,  as  no  particular  person,  class  of  persons,  or  cor^ 
poration  is  excluded  from  the  privilege  of  contracting  for  the  construction  and 
operation  of  the  proposed  railroad,  but  all  may  compete. 

Underground  R.  Co.  r.  New  York,  (1902)  116  Fed.  Rep.  952,  affirmed  (1904)  193  U.  8. 
41G. 

(2)  Regulation  of  Wooden  Buildings,  —  Where  an  ordinance  was  passed 
prohibiting  the  alteration  or  repair  of  wooden  buildings  within  designated  fire 
limits,  without  the  permission  of  a  majority  of  the  fire  wardens  in  writing, 
and  approved  by  a  majority  of  the  committee  on  fire  departments  and  the 
mayor,  it  was  held  to  be  unconstitutional. 

Ex  p.  Fiske,  (1887)  72  Cal.  126. 

(3)  Regulation  of  Use  of  Highways,  —  Where  a  city  council  is  authorized 
by  statute  to  regulate  the  use  of  streets  and  prevent  obstructions  being  placed 
thereon,  it  may,  by  ordinance,  prohibit  the  moving  of  buildings  into  and  upon 
any  of  its  highways  witliout  permission,  and  may  designate  an  oflioer  or  com- 
mittee to  grant  permission,  upon  application  therefor,  on  proper  occasions. 
Such  an  ordinance  comes  within  the  police  power  of  the  state,  and  does  not 
deny  to  the  citizen  "  the  equal  protection  of  the  laws." 

Eureka  City  v,  Wilson,  ( 1897 )   15  Utah  63. 

(4)  Stabling  More   than.  Two  Horses,  —  An  ordinance   prohibiting  the 

stabling  of  more  than  two  horses  except  by  those  obtaining  permission,  is  unequal 
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in  its  operation  and  hence' void  because  repugnant  to  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

State  17.  Kuntz,  (1895)  47  La.  Ann.  106,  dtmg  State  v.  Mahner,  (1891)  43  La.  Ann.  496; 
State  V,  Dulaney,  (1891)  43  La.  Ann.  500;  Yick  Wo  v,  Hopkins,  (1886)   118  U.  S.  356. 

(5)  Erection  of  Cow  Stables,  —  Vesting  in  a  municipal  assembly  the  power 
to  permit  the  erection*  of  dairy  and  cow  stables  to  certain  persons,  is  not  such  a 
discrimination  in  favor  of  such  persons  and  against  all  other  persons  as  to  be  a 
denial  to  all  the  disfavored  class  of  the  equal  protection  of  the  laws. 

Fischer  r.  St.  Louis,   (1904)    194  U.  S.  370. 


(6)  Permitting  Street  Processions. 

A  municipal  ordinance  which  provided  "  it 
shall  be  unlawful  for  any  person  or  persons, 
society,  association,  or  organization,  under 
whatsoever  name,  to  march  or  parade  over  or 
upon  "  certain  streets  (therein  named)  in  the 
city  of  Porta^,  '*  shouting,  singing,  or  beat- 
ing drums  or  tambourines,,  or  playing  upon 
any  other  musical  instrument  or  instruments, 
for  the  purpose  of  advertising  or  at- 
tracting the  attention  of  the  public,  or  to  the 
disturbance  of  the  public  peace  or  quiet,  with- 
out first  having  obtained  a  permission  to  so 
march  or  parade,  signed  by  the  mayor  of  said 
city.  In  case  of  illness  or  absence  of  the 
mayor  or  other  officer  hereby  designated  of 


the  city,  such  permission  may  be  granted  and 
signed  by  the  president  of  the  council,  city 
clerk,  or  marshal,  in  the  order  named;  pro- 
vided, that  this  section  shall  not  apply  to 
funerals,  fire  companies^  nor  regularly  organ- 
ized companies  of  the  state  militia;  and  pro- 
vided, further,  that  permission  to  march  or 
parade  shall  at  no  time  be  refused  to  any 
political  party  having  a  regular  state  organi- 
zation. Any  person  violating  any  of  the 
provisions  of  this  ordinance  shall,  upon  con- 
viction thereof,  be  fined  in  a  sum  not  less 
than  two  dollars  or  more  than  ten  dollars," 
was  held  to  be  unconstitutional.  State  r. 
Dering,   (1893)   84  Wis.  585. 


hi.  Anti-teust  Laws.  —  A  state  anti-trust  law  which  contains  no  discrimi- 
nating features,  or  the  discriminating  features  of  which  are  held  by  the  Supreme 
Court  of  the  state  to  be  invalid,  is  not  invalid  as  depriving  any  person  or  cor- 
poration of  the  equal  protection  of  the  laws. 


National  Cotton  Oil  Co.  v.  Texas,  (1905) 
197  U.  S.  133. 

AU  state  anti-trust  legislation  must  be 
made  to  apply  to  aU  classes  of  persons  and 
corporations  alike.  Union  County  Nat.  Bank 
V.  Ozan  Lumber  Co.,  (1904)  127  Fed.  Rep. 
212. 

Exempting  agricttltural  products  and  live 
stock.  —  An  Illinoia  anti-trust  Act  was  held 
to  be  unconstitutional  because  it  declared 
that  "  the  provisions  of  this  Act  shall  not 
apply  to  agricultural  products  or  live  stock 
while  in  the  hands  of  the  producer  or  raiser." 
The  court  said :  "  It  will  be  seen  that,  so  far 
as  the  statute  is  concerned,  two  or  more 
agriculturists  or  two  or  more  live  stock 
raisers  may,  in  respect  of  their  products  or 
live  stock  in  hand«  combine  their  capitnl, 
skill,  or  acts  for  the  purpose  of  creating  or 
carrying  out  restrictions  in  the  sale  of  such 
products  or  live  stock;  or  limiting,  increas- 
ing, or  reducing  their  price;  or  prevenlini? 
competition  in  their  sale  or  purchase;  or 
fixing  a  standard  or  figure  whereby  the  price 
thereof  to  the  public  may  be  controlled;  or 
making  contracts  whereby  they  would  become 
bound  not  to  sell  or  dispose  of  such  agricul- 
tural products  or  live  stock  below  a  common 
standard  figure  or  card  or  list  price;  or  es- 
tablishing the  price  of  such  products  or  stock 
in   hand,    so   as   to    preclude    free    and    un- 


restricted competition  among  themselves  or 
others;  or  by  agreeing  to  pool,  combine,  or 
unite  any  interest  they  may  have  in  connec- 
tion with  the  sale  or  transportation  of  their 
products  or  live  stock  that  the  price  might  be 
affected.  All  this,  ^o  for  as  the  statute  is 
concerned,  may  be  done  by  agriculturists  or 
live  stock  raisers  in  Illinois  without  subject- 
ing them  to  the  fine  imposed  by  the  statute. 
But  exactly  the  same  things,  if  done  by  two 
or  more  persons,  firms,  corporations,  or  asso- 
ciations of  persons,  who  shall  have  combined 
their  capital,  skill,  or  acts,  in  respect  of  their 
property,  merchandise,  or  commodities  held 
for  sale  or  exchange,  i**  made  by  the  statute 
a  public  off'ense,  and  evtry  principal,  manager, 
director,  agent,  servpiit.  or  employee  know- 
ingly carrying  out  the  purposes,  stipulations, 
and  orders  of  such  combination  is  punishable 
by  a  fine  of  not  less  than  two  thousand  nor 
more  than  five  thoiis-ind  dollars."  Connolly  r. 
l^nion  Sewer  Pipe  Co.,  (1902)  184  U.  S.  5.jf>, 
affirming  Union  Sewer-Pipe  Co.  t?.  Connellv, 
(1900)  99  Fed.  Rep.  354.  See  also  In  r> 
Orice,  ( 1897 )  79  Fed.  Rep.  637,  reversed  in 
Baker  r.  Orice,  (1898)  169  U.  &  284,  on  the 
ground  that  no  such  urgency  was  shown  as 
to  justify  a  federal  court  releasing  on  habeas 
corpus  a  person  held  on  a  process  of  a  state 
court,  and  that  the  petitioner  should  be  left 
to  the  regular  course  of  justice  in  the  state 
court  and  the  remedy  by  writ  of  error  from 
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the  United  States  Supreme  Court ;  and  Brown 
17.  Jacob's  Pharmacy  Co.,  (1902)  115  6a.  429. 
But  see  State  v.  Schlitz  Brewing  Co.,  (1900) 
104  Tenn.  715. 

Exempting  associations  of  laboring  men. 
—  A  Vehraska  statute  declared  that  any  com- 
bination of  capital  or  skill,  or  acts  by  which 
persons  seek  to  fix  the  price  of  any  article, 
commodity,  use,  or  merchandise  with  the  in- 
tent to  prevent  others  in  a  like  business  or 
occupation  from  conducting'  the  business 
or  occupation,  is  a  trust,  and  especially  so  as 
to  any  of  the  following  things :  restrictions  in 
trade;  to  limit  the  production  or  increase 
or  reduce  the  price  of  any  commodity;  to 
prevent  competition  in  insurance,  or  in  the 
making,  transportation,  sale,  or  purchase  of 
any  article;  to  fix  any  standard  whereby  its 
price  to  the  public  shall  in  any  manner  be 
established;     to    enter    into     any     contract 


by  which  a  party  is  not  to  deal  in  any  article 
below  a  certain  price,  or  by  which  the  parties 
agree  to  keep  the  price  at  any  sum.  The 
statute  declared  that  any  persons  viola  tin*? 
the  statute  should  be  coilspirators,  and  pun- 
ished accordingly,  and  that  any  corporation  of 
the  state  violating  the  statute  should  have  it? 
corporate  existence  declared  forfeited  by  suit : 
and  it  exempted  any  assembly  or  association 
of  laboring  men  from  the  provisions  of  tlu- 
statute.  It  was  held  that  the  statute  was 
invalid  as  a  denial  of  the  equal  protection  of 
the  laws.  "  On  one  side,  by  this  legislation, 
we  have  organized  labor.  Those  men  are  not 
amenable  to  the  statute.  On  the  other  side 
we  have  men  who  do  not  belong  to  organ- 
ized labor  —  farmers,  merchants,  professional 
men,  laborers,  as  well  as  all  others.'*  Niagara 
F.  Ins.  Co.  V,  (Domell,  (1901)  110  Fed.  Rep. 
823.  . 


il.  Relation  of  Employer  and  Ehploybb — (1)  Regulating  Hours  of  Labor 
—  (a)  Eight-hoiir  Law  for  Mines  and  Smalton.  —  A  statute  providing  that  the  period 
of  employment  of.  workingmen  in  all  underground  mines  or  workings,  and 
in  smelters  and  all  other  institutions  for  the  reduction  or  refining  of  ores  or 
metals,  should  be  eight  hours  per  day,  except  in  cases  of  emergency  where  life 
or  property  is  in  imminent  danger,  is  not  a  denial  of  the  equal  protection  of 
the  laws.  These  employments,  when  too  long  pursued,  the  legislature  has 
judged  to  be  detrimental  to  the  health  of  the  employees;  and  so  long  as  there  are 
reasonable  grounds  for  believing  that  this  is  so,  its  decision  upon  this  subject 
cannot  be  reviewed  by  the  federal  courts. 

Holden  v.  Hardy,  (1898)    169  U.  S.  380,  affirming  State  r.  Holden,  (1896)    14  Utah  71. 
See  also  Ex  p,  Boyce,  (1904)  27  Nev.  299. 


(b)  Eight-hour  Law  Applicable  to  State  and  Mnnleipal  Contracts.  —  A  state  Statute  de- 
claring that  no  one  undertaking  work  for  it  or  for  one  of  its  municipal  agencies 
should  permit  or  require  an  employee  on  such  work  to  labor  in  excess  of  eight 
hours  each  day,  and  inflicting  punishment  upon  those  who  are  embraced  by 
such  regulations  and  yet  disregard  them,  does  not  deny  to  any  one  the  equal 
protection  of  the  laws. 


Atkin  r.  Kansas,  (1903)  191  U.  S.  222. 

A  New  York  statute  which  prohibited  any 
person  or  corporation  contrncting  with  the 
state  or  a  municipal  eorpomtion  from  requir- 
ing more  than  eight  hours'  work  for  a  day's 
labor,  and  making  a  violation  thereof  a  mis- 
demeanor punishable  by  fine  nntl  the  for- 
feiture of  the  contmct.  was  hold  to  be  un- 
constitutional since  it  was  not  in  relation  to 
the  public  health,  morals,  or  order,  and  could 


not  be  upheld  as  a  valid  and  constitutional 
exercise  of  the  powers  vested  in  the  legisla- 
ure.  As  it  applies  only  to  the  case  of  a  contract 
with  the  state  or  a  municipality,  it  creates 
an  arbitrary  distinction  between  persons 
contracting  with  th*"  •'titp  or  a  municipality 
and  other  omDloyers  of  Hhor,  thus  violating 
the  Constitution.  Peonle  v.  Orange  County 
Road  Con5»tr.  Co..  (1903)  175  N.  Y.  84,  rc- 
veraing  (1902)  73  N.  Y.  App.  Div.  680. 


(2)  Regulating  Payment  of  Wages,  —  A  stntute  entitled  "An  Act  to  pro- 
vide for  the  protection  of  sen\nnts  a.nd  employees  of  railroads/'  relating  to  the 
payment  of  unpaid  wages  without  abatement  or  deduction  on  discharge  of  an 

employee,  does  not  deny  the  equal  protection  of  the  laws,  as  it  rests  on  reasons 
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deduced  from  the  peculiar  character  of  the  business  of  the  corporations  affected, 
and  the  public  nature  of  their  functions,  and  applies  to  all  alike. 


St.  Louis,  etc.,  R.  Co.  v.  Paul,  (1899)  173 
U.  S.  408,  affirming  tl897)  64  Ark.  83. 

At  least  once  a  month  and  giving  lien. — 
A  state  statute  requiring  every  corporation 
in  the  state  to  pay  at  least  once  a  month 
to  each  and  every  employee  employed  by  such 
corporation  the  wages  earned  by  such  em- 
ployee during  the  preceding  month,  giving  a 
lien  on  all  the  property  of  the  corporation 
for  the  amount  of  their  wages,  such  lien 
taking  preference  over  all  other  liens  except 
duly  recorded  mortgages  or  deeds  of  trust, 
and  a  reasonable  attorney's  fee  in  any  action 
to  recover  the  amount  of  such  wages,  does  not 
deny  to  corpoitttions  the  equal  protection  of 
the  laws  within  the  meaning  of  this  amend- 
ment. Skinner  v.  Gamett  Gold  Min.  Co., 
(1899)   96  Fed.  Rep.  737. 

Wages  scrip  to  be  redeemable  in  money. — 
A  WesU  Virginia  statute  prohibiting  any  cor- 


poration, company,  firm,  or  person  engaged  in 
any  trade  or  business,  either  directly  or  in- 
directly, to  issue,  sell,  give  or  deliver  to  any 
person  employed  by  such  corporation,  com- 
pany, firm,  or  person,  in  payment  of  wages 
due  such  Isiborer,  or  as  advances  for  labor  not 
due,  any  scrip,  token,  draft,  check,  or  other 
evidence  of  indebtedness  payable  or  redeem- 
able otherwise  than  in  lawful  money;  and  pro- 
viding that  if  such  scrip,  token,  draft,  check, 
or  other  evidence  of  indebtedness  be  so  issued, 
sold,  given,  or  delivered  to  such  laborer,  it 
shall  be  construed,  taken,  and  held  in  all  courts 
and  places  to  be  a  promise  to  pay  the  sum 
specified  therein  in  lawful  money  by  the  cor- 
poration, company,  firm,  or  person  issuing, 
selling,  giving,  or  delivering  the  same  to  the 
person  named  therein  or  to  the  holder  thereof, 
was  held  rot  to  be  so  plainly  and  obviously  in 
violation  of  the  Constitution  as  to  justify  a 
court  to  declare  it  void.  State  t?.  Peel  Splint 
Coal  Co.,  (1892)  36  W.  Va.  802. 


(3)  Regulating  Screemiig  a/nd  Weighing  Coal.  —  A  statute  relating  to 
weighing  and  measuring  coal  at  the  place  where  mined,  before  the  same  is 
screened,  providing  that  all  coal  mined  and  paid  for  by  weight  shall  be  weighed 
in  the  car  in  which  it  is  removed  from  the  mine,  before  it  is  screened,  and  shall 
be  paid  for  according  to  the  weight  so  ascertained,  at  such  price  per  ton  as  may 
be  agreed  on  by  such  owner  or  operator  and  the  miners  who^ned  the  same; 
and  coal  mined  and  paid  for  by  measure  shall  be  paid  for  according  to  the 
number  of  bushels  marked  upon  each  car  in  which  it  is  removed  from  the  mine, 
and  before  it  is  screened,  and  the  price  paid  for  each  bushel  so  ascertained  shall 
be  such  as  may  be  agreed  on  as  aforesaid,  was  held  not  to  be  so  plainly  and 
obviously  in  violation  of  the  Constitution  as  to  justify  a  court  to  declare  it  void. 

State  V.  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 

(4)  Prohibiting  Employment  Agencies  Furnishing  Names  to  Take  Places 
of  Strikers.  —  A  state  Act  which  provided  that  in  no  case  shall  a  superin- 
tendent of  any  free  employment  office  created  by  the  Act  furnish,  or  cause  to 
be  furnished,  workmen  or  other  employees  to  any  applicant  for  help,  whose 
employees  are  at  that  time  on  strike  or  locked  out,  nor  shall  any  list  of  names 
and  addresses  of  applicants  for  employment  be  shown  to  any  employer  whose 
employees  are  on  strike  or  looked  out^  nor  shall  such  list  be  exposed  where  it  can 
be  copied  or  used  by  the  employer  whose  employees  are  on  strike  or  locked  out, 
was  held  to  be  unconstitutional. 


Mathews  r.  People,  (1903)  202  111.  389, 
wherein  the  court  said  that  the  statute  makes 
a  discrimination  between  different  classes  of 
citizens  founded  on  no  justifinble  s;round,  and 
is  an  attempt  to  exercise  lep^islative  power  in 
behalf  of  certain  classes,  and  a^inst  other 
classes,  whether  laborers  seekin.sr  work  or  em- 
ployers, and  falls  under  the  condemnation  of 
the  Constitution.  It  draws  an  unwarrant- 
able distinction  between  workmen  who  apply 
for  situations  to  employers  where  there  is  no 


strike  or  lockout,  and  workmen  who  do  not 
so  apply,  and  it  also  draws  an  unwarrant- 
able distinction  between  employers  who  may 
have  the  misfortune  to  be  the  victims  of  a 
strike  or  lockout  and  employers  who  do  not 
have  such  misfortune.  That  is  to  say,  the 
statute  does  not  relate  to  persons  and  things 
of  a  class,  and  to  all  employers,  but  only  to 
those  who  have  been  the  victims  of  strikes  or 
lockouts. 
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jl.  Regulating  Peiorities  —  (1)  Clavma  of  Resident  Creditors. — A  state 
statute  which  subordinates  the  claims  of  private  business  corporations,  not  within 
the  jurisdiction  of  the  state,  to  the  claims  of  creditors  residing  in  the  state,  is 
not  a  denial  of  the  equal  protection  of  the  laws  secured  to  persons  within  the 
jurisdiction  of  the  state. 


Blake  v.  McClung,  (1898)  172  U.  S.  261. 
See  also  Blake  r.  McClung,  (1900)  176  U.  S. 
69. 

A  state  statute  which  provides  that  "  credi- 
tors who  ma^  be  residents  of  this  state  shall 
have  a  priority  in  the  distribution  of  assets, 
or  subjection  of  the  same,  or  any  part  thereof, 
to  the  payment  of  debts  o\^y  all  simple  T*on- 
tract  creditors,  being  residents  of  any  other 


country  or  countries,  and  also  over  mortgage 
or  judgment  creditors,  for  all  debts,  engage- 
ments, and  contracts  which  were  made  or 
owing  by  said  corporation  previous  to  the 
filing  and  registration  of  such  valid  mort- 
gages, or  the  rendition  of  such  valid  judg- 
ments," does  not  deny  to  any  person  the 
equal  protection  of  the  laws.  Sully  v.  Ameri- 
can Nat.  Bank,  (1900)   178  U.  S.  299. 


(2)  Judgment  Against  Corporation  Prior  Lien  to  Mortgage.  —  A  statute 
whidi  provides  that  "  a  judgment  against  any  railway  corporation  for  any  in- 
jury to  person  or  property,  or  for  material  furnished,  or  work  or  labor  done 
upon  any  of  the  property  of  such  corporation,  shall  be  a  lien  within  the  county 
where  recovered  on  the  property  of  such  corporation,  and  such  lien  shall  be 
prior  and  superior  to  the  lien  of  any  mortgage  or  trust  deed  provided  for  in 
this  Act,"  is  not  void  for  depriving,  a  railway  company  of  the  equal  protection 
of  the  laws  in  that  it  embarrasses  the  corporations  in  raising  money  to  build 
railroads  while  natural  persons  labor  under  no  such  disabilities  with  the  view 
of  facilitating  the  construction  of  railways.  Corporations  organized  for  that 
purpose  are  given  privileges  under  the  statute  not  given  to  a  natural  person. 
They  stand  upon  a  different  footing,  and  ought  not  to  complain  because  different 
laws  are  made  applicable  to  them. 

Gilchrist  v.  Helena,  etc.,  R.  Oo.,  (1803)  58 
Fed.  Rep.  710. 

An  Iowa  statute  which  provided  that  a 
judgment  for  any  injury  to  any  person  or 
property  against  a  railroad  should  be  a  lien 


on  the  property  of  the  company  superior  to 
the  lien  of  any  mortgage  or  trust  deed  ex- 
ecuted since  July  4,  1862,  was  held  not  to  be 
unconstitutional.  Central  Trust  Co.  i;.  Sloan, 
(1885)  65  Iowa  655. 


(3)  Right  of  Miners  to  Priority  of  Lien  for  Labor.  —  A  statute  which  pro- 
vides that  in  all  coal  mines  in  the  state,  the  miners  and  other  persons  employed 
and  working  in  and  about  the  mines,  and  the  owners  of  the  land  and  others 
interested  in  the  rental  or  royalty  of  the  coal  mined  therein,  shall  have  a  lien 
on  said  mines  and  all  machinery  and  fixtures  connected  therewith,  for  work  and 
labor  performed  within  two  months,  and  such  liens  shall  be  paramount  to  and 
have  priority  to  all  other  liens,  except  the  lien  of  the  state  for  taxes,  also  priority 
as  against  each  other  in  the  order  in  which  they  accrue,  and  for  labor  over  that 
for  royalty  on  coal,  is  constitutionaJ. 

Warren  v.  Sohn,   (1887)    112  Ind.  213. 

(4)  Liens  for  Supplies  to  Corporations.  —  A  statute  which  gave  a  lien 

superior  to  deeds  of  tmst,  etc.,  to  parties  who  furnish  supplies  to  manufacturing 

corporations  was  held  to  be  constitutional. 

Virginia  Development  Co.  v.  Crozer  Iron  influence,  but  treats  all  alike  under  similar 

Ca,    (1893)    90  Va.    126,  the  court  saying:  conditions;  and  that  is  decisive  of  the  ques- 

"The     statute     makes     no     discrimination  tion.     With   the  wisdom    or   unwisdom,   the 

against  any   corporation   brought    under   its  justice  or  injustice,  of  the  statute  we  have 
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nothing  to  do.  It  was  for  the  legislature  to 
say  whether  its  operation  should  extend  to 
all  persons  and  corporations,  or  to  those  cor- 


porations only  which  are  specially  mentioned ; 
and  the  discretion  of  the  legislature  in  the 
matter  is  not  subject  to  judicial  interference." 


(5)  Priority  of  Building  and  Loam,  Mortgages.  —  A  statute  giving  to  mort- 
gages of  mutual  building  and  loan  associations  priority  over  other  liens  upon 
the  mortgaged  premises  and  the  buildings  and  improvements  thereon,  filed 
subsequent  to  the  recording  of  the  mortgage,  is  valid. 

Julien  t7.  Model  Bldg.,  etc.,  Assoc,  (1902)   116  Wis.  79. 

hi.  Sunday  Laws.  —  A  state  statute  providing  that  "  all  labor  on  Sunday 
is  prohibited,  excepting  the  works  of  necessity  or  charity.  In  works  of  necessity 
or  charity  is  included  whatever  is  needful  during  the  day  for  good  order,  health, 
or  comfort  of  the  community :  provided,  however,  that  keeping  open  a  barber 
&hop  on  Sunday  for  the  purpose  of  cutting  hair  and  shaving  beards  shall  not 
be  deemed  a  work  of  necessity  or  charity,"  is  not  in  conflict  with  the  Federal 
Constitution.  It  cannot  be  held  that  the  classification  was  so  palpably  arbitrary 
as  to  be  invalid  in  declaring  that,  as  a  matter  of  law,  keeping  barbers'  shops 
open  on  Sunday  is  not  a  work  of  necessity  or  charity,  while  as  to  all  other  kinds 
of  labor  that  question  is  left  to  be  determined  as  one  of  fact. 
Petit  V,  Minnesota,  (1900)    177  U.  S.  165. 

Prohibiting  barbering.  —  A  statute  which 
makes  it  a  crime  to  carry  on  the  business  of 
barbering  an  Sunday  does  not  violate  the  con* 
stitutional  provision.  Ex  p.  Northrup, 
(1902)  41  Oregon  489. 

An  Act  of  the  state  of  New  York  which 
made  it  a  misdemeanor  to  carry  on  or  engage 
in  the  work  of  a  barber  on  the  first  day  of 
the  week,  except  in  the  city  of  New  York 
or  the  village  of  Saratoga,  where  such  work 
may  be  performed  in  the  forenoon  of  such 
day,  was  held  to  be  constitutional.  People 
V.  Sheriff,  (Supm.  Ct.  Spec.  T.  1896)  13 
Misc.  (N.  Y.)  687,  the  court  saying:  "  It  will 
be  observed  that  so  far  as  the  statute  permits 


the  business  of  a  barber  to  be  carried  on  on 
Sunday,  it  does  so  within  certain  defined 
localities,  and  wuthin  such  localities  all  bar- 
bers are  treated  alike.  Such  a  statute  does 
not  fall  within  the  prohibition  of  the  Four- 
teenth Amendment." 

A  Louisiana  statute,  known  as  the  Sun- 
day Law,  requiring  the  closing  of  all  places 
of  business,  with  the  exception  of  certain 
designated  classes,  from  twelve  o'clock  on 
Saturday  night  until  twelve  o'clock  on  Sun- 
day night  of  each  week,  and  punishing  vio- 
lations thereof  by  criminal  penalties,  is  valid. 
State  V.  Judge,  (1887)  39  La.  Ann.  136. 
See  also  State  t\  Fernandez,  (1887)  39  La. 
Ann.  638. 


ll.  Game  and  Fish  Laws  (see  also  Prohibiting  Fishing  by  Chinese 
Aliens,  supra,  p.  571)  —  (1)  Regulating  Hunting  and  Selling  Game,  —  A  stat- 
ute which  provides  that  "  every  person  who  buys,  sells,  offers,  or  exposes 
for  sale,  barter,  or  trade,  any  quail  *  *  *  is  guilty  of  a  misdemeanor," 
is  constitutional. 


Ex  p.  Kenneke,  (1902)  136  Cal.  627.  In 
this  case  it  was  said:  "There  is  no  arbi- 
trary discrimination  in  the  law  which  would 
make  it  obnoxious  to  the  Fourteenth  Amend- 
ment or  to  any  provision  of  our  state  constitu- 
tion ;  there  is  no  discrimination  in  it 
whatever.  Under  the  law  all  persons  have 
the  same  right  to  kill  quail  within  certain 
limitations,  and  it  provides  that  *  every  per- 
son who  buys,  sells,'  etc.,  any  quail,  shall  be 
guilty,  and  does  not  give  to  any  person  the 
right  to  80  buy  or  sell." 

The  provision  of  the  Illinois  Game  Law  of 
1899  which  enacted  that  the  purchaser  of 
:ieized  game  is  entitlwl  to  a  certificate  of  pur- 
chase from  the  constable,  giving  him  the  legal 


title  to  game  sold,  does  not  render  the  Act 
contrary  to  the  constitutional  provision^ 
Meul  V.  People,  (1902)  198  111.  258,  the  court 
saying!  "  All  persons  are  alike  free  to  at- 
tend the  sale  and  to  become  bidders  and  to 
acquire  the  right  to  be  enjoyed  by  the  suc- 
cessful bidder  at  the  sale.  No  discrimination 
is  exercised  and  no  privilege  arbitrarily  be- 
stowed on  one  citizen  which  is  denied  another; 
that  is  to  say,  every  citizen  may  become  a  pur- 
chaser, and  every  purchaser  possesses  equal 
rights  in  that  which  he  has  bought.  The 
fact  that  persons  who  might  have  become  pur- 
chasers but  did  not  do  so  do  not  acquire  the 
ri^rhts  which  purchasers  may  enjoy  under  the 
Aet,  has  no  effect  to  bring  the  Act  within 
the  condemnation  of  the  amendment,  for  no 
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one  is  thereby  denied  the  equal  protection      shoot,  hunt,  fish,  or  trap  at  any  season  of  the 
of  the  law."  year,  was  held  to  be  unconstitutional  in  so 

far  as  it  prohibited  a  nonresident  owner  of 
A  statute  of  Arko/nAOi  which  provided  that      land  situated  in  the  state  from  enjoying  the 
it  shall  be  unlawful  for  any  person  who  is      same  property  rights  as  residents.     State  v. 
a  nonresident  of  the  state  of  Arkansas  to      Malloiy,  (Ark.  1904)  83  S.  W.  Rep.  955. 

(2)  Regulating  Catching  hish.  —  Where  the  manner  and  times  of  catching 
fish  are  regulated  by  a  statute^  the  statute  is  not  unconstitutional  as  class  legisla- 
tion because  the  regulations  are  different  for  different  waters,  or  because  there 
are  certain  regulations  applicable  to  particular  localities  or  waters  only,  or 
because  certain  waters  are  exempted  from  all  regulation. 

Bittenhaus  v.   Johnston,    (1896)    92   Wis.  ^ee  infray  Statutes  a/nd  Ordinances  Directed 

588.  against    Chinese  —  Prohibiting    Fishing    by 

Chinese  Aliens,  p.  571. 

(3)  Requiring  License  Fee  of  Nonresidents.  —  A  state  statute  regulating 
the  maimer  and  seasons  in  which  hunting  and  fishing  should  be  pursued  in 
the  state,  in  which  the  privileges  of  residents  of  that  state  were  distinguished 
from  those  of  nonresidents,  in  that  the  latter  were  required  to  pay  a  license 
fee  of  ten  dollars,  which  license  fee  was  not  required  of  residents,  is  not  a  denial 
of  the  equal  protection  of  the  laws,  as  applied  to  the  case  of  a  nonresident  who 
is  a  stoclvholder  in  a  domestic  corporation  owning  land  in  the  state  under  a 
charter  authorizing  the  corporation  to  acquire  and  own  real  estate  within  the 
state,  and  to  use  the  same  as  a  game  and  fish  preserve. 

In  re  Eberle,   (1899)   98  Fed.  Rep.  295. 

ml.  Regulating  Taking  of  Ice  fbom  Public  Watebs. 

The  right  to  take  ice  from  public  waters  cept  by  those  permitted  to  do  so  by  a  license 

within  a  state  being  a  possession  of  all  the  issued  by  the  secretary  of  state  in  the  manner 

people   thereof,   a   law   which    prohibits   the  prescribed,  violates  this  clause.     Rossmiller 

cutting  of  ice  from  any  meandered  lake  of  v.  State,  (1902)   114  Wis.  170. 
the  state,  for  shipment  out  of  the  state,  ex- 

nl.  Regulating  Practice  of  Medicine —  (1)  In  General.  —  A  statute 
making  it  indictable  to  practice  medicine  and  surgery  without  an  examination 
by  the  state  board  of  medical  examiners  and  a  license  therefrom,  which  was 
made  prospective  so  as  to  apply  only  to  those  who  should  begin  the  practice  of 
medicine  and  surgery  thereafter,  is  valid,  as  it  applies  equally  to  all  persons 
in  the  same  class,  and  ordinarily  the  legislature  is  the  sole  judge  of  the  classifi- 
cation. 

State  V.  Call,  (1897)  121  N.  Car.  646.    See  "An  Act  to  regulate  the  practice  of  medicine 

also  People  i'.  Phippin,    (1888)    70  Mich.  6;  and  surgery,"  which  exempts  "a  physician  or 

State  r.  Carey.    (1892)    4  Wash.  424;   State  surgeon  who  is  called  from  another  state  to 

r.  Currens,   (1901)    111  Wis.  433.  treat  a   particular  case,   and   who  does   not 

otherwise   practice   in  this   state,*'   was  held 

Exempting  physician  called  frmn  ano+h'»r  to    be    constitutional.      State   v.    Bohemier, 

state.  — The  Act  of  Maine  of  1895,  entitled  (1902)  96  Me.  257. 

As  Affeeting  Christian  Scientists.  —  A  statute  res^ilating  the  practice  of  medicine 

in  the  state,  which  exacts  reasonable  qualifications,  and  excludes  no  one  poe- 

scssinjs^  them,  is  not  void  as  discriminating  against  Christian  Scientists  in  that 

it  prescribes  that  any  one  possessing  certain  qualifications  may  practice  oste- 
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opathy,  and  does  not  make  especial  provision  for  those  who  wish  to  practice 
Christian  Science. 

State  17.  Marble,  (1905)  72  Ohio  St.  21. 

As  Affecting  a  Magnetic  Healer.  —  A  statute  regulating  the  practice  of  medicine 
does  not  deny  a  magnetic  healer  the  equal  protection  of  the  laws  in  exempting 
physicians  and  surgeons  legally  qualified  to  practice  in  the  state  in  which 
they  reside,  when  in  consultation  with  a  legal  practitioner  of  the  enacting  state ; 
or  physicians  and  surgeons  residing  on  the  border  of  a  neighboring  state,  and 
authorized  to  practice  under  the  laws  thereof,  whose  practice  extends  into  the 
limits  of  the  enacting  state;  or  opticians  and  practitioners  of  osteopathy. 

Parks  V.  State,  (1902)   159  Ind.  212. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases.  —  A  municipal 
ordinance  providing  that  "  every  physician,  or  person  acting  as  such,  who  shall 
have  any  patient  within  the  limits  of  said  city  sick  with  smallpox  or  varioloid 
or  other  infectious  or  pestilential  disease,  shall  forthwith  report  the  fact  to 
the  mayor,  or  to  the  clerk  of  the  board  of  health,  together  with  the  name  of 
such  patient  and  the  street  and  number  of  the  house  where  such  patient  is 
treated;  and  in  default  of  so  doing  shall  forfeit  and  pay  not  exceeding  fifty 
dollars  for  each  and  every  such  offense,"  is  not  invalid  as  putting  upon  physi- 
cians, as  a  class,  a  public  burden. 

State  V.  Wordin,  (1S88)  56  Conn.  224. 

ol.  Sundry  Matters  Concerning  Alleged  Discriminations — (1)  Ex- 
elusion  of  Unvaccinated  Children  from  Public  Schools.  —  Where  a  school  com- 
mittee, under  authority  of  law,  passed  a  vote  which  excluded  from  the  public 
schools  children  who  had  not  been  properly  vaccinated,  it  was  held  that  the 
law  did  not  violate  the  constitutional  provision. 


Bissell  r.  Davison,  (1894)  65  Conn.  183, 
wherein  the  court  said :  "  The  duty  of  pro- 
viding for  the  education  of  the  children 
within  its  limits,  through  the  support  and 
maintenance  of  public  schools,  has  always 
been  regarded  in  this  state  in  the  light  of  a 
governmental  duty  resting  upon  the  sovereign 
state.  It  is  a  duty  not  imposed  by  constitu- 
tional provision,  but  has  always  been  as- 
sumed by  the  state,  not  only  because  the  edu- 
cation of  youth  is  a  matter  of  great  public 
utility,  but  also  and  chiefly  because  it  is 
one  of  great  public  necessity  for  the  protec- 
tion and  welfare  of  the  state  itself.  In  the 
performance  of  this  duty,  the  state  maintains 
and  supports,  at  great  expense,  and  with 
an  ever  watchful  solicitude,  public  schools 
throughout  its  territory,  and  secures  to  its 
youth  the  privilege  of  attendance  therein. 
This  is  a  privilege  or  advantage  rather  than 
a  right  in  the  strict  technical  sense  of  the 
term.  This  privilege  is  granted  and  is  to  be 
enjoyed  upon  such  terms  and  under  such  rea- 
sonable conditions  and  restrictions  as  the  law- 
making power,  within  constitutional  limits, 
may  see  At  to  impose ;  and  within  those  limits 


the  question  what  terms,  conditions,  and  re- 
strictions will  best  subserve  the  end  sought  in 
the  establishment  and  maintenance  of  public 
schools  is  a  question  solely  for  the  legisla- 
ture, and  not  for  the  courts." 


The  legislature  has  a  right  to  impose  any 
reasonable  regulation,  provided  that  it  will 
operate  equally  upon  all  persons  in  the  same 
class  and  under  the  same  conditions,  in  refer- 
ence to  attending  the  public  schools.  A  law 
of  New  York  which  prohibited  the  attendance 
of  children  in  the  public  schools  without  first 
having  been  vaccinated,  was  held  to  be  a 
proper  exercise  of  the  police  power,  and  there- 
fore   constitutional.      Viemeister    r.    White, 

(1903)  88    N.    Y.    App.    Div.    44,    affirmed, 

(1904)  179  N.  Y.  235,  the  court  saying: 
"When  the  law  operates  equally  upon' all; 
when  the  rule  of  conduct  is  uniform  through- 
out the  state,  affecting  alike  the  legislator, 
his  family,  his  neighbors,  and  friends,  the 
presumption  lying  at  the  foundation  of  repre- 
sentative government  is  that  the  legislature 
will  act  wisely  and  in  the  interest  of  all  of 
the  people." 
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(2)  Compensation  for  Injvries  on  Chcmge  in  Grade  of  Streets.  —  The  can- 
stitjitional  provision  is  violated,  when  the  charter  of  the  city  of  Milwaukee  pro- 
vides that  where  any  street  has  been  graded  and  the  grade'  established,  any  lot 
owner  injured  by  a  subsequent  alteration  shall  be  entitled  to  compensation, 
by  a  law  of  Wisconsin,  entitled  "  An  Act  to  authorize  the  city  of  Milwaukee 
to  change  the  grade  of  streets,"  which  empowers  the  alteration  of  grades 
established  within  a  certain  district,  imposing  a  certain  number  of  obligations, 
without  compensation  being  provided  for  consequential  injuries. 

Anderton  v.   Milwaukee,    (1892)    82   Wis.  impaired  as  to  all  other  lot  owners  in  the 

279,  the  court  saying:     "  If  the  legislature  city,  then  the  legislature  has  the  same  power 

had  power  thus  to  take  away  from  the  lot  as  to   the  lot  owners  in   a  single  block,  or 

owners  in  forty-nine  particular  blocks  of  the  even  as  to  the  owner  of  a  single  lot  in  a 

city  such  rights  of  property  so  permanently  block.    It  is  one  of  the  purposes  of  American 

secured  to  them  by  the  charter,  and  at  the  constitutional  law  to  prevent  all  such  special 

same  time  leave  such  chartered  rights  un-  class  legislation." 

(3)  Prohibiting  Pvblic  Speaking  on  Pvhlic  Grounds.  — Kules  adopted  for 
the  government  of  a  public  park  prohibiting  the  making  of  orations  therein, 
which  rules  were  enacted  under  authority  to  govern  and  regulate  any  park 
laid  out  under  the  statute,  and  to  make  rules  for  the  use  and  government  thereof, 
and  for  breaches  of  such  rules  to  prescribe  penalties,  are  not  contrary  to  the 
constitutional  provision. 

Com.  V,  Abrahams,  (1892)   156  Mass.  57. 

(4)  Requiring  Lahor  for  Repair  of  Public  Highways.  —  Statutes  and  ordi- 
nances requiring  two  days'  work  on  the  streets  of  cities  from  each  male  person 
between  twenty-one  and  forty-five  years  of  age,  or  three  dollars  in  lieu  thereof, 
are  not  unconstitutional  or  void  because  the  work  or  the  payment  of  the 
money  is  imposed  on  only  a  class  of  persons  and  not  on  all  persons. 

State  V,  Topeka,  (1886)  36  Kan.  76. 

(5)  Liability  of  County  for  Injuries  from  Defects  in  Highways.  —  A  stat- 
ute which  provides  that  any  person  who  shall  receive  bodily  injury  or  damage 
to  his  person  or  property  through  a  defect  in  the  repair  of  a  highway,  causeway, 
or  bridge,  may  recover,  in  an  action  against  the  county,  the  amount  of  damages 
fixed  by  the  finding  of  the  jury,  does  not  conflict  with  this  clause  of  the  Con- 
stitution. 

Blum  V.  Richland  County,  (1892)  38  S.  Car.  291,  citing  McCandless  v,  Richmond,  etc., 
R.  Co.,  (1892)  38  S.  Car.  104. 

(6)  Filings  of  Facts  by  State  Officers.  —  Findings  of  fact  by  a  state  offi- 
cer, whose  duty  it  is  to  attend  to  the  enforcement  of  all  the  laws  against  fraud 
and  adulteration  or  impurities  in  food,  drink,  or  drugs,  do  not  in  themselves 
constitute  a  denial  of  the  equal  protection  of  the  law. 

Arbuckle  r.  Blackburn,  (1903)  191  U.  S.  414. 

(7)  Prohibiting  Certain  Forms  of  Gamhling  —  (a)  Bales  on  Margin  vt  for  FntvM 

Delivery.  —  A  state  constitution  declaring  void  all  contracts  for  the  sales  of 

shares  of  the  capital  stock  of  any  corporation  or  association  on  margin,  or  to 

be  delivered  at  a  future  day,  does  not  deprive  persons  of  the  equal  protection  of 
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the  law  in  discriminating  against  property  of  that  class,  while  other  familiar 
objects  of  speculation,  such  as  cotton  or  grain,  are  not  touched. 


Otis  t?.  Parker,  (1903)  187  U.  S.  608, 
affirming  (1900)    130  Cal.  322. 

Dealing  in  futures.  —  The  constitutional 
provision  is  not  violated  by  a  North  Carolina 
statute  which  prohibits  dealing  in  futures 
where  there  is  no  intention  of  delivery,  be- 
cause the  Act  does  not  apply  to  persons,  cor- 
porations, etc.,  purchasing  or  selling  neces- 
sary commodities  required  in  the  usual  course 


of  business.  State  v.  McGinnis,  (1905)  138 
N.  Car.  724;  State  i'.  Gatewood,  (N.  Car. 
1905)   51  S.  E.  Rep.  53. 

Prohibiting  grain  options.  —  An  Act  of 
Illinois  which  makes  grain  option  contracts 
gambling  contracts,  and  a  criminal  offense, 
was  held  to  be  a  constitutional  regulation. 
Booth  V.  People,  (1900)   186  111.  43. 


(b)  Book-making  and  Pool-selUng. —  A  statute  which  provides  that  every  one  shall 
be  guilty  of  a  misdemeanor  who  keeps  rooms  for  book-making  and  pool-selling, 
upon  the  result  of  any  trial  or  contest  of  skill,  speed,  or  power  of  endurance  of 
man  or  beast,  which  is  to  take  place  beyond  the  limits  of  the  state,  or  who 
makes  books  or  sells  pools  on  such  events,  or  who  makes  books  or  sells  pools 
on  the  result  of  any  political  nomination,  appointment,  or  election  wherever 
made  or  held,  or  who  makes  books  or  sells  pools  to  minors  on  such  events,  does 
not  deny  the  equal  protection  of  the  laws. 

State  V.  Burgdoerfer,  (1891)   107  Mo.  34. 

(8)  Mechanic  8  Lien  Law.  —  A  statute  which  gave  a  lien  to  subcontractors 
to  the  amount  of  their  claims  for  labor  and  material  without  regard  to  the 
price  of  the  contract  and  the  sum  due  from  the  owners  to  the  principal  con- 
tractor, but  enacted  that  the  principal  contractor  should  defend  suits  to  enforce 
such  lien,  and  authorized  a  remedy  on  the  part  of  the  owner  against  him,  was 
held  to  be  constitutional. 

Mallory  v.  La  Crosse  Abattoir  Co.,  (1891)  80  Wis.  170.  See  also  Barrett  v,  Millikan, 
(1901)   156  Ind.  510. 

(9)  Exempting  Wages  from  Process.  —  A  statute  subjects  any  person  to 
fine  and  imprisonment  who  sends  out  of  the  state,  etc.,  any  note,  etc.,  account, 
etc,  for  the  purpose  of  instituting  any  suit  thereon  in  a  foreign  jurisdiction 
against  a  resident  of  the  state,  for  the  purpose  of  having  execution,  attach- 
ment, garnishment,  etc.,  issued  in  such  suit,  or  upon  a  judgment  rendered  in 
such  suit,  against  the  wages  of  a  resident  of  the  state,  and  having  such  process 
served  upon  any  corporation  subject  to  the  processes  of  the  courts  of  the  state, 
which  is  indebted  to  a  resident  of  the  state  for  wages.  In  separating  wage 
earners  from  other  classes,  the  law  denies  to  the  creditors  of  such  persons  the 
equal  protection  of  the  laws  enjoyed  by  creditors  of  other  classes. 

In  re  Flukes,  (1900)   157  Mo.  127. 

(10)  Exempting  Certain  Negotiable  Paper  from  Attachment.  —  A  statute 

provides  generally  that  negotiable  paper  may  be  attached  by  trustee  process 

before  notice  of  transfer.     It  provides  further,  however,  that  negotiable  paper 

actually  transferred  to  a  bank  in  the  state  before  due  shall  be  exempt  from 

such  attachment.     This  leaves  paper  transferred  to  a  bank  without  the  state  to 

be  governed  by  the  general  provision.     Such  a  statute  does  not  violate  this 

constitutional  provision. 

Hawley  v.  Hurd,  (1900)  72  Vt.  122. 
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(11)  Prohibiting  Tenant  Leaving  During  Term.  —  A  statute  which  makes 
it  a  penal  offense,  where  a  person,  who  has  "  contracted  in  writing  to  labor 
for  or  serve  another  for  any  given  time,  or  any  person  who  has  by  written  con- 
tract leased  or  rented  land  from  another  for  any  specified  time,  or  any  person 
who  has  contracted  in  writing  with  the  party  furnishing  lands,  or  the  lands 
and  teams  to  cultivate  it,  either  to  furnish  the  labor,  or  the  labor  and  teams, 
to  cultivate  the  lands,"  afterwards,  without  the  consent  of  the  other  party,  and 
without  sufficient  excuse,  to  be  adjudged  by  the  court,  "  shall  leave  such  other 
party  or  abandon  said  contract,  or  leave  or  abandon  the  leased  premises  or 
land  as  aforesaid,"  and  take  employment  of  a  similar  nature  from  another 
person,  without  first  giving  him  notice  of  the  prior  contract,  was  held  to  be 
unconstitutional.  "  It  is  unjust  discrimination  against  a  class,  and  the  denial 
of  '  the  equal  protection  of  the  law '  to  laborers,  and  renters  who  contract  to 
cultivate  crops.  It  attaches  consequences  to  the  breaches  of  their  contract 
obligations,  and  erects  barriers  to  their  right  to  pursue  their  usual  callings, 
which  are  raised  up  by  law  against  no  other  class  of  men  under  like  circum- 
stances." 

Charge  to  grand  jury  in  Peonage  Gases,  (1903)  123  Fed.  Rep.  691. 

(12)  Regulation  of  Business  of  Homestead  Associations.  —  A  statute  rega« 
lating  the  business  of  homestead  associations,  and  declaring  that  transactions 
with  them  purporting  to  be  sales  shall  be  so  considered,  which  is  applicable  to 
all  persons  who  may  choose  to  form  such  associations,  or  engage  in  such  trans- 
actions with  them,  does  not  deny  to  any  person  the  equal  protection  of  the  lawB. 

American  Homestead  Co.  v,  Karstendiek,  (1903)   111  La.  884. 

(13)  Registration  of  Certain  Classes  of  Dogs.  —  Regulations  may  be  passed 
restricting  or  prohibiting  tlie  running  at  large  of  dogs  in  cities,  and  the  owners 
may  be  required  to  register  the  same.  Dogs  in  cities  may  be  classified,  and  the 
owners  thereof  may  be  required  to  raster  all  the  dogs  of  one  class  and  not 
the  dogs  of  another  class,  and  to  pay  a  greater  registration  fee  for  the  dogs 
of  one  class  than  for  those  of  another  class ;  and  such  owners  may  also  be  re- 
quired to  put  collars  around  the  necks  of  their  dogs,  and  any  dog  found  running 
at  large  in  a  city  in  violation  of  the  statutes  or  ordinances  may  be  summarily 
destroyed.  Such  regulations  are  constitutional,  and  deny  to  no  one  the  equal 
protection  of  the  laws. 

State  V,  Topeka,  (1886)  36  Kan.  76. 

(14)  Prohibiting  Using  Unregistered  Docked  Horses.  —  A  statute  pro- 
viding that  "  it  shall  be  unlawful  for  any  person  or  persons  to  dock  the  tail  of 
any  horse,  within  the  state  of  Colorado,  or  to  procure  the  same  to  be  docked, 
or  to  import  or  bring  into  this  state  any  docked  horse  or  horses,  or  to  drive, 
work,  use,  race,  or  deal  in  any  unregistered  docked  horse  or  horses  within  the 
state  of  Colorado,"  and  requiring  the  registration  of  horses  docked  at  the  time 

of  the  adoption  of  the  statute,  by  operating  upon  that  class  of  persons  who  use 
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imregietered  docked  horsesy  does  aot  deny  to  any  person  the  equal  protection 
of  the  laws. 

Bland  17.  People,  (1904)  32  Colo.  332. 

(15)  Requiring  Use  of  Pcurtictdar  Petroleum  Lwmp.  —  A  state  statute 
provides  that  "  if  any  person  sell  or  offer  for  sale  or  use  any  product  of 
petroleum  for  illuminating  purposes  which  will  emit  a  combustible  vapor  at 
a  temperature  of  not  less  than  one  hundred  and  five  degrees  standard  Fahren- 
heit thermometer,  closed  test,  except  that  the  gas  or  vapor  thereof  shall  be  gen- 
erated in  clpsed  reservoirs  outside  the  building  to  be  lighted  thereby,  and 
except  the  lighter  products  of  petroleum  when  used  in  the  Welsbach  hydro- 
carbon incandescent  lamp,  he  shall  be  punished."  It  was  held  that  the  statute 
was  invalid,  as  it  appeared  that  there  were  other  lamps  operated  on  the  same 
general  principle  as  the  Welsbach,  that  they  were  equally  safe,  and  that  they 
secured  the  same  results. 

State  r.  Santee,  (1900)  111  Iowa  2. 

pi.  State  Taxation  —  (1)  Equality  —  (a)  in  General.  —  In  respect  of  taxa- 
tion this  amendment  was  not  intended  to  compel  a  state  to  adopt  an  iron 
rule  of  equality;  to  prevent  the  classification  of  property  for  taxation  at 
different  rates;  or  to  prohibit  legislation  in  that  regard,  special  either  in  the 
extent  to  which  it  operates  or  the  objects  sought  to  be  obtained  by  it  It  is 
enough  that  there  is  no  discrimination  in  favor  of  one  as  against  another  of 
the  same  class. 

Giozza  V,  Tiernan,  (1893)  148  U.  S.  662. 
See  also  Kereey  v.  Terre  Haute,  (1903)  161 
Ind.  471. 

Uniformity  of  taxation  for  all  classes  in 
the  state  is  not  a  right  or  privilege  guaran- 
teed by  the  Constitution  of  the  United  States 
or  any  of  its  amendments.  On  the  contrary, 
it  is  the  settled  rule  of  the  national  courts 
that  each  state  posHcsses  the  undoubted 
power,  in  the  absence  of  any  limitation  con- 
tained in  its  own  organic  Act,  to  determine 
for  itself  the  manner  and  mode  of  taxation, 
as  well  as  the  manner  of  the  assessment  of 
its  valuation,  without  violating  any  provi- 
sion of  the  National  Constitution  if  it  fails 
to  provide  for  a  uniform  taxation  for  dif- 
ferent classes  of  property.  St.  Louis,  etc., 
R.  Co.  V.  Davis,  (1904)  132  Fed.  Rep.  633. 

State  constitutional  nile  of  equality. — 
Whatever  extension  may  properly  be  given  to 
the  provision  of  the  Constitution  which  for- 
bids the  denial  by  a  state  to  any  person  or 
selected  number  of  persons  within  its  juris- 
diction, of  equal  protection  in  the  enjoyment 
of  these  civil  rights  secured  by  its  funda- 
mental law  to  all  citizens,  it  cannot  cover  the 
establishment  by  this  amendment  of  the  con- 
stitutional rule  of  "  equality  in  taxation." 
The  broad  dictum  of  the  United  States  court, 
speaking  by  Mr.  Justice  Miller,  that  while 
state  constitutions  may  contain  provisions 
against  unequal  taxation,  "  the  Federal  Con- 
stitution imposes  no  restraints  on  the  states 
in  that  regard"   (Davidson  r.  New  Orleans, 


(1877)  96  U.  S.  97,  105),  has  been  fully  con- 
firmed by  the  logic  of  recent  decisions.  State 
V.  Travelers  Ins.  Co.,  (1900)  73  Conn.  266, 
aMrmed  (1902)    185  U.  S.  364. 

That  a  tax  statute,  or  the  tax  laid  under  a 
st  itute,  is  in  violation  of  the  constitution  of 
I  Ik;  state,  is  not  of  itself  necessarily  sufficient 
to  constitute  a  violation  of  the  Fourteenth 
Amendment;  but  when,  in  addition  to  the 
violation  of  the  state  constitution,  the  statute 
results  in  an  arbitrary  and  oppressive  dis- 
crimination in  rofijard  to  a  large  class  of 
citizens,  or  a  large  species  of  property,  it  is 
siieh  el'ss  l"^islation  and  such  denial  of  the 
equal  protection  of  the  laws  as  renders  it 
obnoxious  to  the  Fourteenth  Amendment. 
And  the  state  constitution  is  important  in  de- 
termining what  the  rights  of  the  citizen  are, 
and  whether  equal  protection  of  the  law  is 
being  denied.  Nashville,  etc.,  R.  Co.  t?.  Tay- 
lor,  (1898)   86  Fed.  Rep.  186. 

A  denial  of  state  constitutional  guaranties 
of  equality  of  taxation  and  that  all  property 
shall  be  taxed  according  to  its  value  would 
seem  to  be  equally  a  deprivation  of  a  right 
secured  by  this  amendment.  Railroad,  etc., 
Cos.  r.  Bfwrd  of  Equalizers,  (1897)  86  Fed. 
Ren.  317. 

An  attempt  to  make  a  railroad  company 
pay  on  a  one  hundred  per  cent,  valuation 

when  the  bulk  of  the  taxpayers  pay  on  not 
exceeding  an  eifflity  per  cent,  valuation,  was 
considered  sufficient  to  require  that  the  oouit 
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ehould  inteirene.  "  Pariioularly  is  this  so 
when  it  is  eoneidered  that  there  is  a  poe- 
sibility,  at  leasts  that  the  valuation  of  its 
intangible  prqpert^^may  include  the  skill  and 
efficiency  with  which  its  affairs  are  managed, 


and  the  personalty  of  individuals  not  subject 
to  equalization  largely  escapee  taxation  at 
all."  Louisville,  etc.,  R.  Co.  v.  Coulter, 
(1903)   131  Fed.  Rep.  312. 


Tazing  the  Paoe  Value  of  Corporate  Beouritiei  does  not  violate  this  amendments 

Bell's  Gap  R.  Co.  v,  Pennsylvania,   (1890)    134  U.  S.  238.      See  also  Jennings  r.  Coal 
Ridge  Imp.,  etc.,  Co.,  (1893)  147  U.  8.  147. 

(b)  Power  of  Claisifioation.  —  This  provision  does  not  prevent  the  classification  of 
property  for  taxation  —  subjecting  one  kind  of  property  to  a  different  rate; 
distinguishing  between  franchises,  licenses,  and  privileges,  and  visible  and 
tangible  property,  and  between  real  and  personal  property. 

Home  Ins.  Co.  v.  New  York,    (1890)    134       requirement.     Fraser  v.  McConway,  etc,  Co., 
U.  S.  606.  (1897)   82  Fed.  Rep.  268. 


The  provision  in  the  Fourteenth  Amend- 
ment that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws  was  not  intended  to  prevent  a 
state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may, 
if  it  chooses,  exempt  certain  classes  of  prop- 
erty from  any  taxation  at  all,  such  as 
churches,  libraries,  and  the  property  of 
charitable  institutions.  It  may  impose  dif- 
ferent specific  taxes  upon  different  trades 
and  professions,  and  may  vary  the  rates  of 
excise  upon  various  products ;  it  may  tax  real 
estate  and  personal  property  in  a  different 
manner;  it  may  tax  visible  property  only, 
and  not  tax  securities  for  payment  of  money ; 
it  may  allow  deductions  for  indebtedness,  or 
not  allow  them.  All  such  regulations,  and 
those  of  like  character,  so  long  as  they  pro- 
ceed within  reasonable  limits  and  general 
usage,  are  within  the  discretion  of  the  state 
legislature,  or  the  people  of  the  state  in 
framing  their  constitution.  Bell's  Gap  R.  Co. 
r.  Pennsylvania,  (1890)    134  U.  S.  237. 

Must  hare  reasonable  basis.  —  A  valid 
classification  for  the  purposes  of  taxation 
must  have  a  just  and  reasonable  basis,  and  a 
statute  which  in  effect  imposes  a  tax  on  adult 
aliens  employed  within  the  state  lacks  that 


The  constitutional  provision  is  not  violated 
by  a  classification  of  subjects  liable  to  or 
exempted  from  taxation,  provided  the  classifi- 
cation is  founded  on  differences  real  in  their 
nature  and  there  is  afforded  rational  ground 
of  distinction,  and  the  amount  of  the  exemp- 
tion is  reasonable.  Black  t\  State,  (1902) 
113  Wis.  205. 

Impartial  application  to  all  constituents 
of  each  class.  —  The  rule  of  equality  in  respect 
to  taxation  only  requires  the  same  means  and 
methods  to  be  applied  impartially  to  all  the 
constituents  of  each  class.  St.  Louis,  etc.,  R. 
Co.  V.  Davis,  (1904)    132  Fed.  Rep.  634. 

Taxation  of  foreign  insurance  companies. 
—  A  statute  which  taxes  foreign  insurance 
companies  at  a  certain  per  cent,  is  constitu- 
tional, notwithstanding  a  different  rate  is  im- 
posed upon  domestic  companies.  Com.  t?. 
Oermania  L.  Ins.  Co.,  (1876)  11  Phila.  (Pa.) 
553,  33  Leg.  Int.   (Pa.)   169. 

An  excise  tax  which  operates  uniformly 
throughout  the  state,  and  bears  equally  upon 
all  persons  standing  in  the  same  category, 
does  not  deprive  any  of  the  equal  protection 
of  the  laws.  State  v.  Guilbert,  (1904)  70 
Ohio  St.  229. 


(2)  Retroactive  Taxation  of  Certain  Property,  —  There  is  nothing  in  the 
Federal  Constitution  which  forbids  a  state  to  reach  backward  and  collect  taxes 
from  certain  kinds  of  property  which  were  not  at  the  time  collected  through 
lack  of  statutory  provisions  therefor,  or  in  consequence  of  a  misunderstanding 
as  to  the  law,  or  from  neglect  of  administrative  officials,  without  also  making 
provision  for  collecting  the  taxes  for  the  same  years  on  other  property. 

being  no  provision  made  for  an  appeal  from 
the  decision  of  the  commissioners,  was  held 
to  be  constitutional.  Yazoo,  etc.,  R.  Co.  v. 
Adams,  (1900)  77  Miss.  764,  the  court  say- 
ing: "All  railroad  property  is  dealt  with 
alike.     There    is   no   discrimination   between 


Florida   Cent.,    etc.,    R.    Co.    v.    Reynolds, 
(1902)   183  U.  S.  474. 


railroads."  Affirmed  on  other  grounds,  (1901) 
180  U.  S.  26. 


A  Mississippi  statute  ^hich  provided  for 
the  asseesment  by  railroad  commissioners 
of  the  property  of  railroads  for  back  taxes, 
which  commissioners  were  not  authorized  to 
assess    property   of    other   kinds,    and    there 

(8)  Disarimvruitmg    Between    Residents  and   Nonresidents  —  (a)  Noticet  to 

Betidents   and  Nonreaidenti,  —  A  statute  relating  to  proceedings  to  enforce  the  col- 
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lection  of  taxes  due  on  land,  which  requires  twenty  days'  notice  to  be  given  to 
a  resident  while  four  weeks'  notice  is  required  to  be  given  to  a  nonresident, 
does  not  discriminate  against  nonresidents. 

Johnson  v.  Hunter,  (1904)   127  Fed.  Rep.  222. 

(b)  Exempting  Besident  Brewen.  —  A  municipal  ordinance,  which,  as  construed, 
exempts  brewers  manufacturing  within  the  city  from  payment  of  a  license  while 
imposing  a  tax  upon  nonresidents,  is  not  void  for  discrimination. 

Duluth  Brewing,  etc.,  Co.  v.  Superior,  (C.  C.  A.  1903)   123  Fed.  Rep.  357. 

(c)  Exempting  Nonreeidente  from  Tax  on  VeUolee.  —  An  ordinance  which  imposes  a 
tax  on  vehicles  is  not  void  because  of  a  failure  to  provide  for  the  taxation  of  all 
vehicles  belonging  to  nonresidents  who  habitually  use  the  streets. 


Kersey  v,  Terre  Haute,  (1903)  161  Ind. 
471,  the  court  saying:  "Nonresidents,  as  a 
class,  it  may  be  presumed,  use  the  streets 
of  the  city  less  than  residents;  some  non- 
residents use  such  streets  much  less  than 
other  nonresidents,  and  the  extent  of  the  user 
of  such  streets  by  nonresidents  must,  in  the 
nature   of   things,   be  ever  varying.     There 


seems  to  have  been  an  attempt,  in  the  ordi- 
nance under  consideration,  to  subject  certain 
vehicles  of  nonresidents  to  a  tax,  and  as  to 
the  untaxed  vehicles  of  nonresidents,  we 
think  that  the  difficulty  of  classifying  them 
on  a  reasonably  just  and  equal  basis  afforded 
a  sufficient  reason,  in  the  discretion  of  the 
council,  for  the  omission  complained  of.' 


M 


(4)  DiscrvminaJtmg  Between  Rejiners  of  Own  Production  cmd  Oeneral 
Refiners.  —  A  state  constitution  which  classifies  refiners  of  sugar,  for  the  pur- 
pose of  taxation,  into  those  who  refine  the  production  of  their  own  plantations 
and  those  who  engage  in  the  general  refining  business  and  refine  sugars  pur- 
chased by  themselves  or  put  in  their  hands  by  others  for  that  purpose,  imposing 
a  tax  on  the  latter  class,  does  not  deny  to  persons  or  corporations  engaged  in 
the  general  refining  business  the  equal  protection  of  the  laws. 

American  Sugar  Refining  Ck>.  v,  Louisiana,  (1900)  179  U.  S.  95,  affirming  (1899)  51 
La.  Ann.  562. 

(6)  Discriminating  Between  Warehouses  On  and  Off  Railroads,  —  A  state 
statute  requiring  a  license  from  the  owners  of  elevators  and  warehouses  situated 
on  the  right  of  way  of  a  railroad  at  one  of  its  stations  or  sidings,  other  than 
at  terminal  points,  does  not  deny  the  equal  protection  of  the  laws  by  reason  of 
its  nonapplication  to  those  who  own  or  operate  elevators  not  situate  on  the  right 
of  way  of  a  railroad. 

W.  W.  Cargill  Co.  v.  Minnesota,  (1901)  180  U.  S.  468,  affirming  State  v.  W.  W.  Cargill 
Co.,  (1899)  77  Minn.  223. 

(6)  Method  of  Assessment  am,d  Collection  —  (a)  As  Between  Eoiident  and  VonrMi- 

dent  Btoekholden.  —  State  legislation  in  respect  to  the  taxation  of  shares  of  stock 

in  a  local  corporation  held  by  nonresidents,  by  which  the  nonresident  pays  a 

certain  tax  direct  to  the  state  and  the  resident  pays  the  local  tax,  is  not  in 

conflict  with  this  clause,  though  in  a  given  year  the  actual  workings  of  the  system 

may  result  in  a  larger  burden  on  the  nonresident.     "  We  can  only  consider 

the  legislation  that  has  been  had,  and  determine  whether  or  no  its  necessary 

operation  results  in  an  unjust  discrimination  between  the  parties  charged  with 

its  burdens.     It  is  enough  that  the  state  has  secured  a  reasonably  fair  distribu- 
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tion  of  burdens,  and  that  no  intentional  discrimination  has  been  made  against 
nonresidents." 

Travellers'  Ins.  Co.  i?.  Connecticut,   (1902)    185  U.  S.  371,  afp/rming  State  v.  Traveler's 
Ins.  Co.,  (1900)  73  Conn.  255.     See  also  State  v.  Traveler's  Ins.  Co.,  (1898)  70  Conn.  590. 

(b)  Diiferent  Methods  for  Corporations  and  Indiyidnals.  —  The  mere  fact  that  a  state 
law  gives  the  assessors  in  the  case  of  a  corporation  two  chances  to  arrive  at 
the  correct  valuation  of  their  real  estate  when  they  have  but  one  in  the  case  of 
individuals,  cannot  be  held  to  be  a  denial  to  the  corporations  of  the  equal  pro- 
tection of  the  law  so  long  as  the  real  estate  of  the  individual  is  in  fact  gen- 
erally assessed  at  its  full  valua  To  raise  such  a  question  it  is  necessary  to 
allege  and  prove,  as  a  fact,  that  there  was  habitual  violation  of  law  by  under- 
valuation. 

New  York  r.  Barker,  (1900)  179  U.  S.  284,  character,  and  which  possess  the  same  rights 

a^rming  (1899)   158  N.  Y.  709.  and  privileges,  may  be  assessed  in  the  same 

manner  and  by  the  same  tribunal,  and  that 

It  is  competent,  and  not  in  conflict  with  the  property  of  individuals  and  other  corpora- 

the  United  States  Constitution,  for  the  state  tions  may   be   assessed   by   other   officers   at 

to  provide  that  any  particular  class  of  prop-  different    times.      Central    Iowa    R.    Co.    r. 

erty  belonging  to  all  corporations  of  the  same  Wright  County,   (1885)   67  Iowa  199. 

Favoring  Individnali  in  Matter  of  Hearing.  —  A  statute  which  allows  an  ordinary 
taxpayer,  not  merely  one  hearing  before  the  county  officials,  but  also  a  right  of 
appeal  with  a  second  hearing  before  the  state  board,  while  only  one  hearing 
before  the  latter  board  is  given  to  railroad  companies  in  respect  to  their  prop- 
erty, does  not  deny  the  equal  protection  of  the  laws.  The  power  of  the  state 
to  make  classifications  in  judicial  or  administrative  proceedings  carries  with  it 
the  right  to  make  such  a  classification  as  will  give  to  parties  belonging  to  one 
class  two  hearings  before  their  rights  are  finally  determined,  and  to  parties 
belonging  to  a  different  class  only  a  single  hearing. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894)    154  U.  S.  427,  affirming  (1802)   133  Ind.  625. 
See  also  Cleveland,  etc.,  R.  Co.  i;.  Backus,  (1892)  133  Ind.  513. 

By  State  Board  and  County  Oflloiali. —  Legislation  providing  for  the  assessment 
of  railroad  property  by  a  state  board  while  all  other  property  in  the  state 
is  assessed  by  county  officials  is  not  repugnant  to  this  provision. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894)   154  U.  S.  425,  affirming  (1892)   133  Ind.  625. 
See  also  Cleveland,  etc.,  R.  Co.  r.  Backus,  (1892)   133  Ind.  513. 

(c)  Diitinet  Mode  of  Valuing  Bailroad  Property. —  A  state  system  of  taxation  by 
which  railroad  property,  though  called  real  estate,  is  classed  by  itself  as  distinct 
from  other  real  estate,  such  as  farms  and  city  lots,  and  subjected  to  different 
means  and  methods  for  ascertaining  its  value  for  purposes  of  taxation,  and 
differing  as  well  from  those  applied  to  the  property  of  corporations  chartered 
for  other  purposes,  such  as  bridge,  mining,  street  railway,  manufacturing, 
gas,  and  water  companies,  does  not  deny  to  railroads  the  equal  protection  of 
the  law.  The  right  to  classify  railroad  property,  as  a  separate  class,  for  pur- 
poses of  taxation,  grows  out  of  the  inherent  nature  of  the  property,  and  the 
discretion  vested  by  the  constitution  of  the  state  in  its  legislature,  and  necesr 

sarily  involves  the  right,  on  its  part,  to  devise  and  carry  into  effect  a  distinct 
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scheme,  with  different  tribunalB,  in  the  proceeding  to  value  it.  If  such  a 
scheme  is  due  process  of  law,  the  details  in  which  it  differs  from  the  mode  of 
valuing  other  descriptions  and  classes  of  property  cannot  be  considered  as  a 
denial  of  the  equal  protection  of  the  laws. 

Kentucky  R.  Tax  Gases,  (1885)  115  U.  S. 
336.  See  also  OwensborOi  etc.,  R.  Co.,  v. 
Daviess  County,  (Ky.  1887)  3  S.  W.  Rep. 
164. 

It  is  not  only  competent,  but  necessary  in 
any  justly  framed  system  of  taxation,  to  pro- 
vide for  diflferent  modes  of  taxing  property, 
according  to  the  different  nature  of  the  prop- 
ertv  so  long  as  all  property  of  the  same  nature 
and  class  is  dealt  with  alike.  It  is  nothing 
more  than  a  classification  of  property  accord- 
ing to  its  nature  and  uses,  and  dealing  with 
it  according  to  its  revenue-bearing  duties, 
accordingly  as  all  property  of  that  class  is 
dealt  with.  Uniformity  and  equality  of  tax- 
ation as  to  the  mere  mode  of  imposing  taxes, 
are  not  violated  by  putting  all  railroad  prop- 
erty, on  account  of  its  nature  and  uses,  and 


the  difficulties  attending  its  proper  assess- 
ment for  taxation,  in  one  class,  and  assessing 
it  according  to  a  special  mode  provided  there- 
for by  the  legislature,  so  long  as  all  railroads 
are  dealt  with  alike,  and  there  is,  conse- 
quently, no  discrimination  between  those  in 
that  class.  Yazoo,  etc.,  R.  Co.  r.  Adams, 
(1900)  77  Miss.  764,  a^rmed  on  other 
grounds,   (1901)    180  U.  S.  26. 

Assessment  of  raUroads  annually.  —  The 
provision  of  the  Iowa  Code  for  the  assessment 
of  railroads  yearly,  while  the  assessment  of 
real  estate  is  every  alternate  year  only,  was 
held  not  to  be  unconstitutional  as  a  dis- 
crimination against  railroads.  Central  Iowa 
R.  Co.  V.  Wright  County,  (1885)  67  Iowa 
199. 


(d)  Distlnet  Mode  of  Valuing  Bank  Stook.  —  A  tax  imposed  by  a  municipal  corpora- 
tion on  shares  of  stock  in  national  banks  under  a  statute  which  provides  that 
such  property  shall  he  assessed  to  the  owners  thereof  in  the  cities  or  towns 
where  such  banks  are  located,  and  not  elsewhere,  in  the  assessment  of  all  state, 
county,  and  town  taxes  imposed  and  levied  in  such  place,  and  shall  be  assessed 
at  its  fair  cash  value  at  the  same  rate,  and  not  greater  than  that  at  which 
other  moneyed  capital  in  the  hands  of  citizens,  and  subject  to  taxes,  is  by  law 
assessed,  does  not  deny  to  banks  the  equal  protection  of  laws  if  the  rate  upon 
the  bank  shares  is  the  same  as  the  rate  upon  moneyed  capital  in  the  hands  of 
individual  citizens  in  a  town  or  city  where  a  bank  is  located. 

Bank  of  Redemption  v.  Boston,  (1888)  125  U.  S.  60. 

(e)  CoUeotion  by  Dlstreif  and  Seiinre  of  Person. —  Collection  of  a  tax  by  distress  and 
seizure  of  the  person  does  not  deny  to  any  one  the  equal  protection  of  the  law 
when  the  law  of  the  state  gives  opportunity  for  objection  before  the  tax  com- 
missioner, and  if  dissatisfied  with  the  final  action  of  the  commissioner  the 
party  may  have  that  action  reviewed  by  certiorari,  and  the  law  operates  alike 
on  all  persons  and  property  similarly  situated. 

Palmer  t?.  Mcl^Iahon,  (1890)  133  U.  S.  669.      lars  of  the  equal  protection  of  the  laws,  al- 


Summary  process  for  taxes  within  certain 
amount.  —  A  summary  process  provided  by 
a  Nevada  statute  for  the  sale  of  property  for 
delinquent  taxes  amounting  to  less  than  three 
hundred  dollars,  was  held  not  to  deprive  a 
person  owing  less   than   three  hundred   dol- 


though  where  the  amount  is  more  than  that 
sum  there  must  be  a  regular  action  in  court 
for  its  collection.  This  is  only  a  reasonable 
exercise  by  the  legislature  of  the  right  to 
classify  the  taxpayers.  Sawyer  v.  Dooley, 
(1893)  21  Nev.  390. 


(7)  Exemptions  frmn  Tcuxation  —  (a)  In  General. —  If  a  state  deem  it  for  the 

best  interests  of  its  people  to  encourage  the  building  of  railroads  by  exempting 

their  property  from  taxation,  such  exemption  could  not  be  adjudged  in  conflict 

with  the  Fourteenth  Amendment,  even  though  thereby  the  burden  of  taxation 

upon  other  property  in  the  state  be  largely  increased.     And,  conversely,  if 

the  state  subject  railroads  to  taxation,  while  exempting  some  other  class  of 
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property,  there  is  nothing  in  this  amendment  to  overthrow  its  action.  The 
mere  fact  that  such  legislation  may  operate  with  harshness  is  not  of  itself  sufli- 
cient  to  justify  the  court  in  declaring  it  unconstitutional.  These  matters  of 
classification  are  of  state  policy,  to  be  determined  by  the  state,  and  the  federal 
government  is  not  charged  ^vith  the  duty  of  supervising  its  action. 

of  corporations  not  bearing  interest,  is  not 
unconstitutional  as  creating  a  discrimination, 
since  the  legislature  has  the  power  to  create 
exemptions  in  reference  to  certain  kinds  of 
property.  Simpson  r.  Hopkins,  (1896)  82 
Md.  478. 


Florida  Cent.,  etc.,  R.  Co.  v.  Reynolds, 
(1902)   183  U.  S.  480. 

Exempting  railroad  land  grants  from  taxa- 
tion.—  A  North  Dakota  statute  providing 
that,  in  lieu  of  all  other  taxation  upon  the 
property  of  railroad  companies,  there  should 
thereafter  be  paid  a  certain  percentage  of  the 
gross  earnings  of  such  railroad  companies, 
and  thus  exempting  lands  granted  under  Acts 
of  Congress,  does  not  deny  to  others,  paying 
taxes  on  land,  the  equal  protection  of  the 
laws.  Northern  Pac.  R.  Co.  v.  Barnes,  (1892) 
2  N.  Dak.  310,  followed  by  Northern  Pac.  R. 
Co.  r.  Barnes,  (1892)  2  N.  Dak.  395; 
Northern  Pac.  R.  Co.  r.  Strong,  (1892)  2  N. 
Dak.  395;  Northern  Pac.  R.  Co.  v.  Brewer, 
(1892)  2  N.  Dak.  396;  Northern  Pac.  R,  Co. 
V.  Tressler,   (1892)   2  N.  Dak.  397. 

Exempting  certain  mortgages.  —  A  stat- 
ute which  subjects  the  bonds  of  a  corporation 
secured  by  mortgage  upon  property  within 
the  state  to  taxation  in  the  hands  of  resi- 
dent holders,  and  exempts  mortgages  held  by 
individuals,  and  the  mortgage  debts,  and 
mortgages  of  building  associations  and  bonds 


Exempting  street  cars  and  automobiles. — 
It  is  too  plain  to  need  elaboration  that  in 
the  exercise  of  the  power  of  classification  the 
city  council  is  authorized  to  exclude  from  its 
scheme  of  taxation  electric  street  cars  and 
automobiles.  Kersey  v.  Terre  Haute,  (1903) 
161  Ind.  471,  the  court  saying:  "These 
vehicles  were  perhaps  omitted  because  the 
common  council  concluded  that  their  use  did 
not  cause  any  substantial  wear  upon  the 
pavements." 

A  territorial  statute  exempting  from  in- 
come tax  private  schools,  colleges,  commer- 
cial colleges,  fraternal  benefit  societies,  and 
fire,  life,  and  marine  insurance  companies,  was 
held  not  to  be  an  unlawful  discrimination. 
Peacock  v.  Pratt,  (C.  C.  A.  1903)  121  Fed. 
Rep.  775. 


(b)    Exempting    ManoflMtiiring   and    Mining    Companies.  —  A  statute  providing  that 

"  every  corporation,  joint  stock  company,  or  association  whatever,  now  or  here- 
after  incorporated,  organized,  or  formed  under,  by,  or  pursuant  to  law  in  this 
state,  or  in  any  other  state  or  country  and  doing  business  in  this  state,  except 
only  *  *  *  manufacturing  or  mining  corporations  or  companies  wholly 
engaged  in  carrying  on  manufacture  or  mining  ores  within  this  state,  *  *  * 
shall  be  liable  to  and  shall  pay  a  tax  as  a  tax  upon  its  franchise  or  business  into 
the  state  treasury  annually,  to  be  computed  as  follows,"  does  not  deny  to  a 
foreign  corporation  manufacturing  goods  wholly  outside  the  state  of  New  York 
and  sending  them  there  for  sale  the  equal  protection  of  the  laws.  The  tax 
is  prescribed  as  well  for  New  York  corporations  as  for  those  of  other  states, 
and  the  exemption  is  not  restricted  to  New  York  corporations,  but  includes  cor- 
porations of  other  states  as  well,  when  wholly  engaged  in  manufacturing  within 
the  state. 

New  York  v,  Roberts,  (1898)   171  U.  S.  658. 

(o)  AsMSsing  Property  of  Certain  Corporationi  at  Ian  than  Value. —  Denial  of  the  equal 
protection  of  the  laws  cannot  be  successfully  asserted  of  the  action  of  a  state 
board  of  equalization  assessing  the  property  of  railroad,  bridge,  telephone, 
telegraph,  and  express  companies  at  less  than  the  actual  value,  when  the  judg- 
ment of  the  board  is  final  under  the  state  law,  as  it  is  in  the  power  of  the  state 
to  grant  an  exemption  or  partial  exemption  from  this  tax  and  substitute  another. 

Missouri  v.  Dockery,  (1903)   191  U.  S.  170. 
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(d)  Certain  Lands  Within  City  Limits. —  There  is  no  denial  of  tlie  equal  protection 
of  the  laws  to  a  bridge  company  by  the  imposition  of  a  municipal  tax  on  its 
property,  by  a  proviso  in  the  city's  charter  declaring  that  "  no  land  embrace*! 
within  the  city  limits^  and  outside  of  ten-acre  lots  as  originally  laid  off,  shall 
be  assessed  and  taxed  by  the  city  council,  unless  the  same  is  divided  or  laid 
out  into  lots  of  five  acres  or  less,  and  unless  all  of  same  is  actually  used  and 
devoted  to  farming  purposes," 

Henderson  Bridge  Go.  v,  Henderson,  (1899)   173  U.  S.  620. 

(8)  Exemption  from  Forfeiture  of  Tracts  Less  than  Certain  Size.  —  A 
provision  of  a  state  constitution  exempting  tracts  of  less  than  one  thousand 
acres  from  forfeiture  by  reason  of  the  owner  not  having  been  placed  or  caused 
to  be  placed  during  five  consecutive  years  on  the  proper  land  book  for  taxa- 
tion, does  not  amount  to  a  denial  to  citizens  or  landowners  owning  tracts  con- 
taining one  thousand  acres  or  more,  of  the  equal  protection  of  the  law. 

King  17.  Mullins,  (1898)  171  U.  S.  436, 
wherein  the  court  said :  "  The  evil  intended 
to  be  remedied  by  the  constitution  and  laws 
of  West  Virginia  was  the  persistent  failure  of 
those  who  owned  or  claimed  to  own  large 
tracts  of  landSj  patented  in  the  last  century, 
or  early  in  the  present  century,  to  put  them 
on  the  land  books,  so  that  the  extent  and 
boundaries  of  such  tracts  could  be  easily 
ascertained  by  the  officers  charged  with  the 
duty  of  assessing  and  collecting  taxes. 
Where  the  tract  was  a  small  one,  the  probar 
bility  was  that  it  was  actually  occupied  by 


some  one,  and  its  extent  or  boundary  could 
be  readily  ascertained  for  purposes  of  assess- 
ment and  taxation.  We  can  well  understand 
why  one  policy  could  be  properly  adopted  as 
to  large  tracts  which  the  necessities  of  the 
public  revenue  did  not  require  to  be  pre- 
scribed as  to  small  tracts."  But  see  King  r. 
Hatfield,  (1900)  130  Fed.  Rep.  564,  wherein 
it  was  held  that  the  provision  makes  an  un- 
reasonable classification  and  discrimination, 
and  the  case  was  remanded  (1902)  184  U.  S. 
162,  for  alleged  improper  practice  in  bringing 
the  action. 


(9)  Penalty  for  Nonpayment  Against  Certain  Companies.  —  A  statute  pro- 
viding for  the  taxation  of  telegraph,  telephone,  and  sleeping-car  companies 
does  not  deny  to  them  the  equal  protection  of  the  law  by  a  provision  that,  on 
failure  to  pay  taxes  assessed,  the  judgment  in  an  action  brought  for  their 
recovery  shall  include  a  penalty  of  fifty  per  cent  of  the  amount  of  taxes  so 
aseessed  and  unpaid. 

Western  Union  Tel.  Co.  v.  Indiana,  (1897)   165  U.  S.  304. 

(10)  Assessments  for  Local  Improvements  —  (a)  in  General.  —  A  state  statute 
authorizing  the  cost  of  improvement  of  streets  and  other  ways  to  be  assessed 
against  the  owners  of  lota,  and  giving  a  lien  thereon  for  such  assessments,  sub- 
jecting the  power  vested  in  the  local  government  to  the  supervision  of  the 
courts  where  the  particular  facts  in  each  case  could  be  examined  and  the 
controversies  determined  by  those  rules  and  principles  which  have  always  gov- 
erned courts  in  dealing  with  questions  of  assessment  and  taxation,  does  not 
deny  to  the  owners  of  such  lands  the  equal  protection  of  the  law. 


Walston  f.  Nevin,  (1888)  128  U.  S.  581, 
alfirmvng  (1887)  86  Ky.  492. 

General  laws  for  the  drainage  of  large 
tracts  of  swamp  or  low  lands  upon  proceed- 
ings instituted  by  some  of  the  proprietors  of 
the  land  to  compel  all  to  contribute  to  the  ex- 
pense of  their  drainage,  do  not  deny  to  the 
owners  the  equal  protection  of  the  law,  as 


the  statute  is  applicable  to  all  lands  of  the 
same  kind.  Wurts  r.  Hoagland,  (1885)  114 
U.  S.  614. 

Upon  a  linear  foot  basis.  —  An  assessment 
of  an  apportionment  warrant  for  street  im- 
provements upon  a  linear  foot  basis  is  not 
unconstitutional.  Augusta  r.  Taylor,  (Ky. 
1901)  65  S.  W.  Rep.  837. 
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On  property  benefited.  —  A  statute  of  CoXi- 
fomia  which  authorizes  the  board  of  super- 
visors of  a  city  to  determine  the  part  of  the 
city  which  will  be  benefited  by  the  widening 
of  a  street,  and  to  assess  the  expense  upon 
the  specific  portion  of  the  city  determined  to 
be  benefited,  was  held  to  be  constitutional. 
Piper's  Appeal,   (1867)   32  Cal.  530. 

Without  regard  to  benefits.  — An  Indiana 
statute  providing  that  the  entire  cost  of  a 
street  improvement,  except  for  street  and 
alley  crossings,  shall  be  assessed  against  the 
abutting  property  by  the  frontage  measure- 
ment, without  any  regard  to  the  special  bene- 
fits received  by  it,  and  providing  for  no  notice 
and  hearing  to  ascertain  and  determine  the 
actual  benefits  specially  received  by  the  land- 
owner by  reason  of  such  improvement,  but 
the  only  notice  and  hearing  provided  for  is 
one  to  revise  and  correct  the  report  and  esti- 
mate of  the  engineer,  so  as  to  make  it  con- 
formable to  the  basis  of  assessment  prescribed 


in  the  statute,  is  a  denial  of  the  equal  pro- 
tection   of    the    law.      Charles    r.    Marion, 

(1900)  100  Fed.  Rep.   639,    (1899)    98  Fed, 
Rep.  166. 

A  Missouri  statute  authorizing  the  appor- 
tionment of  the  oosts  of  repaving  a  street  in 
cities  of  the  third  class  on  blocks  and  lots 
abutting  thereon  according  to  the  front  foot, 
without  regard  to  the  question  of  fact  whether 
or  not  the  ffiven  parcel  of  land  is  benefited 
thereby  to  the  extent  of  the  assessment,  and 
without  affording  the  property  owner  an  op- 
portunity to  question  the  existence  of  such 
benefit,  is  in  contravention  of  this  amend- 
ment to  the  Federal  Constitution,  and  is 
therefore  void.  Fay  v.  Springfield,  (1899) 
94  Fed.  Rep.  409. 

The  Illinois  Sidewalk  Act  of  1875  was  held 
not  to  be  unconstitutional  because  it  did  not 
limit  the  amount  of  the  special  tax  to  the 
special    benefits    received.      Job    v.    Alton, 

(1901)  189  111.256. 


(b)  Giving  Besidents  Privilege  of  Proteiting  Againit  Improvements.  —  A  state  statute, 
making  tax  bills  levied  to  pay  the  contract  price  for  local  improvements  a  lien 
upon  the  real  estate,  and  providing  that  if  a  majority  of  the  resident  owners  of 
the  property  liable  to  taxation  therefor  shall  file  with  the  city  clerk  a  protest 
against  such  improvement,  the  improvement  is  not  to  be  made,  which  privilege 
of  protest  is  not  given  to  nonresident  owners,  is  not  such  a  discrimination  against 
the  nonresident  owners  as  to  constitute  a  denial  to  them  of  the  equal  protection 
of  the  law. 


Field  V.  Barber  Asphalt  Paving  Co.,  (1904) 
194  U.  S.  620,  wherein  the  court  said: 
"The  alleged  discrimination  is  certainly  not 
an  arbitrary  one;  the  presence  within  the 
city  of  the  resident  property  owners,  their 
direct  interest  in  the  subject-matter,  and  their 
ability  to  protest  promptly  if  the  means  em- 


ployed are  objectionable,  place  them  on  a 
distinct  footing  from  the  nonresidents  whom 
it  may  be  difficult  to  reach.  Furthermore, 
there  is  no  discrimination  among  property 
owners  in  taxing  for  the  improvement.  When 
the  assessment  is  made  it  operates  upon  all 
alike." 


(e)  Hew  AiMwmont  After  Prerionf  Aweument  Dedared  lUegal.  —  The  Constitution  of 
the  United  States  is  not  violated  where  a  special  municipal  assessment  has  been 
declared  illegal,  and  subsequent  authority  autiiorizes  a  new  assessment  for  com- 
pleting the  work.  The  Supreme  Court  of  Illinois  decided  a  local  and  federal 
question  when  it  held  that  it  was  competent  on  a  new  assessment  to  determine 
the  questions  of  benefit  from  the  proof,  even  though  in  so  doing  a  different 
result  was  reached  from  that  which  had  been  arrived  at  when  the  former 
assessment  which  had  been  set  aside  was  made.  The  theory  lying  at  the 
foundation  of  all  arguments  advanced  to  show  that  the  court  below  com- 
mitted error  of  a  federal  nature  is  this,  and  nothing  more,  that  the  equal 
protection  of  the  laws  was  denied  by  the  Supreme  Court  of  Illinois,  because 
that  court,  although  it  treated  the  assessing  ordinance  as  invalid  for  the  purposes 
of  the  first  assessment,  upheld  that  ordinance  as  valid  for  the  second  assessment. 
This  but  asserts  that  because  it  is  considered  that  there  was  inconsistency  in 
the  reasoning  by  which  the  Supreme  Court  of  Illinois  sustained  its  conclusion, 
therefore  the  equal  protection  of  the  laws  was  denied.     If  the  proposition  as 

thus  understood  was  held  to  be  sound,  as  it  cannot  be,  every  case  decided 
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in  the  ccairte  of  last  resort  of  the  several  states  would  be  subject  to  the  revisory 
power  of  the  United  States  Supreme  Courts  wherever  the  loaing  party  deemed 
that  the  reasoning  by  which  the  state  court  had  been  led  to  decide  adversely 
to  his  rights  was  inconsistent  with  the  reasoning  previously  announced  by  the 
«ame  court  in  former  cases. 

Lombard  f7.  West  Chicago  Park  Com'rs,  (1901)  181  U.  S.  33,  a/prming  (1899)  181  III.  136. 

(11)  Railroad  Comjyanies  —  (a)  Taxing  Stock  When  Incorporated  in  Other  Btatei. — 
A  state  statute  taxing  stock  in  railroads  incorporated  in  other  states  is  not 
unconstitutional  because  no  similar  tax  was  levied  on  the  stock  of  domestic 
railroads  or  of  foreign  railroads  doing  business  in  that  state. 

Kidd  V.  Alabama,  (1903)   188  U.  S.  731. 

(b)  Apportionment  of  Taxation  of  Tranaitory  Property  Among  Conntiee. —  A  state  statute 
providing  a  system  of  taxation  of  railroad  property,  which  apportions  the 
transitory  and  unlocated  property  of  the  railroad  company  among  the  several 
counties  through  which  the  road  extends,  instead  of  having  such  property 
taxed  in  the  county  where  the  railroad  has  its  principal  office,  does  not  deny  to 
it  the  equal  protection  of  the  law. 

Columbus  Southern  R.  Co.  v.  Wright,  (1894)   151  U.  S.  482,  affirming  (1892)  89  Ga.  674. 

(c)  Dednetion  of  Amount  of  Mortgages. — The  constitutional  provision  which  author- 
izes the  assessment  and  taxation  of  railroad  property,  and  the  properly  of 
other  gua^i-public  corporations  without  deducting  the  amount  of  incumbrances^ 
is  not  imconstitutional. 

Central  Pac.  R.  Co.  v.  State  Board  of  Equalization,  (1882)  60  Cal.  35. 

(d)  Imposition  of  Speoial  Mileage  Tax  on  Street  Bailway.  —  A  city  with  Statutory 
authority  to  grant  or  refiLse  a  franchise  to  a  street-railway  company  as  "  it 
shall  deem  for  the  best  interest  of  the  public  "  does  not  deny  the  equal  pro- 
tection of  the  laws  to  a  particular  street  railway  on  which  it  imposes  a  special 
mileage  tax,  there  being  no  general  statute  fixing  a  uniform  mileage  \sx  on 
all  railways  in  the  city. 

Chicago  Gen.  R.  Co.  v.  Chicago,  (1898)   176  111.  253. 

(12)  Express  Companies  —  (a)  Of  Beoeipta.  —  A  statute  which  imposes  a  tax 
on  the  receipts  of  express  companies,  which  are  defined  by  the  statute  to  be 
such  as  carry  on  the  business  of  transportation  on  contracts  for  hire  with  rail- 
road or  steamboat  companies,  does  not  discriminate  against  such  companies 
because  it  permits  any  person  or  company  that  owns  its  own  means  of  trans- 
portation to  go  free  from  any  such  tax. 

Pacific  Express  Co.  v.  Seibert,   (1892)   142  those  terms;  and  a  system  which  imposes  the 

U.  S.  363,  wherein  the  court  said :     "  Diver-  same    tax    upon    every    species    of    property, 

sity   of  taxation,   both    with    respect   to   the  irrespective    of    its   nature   or    condition    or 

amount  imposed  and   the  various  species  of  class,  will  be  destructive  of  the  principle  of 

property  selected  either  for  bearing  its  bur-  uniformity  and  equality  in  taxation  and  of  a 

dens  or  for  being  exempt  from  them,  is  not  just  adapti^tion  of  property  to  its  burdens/' 

inconsistent  with   a  perfect   uniformity   and  affirming  (1890)  44  Fed.  Rep.  310. 
equality  of  taxation  in  the  proper  sense  of 
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(b)  Aeoording  to  Unit  Bale.  —  Tlie  classification  of  express  companies  with  rail- 
road and  telegraph  companies,  as  subject  to  the  unit  rule  in  the  assessment 
of  their  property  for  state  taxation,  does  not  deny  the  equal  protection  of 
the  law. 

Adams  Express  Co.  v,  Ohio  State  Auditor,  (1897)  165  U.  S.  228,  affirming  Sanford  t\ 
Poe,  (C.  C.  A.  1895)  69  Fed.  Rep.  646;  Western  Union  Tel.  Co.  v.  Poe,  (1894)  64  Fed.  Rep.  9. 

(13)  Of  Receipts  of  Foreign  Building  and  Loan  Association.  —  A  statute 
requiring  every  foreign  building  and  loan  association  doing  business  within 
the  state  to  pay  into  the  treasury  annually  two  dollars  on  every  one  hundred 
dollars  of  its  annual  gross  receipts,  does  not  violate  this  clause,  as  the  statute 
imposes  the  same  burden  on  all  corporations  similarly  situated. 

Southern  Bldg.,  etc.,  Assoc,  r.  Norman,  (1895)  98  Ky.  297. 

(14)  Of  Fram^hises — (a)  Of  Bank. —  The  constitutional  provision  is  not  vio- 
lated by  assessing  the  corporate  franchises  of  a  banking  corporation. 


State  Bank  v.  San  Francisco,  (1904)  142 
Cal.  276. 

Franchise  tax  on  savings  1>anks.  —  A  stat- 
ute of  tfew  York  which  provided  that  **  every 
savings  bank  incorporated,  organized,  or 
formed  under,  by,  or  pursuant  to  a  law  of  this 
state,  shall  pay  to  the  state  annually,  for  the 
privilege  of  exercising  its  corporate  franchise 


or  carrying  on  its  business  in  such  corporate 
or  organized  capacity,  an  annual  tax  which 
shall  be  equal  to  one  per  centum  of  the  par 
value  of  its  surplus  and  undivided  earnings," 
was  held  not  to  be  illegally  discriminating 
and  not  to  conflict  with  the  constitutional 
provision.  People  r.  Miller,  (1903)  84  N.  Y. 
App.  Div.  168,  modified  (1904)  177  N.  Y. 
461. 


(b)  As  Part  ©f  Capital  Stock.  —  A  state  revenue  Act,  which  provides  that  the 
capital  stock  of  corporations  shall  be  so  valued  by  the  state  board  as  to  ascertain 
and  determine  the  fair  cash  value  of  such  capital  stock,  including  the  franchise, 
over  and  above  the  assessed  value  of  its  tangible  property,  and  that  the  board 
shall,  in  the  performance  of  that  duty,  adopt  such  rules  and  principles  for 
ascertaining  the  fair  cash  value  of  such  capital  stock  as  to  it  may  seem  equitable 
and  just,  does  not  itself  deny  the  equal  protection  of  the  laws,  and  the  courts 
must  assume  that  the  board,  possessing  gwoi^judicial  powers,  will  exercise  its 
functions  as  contemplated  by  the  law. 

Chicago  Union  Traction  Co.  r.  State  Board 
of  Equalization,  (1901)  112  Fed.  Rep.  007, 
wherein  the  court  said:  "If  it  transpires 
that  the  board  of  equalization,  through  pique, 
or  under  the  lash  and  spur  of  some  external 
power,  or  through  personal  fear,  or  moved 
by  any  other  consideration  than  tlie  impartial 
and  independent  discharge  of  its  own  duty, 
attempts  to  certify  an  assessed  valuation  that 
in  its  effect  would  be  a  fraud  upon  any  tax- 
payer, the  courts  still  remain  open  to  the  in- 
jured taxpayer." 


Franchise    tax   yalued   as   other   tangible 
property.  —  "If  it  be  a  fact  that  the  fran- 


chise of  a  Kentucky  corporation  is  taxed  at 
a  different  rate  from  the  tangible  property  in 
the  state,  there  can  be  no  question  that  the 
state  had  power  to  tax  it  at  a  different  rate, 
so  far  as  the  Constitution  of  the  United 
States  is  concerned.  Bell's  Gap  U.  Co.  t\ 
Pennsylvania,  (1890)  134  U.  S.  232;  Mer- 
chants', etc..  Bank  r.  Pennsylvania.  (1897) 
167  U.  S.  461,  464;  Magoun  r.  Illinois  Trust, 
etc..  Bank,  (1898)  170  U.  S.  283,  295.  It  is 
doubtful,  at  leasts  if  any  further  question 
should  have  been  asked  in  this  case.  Mis- 
souri i\  Dockery,  (1903)  191  U.  S.  165." 
Coulter  V.  Louisville,  etc.,  R.  Co.,  (1905)  196 
U.  S.  608. 


(15)  Of  Real  Estate  of  Bank  in  Addition  to  Shares  of  Stock.  —  The  taxa- 
tion by  a  state  of  the  real  estate  of  a  national  bank  in  addition  to  that  placed 
upon  the  shares  of  the  stockholders,  is  not  unequal  taxation  in  the  sense 
contemplated  by  the  Constitution. 

People's  Nat.  Bank  r.  Marye,  (1901)   107  Fed.  Rep.  679. 

617  Volume  IX. 


Equal  Protection  of  lawi.  CONSTITUTION,  Amondmoiit  XIV.,  tM.  1. 

(16)  Oj  Property  of  Domestic  Corporations  Situated  Outside  State.  —  A 
statute  providing  that  '^  all  real  and  personal  estate  within  this  state,  and  all 
personal  estate  of  persons  residing  in  this  state,  and  of  all  corporations  organized 
under  the  laws  of  this  state,  whether  the  property  be  in  or  out  of  this  state, 
including  intangible  property,  which  shall  be  considered  and  estimated  in 
fixing  the  value  of  corporate  franchises  as  hereinafter  provided,  shall  be  subject 
to  taxation  unless  the  same  be  exempt  from  taxation  by  the  Constitution,  and 
shall  be  assessed  at  its  fair  oaah  value,  estimated  at  the  price  it  would  bring 
at  a  fair,  voluntary  sale,"  was  held  not  to  be  unconstitutional  even  if  the  prop- 
erty is  subject  to  taxation  in  another  state.  The  fact  that  all  the  cars  of  the 
domestic  corporation  are  taxed,  whether  in  the  state  or  not,  while  in  assessing 
the  property  of  railroads  the  cars  in  use  out  of  the  state  are  omitted,  does  not 

work  an  invalid  discrimination. 

Com.  V.  Union  Refrigerator  Transit  Co.,  (Ky.  1904)  80  S.  W.  Rep.  491. 

(17)  Of  Railroad  Bonds  on  Property  Outside  the  State.  —  A  provision  of 
a  state  constitution  and  statute  which  subjects  to  taxation  railroad  bonds  held 
in  the  state,  but  secured  by  property  out  of  the  state,  is  constitutional. 

.    Mackey  v.  San  Francisco,  (1896)   113  Cal.  392. 

(18)  Of  Wages  of  Aliens.  —  A  statute  providing  "  that  all  persons,  firms, 
associations,  or  corporations  employing  one  or  more  foreign-bom  unnatural- 
ized male  persons  over  twenty-one  years  of  age  within  this  commonwealth,  shall 
be  and  are  hereby  taxed  at  the  rate  of  three  cents  per  day  for  each  day  each  of 
such  foreign-bom  unnaturalized  male  persons  may  be  employed,  which  tax 
shall  be  paid  into  the  respective  county  treasuries;  one-half  of  which  tax  to 
be  distributed  among  the  respective  school  districts  of  each  county,  in  pro- 
portion to  the  number  of  schools  in  said  districts;  the  other  half  of  said  tax 
shall  be  used  by  the  proper  county  authorities  for  defraying  the  general  ex- 
penses of  county  government,"  imposes  the  tax  upon  the  employee  and  not 
upon  the  employer,  and  deprives  such  alien  of  the  equal  protection  of  the  laws. 
It  imposes  upon  these  persons  burdens  which  are  not  laid  upon  others  in  the 
same  calling  and  condition. 

Fraser  v.  McConway,  etc.,  Co.,  (1897)  82  Fed.  Rep.  258.  See  also  Juniata  Limestone 
Co.  V.  Fagley,  (1898)   187  Pa.  St.  193,  affirming  (1898)   7  Pa.  Dist.  201. 

(19)  Succession  Taxes.  —  A  state  statute  imposing  a  transfer  tax  is  not 
a  deprivation  of  the  equal  protection  of  the  law  when  there  are  involved  no 
arbitrary  or  unequal  regulations,  prescribing  different  rates  of  taxation  on 
property  or  persons  in  the  same  condition;  the  provisions  of  the  law  extend 
alike  to  all  estates  that  descend  or  devolve  upon  the  death  of  those  who  once 
owned  them;  the  moneys  raised  by  the  taxation  are  applied  to  the  lawful 
uses  of  the  state,  in  which  the  legatees  have  the  same  interests  with  the  other 
citizens,  and  the  amount  or  rate  of  the  taxation  is  not  excessive  to  the  extent  of 
confiscation. 

Orr  V.  Oilman,  (1902)  183  U.  S.  287.  and  enforced  by  the  state  courts,  taxing  life 

estates  where  the  remainder  is  to  lineals,  but 

Classification  of  lineals  and  collaterals. —      not  taxing  and  expressly  exempting  similar 

A  state  inheritance  tax  statute,  as  interpreted       life  estates  where  the  remaindpr  is  to  col- 

618  Volume  IX 


Amondmant  XIV.,  mo.  1. 


CONSTITUTION. 


Equal  Protoctian  of  Lawt. 


laterals  or  to  strangers  in  blood,  is  not  un- 
constitutional as  an  arbitrary  and  unreason- 
able classification  of  life  tenants,  and  as 
denying  to  such  persons  the  equal  protection 
of  the  laws.  Billings  r.  Illinois,  (1903)  188 
U.  S.  101,  affirming  (1901)   189  111.  472. 

A  state  statute  imposing  a  tax  of  five  per 
centum  upon  the  value  of  the  property  pass- 
ing to  any  person  not  within  certain  degrees 
of  consanguinity  to  the  decedent  by  will  or 
the  intestate  laws  of  the  state,  from  any  per- 
son who  may  die  seized  or  possessed  of  the 
same  while  being  a  resident  of  the  state,  or 
which  is  within  the  state  at  the  time  of  his 
death,  is  valid,  as  the  law  operates  alike  on 
all  property  and  persons  similarly  situated. 
Wallace  r.  Myers,    (1889)    38  Fed.  Rep.   184. 

Classification  of  relationship  and  strangers 
to  the  blood.  —  A  state  inheritance  tax 
qualification  does  not  deny  the  equal  protec- 
tion of  the  laws  when  the  first  and  second 
classes  are  based,  respectively,  on  the  lineal 


and  collateral  relationship  to  the  testator  or 
intestate,  and  the  third  is  composed  of 
strangers  to  the  blood  and  distant  relatives, 
and  when  the  latter  is  again  divided  into  sub- 
classes dependent  upon  the  amount  received. 
Magoun  r.  Illinois  Trust,  etc.,  Bank,  (1898) 
170  U.  S.  296. 

Classification  according  to  total  value  of 
estates.  —  In  order  for  a  classification  to  be 
valid  there  must  be  uniformity  among  the 
particular  class.  The  statute  of  Wisconsin 
of  1899  which  authorized^  where  a  whole 
estate  was  of  ten  thousand  dollars  or  over  in 
value,  an  inheritance  tax,  but  the  tax  was 
not  authorized  where  the  amount  was  less 
than  ten  thousand  dollars,  the  beneficiaries 
being  of  the  same  class,  and  the  levy  and 
assessment  of  the  tax  was  without  regard  to 
the  amount  received  by  the  beneficiary,  was 
held  to  create  an  arbitrary  unconstitutional 
discrimination  between  beneficiaries  of  the 
class,  and  was  therefore  invalid.  Black  v. 
State,  (1902)   113  Wis.  205. 


(20)  Deduction  of  Debts  from  Credits,  —  A  provision  of  a  state  constitu- 
tion that  a  deduction  of  debts  from  credits  may  be  authorized,  does  not  conflict 
with  this  clause. 

Newport  v.  Mudgett,  (1897)   18  Wash.  276. 

(21)  Mortgage  Reduction  from  Valuation,  —  A  statute  providing  that  any 
person  being  the  owner  of  real  estate  liable  for  taxation  within  the  state  of 
Indiana  and  being  indebted  in  any  sum,  secured  by  mortgage  upon  real  estate, 
may  have  the  amount  of  such  mortgage  indebtedness,  not  exceeding  seven 
hundred  dollars,  existing  and  unpaid  upon  the  first  day  of  April  in  any  year, 
deducted  from  the  assessed  valuation  of  the  mortgaged  premises  for  that  year, 
and  the  amount  of  such  valuation  remaining  after  such  deduction  shall  have 
been  made  shall  form  the  basis  for  assessment  and  taxation  for  said  real  estate 
for  said  year,  provided  that  no  deduction  shall  be  allowed  greater  than  one- 
half  of  such  assessed  valuation  of  said  real  estate,  was  held  to  be  constitutional. 

State  r.  Smith,  (1902)    158  Ind.  644. 

(22)  Of  Interest  of  Mortgagee.  —  A  statute  which  provides  for  the  taxa- 
tion as  real  estate  of  a  mortgage  interest  in  the  land,  does  not  deny  to  a  non- 
ropidont  mortgagee  the  equal  protection  of  the  laws.  The  statute  expressly 
forbids  any  taxation  of  the  promissory  note,  or  other  instrument  of  writing, 
which  is  the  evidence  of  the  debt  secured  by  the  mortgage,  and  with  equal 
distinctness  providjes  for  the  taxation,  as  real  estate,  of  the  mortgage  interest 
in  the  land.  Although  the  right  which  the  mortgage  transfers  in  the  land 
covered  thereby  is  not  the  legal  title,  but  only  an  equitable  interest  and  by 
way  of  security  for  the  debt,  this  interest,  like  any  other  interest  legal  or 
equitable,  may  be  taxed  to  its  owner,  whether  resident  or  nonresident,  in  the 
state  where  the  land  is  situated,  without  contravening  any  provision  of  the 
Constitution  of  the  TTnit^d  States. 

Savings,  etc.,  Soc  v.  Multnomah  County,  Excepting  quasi-public  corporations. — The 

(1898)    169  U.  S.  432,  affirming    (1894)    60       Ca/iforma  constitution  declares  that  "  a  mort- 
Fed.  Rep.  31.  ^apfc,  deed  of  trust,  contract,  or  other  obliga- 
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tion  by  which  a  debt  is  secured,  shall,  for 
the  purposes  of  assessment  and  taxation,  be 
deemed  and  treated  as  an  interest  in  the  prop- 
erty affected  thereby,"  and  that,  "  except  as 
to  railroad  and  other  9ua»i-public  corpora- 
tions, in  case  of  debts  so  secured,  the  value  of 
the  property  affected  by  such  mortgage,  deed 
of  trust,  contract,  or  obligation,  less  the  value 
of  such  security,  shall  be  assessed  and  taxed 
to  the  owner  of  the  property,  and  the  value  of 
such  security  shall  be  assessed  and  taxed  to 
the  owner  thereof,"  and  also  that  "  the  taxes 
80  levied  shall  be  a  lien  upon  the  property 
and  security,  and  may  be  paid  by  either  party 
to  such  security;  if  paid  by  the  owner  of  the 
security,  the  tax  so  levied  upon  the  property 
affected  thereby  shall  become  a  part  of  the 
debt  so  secured;  if  the  owner  of  the  property 
shall  pay  the  tax  so  levied  on  such  security, 
it  shall  constitute  a  payment  thereon,  and  to 
the  extent  of  such  payment  a  full  discharge 
thereof."  These  provisions  require  that  each 
owner  shall  pay  the  tax  on  his  separate  in- 
terest, and  if  he  pay  the  tax  chargeable  on  the 
interest  of  the  other  he  shall  be  allowed  for 


it.  either  by  an  addition  to  the  mortgage 
debt,  or  a  discharge  of  a  portion  of  that  debt 
according  as  he  is  the  one  or  the  other  party 
to  the  security,  but  if  a  railroad  corporation 
should  execute  its  mortgage  to  secure  a  loan, 
the  railroad  company  would  have  to  pay  the 
tax  on  the  interest  transferred,  and  would  not 
be  allowed  any  credit  on  the  amount  trans- 
ferred. Such  provisions  deny  the  railroad 
companies  the  equal  protection  of  the  laws. 
Santa  Clara  County  v.  Southern  Pac.  R.  Co., 
(1883)  18  Fed.  Rep.  390,  affirmed  on  other 
grounds,  (1886)  118  U.  S.  394.  See  also 
Railroad  Tax  Cases,  (1882)  13  Fed.  Rep.  722. 

A  Missouri  constitutional  provision  which 
declared  that  "  a  mortgage,  deed  of  trust, 
contract  or  other  obligation  by  which  a  debt 
is  secured,  shall,  for  the  purposes  of  assess- 
ment and  taxation^  be  deemed  and  treated  as 
an  interest  in  the  property  affected  thereby,  ex- 
cept as  to  railroad  property  and  the  property 
of  other  gi/ast-pubhc  corporations,  for  which 
provision  has  already  been  made  by  law,"  was 
held  to  be  unconstitutional.  Russell  v.  Croy, 
(1901)  164  Mo.  69. 


(23)   Of  Debts  Due  from  Solvent  Debtors.  —  A  statute  which  subjeots  to 
taxation  "  debts  due  from  solvent  debtors ''  is  oonstitutionaL 

Kingsley  v.  Merrill,    (1904)    122  Wis.  185. 

(24)  Occupation  Taaes  —  (a)  in  General.  —  A  specific  tax  levied  under  a  state 
statute  upon  persons  engaged  in  the  conduct  of  a  particular  business  is  not 
obnoxious  to  the  Fourteenth  Amendment  to  the  Federal  Constitution  as  deny- 
ing to  any  person  the  equal  protection  of  the  law^  where  all  persons  of  a  given 
class  designated  and  described  by  the  special  occupation  in  which  they  engage, 
are  subject  to  the  same  specific  tax,  and  the  individual  complaining  falls  within 
the  class  upon  which  such  tax  is  imposed. 

dred  dollars  ($100),  together  with  costs  of 
prosecution,"  was  held  to  be  constitutional. 
Bozeman  v,  Cadwell,  (1894)  14  Mont.  482, 
483. 

Arbitrary  discriminations.  —  The  constitu- 
tional provisions  were  held  to  be  violated  by 
the  second  proviso  of  an  Act  of  Congress  for 
the  District  of  Columbia,  providing:  General 
brokers  shall  pa}-  a  tax  of  two  hundred  and 
fifty  dollars  per  annum.  Every  person,  firm, 
company,  or  association  *  not  incorporated 
(except  insurance  and  real  estate  brokers 
acting  as  such)  that  solicits  business  from 
the  general  public  by  advertisement  or  other- 
wise, and  that  purchases,  sells,  or  negotiates 
for  others  securities,  shares,  stocks,  bonds,  ex- 
change, bullion,  coin,  money,  bank  notes,  or 
promissory  notes,  or  that  deals  in  futures  on 
market  quotations  of  prices  or  values 
on  niprchandise,  shares,  stocks,  bonds,  or  other 
securities,  or  accepts  margins  or  prices  or 
values  of  said  shares,  stocks,  bonds,  merchan- 
dise, or  securities,  shall  be  deemed  a  general 
broker:  Provided,  that  the  Washington  Stock 
Exchange,  through  its  president  or  treasurer, 
shall  pay  to  the  collector  of  taxes  of  the  Dis- 
trict of  Columbia  a  sum  equal  to  five  hundred 
dollars  per  annum  in  lieu  of  tax  on  the  mem- 
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Singer  Mfg.  Co.  t'.  Wright,  (1896)   97  Ga. 
114. 

Professional  licenses.  —  An  ordinance  of  a 
city  which  provided  that  "  there  shall  be 
levied  and  collected  by  the  city  treasurer  and 
collector  from  all  persons  engaged  in  the 
kinds  of  business  hereinafter  mentioned 
within  the  limits  of  the  city  of  Bozeman  a 
license  tax  as  follows:  *  •  •  3.  From 
each  professional  man,  before  practicing  as 
such.  *  All  lawyers,  dentists,  physicians,  sur- 
geons, and  all  other  professions,  insurance 
agents,  real  estate  agents,  and  notaries 
public,  shall  pay  a  license  of  one  dollar  ($1) 
per  quarter.  Provided  that  all  persons  who 
draw  any  legal  instruments,  deeds,  power  of 
attorney  or  other  documents,  for  which  he 
charges  a  fee,  when  the  amount  of  fees  for 
such  services  amount  to  thirty  dollars  ($30) 
per  year,  shall  be  considered  a  professional 
man.  4.  Any  person  or  persons,  corporation 
or  association  who  shall  transact  any  busi- 
ness, trade,  occupation,  or  profession,  for 
which  a  license  is  required  by  this  ordinnnce, 
without  first  obtaining  the  same,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  fined  in  any  sum  not  less  than 
ten  dollars    ($10)    nor  more  than   one  hun- 
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bers  thereof  for  business  done  on  said  ex- 
change; provided,  further,  that  any  broker 
who  is  a  member  of  a  regularly  organized 
stock  exchange  located  outside  of  the  Dis- 
trict of  Columbia,  and  transacting  a  broker- 


age business  therein,  shall  pay  a  sum  equal 
to  one  hundred  dollars  per  annum  to  the  col- 
lector of  taxes  of  the  District  of  Columbia. 
Lappin  v.  District  of  Columbia,  (1903)  22 
App.  Cas.  (D.  C.)  69. 


(b)  DlBoriminating  Against  Foroign  Corporation. —  A  statute  adopted  in  accordance 
with  the  mandate  of  the  state  constitution  which  ordains  that  corporations 
domiciled  without  the  state,  carrying  on  business  within  the  state,  may  be 
licensed  differently  from  home  corporations,  does  not  violate  this  clause. 

State  v.  Hammond  Packing  Co.,  (1903)   110  La.  180. 

(o)  Bankers.  —  The  constitutional  provision  is  not  violated  by  a  statute  which 
authorizes  the  levy  of  an  occupation  tax  against  every  person,  firm,  or  asso- 
ciation engaged  in  banking. 

Brooks  17.  state,  (Tex.  Civ.  App.  1900)  68  S.  W.  Rep.  1032. 

(d)  Morchants  —  aa.  Maxxmum  and  Minimum  Amount  op  Sales.  —  A  municipal 
ordinance  which  imposes  license  taxes  in  such  a  manner  that  persons  in  the 
same  occupation  are  classified  by  maximum  and  minimum  amoimt  of  sales, 
does  not  deny  the  equal  protection  of  the  law. 

Clark  r.  Titusville,  (1902)   184  U.  S.  330. 

&&.  Discrimination  Between  Retailers  and  Wholesalers.  —  A  statute  impos- 
ing a  tax  upon  every  person  dealing  in  cigarettes,  but  providing  that  "  the  pro- 
visions of  this  section  shall  not  apply  to  the  sales  by  jobbers  and  wholesalers 
in  doing  an  interstate  business  with  customers  outside  of  the  state,"  is  not 
invalid  as  denying  to  the  dealers  subject  to  the  tax  the  equal  protection  of 
the  laws. 

Discrimination  in  favor  of  wholesale  liquor 
dealers.  —  An  Indiana  liquor  license  statute 
is  not  invalid  for  providing  that  none  of  the 
provisions  of  the  "Act  shall  apply  to  any 
person  engaged  in  business  as  a  wholesale 
dealer,  who  does  not  sell  in  less  quantities 
than  five  (6)  gallons  at  a  time"  and  thereby 
discriminating  in  favor  of  wholesale  dealers, 
who  are  permitted  to  make  sales  without  a 
license,  while  a  retail  dealer  is  not  per- 
mitted to  make  a  like  sale  without  a  license. 
Daniels  t?.  State,  (1897)   160  Ind.  362. 


Cook  V,  Marshall  County,  (1005)  106  U. 
S.  273. 

The  classification  of  wholesale  and  retail 
merchants  for  the  purpose  of  a  municipal 
license  tax  by  an  ordinance  of  a  city  of  the 
third  class  in  Pennsylvania  was  held  not  to 
violate  the  Federal  Constitution.  Com.  v. 
Clark,  (1900)  195  Pa.  St.  634,  affirming 
(1899)   10  Pa.  Super.  Ct.  507. 

A  statute  taxing  retailers  at  a  higher  rate 
than  wholesalers  does  not  violate  this  clause. 
Knisely  v.  Cotterel,   (1900)   196  Pa.  St.  614. 


cc.  Exception  op  Purchases  op  Farm  Products  prom  Producer.  —  A  statute  which 
provides  that  "  every  merchant,  jeweler,  grocer,  druggist,  or  other  dealer,  who 
shall  buy  and  sell  goods,  wares,  and  merchandise  of  whatever  name  or  de- 
scription, not  specially  taxed  elsewhere  in  this  Act,  shall,  in  addition  to  his 
ad  valorem  tax  upon  his  stock,  pay  as  a  license  tax  one-tenth  of  one  per 
centum  on  the  total  amount  of  his  purchases  in  or  out  of  the  state  (except 
purchases  of  farm  products  from  the  producer)  for  cash  or  credit,  whether 
such  persons  herein  mentioned  shall  purchase  as  principal  or  through  an  agent 
or  commission  merchant,'^  was  held  to  be  constitutional. 

State  V.   French,    (1891)    109  N.  Car.  722.      See  also  State  v.  Stevenson,    (1891)    109 
N.  Car.  730. 
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dd.  Teanbient  Merchant.  —  A  statute  prohibiting  the  transaction  of  busineM 
by  any  transient  merchant  without  license  does  not  deny  to  him  the  equal 
protection  of  the  laws. 


Levy  V,  State,  (1903)   161  Ind.  253. 

A  Rhode  Island  statute  which  provides 
that  "  every  itinerant  vender  who  shall  sell 
or  expose  for  sale,  at  public  auction  or  pri- 
vate sale,  any  goods,  wares,  and  merchandise 
without  state  and  local  licenses  therefor,  issued 
as  hereinafter  provided,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  nor  more  than 
two  hundred  and  fifty  dollars,  and  by  im- 
prisonment not  less  than  ten  nor  more  than 
thirty  days  "  and  that  "  the  words  *  itinerant 
vender,'  for  the  purposes  of  this  chapter, 
shall  be  construed  to  mean  and  include  all 
persons,  both  principals  and  agents,  who  en- 
gage in  a  temporary  or  transient  business  in 


the  state,  either  in  one  locality  or  in  travel- 
ing from  place  to  place  selling  goods,  wares, 
and  merchandise,  and  who,  for  the  purposes 
of  carrying  on  such  business,  hire,  lease,  or 
occupy  any  building  or  structure  for  the  ex- 
hibition and  sale  of  such  goods,  wares,  and 
merchandise,"  does  not  deny  to  such  mer- 
chants the  equal  protection  of  the  laws. 
Laws  which  are  public  in  their  objects,  in  the 
absence  of  any  express  constitutional  prohi- 
bition, may  extena  to  all  citizens  or  be  con- 
fined to  particular  classes;  and  if  otherwise 
unobjectionable,  all  that  can  be  required  is 
that  they  be  general  in  their  application  to 
the  class  to  which  they  apply.  State  v,  Fos- 
ter, (1900)  22  R.  L  166. 


(e)  P0ddl«n.  —  This  constitutional  provision  was  not  so  self -executing  as  to 
repeal  proprio  vigore  state  laws  in  existence  at  the  time  of  the  adoption  of  the 
clause,  and  a  statute  which  provided  that  no  person  or  persons  shall  buy,  or 
barter  for,  within  the  limits  of  certain  counties,  as  a  hawker  or  peddler,  any 
butter,  eggs,  dried  fruit,  veal,  or  other  article  of  produce,  with  intent  to  send 
the  same  for  sale  or  barter  to  any  other  market  out  of  the  said  counties, 
without  first  obtaining  a  license  to  do  so,  and  paying  therefor,  was  not  repealed 
or  affected  by  the  constitutional  provision. 


Rothermel  17.  Meyerle,  (1890)  136  Pa.  St. 
260. 

Excepting  general  merchants.  —  An  Arkan- 
9(18  statute  providing  that  "  before  any  per- 
son either  as  owner,  manufacturer,  or  agent, 
shall  travel  over  or  through  any  county  and 
peddle  or  sell  any  lightning  rod,  steel  stove 
range,  clock,  pump,  buggy,  carriage,  and  vehi- 
cles, or  either  of  said  articles,  he  shall  pro- 
cure a  license  from  the  county  clerk  of  such 
county,  authorizing  such  person  to  conduct 
such  business;  provided,  nothing  in  this  Act 
shall  apply  to  any  resident  merchant  in  said 
county,"  was  held  to  be  unconstitutional. 
Ew  p.  Deeds,  (Ark.  1906)  87  S.  W.  Rep.  1030. 

Excepting  honorably  discharged  soldiers. 
—  The  statutory  provisions  of  Vermont ,  en- 
acting that  a  person  who  becomes  a  peddler 
without  a  license  in  force,  as  provided,  shall 
be  fined  not  more  than  three  hundred  dollars 
and  not  less  than  fifty  dollars;  also  that  per- 
sons resident  in  the  state  who  served  as  sol- 
diers of  the  Union  for  suppression  of  the  re- 
bellion in  the  southern  states,  and  who  were 
honorably  discharged,  are  exempt  from  pay- 
ment of  the  license  tax  under  a  provision  of 
the  law,  were  held  to  discriminate  unjustly 


in  favor  of  soldiers  and  against  other  persons, 
by  reason  of  which  the  constitutional  amend- 
ment was  violated.  State  v.  Shedroi,  (1903) 
75  Vt.  277,  the  court  saying:  "  We  think  it 
clear  that  the  discrimination  made  in  the  law 
in  question,  in  favor  of  persons  who  served 
in  the  war  of  the  rebellion,  and  were  honor- 
ablv  discharged,  is  without  reasonable  ground 
and  arbitrary,  having  no  possible  connection 
with  the  duties  of  the  citizens  as  taxpayers, 
and  their  exemption  from  the  payment  of  the 
tax  therein  required  of  others  exercising  the 
same  calling  is  pure  favoritism  and  a  denial 
of  the  equal  protection  of  the  laws." 

Discriminating  as  to  amount  of  tax  on 
stock  in  trade.  —  The  constitutional  provi- 
sion is  violated  by  the  provisions  of  the  Act 
of  Maine  of  1901,  ch.  277,  in  reference  to 
hawkers  and  peddlers,  in  that  the  discrimina- 
tion between  those  who  own  and  pay  taxes 
on  a  stock  in  trade  to  the  amount  of  twenty- 
five  dollars,  and  those  who  pay  a  less  tax 
on  their  stock  in  trade,  exempting  the  former 
from  paying  license  taxes  while  requiring  the 
latter  to  pay  them,  constitutes  an  ille^l  ar- 
bitrary discrimination.  State  v.  Mitchell, 
(1902)   97  Me.  66. 


(f)  Agents  of   Foreign  Ininranoe  Company.  —  A  Statute  providing  that  there  shall 

be  paid  "  by  every  person  who  shall   act  in   the  city   and  county  of  New 

York  as  agent  for  or  on  behalf  of  any  individual,  or  association  of  individuals, 

not  incorporated  by  the  laws  of  this  state,  to  effect  insurances  against  losses 
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or  injury  by  fire  in  the  city  and  county  of  New  York,  althougli  suoih  individuals 
or  association  may  be  incorporated  for  that  purpose  by  any  other  state  or 
country,  the  sum  of  two  dollars  upon  the  hundred  dollars,"  is  valid  as  the  tax 
is  uniform  and  equal  in  its  application,  and  is  imposed  upon  all  persons  who, 
to  effect  insurance,  act  as  agents  for  any  individual,  or  association  of  indi- 
viduals, not  incorporated  by  the  laws  of  the  state. 


Fire 
(1854)  3 


Dept.r.  Stanton,   (1898)   28  N.  Y.  App.  Div.  336.      See  also  Fire  Dept.  t?.  Noble, 
E.  D.  Smith  (N.  Y.)  440;  Fire  Dept.  t?.  Wright,  (1864)  3  E.  D.  Smith  (N.  Y.)  463. 


(g)  Packing-houte  Agents.  —  A  municipal  ordinance  imposing  a  tax  upon  all 
agents  of  packing  houses  doing  business  in  the  state  in  each  county  where  the 
business  is  carried  on  is  not  invalid  as  denying  to  the  managing  agent  of  a 
foreign  packing  house  the  equal  protection  of  the  laws,  as  the  tax  is  imposed 
alike  upon  tlie  managing  agents  both  of  domestic  and  foreign  houses. 

Kehrer  v.  Stewart,    (1906)    197  U.  S.  69,      doing  bu&iness  in  this  state,  one  hundred  dol- 

affirming  (1902)   116  6a.  184.  lars  for  each  county  in  which  said  business  is 

A     w««^i.     n.*<.i;««     «4^»4-..4^«    ;^»^;»/*    «       carried  on,"  is  valid.    Lacy  r.  Armour  Pack- 
A    North    Carolina    statute    »mP<^^^g    ^      ing  Co.,  (1904)   134  N.  Car.  667. 
license  tax  "upon  every  meat  packing  house  ©        »  ^         / 

(h)  On  BnsineM  of  Selling  Sewing  Machines.  —  A  statute  imposing  a  tax  on  the  busi- 
ness of  selling  or  dealing  in  sewing  machines  does  not  deny  to  sewing-machine 
companies  the  equal  protection  of  the  laws. 


Singer  Mfg.  Co.  v,  Wright,  (1887)  33 
Fed.  Rep.  121.  See  also  Weaver  v.  State, 
(1802)  80  Ga.  642. 

On  sewing-machine  agents.  —  An  ordi- 
nance imposing  a  license  tax  of  twenty-five 
dollars  on  any  one  acting  as  agent,  solicitor, 
or  canvasser  of  sewing  machines,  was  held 
not  to  be  repugnant  to  the  constitutional  pro- 
vision. St.  Louis  V,  Bowler,  (1887)  94  :Mo. 
C30,  the  court  saying:  "  No  one  .is  denied  the 
equal  protection  of  the  laws  upon  whose  oc- 
cupation or  upon  whose  property  no  greater 
burden  is  imposed  than  is  imposed  upon  the 
same  occupation  or  the  same  kind  of  property 
by  the  authority  levying  the  tax." 

Exempting  general  merchants.  —  An  AUi- 
hama  statute  which  provided  that  "  it  shall 
be  unlawful  for  any  person,  firm,  company, 


or  corporation,  to  engage  in  or  carry  on  any 
business  for  which  a  license  is  by  law  re- 
quired, without  having  paid  for  and  taken  out 
a  license  therefor "  and  that  "  each  sewing- 
machine  •  ♦  •  company,  selling  sewing 
machines  •  •  •  either  themselves  or  by 
their  agents,  and  all  persons  who  engage  in 
the  business  of  selling  se\ving  machines, 
shall  pay  to  the  state  twenty- five  dollars  for 
each  county  in  which  they  may  so  sell,"  was 
held  not  to  discriminate  unconstitutionally 
between  companies  which  sell  sewing  ma- 
chines and  persons  or  individuals  who  en- 
gage in  the  business  of  selling  sewing  ma- 
chines. It  was  also  held  that  an  exemption 
of  merchants  engaged  in  a  general  business, 
keeping  sewing  machines  as  a  part  of  their 
stock,  did  not  discriminate  unconstitutionally. 
Quartlebaum  r.  State,  (1885)  70  Ala.  1. 


(i)  Emigrant  Agents. —  A  state  law  taxing  the  business  of  hiring  persons  to 
labor  outside  the  state  limits  does  not  deny  to  persons  engaged  in  such  business 
the  equal  protection  of  the  laws  when  the  business  of  hiring  persons  to  labor 
within  the  state  is  not  subjected  to  like  tax. 


Williams  r.  Fears.  (1900)  179  U.  S.  274, 
afflrvtin^  (1900)  110  Oa.  584.  See  also 
Shepperd  r.  Sumter  County,  (1877)  59  Ga. 
635. 

A  South  Carolina  statute  entitled  "An 
Act  to  prohibit  PTni^fnt  agents  frmn  plyiTi<T 
their  vocation  within  this  stato  witliout  fir^t 
obtaining:  a  licon^^p  thorcfor,  and  for  otiipr 
purposes,"  is  not  discriminatory  in  any  un- 
lawful sense  by  requiring  a  license  for  such 


business  when  the  labor  is  to  be  performed 
out  of  the  state  and  not  requiring  a  license 
when  the  labor  is  to  be  performed  within  the 
state.  "  The  business  which  seeks  to  induce 
laborers  to .  leave  the  state  and  the  business 
which  promotes  the  employment  of  laborers 
within  the  state,  are  an  different  in  their  ten- 
dencies for  good  or  evil  to  general  interest, 
as.  to  justify  a  different  classification  and 
treatment  with  rcspict  to  them.'*  State  V, 
Napier,   (1901)   03  S.  Car.  67. 
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(j)  Lanndry  Lieenie. 

A  statute  providing  that  "  every  male  per- 
son engaged  in  the  laundry  other  than  the 
steam  laundry  business  must  pay  a  license 
of  ten  dollars  per  quarter,  provided  that, 
where  more  thau  one  person  is  engaged  or 
employed  or  kept  at  work,  such  male  person 
or  persons  shall  pay  a  license  of  twenty-five 
dollars  per  quarter,  which  shall  be  the  license 
for  one  place  of  business  only,'*  when  another 
statute  provides  that  "  every  person  who  car- 
ries on  a  steam  laundry  must  pay  a  license 


of  fifteen  dollars  per  quarter,"  casts  a  greater 
burden  upon  those  conducting  the  business 
of  a  laundry  otherwise  than  by  steam, 
where  one  or  more  persons  are  employed, 
than  is  imposed  upon  those  conducting  a 
steam  laundry,  without  presenting  conditions 
which  would  justify  the  state  in  adding  this 
additional  burden.  In  re  Yot  Sang,  (1896) 
75  Fed.  Rep.  983.  But  in  State  V.  French, 
(1895)  17  Mont.  54,  the  statute  was  held  to 
be  valid. 


(k)  Ditoretion  in  Istning  licensei.  —  A  municipal  ordinance  vesting  power  in  the 
mayor  to  grant  or  refuse  a  license  to  sell  cigarettes  does  not  deny  the  equal 
protection  of  the  laws  because  in  other  kinds  of  business  where  licenses  are 
granted  to  persons  engaged  in  any  trade  or  occupation  there  is  not  given  to 
the  mayor  a  like  exercise  of  discretion. 

Gundling  v.  Chicago,  (1900)  177  U.  S.  186.       navigable  streams  or  from  the  marshes  of  this 


A  statute  relating  to  deposits  of  phos- 
phate rock  in  state  property  provided  "that 
in  ever}'  case  in  which  applications  shall  be 
made  to  the  board  of  agriculture  for  a  license 
to  dig,  mine,  and  remove  phosphate  rock  and 
phosphatic   deposits   from   the    beds    of   the 


state,  it  shall  be  within  the  power  and  au- 
thority of  the  said  board  to  grant  or  refuse 
the  said  license.,  as  the  said  board  may,  in  its 
discretion,  deem  best  for  the  interests  of  the 
state  and  the  proper  management  of  the  in- 
teresis  of  the  state  in  such  deposits."  State 
V.  Uagood,   (1888)   30  S.  Car.  519. 
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^  BepreientatiYes  shall  be  apportioned  among  the  several  states  according  to  their 
respective  numbers,  counting  the  whole  number  of  persons  in  each  state,  ex- 
cluding Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for 
the  choice  of  electors  for  President  and  Vice-President  of  the  TJnited  States, 
representatives  in  Congress,  the  executive  and  judicial  officers  of  a  state,  or  the 
members  of  the  legislature  thereof,  is  denied  to  any  of  the  male  inhabitants 
of  such  state,  being  twenty-one  years  of  age,  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other  crime, 
the  basis  of  representation  therein  shall  be  reduced  in  the  proportion  which 
the  number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male 
citizens  twenty-one  years  of  age  in  such  state." 

Olanse  of  Origiiial  Conttitution  AInrogated.  —  Slavery  having  been  abolished,  and  the 
persons  formerly  held  as  slaves  made  citizens,  this  clause  fixing  the  appor- 
tionment of  representatives  has  abrogated  so  much  of  the  corresponding  clause 
of  the  original  Constitution  as  counted  only  three-fifths  of  such  persons. 

Elk  V.  V^ilkins,  (1884)  112  U.  S.  102. 

A  Seoodod  State  Is  ITot  Entitled,  on  its  BeadmlBsion  into  the  Union^  to  immediate 
representation  of  the  two-fifths  of  its  colored  population  added  to  its  basis  of 
population  by  the  Fourteenth  Article  of  Amendment  to  the  Federal  Constitu- 
tion, without  awaiting  the  next  census. 

Segar,  2  Bart.  810. 

•tote  Control  of  Soifrago.  —  This  section  distinctly  recognizes  the  right  of  a 
state  to  deny  or  abridge  the  right  to  vote  of  the  male  inhabitants  who  are 
twenty-one  years  of  age,  and  it  is  well  known  that  many  of  the  states  have  from 
time  to  time,  by  an  impartial  and  uniform  rule  of  prohibition,  denied  the  right 
to  vote  to  such  of  their  male  inhabitants  as  were  thought  not  to  possess  the 
qualifications  necessary  for  an.  independent  and  intelligent  exercise  of  the  right. 

Stone  V.  Smith,  (1893)   150  Mass.  414.  to  classes  or  portions  of  the  male  inhabitants 

the  right  to  vote  which  is  allowed  to  other 

Not  only  does  this  section  assume  that  the  male  inhabitants.  The  regulation  of  the  suf- 
right  of  male  inhabitants  to  vote  was  the  frage  is  thereby  conceded  to  the  states  as  a 
special  object  of  its  protection,  but  it  as-  state's  right.  U.  S.  v.  Anthony,  (1873)  11 
sumes  and  admits  the  right  of  a  state  to  deny       Blatchf.  (U.  S.)  200,  24  Fed.  Cas.  No.  14,459. 

Subject  to  Penalty  of  Reduction  in  Representation.  —  **  The  first  section 
of  the  Fourteenth  Amendment  does  not  refer  to  the  exercise  of  the  elective 
franchise,  though  the  second  provides  that  if  the  right  to  vote  is  denied  or 
abridged  to  any  male  inhabitant  of  the  state  bavins^  attained  majority,  and 
being  a  citizen  of  the  United  States,  then  the  basis  of  representation  to  which 
each  state  is  entitled  in  the  Congress  shall  be  proportionately  reduced.  When- 
ever presidential  electors  are  appointed  by  popular  election,  then  the  right  to 

vote  cannot  be  denied  or  abridged  without  invoking  the  penalty,  and  so  of 
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the  right  to  vote  for  representatives  in  Congress,  the  executive  and  judicial 
officers  of  a  state,  or  the  members  of  the  legislature  thereof.  The  right  to  vote 
intended  to  be  protected  refers  to  the  right  to  vote  as  established  by  the  laws 
and  constitution  of  the  state.  There  is  no  color  for  the  contention  that  under 
the  amendments  every  male  inhabitant  of  the  state  Leing  a  citizen  of  the 
United  States  has  from  the  time  of  his  majority  a  right  to  vote  for  presidential 
electors." 

McPherson  v.  Blacker,  (1892)  146  U.  S.  39,  affirming  (1892)  92  Mich.  377. 

'*  Exolnding  Indians  Not  Taxed."  —  In  holding  that  Indians  maintaining  tribal 
relation  are  the  wards  of  the  nation  and  owe  no  allegiance  to  the  states,  and 
receive  from  them  no  protection,  the  Supreme  Court  of  the  United  States 
said :  "  In  declaring  the  basis  on  which  representation  in  the  lower  branch 
of  the  Congress  and  direct  taxation  should  be  apportioned,  it  was  fixed  that  it 
should  be  according  to  numbers,  excluding  Indians  not  taxed,  which,  of  course, 
excluded  nearly  all  of  that  race,  but  which  meant  that  if  there  were  such 
within  a  state  as  were  taxed  to  support  the  government,  they  should  be  counted 
for  representation,  and  in  the  computation  for  direct  taxes  levied  by  the  United 
States.  This  expression,  excluding  Indians  not  taxed,  is  found  in  the  Four- 
teenth Amendment,  where  it  deals  with  the  same  subject  under  the  new  condi- 
tions produced  by  the  emancipation  of  the  slaves.  Neither  of  these  shed 
much  light  on  the  power  of  Congress  over  the  Indians  in  their  existence  as 
tribes,  distinct  from  the  ordinary  citizens  of  a  state  or  territory." 

U.  S.  17.  Kagama,  (1886)  118  U.  S.  378. 

Indiaais  Not  Taxed  Are  Not  Citizens.  —  Indians  not  taxed  are  still  excluded 

r 

from  the  count,  for  the  reason  that  they  are  not  citizens.  Their  absolute 
exclusion  from  the  basis  of  representation,  in  which  all  other  persons  are 
now  included,  is  wholly  inconsistent  with  their  being  considered  citizens. 

Elk  V.  Wilkins,  (1884)   112  U.  S.  102. 
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*'  No  person  shall  be  a  senator  or  representative  in  Congress,  or  elector  of  President 
and  Vice-President,  or  hold  any  office,  civil  or  military,  nnder  the  United  States, 
or  under  any  state,  who,  having  previously  taken  an  oath,  as  a  member  of 
Congress,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any  state 
legislature,  or  as  an  executive  or  judicial  officer  of  any  state,  to  support  the 
Constitution  of  the  United  States,  shall  have  engaged  in  insurrection  or 
rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof. 
But  Congress  may  by  a  vote  of  two-thirds  of  each  House,  remove  such  dis- 
abiUty." 

State  Offloert. —  Sheriffs,  Cotmty  Solicitors,  and  Other  Officers  required  to  take 
an  oath  to  support  the  Constitution  of  the  United  States  by  the  laws  of  the 
state  are  within  the  operation  of  this  clause. 

Worthy  t\  Barrett,  (1869)   63  N.  Car.  199. 

A  Constable  who  took  the  oath  to  support  the  Constitution  of  the  United 
States,  required  of  such  an  office,  and  subsequently  engaged  in  the  civil  war, 
was  an  officer  of  the  state  within  the  meaning  of  this  amendment 

U.  S.  V.  Powell,  (1871)  66  N.  CJir.  709,  27  Fed.  Cas.  No.  16,079. 

Engaged  in  BsbeUion.  —  One  Who  Is,  or  Has  Been,  Disloyal  to  the  government 
is  disqualified  to  hold  a  seat  as  representative  in  Congress. 

Smith  V.  Brown,  2  Bart.  395;  McKee  v.  Young,  2  Bart.  422;  Christy,  2  Bart  464; 
Wallace  17.  Simpson,  2  Bart.  731. 

The  Word  "  Engage  "  Implies  a  Voluntary  Effort  to  assist  the  insurrection 
or  rebellion,  and  to  bring  it  to  a  successful  termination.  When  a  person 
furnished  a  substitute  for  himself  to  the  Confederate  army,  but  alleges  that 
he  himself  was  enrolled,  and  was  about  to  be  conscripted,  and  was  overcome 
by  force,  which  he  could  not  resist,  his  action  must  have  been  prompted  by  a 
well-grounded  fear  of  great  bodily  harm  and  the  result  of  force,  which  he 
was  able  neither  to  escape  nor  resist,  and  his  action  must  have  sprung  from 
want  of  sympathy  with  the  insurrectionary  movement,  and  not  from  his 
repugnance  to  being  in  the  army  merely. 

U.  S.  V.  Powell,  (1871)  66  N.  Car.  709,  27  Fed.  Cas.  No.  16,079. 

''  Aid  and  Comfort  may  be  given  to  an  enemy  by  words,  of  encourage- 
ment., or  the  expression  of  an  opinion,  from  one  occupying  an  influential  posi- 
tion;" or  by  "being  active  in  feeding  rebels"  engaged  in  war  against  the 
government 

McKee  r.  Young,  2  Bart.  422. 

Holding  oiftoe  under  Confederate  eovemment —  With  Purpose  to  Render  Assistance 

to  United  States.  —  The  holding  of  an  office  under  a  seceded  state  government, 
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where  the  prime  purpose  was  to  render  assistance  to  the  United  States  govern- 
ment and  its  loyal  citizens,  while  a  violation  of  the  letter  was  not  inimical  to 
the  spirit  of  the  Fourteenth  Amendment  to  the  Constitution,  and  did  not  dis- 
qualify one  from  holding  the  office  of  representative. 

Tacker  t?.  Booker,  2  Bart  772.     See  also  Patterson,  Taft   271. 

Holding  a  Commission  of  Justice  of  the  Peace  under  the  Confederate  gov- 
ernment did  not  necessarily  involve  giving  adherence  or  countenance  to  the 
rebellion. 

destroy  friend  and  foe  alike.  He  was  a  mere 
peace  officer,  and  unless  it  be  shown  that 
under  his  commission  the  defendant  did  some 
act  in  aid  of  the  insurrection  or  rebellion, 
the  fact  that  he  was  justice  of  the  peace  is 
of  no  consequence  in  the  determination  of  his 
guilt  or  innocence  under  this  indictment.*' 


U.  S.  f?.  Powell,  (1871)  65  N.  Car.  709,  27 
Fed.  Cas.  No.  16,079,  wherein  the  court  said: 
"  It  was  absolutely  necessary  that  during 
that  commotion  there  should  have  been  some 
to  preserve  order  and  to  restrain  the  vicious 
and  licentious,  who,  without  this,  would  have 
taken  advantage  of  the  turmoil  to  pillage  and 


A  Clerk  of  a  District  Court,  holding  the  office  during  the  Civil  War,  did 
not  engage  in  insurrection  or  rehellion  against  the  United  States  government, 
or  give  aid  or  comfort  to  the  enemies  thereof,  if  he  confined  himself  to  his 
legitimate  duties  as  clerk. 


Hudspeth  v.  Garrigues,  (1869)  21  La.  Ann. 
684,  wherein  the  court  said :  "  If,  in  leg- 
islative, or  other  official  capacity,  he  had 
been  engaged  in  the  furtherance  of  the  un- 
lawful purposes  of  the  insurgents,  when  the 
duties  of  his  office  necessarily  had  relation 
to  the  support  of  the  rebellion;   if  he   had 


held  a  position  created  for  the  purpose  of 
more  effectually  carrying  on  hostilities,  or 
whose  duties  appertained  to  the  support  of 
the  rebel  cause;  or  if  he  had  in  some  way 
misused  the  office  he  did  hold  to  forward  the 
designs  of  the  enemies  of  the  United  States; 
the  case  would  have  been  very  dilferent." 


Involv/nia/ry  Service  in  the  Confederate  Army  does  not  render  the  person 
rendering  such  service  ineligible  to  hold  the  office  of  sheriff. 

Privett  17.  Stevens,   (1881)   25  Kan.  275. 

BmoTal  of  Disability  —  Effect  of  Pardon.  —  This  section  does  not  operate  to 
exclude  a  person  from  holding  office  under  the  United  States  who  received 
a  full  pardon  from  the  President  for  the  part  he  had  taken  in  the  Civil  War 
prior  to  the  adoption  of  the  amendment 

Pardon  —  Lawton's  Case,  (1885)   18  Op.  Atty.-Gen.  149. 

By  Resolution  of  House  of  Representatives. 

A  person  who  had  accepted  office  under  a  in  Congress,  could  be  relieved  of  such  dis- 
Confraerate  state,  thereby  becoming  disquali-  qualification  by  resolution  of  the  House  of 
Hed  from  holding  the  office  of  representative       Representatives.    Butler,  2  Bart.  461. 

The  Act  of  Congress  of  June  6,  1898,  ch.  389,  30  Stat.  L.  432,  provides 
"  that  the  disability  imposed  by  section  3  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  heretofore  incurred  is  hereby  removed." 

See  6  Fed.  Stat.  Annot.  583. 

B«trofp««tiTe  Operation.  —  Persons  in  office  before  the  promulgation  of  this 
amendment  were  not  removed  therefrom  by  the  direct  and  immediate  effect 
of  the  prohibition  to  hold  office  contained  in  this  section,  but  legislation  by 
Congress  was  necessary  to  give  effect  to  the  prohibition  by  providing  for  such 
removal,  and  it  results  further  that  the  exercise  of  their  several  functions  by 
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these  ojfficers,  until  removed  in  pursuance  of  such  legislation,  was  not  unlawful. 
The  intention  was  to  create  a  disability  to  remove  axiy  proper  case  by  a  two- 
thirds  vote,  and  to  be  made  operative  in  other  cases  by  the  legislation  of  Con- 
gress in  its  ordinary  course.  This  construction  gave  certain  effect  to  the 
undoubted  intent  of  the  amendment  to  insure  the  exclusion  from  office  of  tiie 
designated  class  of  persons  if  not  relieved  from  their  disability,  and  avoided 
the  manifold  evils  which  must  have  attended  tlie  construction  that  this  prohibi- 
tion incidentally,  on  the  day  of  its  promulgation,  affected  all  offices  held  by 
persons  within  the  category  of  prohibition,  and  made  all  official  acts  performed 
by  them  since  that  day  null  and  void. 

Griffin's  Case,  (1869)  Chase  (U.  S.)  364,  11  Fed.  Cas.  No.  5,815.     See  State  v.  Watkins, 
(1860)  21  La.  Ann.  633. 

Paymant  of  Claim  Prohibiud  by  Joint  Besolntion.  —  Where  the  payment  of  a  claim 
against  the  government  would  otherwise  come  within  the  prohibition  of  a  joint 
resolution,  the  fact  that  the  political  disabilities  of  the  claimant  imposed  by 
this  section  have  since  been  removed  by  Congress  does  not  free  the  claim 
from  the  operation  of  that  resolution ;  the  prohibition  of  payment  still  continues. 

Williams's  Case,  (1873)   14  Op.  Atty.-Gen.  329. 
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''  The  validity  of  the  public  debt  of  the  United  States,  authorized  by  law,  including 
debts  incurred  for  payment  of  pensions  and  bounties  for  services  in  suppressing 
insurrection  or  rebellion,  shall  not  be  questioned.  But  neither  the  United 
States  nor  any  state  shall  assume  or  pay  any  debt  or  obligation  incurred  in 
aid  of  insurrection  or  rebellion  agfainst  the  United  States,  or  any  claim  for 
the  loss  or  emancipation  of  any  slave;  but  all  such  debts,  obligations  and 
claims  shall  be  held  illegal  and  void." 


A  Contrtet  for  thit  Pnrehai*  of  Confederate  Conpon  Bonds  and  the  undertaking  to  de- 
liver them  cannot  be  enforced,  nor  will  a  court  entertain  a  suit  to  recover  dam- 
ages against  a  party  for  the  failure  to  comply  with  the  oontraot  for  such  bonds 
or  obligations. 


Branch  v,  Haas,  (1883)  16  Fed.  Rep.  54, 
wherein  the  court  said :  "  The  plaintiff  re- 
lies upon  the  authority  of  Thorington  v. 
Smith,  (1868)  8  Wall.  (U.  S.)  1.  That  was 
a  case  where  property  had  been  sold  in  1864, 
while  the  war  was'  flagrant.  The  property 
was  real. estate.  A  portion  of  the  purchase 
money  was  paid  in  Confederate  treasury 
notes,  which  was  the  currency,  and  substan- 
tially the  only  currency,  in  circulation  at  the 
time  here,  in  Montgomery,  Alabama,  where 
the  transaction  took  place  and  where  all  the 
parties  resided  at  the  time.  A  note  was 
given  for  the  unpaid  portion  of  the  purchase 
money,  ten  thousand  dollars,  and  after  the 
war  ended  and  the  Confederate  States  of 
America  passed  out  of  existence,  suit  was 
brought  for  the  unpaid  portion  of  the  pur- 
chase money  of  the  property,  and  the  question 
was  whether  the  note  could  be  enforced.  The 
transaction  of  sale  of  which  it  was  a  part  was 
in  Confederate  treasury  notes,  and  it  was  pro- 
posed to  be  shown  that  it  was  the  under- 
standing of  the  parties  that  the  note  also  was 
to  be  paid  in  the  same  currency.  Tlie  court 
held  that  such  contracts  could  be  enforced 
in  the  courts  of  the  United  States,  after  the 
restoration  of  peace,  '  to  the  extent  of  their 
just  obligation,'  but  the  opinion  of  the  court 
shows  that  this  result  was  reached,  not  be- 
cause of  any  recognition  of  Confederate  treas- 


ury notes  as  of  any  just  and  valid  obligation, 
or  that  transactions  based  upon  such  currency 
should  be  upheld,  except  as  to  persons  resid- 
ing within  Ccmfederate  lines,  and  where  such 
currency  was  the  only  currency  in  which  ex- 
changes in  the  common  transactions  of  life 
could  be  made;  and  in  speaking  of  such  cur- 
rency the  court  said  in  that  case :  '  It  must 
be  regarded,  therefore,  as  a  currency  imposed 
upon  the  community  by  irresistible  force.' 
This  case  of  Thorington  v.  Smith  is  com- 
mented on  in  the  subsequent  case  of  Hanauer 
V,  Woodruff,  (1872)  16  Wall.  (U.  S.)  439, 
cited  above,  which  was  a  suit  on  a  promissory 
note,  dated  at  Memphis,  Tennessee,  December 
22,  1861,  the  consideration  of  which  was 
bonds  issued  by  the  authority  of  the  conven- 
tion of  Arkansas  which  attempted  to  carry 
the  state  out  of  the  Union,  for  the  purpose 
of  supporting  the  war  levied  by  the  insurrec- 
tionary bodies  then  controlling  the  state 
against  the  federal  government.  In  that  case 
the  court  held  that  the  bonds  did  not  consti- 
tute a  valid  consideration  for  the  note  sued 
on,  even  though  bonds  of  that  character  were 
used  as  a  circulating  medium  in  Arkansas 
and  about  Memphis,  Tennessee,  in  the  busi- 
ness transactions!  of  the  people." 

See  Contract  for  Payment  of  Confederate 
NoteSf  supra,  p.  237. 
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**  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the  pro- 
visions of  this  article." 

I.  Legislation  Must  Be  Directed  Against  State  Action,  631. 

1.  In  General,,  631. 

2.  Except  in  Cases  of  Affirmative  Grants  of  Power  to  Congress^  632. 

3.  Conspiracy  to  Deprive  Any  Person  of  the  Equal  Protection  of  the  Laws,  632. 

4.  Prohibiting  Denial  of  Admission  to  Privileges  of  Public  Places^  633. 

II.  Power  Limited  to  Enforcement  of  Guaranty,  634. 

III.  Jurors  Not  to  Be  Excluded  on  Account  of  Race,  etc.,  634. 

IV.  Removal  of  Causes  Against  Persons  Denied  Any  Civil  Right, 

635- 
V.  Empowering  Officer  to  Determine  Facts  of  Citizenship,  635. 

VI.  No  Power  to  Legislate  on  Local  Affairs,  635. 

L  Legislation  Must  Be  Dibected  Agaiest  State  Action  —  1.  In  General. 

—  The  prohibitions  of  the  Fourteenth  Amendment  are  directed  to  the  states, 
and  they  are  to  a  degree  restrictions  of  state  power.  It  is  these  which  Con- 
gress is  empowered  to  enforce,  and  to  enforce  against  state  action,  however 
put  forth,  whether  that  action  be  executive,  legislative,  or  judicial.  Sudi  en- 
forcement is  no  invasion  of  state  sovereignty.  No  law  can  be,  which  the  people 
of  the  state  have,  by  the  Constitution  of  the  United  States,  empowered  Con- 
gress to  enact. 

^0?  p.  Virginia,  (1879)  100  U.  S.  346.    See  and    to    supersede    them.      The    legislation 

also  Ex  p,  Riggins,    (1904)    134   Fed.   Rep.  which  Congress  is  authorized  to  adopt  in  this 

404;   U.  S.  V,  Patrick,    (1893)    64  Fed.  Rep.  behalf    is    not    general    legislation    upon    the 

350;   U.  S.  V,  Washington,    (1883)    20  Fed.  rights  of  the  citizen,  but  corrective  legisla- 

Rep.  631;   Smoot  r.  Kentucky  Cent.  R.  Co.,  tion,  that  is,  such  as  may  be  necessary  and 

(1882)   13  Fed.  Rep.  343.  proper   for  counteracting   such   laws   as   the 

Until  some  state  law  has  been  passed,  or  '.^Jl^il^i^l^j:^^                                 Vrn^^^'nlifJ^a 

some    state    action    through    its    officers    or  ^"^endment,  they  are  prohibited  from  making 

I™:*-  ir!!«  u        *  1    *•"*""*"    *'-'    \r     -  ul„  or  enforcing,  or  such  acts  and  proceedings  as 

agents  has  been  taken,  adverse  to  the  rights  ,           .       »'     commit  or  take  and  which  bv 

of   citizens   sought    to   be   protected    by    the  ,?!    „r!!^HTJr,f ^w    Jr.    «;^^^^ 

w     _x      1,1-   A         J        i.         1     •  1  J."         *  i.1,  the    amendment,    tney    are    pronioitea    from 

tourtecnth  Amendment,  no  legislation  of  the  committing  or  taking.     Civft  Righte  Cases, 

united  States  under  said  amendment,  nor  any  n883)   109  U   S    13 

proceeding    under    such    legislation,    can    be  ^  '  ... 

called  into  activity;  for  the  prohibitions  of  Conspiracy  to  prevent  appearance  as  a 
the  amendment  are  against  state  laws  and  witness.  —  The  right  of  any  person  to  be  a 
acts  done  under  state,  authority.  Of  course,  witness,  and  to  attend  court  for  the  purpose 
legislation  may  be,  and  should  be,  provided  in  of  giving  his  testimony,  is  not  a  right  granted 
advance  to  meet  the  exigency  when  it  arises;  by  the  Constitution.  The  construction  of  a 
but  it  should  be  adapted  to  the  mischief  and  statute  which  would  briri<r  within  its  mean 
wrong:  which  the  araenflment  wns  intended  to  ing  a  charge  of  conspiracy  to  oppress  a 
provide  against;  and  that  is,  state  laws  or  citizen  of  the  United  States  in  the  exercise 
state  action  of  some  kind,  adverse  to  the  of  his  right  to  appear  and  testify  as  a  wit- 
rights  of  the  citizen  secured  by  tlie  amend-  ness  before  the  grand  jurv  of  a  federal  court, 
ment.  Such  legislation  cannot  properly  cover  and  also  that  of  havincj.  in  pursuance  of  such 
the  whole  domain  of  rights  appertnining  to  conspiracv,  murdered  him  because  of  his  ha v- 
life,  liberty,  and  property,  defining  them  and  ing  exercised  th^t  right,  would  render  it  in- 
providing  for  their  vindication.  Tint  would  f»«^TT«!i«?tort  >^it>i  tVip  ronstitution.  U.  S.  v. 
be  to  establish  a  code  of  municipal  law  regu-  Snuges.  (1801)  48  Fed.  Rep.  86.  wherein  the 
lative  of  all  private  rights  between  man  and  on^^rf  siid  thit  ther^  is  nothing  to  indicate 
man  in  society.  It  would  be  to  make  Con-  that  the  provisions  of  these  amendments  "  are 
gress  take  the  place  of  the  state  legislatures  to  be  enforced  by   congressional   enactments 
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authorizing  the  trial,  conWction,  and  punish-  '^  I   am,  therefore,   of   opinion   that  in   bo 

ment  of  individuals  for  individual  invasions  far  as  the  Civil  Rights  Bill  assumes  to  com- 

of  individual  rights,  unless  committed  under  pel,  r^ulate,  or  control  the  admission  of  evi- 

state  authority;   this  amendment  guarantees  dence  in  the  courts  of  this  state,  it  is  in- 

immunity  from  state  laws  and  state  acts  in-  operative,  unconstitutional,  and  void.*'     Ver 

vading  the  privileges  and  rights  specified  in  Gilpin,  C.  J.,  in  The  State  t?.  Rash,   (1867) 

the  amendment,  but  confers  no  rights  upon  Houst.  Crim.  Cas.   (Del.)   271. 
one  citizen  as  against  another.    The  provision 

authorizing  Congress  to  enforce  its  guarantees  The  Civil  Rights  Bill  ojf  1866  must  prevail 

by  legislation   means   such   legislation  as   is  where  its  provisions  come  into  conflict  with 

necessary    to    control    and    counteract    state  state  law ;  and,  under  its  first  section,  negroes 

abridgment.      Writ    of    error    dismissed,    as  have  equal  rights  with   whites  to  give  evi- 

such  writ  does  not  lie  on  behalf  of  the  United  dence,  and  are  competent  witnesses.     Ex  p. 

States   in   criminal   cases   in   the  absence  of  Warren,  (1868)  31  Tex.  143;  Kelley  v.  State, 

statute,  (1892)  144  U.  S.  310.    See  sees.  1977  (1869)  26  Ark.  392. 
and  1978,  R.  S.,  1  Fia>.  Stat.  Annot.  791. 

2.  Except  in  Cases  of  Affirmative  Grants  of  Power  to  Congress.  —  The  rule  that 
in  the  enforcement  of  provisions  guaranteeing  civil  rights,  Congress  is  limited 
to  the  enactment  of  legislation  corrective  of  any  wong  committed  by  the 
states  and  not  by  the  individuals,  does  not  apply  to  those  cases  in  which  Con- 
gress is  clothed  with  direct  and  plenary  powers  of  legislation  over  the  whole 
subject,  accompanied  by  an  express  or  implied  denial  of  such  power  to  the 
states,  as  in  the  regulation  of  commerce  with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes,  the  coining  of  money,  the  establishment 
of  post  offices  and  post  roads,  the  declaring  of  war,  etc  In  these  cases  Con- 
gress has  power  to  pass  laws  for  regulating  the  subjects  specified  in  every  detail, 
and  the  conduct  and  transactions  of  individuals  in  respect  thereof.  But  where 
a  subject  is  not  submitted  to  the  general  legislative  power  of  Congress^  but 
is  only  submitted  thereto  for  the  purpose  of  rendering  effective  some  prohibition 
against  particular  state  legislation  or  state  action  in  reference  to  that  subject, 
the  power  given  is  limited  to  its  object,  and  any  legislation  by  Congress  in 
the  matter  must  necessarily  be  corrective  in  its  character,  adapted  to  counteract 
and  redress  the  operation  of  such  prohibited  state  laws  or  proceedings  of  state 
officers. 

Civil  Rights  Gases,  (1883)  109  U.  S.  18.  teed  by  it,  even  without  an  express  delega- 
tion of  power,  may  be  protected  by  Congress. 

Right  or  immunity  guaranteed  by  the  Con-  Sirauder  r.  West  Virginia,  (1879)  100  U.  S. 
stitution.  —  A  right  or  an  immunity,  whether  310,  reversing  State  v,  Strauder,  (1877)  11 
created  by  the  Constitution  or  only  guaran-      W.  Va.  745. 

3.  Conspiracy  to  Deprive  Any  Person  of  the  Equal  Protection  of  the  Laws.  — 

Section    5519,    R.    S.,    providing   that    "  if    two   or   more   persons   in   any 

state  or  territory  conspire  or  go  in  disguise  upon  the  highway  or  on  the 

premises  of  another  for  tlie  purpose  of  depriving,  either  directly  or  indirectly, 

any  person  or  class  of  persons  of  the  equal  protection  of  the  laws  or  of  equal 

privileges  or  immunities  under  the  laws,  or  for  the  purpose  of  preventing  or 

hindering  the  constituted  authorities  of  any  state  or  territory  from  giving 

or  securing  to  all  persons  within  such  state  or  territory  the  equal  protection 

of  the  laws,  each  of  said  persons  shall  be  punished  by  a  fine  of  not  less  than 

five  hundred  dollars  nor  more  than  five  thousand  dollars,  or  by  imprisonment^ 

with  or  without  hard  labor,  not  less  than  six  months  nor  more  than  six  years, 

or  by  both  such  fine  and  imprisonment,"  is  not  warranted  by  any  clause  in 

this  amendment     It  is  not  limited  to  take  effect  only  in  case  the  state  shall 
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abridge  the  privileges  or  immunities  of  citizens  of  the  United  States,  or  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law,  or  deny 
to  any  person  the  equal  protection  of  the  laws.  It  applies,  no  matter  how 
well  the  state  may  have  performed  its  duty.  Under  it  private  persons  are  liable 
to  punishment  for  conspiring  to  deprive  any  one  of  the  equal  protection  of 
the  laws  enacted  by  the  state. 


U.  S.  r.  Harris,  (1882)  106  U.  S.  632, 
wherein  the  court  said :  *'  When  the  state  has 
been  guilty  of  no  violation  of  its  provisions; 
when  it  has  not  made  or  enforced  any  law 
abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States;  when  no  one 
of  its  departments  has  deprived  any  person 
of  life,  liberty,  or  property  without  due  proc- 
ess of  law,  or  denied  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws; 


when,  on  the  contrary,  the  laws  of  the  state, 
as  enacted  by  its  legislative,  and  construed 
by  its  judicial,  and  administered  by  its  ex- 
ecutive departments,  recognize  and  protect 
the  rights  of  all  persons,  the  amendment  im- 
poses no  duty  and  confers  no  power  upon 
Congress."  See  also  Baldwin  v,  Franks,  ( 1887 ) 
120  U.  S.  684;  Le  Grand  v.  U.  S.,  (1882)  12 
Fed.  Rep.  579. 


4.  Prohibiting  Denial  of  Admission  to  Privilegei  to  Public  Places.  —  An  Act 

of  Congress  which  declares  that  in  the  enjoyment  of  the  accommodations  and 
privileges  of  inns,  public  conveyances,  theatres,  and  other  places  of  amuse- 
menty  no  distinction  shall  be  made  between  citizens  of  different  race  or  color, 
or  between  those  who  have  and  those  who  have  not  been  slaves,  is  not  within  the 
power  of  Congress  under  this  clause.  The  statute  does  not  profess  to  be  cor- 
rective of  any  constitutional  wrong  committed  by  the  state,  but  steps  into  the 
domain  of  local  jurisprudence,  and  lays  down  rules  for  the  conduct  of  indi- 
viduals in  society  towards  each  other,  and  imposes  sanctions  for  the  enforce- 
ment of  those  rules  without  referring  in  any  manner  to  any  supposed  action 
of  the  state  or  its  authorities. 


Civil  Rights  Cases,  (1883)  109  U.  S.  10. 
See  also  U.  S.  v.  Washington,  (1883)  20  Fed. 
Rep.  631;  Charge  to  Grand  Jurj%  (1876)  1 
Hughes  (U.  S.)  641,  30  Fed.  Cas.  No.  18,268. 

An  Act  of  Congress,  so  far  as  it  seeks  to 
inflict  penalties  for  the  violation  of  any  or 
all  rights  which  belong  to  the  citizens  of  a 
state,  and  not  to  citizens  of  the  United  States, 
as  such,  is  the  exercise  of  a  power  not  au- 
thorized by  any  provision  of  the  Constitution 
of  the  United  States,  and  the  privilege  to  use 
for  local  travel  any  public  conveyance  is  not 
a  right  arising  under  the  Constitution  of  the 
United  States.  Cully  v.  Baltimore,  etc.,  R. 
Co.,  (1876)  1  Hughes  (U.  S.)  536,  6  Fed. 
Cas.  No.  3,466. 

There  is  no  power  of  federal  legislation  to 
provide  penalties  for  the  violation  of  any 
privileges   save   the   few   which   are   enjoyed 

?rimarily  under  the  Federal  Constitution, 
'he  Act  of  Congress  making  it  an  offense  to 
deny  to  colored  people  "  the  full  and  equal 
enjoyment  of  the  accommodations,  advan- 
tages, facilities,  and  privileges  of  the  theatres 
and  inns  "  of  a  state  is  invalid.  Charge  to 
Grand  Jury,  (1875)  21  Int.  Kcv.  Rpc.  173, 
30  Fed.  Cas.  No.  18,2G0. 

The  state  laws  of  North  Carolina  fully 
protect  all  persons,  irresp('cti\e  of  class,  in 
equal  rights  to  the  use  and  accommodations 
of  inns  and  public  conveyances;  and  there- 
fore the  Civil  Rights  Act  of  Alarch  1,  1875, 


18  Stat.  L.  114,  p.  335,  was  not  necessary 
in  North  Carolina,  its  only  effect  being  to 
give  to  the  federal  courts  the  jurisdiction  of 
wrongs  suffered  by  citizens  by  reason  of  class. 
Civil  Rights  Bill,  (1876)  1  Hughes  (U.  S.) 
641. 

Contrasted  with  Thirteenth  Amendment. 
— "  We  must  not  forget  that  the  province 
and  scope  of  the  Thirteenth  and  Fourteenth 
Amendments  are  different;  the  former  simply 
abolished  slavery;  the  latter  prohibited  the 
states  from  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States; 
from  depriving  them  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  from 
denying  to  any  the  equal  protection  of  the 
laws.  The  amendments  are  different,  and 
the  powers  of  Congress  under  them  are  differ- 
ent. What  Congress  has  power  to  do  under 
one,  it  may  not  have  power  to  do  under  the 
other.  Under  the  Thirteenth  Amendment,  it 
has  only  to  do  with  slavery  and  its  incidents. 
Under  the  Fourteenth  Amendment,  it  has 
power  to  counteract  and  render  nugatory  all 
state  laws  and  proceedings  which  have  the 
effect  to  abridge  any  of  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or 
to  deprive  them  of  life,  liberty,  or  property 
without  due  process  of  law,  or  to  deny  to  any 
of  them  the  equal  protection  of  the  lawn. 
Under  the  Thirteenth  Amendment,  the  legis- 
lation, so  far  as  necessary  or  proper  to  eradi- 
cate all  forms  and  incidents  of  slavery  and 
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involuntary  servitude,  may  be  direct  and  pri- 
mary, operating  upon  the  acts  of  individuals, 
whether  sanctioned  by  state  legislation  or 
not;  under  the  Fourteenth,  as  we  have  al- 
ready shown,  it  must  necessarily  be,  and  can 


only  be,  corrective  in  its  character,  addressed 
to  counteract  and  afford  relief  against  state 
regulations  or  proceedings."  Civil  Rights 
Cases,  (1883)   109  U.  S.  23. 


n.  PowEB  Limited  to  Ekfoegemekt  of  Ouaeaktt.  —  This  amendment 
does  not  add  anything  to  the  rights  which  one  citizen  has  under  the  Con- 
stitution against  another.  The  equality  of  the  rights  of  the  citizens  is  a 
principle  of  republicanism.  Every  republican  government  is  in  duty  bound 
to  protect  all  its  citizens  in  the  enjoyment  of  this  principle,  if  within  its 
power.  That  duty  was  originally  assumed  by  the  states,  and  it  still  remains 
there.  The  only  obligation  resting  upon  the  United  States  is  to  see  that  the 
states  do  not  deny  the  right  This  the  amendment  guarantees,  but  no  more. 
The  power  of  the  national  government  is  limited  to  the  enforcement  of  this 
guaranty. 

nate  against  colored  men  as  a  race,  and  deny 
them  equal  civil  rights  with  other  citizens, 
are  now  prohibited  by  the  Constitution,  and 
may  be  declared  unconstitutional  by  the 
courts;  and  Congress  may  also  enforce  the 
civil  rights  thus  denied,  by  suitable  legisla- 
tion." Charge  to  Grand  Jury,  (1875)  1 
Hughes  (U.  S.)  641,  30  Fed.  Cas.  No.  18,268. 


U.  S.  t7.  Cruikshank,  (1876)  92  U.  S.  555, 
affirming  (1874)  1  Woods  (U.  S.)  308,  25 
Fed.  Cas.  No.  14,897. 

"The  recent  amendments  to  the  Constitu- 
tion were  intended  to  secure  freedom  and  the 
benefits  of  citizenship  to  colored  men,  and 
protect  their  civil  rights  against  hostile  state 
legislation.     All   state  laws  which  discrimi- 


in.  JuBOKS  Not  to  Be  Excluded  on  Account  of  Bace,  etc.  —  An  Act  of 

Congress  which  enacts  that  "  no  citizen  possessing  all  other  qualifications  which 
are  or  may  be  prescribed  by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States,  or  of  any  state,  on  account  of  race, 
color,  or  previous  condition  of  servitude;  and  any  officer  or  other  person 
charged  with  any  duty  in  the  selection  or  summoning  of  jurors  who  shall 
exclude  or  fail  to  summon  any  citizen  for  the  cause  aforesaid  shall,  on  con- 
viction thereof^  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than 
five  thousand  dollars,"  is  a  constitutional  exercise  of  the  power  of  Congress 
under  this  provision. 


Ex  p.  Virginia,  (1879)  100  U.  S.  344, 
wherein  the  court  said :  "  All  of  the  amend- 
ments derive  much  of  their  force  from  this 
latter  provision.  It  is  not  said  that*  the  judi- 
cial power  of  the  general  government  shall 
extend  to  enforcing  the  prohibitions  and  to 
protecting  the  rights  and  immunities  guar- 
anteed. It  is  not  said  that  branch  of  the 
government  shall  be  authorized  to  declare 
void  any  action  of  a  state  in  violation  of  the 
prohibitions.  It  is  the  power  of  Congress 
which  has  been  enlarged.  Congress  is  au- 
thorized to  enforce  the  prohibitions  by  ap- 
propriate legislation.  Some  legislation  is 
contemplated  to  make  the  amendments  fully 
effective.  Whatever  legislation  is  appro- 
priate, that  is,  adapted  to  carry  out  the  ob- 
jects the  amendments  have  in  view,  whatever 
tends  to  enforce  submission  to  the  prohibitions 
they  contain,  and  to  secure  to  all  persons  the 
enjoyment  of  perfect  equality  of  civil  rights 
and  the  equal  protection  of  the  laws  against 
state  denial  or  invasion,  if  not  prohibited,  is 
brought  within  the  domain  of  congressional 


power."  See  Act  of  March  1,  1875,  ch.  114, 
sec.  4,  4  Fed.  Stat.  Annot.  740.  See  also 
Neal  V.  Delaware,  (1880)   103  U.  S.  370. 

The  principle  is  reaffirmed  that  sections 
1977  and  641,  R.  S.,  and  the  Act  of  March  1, 
1875,  18  Stat.  L.  114,  sec.  4,  "were  consti- 
tutional exertions  of  the  power  of  Congress 
to  enact  appropriate  legislation  for  the  en- 
forcement of  the  provisions  of  the  Fourteenth 
Amendment,  which  was  designed,  primarily, 
to  secure  to  the  colored  race,  thereby  invested 
with  the  rights,  privileges,  and  responsi- 
bilities of  citizenship,  the  enjoyment  of  all 
the  civil  rights  that,  under  the  law,  are  en- 
joyed by  white  persons;  that  while  a  state, 
consistently  with  the  purposes  for  which  the 
amendment  was  adopted,  may  confine  the 
selection  of  jurors  to  males,  to  freeholders, 
to  citizens,  »  ♦  ♦  and  therefore  an  ac- 
cused, being  of  the  colored  race,  cannot  claim 
s\<  iTi;i1t«^'r  of  ricrht  that  his  race  shall  be 
represented  on  the  jury,  yet  a  denial  to  citi- 
zens  of   the   African    race,   because   of   their 
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color,  of  the  right  or  privilege  accorded  to  with  the  amendment,  and  within  the  power 

white  citizens,  of  participating  as  jurors  in  of   Congress,   by   appropriate   legislation,    to 

the  administration  of  justice,  would  be  a  dis-  prevent."    Gibson  v.  Mississippi,  (1896)    102 

crimination  against  the   former  inconsistent  U.  S.  565. 

IV.  Bemoval  of  Causes  Against  Pebsoks  Denied  Ant  Ciyil  Bight.  — 

Section  641,  R.  S.,  enacting  that  "  when  any  civil  suit  or  criminal  prosecution 
is  commenced  in  any  state  court,  for  any  cause  whatsoever,  against  any  person 
who  is  denied,  or  cannot  enforce,  in  the  judicial  tribunals  of  the  state,  or  in 
the  part  of  the  state  where  such  suit  or  prosecution  is  pending,  any  right 
secured  to  him  by  any  law  providing  for  the  equal  civil  rights  of  citizens  of 
the  United  States,  or  of  all  persons  within  the  jurisdiction  of  the  United 
States,  *  *  *  guch  suit  or  prosecution  may,  upon  the  petition  of  such 
defendant,  filed  in  said  state  court  at  any  time  before  the  trial  or  final  hearing 
of  the  cause,  stating  the  facts,  and  verified  by  oath,  be  removed  for  trial  into 
the  next  Circuit  Court  to  be  held  in  the  district  where  it  is  pending,"  was  fully 
warranted  by  the  fifth  section  of  the  Fourteenth  Amendment. 


Strauder  r.  West  Virginia,  (1879)  100  U. 
S.  311,  reversing  State  v.  Strauder,  (1877)  11 
W.  Va.  745.     See  4  Fed.  Stat.  Annot.  258. 

Congress,  by  virtue  of  the  fifth  section  of 
the  Fourteenth  Amendment,  may  enforce  the 
prohibitions  whenever  they  are  disregarded 
by  either  the  legislative,  the  executive,  or  the 
judicial  department  of  the  state.  The  mode 
of  enforcement  is  left  to  its  discretion.  It 
may  secure  the  right,  that  is,  enforce  its 
recognition,  by  *  removing  the  case  from  a 
state  court  in  which  it  is  denied,  into  a  fed- 
eral court  where  it  will  be  acknowledged. 
Of  this  there  can  be  no  reasonable  doubt. 
Removal  of  cases  from  state  courts  into  courts 
of  the  United  States  has  been  an  acknowl- 
edged mode  of  protecting  rights  ever  since 
the  foundation  of  the  government.  Its  con- 
stitutionality has  never  been  seriously 
doubted.  Virginia  t?.  Rives,  (1879)  100  U.  S. 
318. 

Primarily,  as  will  be  readily  seen  from  the 
language,  the  effect  of  this  first  section  of  the 


Fourteenth  Amendment  is  to  prohibit  the 
states  from  making  laws  which  discriminate 
against  the  negro  race,  but  recently  emanci- 
pated when  the  amendment  was  adopted;  and 
it  had  been  so  construed  in  many  decisions  of 
the  federal  Supreme  Court.  In  that  view  of 
it  Congress  has  legislated  upon  the  subject, 
and  in  that  view  alone,  and  provided  that 
whenever  it  shall  appear  that  any  law  of  a 
state  so  discriminates,  then  it  shall  be  ground 
for  removal  of  any  cause  affected  thereby  from 
the  state  to  the  federal  court.  In  such  cases, 
the  question  is  purely  one  of  law  —  that  is 
to  say,  it  arises  upon  the  proper  construction 
of  the  state  law  —  to  determine  whether  or 
not  the  law  does  really  so  discriminate.  All 
cases  in  which  that  phase  of  the  amendment 
is  the  subject  of  discussion  are  applicable 
only  incidentally,  if  at  all,  to  the  case  at  bar, 
which  arises  also  from  the  Fourteenth 
Amendment,  but  not  from  any  express  lan- 
guage therein  contained,  but  from  the  con- 
struction given  to  it  by  the  courts.  Eastling 
r.  State,  (1901)   69  Ark.  192. 


Y.  EMPOWEBIN0  Officeb  TO  Detebmiite  Facts  of  Citizenship.  —  It  is  oam- 
petent  for  Congress  to  empower  a  United  States  commissioner  to  determine 
the  various  facts  on  which  citizenship  depends. 

.     Chin  Bak  Kan  r.  U.  S.,  (1902)   186  U.  S.  200. 

VI.  Ho  Powee  to  Legislate  on  Local  Afeaibs.  —  The  Fourteenth  Amend- 
ment, in  forbidding  a  state  to  make  or  enforce  any  law  abridging  the  privileges 
or  immunities  of  citizens  of  the  United  Stiitcs,  or  to  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  or  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws,  did  not  invest  and 
did  not  attempt  to  invest  Congress  with  power  to  legislate  upon  subjects  which 
are  within  the  domain  of  state  legislation. 

Ifi  re  Bahrer,  (1891)  140  U.  S.  554.  the  right  of  a  state  to  regulate  the  domeatio 

relntions  of  its  own  citizens.     Ex  p.  Kinney, 
Domestic     relations.  —  This      amendment       (1879)  3  Hughes  (U.  S.)  9,  14  Fed.  Cas.  No. 
gives  no  power  to  Congress  to  interfere  with      7,825. 
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AMENDMENT  XV.,  SECTION  1. 

"  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  state  on  acconnt  of  race,  color,  or  preyions  con- 
dition of  servitude."^ 


I.  This  Section  Is  Self-executing,  636. 
II.  Prohibition  upon  State  Action  and  Not  That  of  Individuals,  636. 

III.  Right  to  Vote,  637. 

1.  JVof  Conferred  by  This  Amendtnenty  637. 

2.  Dependent  upon  State  Law,  637. 

a.  In  General,  637. 

b.  Requiring  Educational  Qualification,  638. 

c.  Right  of  Women  to  Vote,  638. 

d.  Right  of  Indians  to  Vote,  638. 

IV.  Amendment  Gives  Right  of  Exemption  from  Discrimination,  638. 
V.  Court  of  Equity  Without  Jurisdiction  over  Election  Officers, 

639- 

L  This  Sxctioh  Is  Self-xxecutiho.  —  This  first  section  of  the  amendment 
is  self-executing,  and  of  its  own  force  renders  void  all  legislation,  state  or  na- 
tional, which  discriminates  against  citizens  of  the  United  States  on  aocount  of 
their  race,  color,  or  previous  condition  of  servitude. 

U.  S.  17.  Amsden,  (I88I)  6  Fed.  Rep.  822. 

n  Pboeibitioh  upoh  Statx  Actioh  akd  Hot  That  of  Ihdividual&  —  This 

amendment  relates  solely  to  action  "  by  the  United  States  or  by  any  state," 
and  does  not  contemplate  wrongful  individual  acta. 


James  v.  Bowman,  (1903)  190  U.  S.  136. 
See  also  U.  S.  17.  Amsden,  (1881)  6  Fed.  Rep. 
822. 

State,  and  not  individual,  action  is  the 
subject  of  this  article.  "There  is  no  more 
reason  for  assuming  that  this  amendment 
authorizes  legislation  for  the  punishment  of 
the  ruffianly  act  of  an  individual  in  prevent- 
ing the  enjoyment  of  the  right  to  vote  in  a 
state  or  municipal  election,  even  though  the 
intimidation  be  grounded  upon  race,  color,  or 


previous  condition  of  servitude,  than  there 
would  be  for  legislation  punishing  a  trespass 
upon  property  upon  the  ground  that  such  a 
trespass  would  be  a  denial  of  due  process  of 
law.  Both  the  Fourteenth  and  the  Fifteenth 
Amendments  are  addressed  to  state  action 
through  some  channel  exercising  the  power  of 
the  state."  Karem  v.  U.  S.,  (C.  C.  A.  1903) 
121  Fed.  Rep.  255. 

This  amendment  has  reference  solely  to  ac- 
tions of  the  state,  and  not  to  any  action  of 


^This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  the  Fortieth 
Congress  on  Feb.  27,  1869,  and  was  declared,  in  a  proclamation  of  the  secretary  of  state, 
dated  March  30,  1870,  to  have  been  ratified  by  the  legislatures  of  twenty-nine  of  the  thirty- 
seven  states.  The  dates  of  these  ratifications  (arranged  in  the  order  of  their  reception  at 
the  department  of  state)  were:  From  North  Carolina,  March  5,  1869;  West  Virginia,  March 
3,  1869;  Massachusetts,  March  9-12,  1869;  Wisconsin,  March  9,  1869;  Maine,  March  12, 
1869;  Louisiana,  March  5,  1869;  Michigan,  March  8,  1869;  South  Carolina,  March  16,  1869; 
Pennsylvania,  March  26,  1869;  Arkansas,  March  30,  1809;  Connecticut,  May  19.  1869;  Florida, 
June  15,  1869;  Illinois,  March  5,  1869;  Indiana,  May  13-14,  1869;  New  York,  March  17,- 
April  14,  1869  (and  the  legislature  of  the  same  state  passed  a  resolution  Jan.  5,  1870,  to 
withdraw  its  consent  to  it)  ;  New  Hampshire,  July  7,  1869;  Nevada,  March  1,  1869;  Ver- 
mont, Oct.  21,  1869;  Virginia,  Oct.  8,  1869;  Missouri,  Jan.  10,  1870;  Mississippi,  Jan.  15-17, 
1870;  Ohio,  Jan.  27,  1870;  Minnesota,  Feb.  19,  1870;  Rhode  Island,  Jan.  18,  1870;  Nebraska, 
Feb.  17,  1870;  Texas,  Feb.  18,  1870.  The  state  of  Georgia  also  ratified  the  amendment 
Feb.  2,  1870. 
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Amendment  XV.,  sec.  1. 


CONSTITUTION. 


Denial  of  Bight  to  Veto. 


private  individuals,  although  it  is  immaterial 
whether  the  state  acts  by  its  legislative,  ex- 
ecutive, or  judicial  authority.  U.  S.  v.  Mor- 
ris, (1003)   125  Fed.  Rep.  323. 

This  amendment  operates  as  an  inhibition 
upon  individuals,  as  well  as  upon  the  states, 


in  respect  to  the  matters  therein  embraced. 
U.  S.  V.  Lackey,  (1900)  99  Fed.  Rep.  962, 
following  in  this  respect  U.  S.  v.  Cruikshank, 
(1874)  1  Woods  (U.  S.)  308,  26  Fed.  Cas. 
No.  14,897,  affirmed   (1876)   92  U.  S.  642. 


in.  Bight  to  Vote  —  1.  Hot  Conferred  by  This  Amendment  —  This  amend- 
ment does  not  confer  the  right  of  suffrage  upon  any  one. 

within  the  power  of  the  state  to  exclude  citi- 
zens of  the  United  States  from  voting  on  ac- 
count of  race,  age,'  property,  education,  or 
any  other  ground  however  arbitrary  or  whim- 
sical. The  Constitution  of  the  United  States, 
before  the  adoption  of  the  Fifteenth  Amend- 
ment, in  no  wise  interfered  with  this  abso- 
lute power  of  the  state  to  control  the  right  of 
suffrage  in  accordance  with  its  own  views  of 
expediency  or  propriety.  It  simply  secured 
the  right  to  vote  for  members  of  Congress  to 
a  definite  class  of  voters  of  the  state,  con- 
sisting of  those  who  are  eligible  to  vote  for 
members  of  the  most  numerous  branch  of  the 
state  legisla;ture.  Further  than  this,  no 
power  was  given  by  the  Constitution,  before 
the  adoption  of  the  Fifteenth  Amendment,  to 
secure  the  right  of  suffrage  to  any  one.  The 
Fifteenth  Amendment  does  not  in  direct  terms 
confer  the  right  of  suffrage  upon  any  one.  It 
secures  to  the  colored  man  the  same  right 
to  vote  as  that  possessed  by  the  white  man, 
by  prohibiting  any  discrimination  against  him 
on  account  of  race,  color,  or  previous  condi- 
tion of  servitude.  Subject  to  that  limitation, 
the  states  still  possess  uncontrollable  author- 
ity to  regulate  the  right  of  suffrage  according 
to  their  own  views  of  expediency.  U.  S.  v. 
Miller,    (1901)    107   Fed.  Rep.  914. 


U.  S.  V.  Reese,  (1875)  92  U.  S.  214.  See 
also  Anthony  v,  Halderman,  (1871)  7  Kan. 
62. 

This  is  the  only  prohibition  on  the  states 
contained  in  the  Constitution  which  concerns 
the  right  to  vote.  Stone  v.  Smith,  (1893)  159 
Mass.  413. 

This  amendment  does  not  confer  the  right 
of  suffrage  upon  any  one,  nor  does  it  secure 
or  guarantee  any  right  of  suffrage  to  any 
class  of  citizens.  It  has  no  other  force  or 
effect  than  to  forbid  discrimination  by  the 
United  States  and  by  the  states  "on  account 
of  race,  color,  or  previous  condition  of  servi- 
tude." Lackey  v.  U.  S.,  (C.  C.  A.  1901)  107 
Fed.  Rep.  118.  See  also  U.  S.  v.  Miller, 
(1901)  107  Fed.  Rep.  913. 

The  right  of  suffrage  is  not  inherent  in 
citizenship,  nor  is  it  a  natural  and  inalienable 
right  like  the  right  to  life,  liberty,  and  the 
pursuit  of  happiness.  Unless  restrained  by 
constitutional  limitation,  the  legislature  may 
lawfully  confer  the  right  of  suffrage  upon 
such  portion  of  the  citizens  of  the  United 
States  as  it  may  deem  expedient,  and  may 
deny  that  right  to  all  others.  Before  the 
adoption  of  the  Fifteenth  Amendment,  it  was 


2.  Dependent  npon  State  Law  —  ck  In  Ggnerai.. — From  this  amendment 
it  operates  that  the  right  of  suffrage  is  not  the  necessary  attribute  of  national 
citizenship,  but  that  exemption  from  discrimination  in  the  exercise  of  that  right 
on  account  of  race,  color,  or  previous  condition  of  servitude  is.  The  right  to  vote 
in  the  states  comes  from  the  states;  but  the  right  of  exemption  from  the  pro- 
hibited discrimination  comes  from  the  United  States.  The  first  has  not  been 
granted  or  secured  by  the  Constitution  of  the  United  States;  but  the  last  has 
been. 


U.  S.  V.  Cruikshank,  (1875)  92  U.  S.  655, 
affirming  (1874)  1  Woods  (U.  S.)  308,  25 
Fed.  Cas.  No.  14,897.  See  also  McPherson  v. 
Blacker,   (1892)    146  U.  S.  38. 

The  right  of  a  citixen  to  vote  depends  upon 
the  laws  of  the  state  in  which  he  resides, 
and  is  not  granted  to  him  by  the  Constitution 
of  the  United  States,  nor  is  such  right  guar- 
anteed to  him  by  that  instrument.  All  that 
is  guaranteed  to  him  is,  that  he  shall  not  be 
deprived  of  the  suffrage  by  reason  of  his 
race,  color,  or  previous  condition  of  servitude. 
U.  S.  V.  Crosbv,  (1871)  1  Hughes  (U.  S.)  443, 
26  Fed.  Cas.  No.  14,893. 

This  amendment  is  "  a  limitation  upon  the 
powers  of  t^e  states  in  the  execution  of  their 
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otherwise  unlimited  right  to  prescribe  the 
qualification  of  voters  in  their  own  elections, 
and  the  power  of  Congress  to  enforce  this 
limitation  is  necessarily  limited  to  legislation 
appropriate  to  the  correction  of  any  discrimi- 
nation on  account  of  race,  color,  or  condition. 
The  affirmative  right  to  vote  in  such  elections 
is  still  dependent  upon  and  secured  by  the 
Constitution  and  laws  of  the  state,  the  power 
of  the  state  to  prescribe  qualification  being 
limited  in  only  one  particular.  The  right  of 
the  voter  not  to  be  discriminated  against  at 
such  elections  on  account  of  race  or  color  is 
the  only  right  protected  by  this  amendment, 
and  that  right  is  a  very  diflferent  right  from 
the  affirmative  right  to  vote."  Karem  I?.  U. 
S.,  (C.  C.  A.  1903)   121  Fed.  Rep.  255. 
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Special  elections. —  A  Kentucky  statute, 
entitled  "An  Act  for  the  benefit  of  the  com- 
mon schools  in  Bracken  county/'  which  in 
part  "  provides  that  the  will  of  the  people,  in 
any  ^ven  district,  shall  be  ascertained  by  the 
submission  of  the  proposition  to  tax  to  'the 
white  C[ualified  voters  thereof;  ♦  *  *  and 
any  widow  or  alien  residing  in  any  school 
district  who  is  a  taxpayer,  or  who  has  chil- 
dren, within  the  ages  fixed  by  the  common- 
school  laws,  to  be  educated,  shall  be  deemed 


a  qualified  voter,' "  does  not  violate  this 
amendment.  "  The  ascertainment  of  the  will 
of  the  people  of  a  district  in  relation  to  a  tax 
proposed  to  be  levied  for  any  or  all  the  pur- 
poses of  the  Act  is  not  an  election.  It  is  but 
the  action  of  the  agency  selected  by  the  legis- 
lature to  determine  when  and  to  what  extent 
the  conditional  statute  shall  become  operative 
in  that  particular  district."  Marshall  t'. 
Donovan,   (1874)    10  Bush   (Ky.)   683. 


&.  Requiring  Educational  Qualification.  —  Where,  under  the  consti- 
tution  of  a  state,  the  electors  are  required  to  be  able  to  read  a  part  of  the 
state  constitution,  or  to  understand  the  same  and  give  a  reasonable  interpreta- 
tion thereof,  it  was  held  that  this  requirement  does  not  contravene  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States  by  making  dis- 
crimination by  reason  of  race,  color,  or  previous  condition  of  servitude,  not- 
withstanding the  fact  that,  imder  it,  more  colored  persons  than  white  persons 
are  excluded  from  franchise. 

Dixon  t7.  State,  (1896)  74  Miss.  271. 

c.  Right  of  Women  to  Vote.  —  In  denying  to  women  the  right  to  vote, 
a  state  does  not  violate  the  letter  or  spirit  of  this  amendment 

U.  S.  V,  Anthony,  (1873)   11  Blatchf.  (U.  S.)  200,  24  Fed.  Cas.  No.  14,459. 

d.  Right  of  Indians  to  Vote.  —  A  tribal  Indian,  not  being  a  citizen  of 
the  United  States  under  the  Fourteenth  Amendment  of  the  Constitution,  is 
not  deprived  of  any  rights  secured  by  this  amendment  by  being  refused  an 
opportunity  to  register  as  a  qualified  voter. 

Elk  t7.  Wilkins,   (1884)   112  U.  S.  94. 


IV.   AXEHDXEHT  OlYEB  BiGHT  OF  EXEMPTION  FBOM  DlSCBIIIIHATIOH.  —  The 

amendment  prevents  the  states  or  the  United  States  from  giving  preference, 
in  the  matter  of  voting,  to  one  citizen  of  the  United  States  over  another  on 
account  of  race,  color,  or  previous  condition  of  servitude. 

eral  registration  in  1882,  or  at  the  time 
thereafter  when  he  was  entitled  to  register, 
and  also  give  the  place  or  places  of  his  resi- 
dence since  the  time  when  he  became  entitled 
to  register,  which  affidavit  must  be  supported 
by  the  affidavit  of  two  respectable  citizens 
who  were  each  of  the  age  of  twenty-one  years 
on  the  30th  day  of  June,  1882,  or  at  the 
time  the  applicant  became  entitled  to  register. 
It  was  held  that  the  evident  object  that  con- 
trolled the  minds  of  those  who  formulated  the 
enactment  was  how  to  successfully  destroy 
the  greatest  number  of  the  ballots  of  the  citi- 
zens of  African  descent,  while  at  the  same 
time  to  interfere  with  as  few  as  possible  of 
those  of  the  white  race,  and  that  such  laws 
were  unconstitutional.  Mills  t.  Green, (1895) 
07  Fed.  Rep.  830.  The  case  was  reversed  in 
the  Circuit  Court  of  Appeals,  Green  r.  Mills, 
(C.  C.  A.  1895)  69  Fed.  Rep.  852,  on  other 
than  constitutional  grounds,  and  on  appeal  to 
the  Supreme  Court  the  appeal  was  dismissed 
without  costs  to  either  party,  on  the  ground 
that,  as  the  object  of  the  bill  was  to  secure 
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U.  S.  r.  Reese,  (1875)  92  U.  S.  217.  See 
also  U.  S.  r.  Harris,  (1882)   106  U.  S.  037. 

This  amendment  relates  to  the  right  of  citi- 
zens of  the  United  States  to  vote.  It  does 
not  confer  the  right  of  suffrage  on  any  one. 
It  merely  invests  citizens  of  the  United  States 
with  the  constitutional  right  of  exemption 
from  discrimination  in  the  exercise  of  the 
elective  franchise  on  account  of  race,  color, 
or  previous  condition  of  servitude.  Le  Grand 
V.  U.  S.,  (1882)   12  Fed.  Rep.  578. 

The  election  registration  laws  of  South 
Carolina  required  that  a  registration  certifi- 
cate be  issued  to  the  voter,  the  production  of 
which  was  required  at  the  polls,  or  his  vote 
was  to  be  rejected;  that  the  voter  moving 
from  one  place  to  another  in  the  same  pre- 
cinct must  surrender  his  old  and  secure  a 
new  certificate;  that  the  registration  closed 
four  months  preceding  a  general  election;  and 
that  the  applicant  for  registration  must  make 
affidavit  setting  forth  his  full  name,  age,  oc- 
cupation, and  residence  at  the  time  of  the  gen- 
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a  right  to  vote  at  an  election,  and  before  the  held,  no  relief  within  the  scope  of  the  bill 
appeal  was  taken  from  the  decree  of  the  Cir-  could  be  granted.  Mills  t?.  Green,  (1896)  169 
cuit  Court  of  Appeals,  the  election  had  been      U.  S.  661. 

Bomoves  from  State  Law  the  Words  "  White  Man."  —  The  adoption  of  this  amend- 
ment had  the  effect  in  law  to  remove  from  a  state  constitution,  or  render 
inoperative,  a  provision  which  restricted  the  right  of  suffrage  to  the  white  race. 


Neal  V.  Delaware,  (1880)   103  U.  S.  389. 


i( 


While  it  is  quite  true,  as  was  said  bv  this 
court  in  U.  S.  r.  Reese,  (1875)  92  U.  S.  214, 
that  this  article  gives  no  affirmative  right  to 
the  colored  man  to  vote,  and  is  designed  pri- 
marily to  prevent  discrimination  against  him 
whenever  the  right  to  vote  may  be  granted 
to  others,  it  is  easy  to  see  that  under  some 
circumstances  it  may  operate  as  the  imme- 
diate source  of  a  right  to  vote.  In  all  cases 
where  the  former  slave-holding  states  had 
not  removed  from  their  constitutions  the 
words  '  white  man '  as  a  qualification  for 
voting,  this  provision  did,  in  effect,  confer 
on  him  the  right  to  vote,  because,  being  para- 


mount to  the  state  law,  and  a  part  of  the 
state  law,  it  annulled  the  discriminating  word 
'  white,'  and  thus  left  him  in  the  enjoyment 
of  the  same  right  as  white  persons.  And  such 
would  be  the  effect  of  any  future  constitu- 
tional provision  of  a  state  which  should 
give  the  right  of  voting  exclusively  to  white 
people,  whether  they  be  men  or  women. 
Neal  r.  Delaware,  (1880)  103  U.  S.  370.  In 
such  cases  this  Fifteenth  Article  of  Amend- 
ment does,  propria  vigore,  substantially  con- 
fer on  the  negro  the  right  to  vote,  and  Con- 
gress has  the  power  to  protect  and  enforce 
that  right."  Ex  p.  Yarbrough,  (1884)  110 
U.  S.  665. 


y.  CoTiBT  OF  EaniTT  Without  Jubisdigtioh  oveb  Elsctioh  Officeb&  — 

A  bill  in  equity  will  not  lie  to  compel  a  board  of  registrars  to  enroll  upon 
the  voting  lists  the  name  of  the  petitioner,  a  negro,  and  of  all  other  qualified 
members  of  his  race  who  had  applied  for  registration  and  were  refused. 

Giles  V.  Harris,  (1003)  189  U.  S.  482.    See       67  Fed.  Rep.  818;  Gowdy  v.  Green,  (1895)  69 
also  Green  v.  Mills,  (C.  C.  A.  1895)   69  Fed.       Fed.  Rep.  865. 
Rep.  852,  reversing  Mills  t?.  Green,    (1895) 
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AMENDMENT  XV.,  SECTION  2. 


"  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation." 

Must  Be  Directed  Agaiiut  State,  Hot  Indiyidual,  Aotion.  —  A  statute  which  purports 

to  punish  purely  individual  action  cannot  be  sustained  as  an  appropriate  exer- 
cise of  the  power  conferred  by  the  Fifteenth  Amendment  upon  Congress  to 
prevent  action  by  the  state  through  some  one  or  more  of  its  official  representa- 
tives, and  an  indictment  which  charges  no  discrimination  on  account  of  race, 
color,  or  previous  condition  of  servitude  is  likewise  destitute  of  support  by 
such  amendment. 


James  v.  Bowman,  (1903)  190  U.  S.  139. 

This  amendment  is  not  limited  to  the  pro- 
hibition of  "  laws  "  denying  or  abridging  the 
elective  function.  The  legislation  enforcing 
it  may  be  corrective  of  any  state  action, 
whether  based  on  state  laws  authorizing  dis- 
crimination or  not.  Karem  v.  U.  S.,  (C.  C. 
A.  1903)  121  Fed.  Rep.  256.  But  see  U.  S. 
V.  Miller,  (1901)  107  Fed.  Rep.  915,  wherein 
the  court  said  that  while  the  amendment  is 
primarily  aimed  at  hostile  legislation  deny- 
ing or  abridging  the  right  of  colored  men  to 
vote,  yet  Congress  possesses  the  power  to  se- 
cure the  colored  man  against  the  deprivation 
of  his  right  to  vote  by  individuals,  where 
such  deprivation  occurs  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

Section  5  of  the  "Enforcement  Act"  of 
1870,  providing:  "And  be  it  further  en- 
acted, that  if  any  person  shall  prevent, 
hinder,  control,  or  intimidate,  or  shall  at- 
tempt to  prevent,  hinder,  control,  or  intimi- 
date any  person  from  exercising  or  in  exer- 
cising the  right  of  suffrage,  to  whom  the  right 
of  suffrage  is  secured  or  guaranteed  by  the 
Fifteenth  Amendment  to  the  Constitution  of 
the  United  States,  by  means  of  bribery, 
threats,  or  threats  of  depriving  such  person 
of  employment  or  occupation,  or  of  ejecting 
such  person  from  rented  houses,  lands,  or 
other  property,  or  by  threats  of  refusing  to 


renew  leases  or  contracts  for  labor,  or  by 
threats  of  violence  to  himself  or  family,  such 
person  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  fined  not  less  than  five  hundred 
dollars,  or  be  imprisoned  not  less  than  one 
month  nor  more  than  one  year,  or  both,  at 
the  discretion  of  the  court,"  was  not  within 
the  power  of  Congress  to  enact.  Instead  of 
being  limited  in  its  operation  to  persons  who 
act  or  claim  to  act  under  prohibited  legisla- 
tion, it  provides  for  the  punishment  of  indi- 
viduals acting  for  themselves,  irrespective  of 
state  laws  and  in  states  where  there  is  no 
prohibited  legislation.  U.  S.  v.  Amsden, 
(1881)  6  Fed.  Rep.  821,  wherein  the  court 
said  that  while  the  first  section  of  the  amend- 
ment is  self -executing,  states  might  venture 
upon  prohibited  legislation,  and  it  is  com- 
petent for  Congress  to  provide  for  the  pun- 
ishment of  persons  who,  under  the  pretended 
authority  of  such  prohibited  legislation,  de* 
prive  or  attempt  to  deprive  citizens  of  the 
IJnited  States  of  their  right  to  vote.  Un- 
doubtedly, Congress  may  forbid  the  enforce- 
ment of  all  laws  which  abridge  the  rights  of 
citizens  to  vote  on  account  of  their  race,  etc. ; 
and  further  provision  may  be  made  for  the 
adequate  punishment  of  state  or  other  officers 
or  persons  who  assume  the  responsibility  of 
enforcing  such  laws. 


Ho  Power  to  Control  Eleotions  Generally. —  It  is  manifest  that  no  power  is  con- 
ferred on  Congress  by  this  section  to  enact  legislation  for  the  regulation  and 
control  of  elections  generally,  nor  for  securing  to  citizens  of  the  United  States 
the  right  to  vote  at  all  elections. 

U.  S.  V.  Miller,  (1901)   107  Fed.  Rep.  915. 

Le^slation  Must  Be  Directed  to  Baoe  Discrimination.  —  An  Act  of  Congress  providing 

generally  for  the  punishment  of  tliose  who  imlawfully  interfere  to  prevent 

the  exercise  of  the  elective  franchise  without  the  discrimination  prohibited 

by  this  amendment,  is  not  such  appropriate  legislation  as  was  intended  by  this 

clause, 

640  Volume  IX. 


Am«Bdment  XV.,  mo.  t. 


CONSTITUTION, 


Legislation  to  Enforoo. 


U.  S.  V.  Reese,  (1876)  92  U.  S.  220. 

"Notwithstanding  the  amendment,  any 
state  may  deny  the  right  of  suffrage  to  citi- 
zens of  the  United  States  on  account  of  age, 
sex,  place  of  birth,  vocation,  want  of  prop- 
erty or  intelligence,  .neglect  of  civic  duties, 
crime,  etc.  The  power  of  Congress  in  the 
premises  is  limited  to  the  scope  and  object 
of  the  amendment.  It  can  only  legislate  to 
enforce  the  amendment,  that  is,  to  secure  the 
right  to  citizens  of  the  United  States  to  vote 
in  the  several  states  where  they  reside,  with- 
out distinction  of  race,  color,  or  previous 
condition  of  servitude."  McKay  v,  Campbell, 
(1870)  2  Abb.  (U.  S.)   120. 

No  constitutional  statute  could  be  passed 
by  Congress  relating  to  state  and  municipal 
elections,  except  for  the  purpose  of  protecting 
voters  from  being  hindered  or  prevented  from 
voting  on  account  of  their  race,  color,  or  for- 
mer slavery.  U.  S.  t?.  Belvin,  (1891)  46  Fed. 
Rep.  383. 

The  power  of  Congress  to  legislate  at  all 
upon  the  subject  of  voting  at  purely  state 
elections  is  entirely  dependent  upon  this 
amendment.  Karem  v.  U.  S.,  (C.  C.  A.  1903) 
121  Fed.  Rep.  254. 

Section  5507,  R.  S.,  providing  that  "every 
person  who  prevents,  hinders,  controls,  or  in- 
timidates another  from  exercising  or  in  ex- 
ercising the  right  of  suffrage,  to  whom  that 
right  is  guaranteed  by  the  Fifteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
by  means  of  bribery  or  threats  of  depriving 
such  person  of  employment  or  occupation,  or 
of  ejecting  such  person  from  a  rented  house, 
lands,  or  other  property,  by  threats  of  re- 
fusing to  renew  leases  or  contracts  for  labor, 
or  by  threats  of  violence  to  himself  or  family, 
shall  be  punished  -as  provided  in  the  preced- 
ing section,"  is  void,  as  including  within  its 
operation  offenses  not  grounded  upon  race, 
color,  or  previous  condition  of  servitude,  and 
therefore  in  excess  of  the  power  of  Congress 
in  respect  of  state  elections.  Lackey  r.  U.  S., 
(C.  C.  A.  1901)  107  Fed.  Rep.  XW",  reversing 
U.  S.  V,  Lackey,  (1900)  99  Fed.  Rep.  962. 
See  also  U.  S.  v,  Amsden,  (1881)  6  Fed.  Rep. 
819. 

Section  5508,  R.  S.,  which  has  for  its  object 
the  punishment  of  all  persons  who  conspire 
to  prevent  the  free  enjoyment  of  any  right  or 
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privilege  secured  by  the  Constitution  or  laws 
of  Congress,  without  regard  as  to  whether  the 
persons  so  conspiring  are  private  individuals 
or  officials  exercising  the  power  of  the  United 
States  or  of  a  state,  and  which  does  not  draw 
any  distinction  between  a  conspiracy  directed 
against  the  exercise  of  the  right  of  suffrage 
based  upon  race  or  color  and  a  conspiracy  not 
so  grounded,  is  not  legislation  appropriate  to 
the  enforcement  of  this  amendment.  Karem 
t?.  U.  S.,  (C.  C.  A.  1903)  121  Fed.  Rep.  259. 
But  see  the  title  Civil  Rights,  I  Fed.  Stat. 
Annoi'.  802. 

May  be  authorized  by  article  I.,  section  4. 
— ^Though  an  Act  of  Congress,  sections  2005 
and  2006,  R.  S.,  may  not  be  within  the  prov- 
ince of  this  amendment  for  wanting  apt  words 
limiting  discrimination  on  account  of  race, 
color,  or  previous  condition  of  servitude,  it 
may  be  authorized  by  article  I.,  sec.  4.  Brown 
V.  Munford,    (1883)    16  Fed.  Rep.  176. 

The  Act  of  May  SI,  1810,  ch.  114,  sec,  2,  en- 
titled "  An  Act  to  enforce  the  right  of  citizens 
of  the  United  States  to  vote  in  the  several 
states  of  the  Union,  and  for  other  purposes," 
carried  forward  into  sections  2005  and  2006, 
R.  S.,  and  enacting  "that  if  by  or  under 
the  authority  of  the  constitution  or  laws  of 
any  state,  or  the  laws  of  any  territory,  any 
act  is  or  shall  be  required  to  be  done  as  a 
prerequisite  or  qualification  for  voting,  and 
by  such  constitution  or  laws  persons  or  officers 
are  or  shall  be  charpjed  with  the  performance 
of  duties  in  furnishing  to  citizens  an  opportu- 
nity to  perform  such  prerequisite,  or  to  be- 
come qualified  to  vote,  it  shall  be  the  duty  of 
every  such  person  and  officer  to  give  to  aU 
citizens  of  the  United  States  the  same  and 
equal  opportunity  to  perform  such  prerequi- 
site, and  to  become  qualified  to  vote,  with- 
out distinction  of  race,  color,  or  previous 
condition  of  servitude;  and  if  any  such  per- 
son or  officer  shall  refuse  or  knowingly  omit 
to  give  full  effect  to  this  section,  he  shall,  for 
every  such  offense  *  *  *  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  fined  not  less  than  five  hundred 
dollars,  or  be  imprisoned  not  less  than  one 
month,  and  not  more  than  one  year,  or  both, 
at  the  discretion  of  the  court,"  was  held  to 
be  valid.  U.  S.  v.  Given,  (1873)  17  Int.  Rev. 
Rec.  189,  195,  25  Fed.  Cas.  No.  15,210,  16,211. 
See  8  Fed  Stat.  Annot.  317. 

Volume  IX. 


TABLE  OF  CASES 


CITED  IN  THE  NOTES  ON  THE  CONSTITUTION 


Abbott    r.    Tacoma   Bank   of   Commerce 

(175  U.  S.  409) fr-450 

Abel,  In  re  (77  Pac.  Rep.  621) 8-558 

Abercorn,  The  (26  Fed.  Rep.  877) 8^373 

Abercrombie  r.  Baxter  (44  Ga.  36) 8-886 

Ableman   v.    Booth    (21    How.    (U.    S.) 

506).. 8-282,  682;  9-62,  124,  126,  222,  239 
Acquisition  of  Property  for  Public  Use 

(12  Op.  Atty.-Gen.  175) 8-685 

Act  for  Admission  of  West  Virginia  into 

Union  (10  Op.  Atty.-Gen.  426) .  .9-'193,  194 
Acts    of    Congress  —  When    Take    Effect 

(3  Op.  Atty.-Gen.  82) 8-344 

Acts  of  Postmasters-general  —  How  Far 

Conclusive  (3  Op.  Atty.-Gen.  1.) 8-711 

Adams's  Case  (12  Op.  Atty.-Gen.  306) . . 

9-44,     65 

Adams  v,  Adams  (64  N.  H.  224) 9-536 

V,  Mississippi  Lumber  Co.   (84  Miss. 

23)    8-570 

V.  New  York   (192  U.  S.  597) 

9-253,  454,  694 

r.  Palmer  (51  Me.  480) 8-853,  854 

t?.  Shelbyville  (154  Ind.  467),  9-519,  525 
t?.  Storey    (1   Paine    (U.   S.)    79)... 

8-252,  262,  267,  591,  874;   9-357 
Adams  Express  Co.  r.   Board   of   Police 

(65  How.  Pr.  (N.  Y.)  72) 8-465 

V.  Iowa  (196  U.  S.  147) 8-385 

t?.  Kentucky     (166    U.    S.     171)... 

8-533,  540.  541 
r.  Ohio   State   Auditor    (165    U.    S. 

220) 8-533,  540,  541 ;   9-617 

V,  Ohio   State   Auditor    (166    U.    S. 

218)    8-534 

V.  State   (161  Ind.  328) 8-451 

Addison  f?.  Saulnier  (19  Cal.  84).. 8-439,  898 
Addyston  Pipe,  etc.,  Co.  r.  U.  S.  (175  U. 
S.  211).... 8-376,  377,  384,  418,  424, 

429;  9-297 

Adelso,  The  (11  Op.  Atty.-Gen.  446) 9-19 

Adirondack   R.   Co.  v.  New  York   State 

(176  U.  S.  344) 8-798 

Adkins  r.  Richmond  (98  Va.  92) 8-565 

Adler  f.  Whitbeck  (44  Ohio  St.  539) . .  .9-488 
Ad  ler- Weinberger      Steamship      Co.      v. 

Rothschild  (123  Fed.  Rep.  145) 8^524 

JBtna  L.  Ins.   Co.  t;.   Ward    (140  U.  S. 

76)    9-348 

iEtna  Standard  Oil,  etc.,  Co.  v,  Taylor 

(4  Ohio  Dec.  180) 8-853 

Age  of  Majority  (8  Op.  Atty.-Gen.  62) .  .8-584 
Agricultural    Branch    R.    Co.    t?.    Win- 
chester (13  Allen  (Mass.)  29).. 8-789,  796 
Aguirre  r.  Maxwell    (3  Blatchf.   (U.  S.) 

140)    8-703 

Ah   Chong,  In  re    (2   Fed.   Rep.   738).. 

9-228,  571 
Ah  Cue,  Ex  p.  (101  Cal.  197) 8-518 


Ah  Fong,  In  re  (3  Sawy.  (U.  S.)  144) . . 

8-517  *  9—228 

Ah  Fook,  Ex  p.  (49  Cal.  402) 9-426,  509 

Ah  Jow  (29  Fed.  Rep.  181) 9-408 

Ah  Kit,  In  re  (45  Fed.  Rep.  794) 9-570 

Ah  Lee,  In  re  (5  Fed.  Rep.  907) 9-438 

Ah  Lung,  In  re  (18  Fed.  Rep.  29) 9-223 

Ah  Sin  t?.  Wittman  (198  U.  S.  507) . . .  .9-668 

Ah  Yuk,  In  re   (53  Fed.  Rep.  781) 

9-130,  257,  297,  327 

Ahl  V.  Gleim  (52  Pa.  St.  432) 8-647 

Aikens  r.  Wisconsin  (196  U.  S.  194)... 

9-150,  464 
Alabama  v.  Wolffe  (18  Fed.  Rep.  837).. 

9-103,  121,  363,  561 
Alabama,    etc.,    R.    Co.    v.    Burkett    (46 

Ala.  569) 8-788,  862 

Alabama  G.  S.  R.  Co.  v.  Bessemer   (113 

Ala.  668) 8-542 

Alabama  State  Bank  v.  Dalton  (9  How. 

(U.  S.)    522 9-144,   153,  154 

Alameda,  The  (31  Fed.  Rep.  366) 8-493 

Albany  City  Nat.  Bank  v.  Maher  (9  Fed. 

Rep.  884) 9-523 

Albee  i?.  May   (2  Paine   (U.  S.)  74) 

8-728,  874 
Albertson  v.  Wallace  (81  N.  Car.  479).. 8-526 

Albright  v.  Smith  (3  S.  Dak.  631) 8-863 

Aldrich  v.  Blatchford  (175  Mass.  369) .  .9-636 
Aldridge  r.   Tuscumbia,  etc.,   R.   Co.    (2 

Stew.  A  P.  (Ala.)  199) 8-728 

Alexander  v.  Gibson    (1   Nott  &  M.    (S. 

Car.)    480) 8-875 

V.  McKenzie   (2  S.  Car.  81) 8-845 

V,  State  (86  Ga.  246) 8-661 

V,  U.  S.  (39  Ct.  CI.  383) 9-312 

V.  Wilmington,  etc.,  R.  Co.  (3  Strobh. 

L.   (S.  Car.)  594) 8-903 

Alexander's   Cotton,   Mrs.    (2   Wall.    (U. 

S.)  404)   8-639 

Alicia,  The  (7  Wall.  (U.  S.)  573) 9-126 

Allegheny   County   r.   McClung    (53   Pa. 

St.  482) 8-667 

Allen  V.  Alleghany  Co.  (196  U.  S.  465),  9-142 

V.  Allen  (97  Fed.  Rep.  530) 8-864 

V.  Baltimore,   etc.,   R.    Co.    (114   U. 

S.   311) 8-768;    9-373 

I?.  Colby  (47  N.  H.  547) 8-647 

V,  Georgia  (166  U.  S.  138) ..  .9-432,  440 
V.  McKeen  (1  Sumn.  (U.  S.)  276).. 

8-796,  846 

f?.  Myers  (1  Alaska  118) 9-209 

V,  Negro    Sarah     (2    Harr.     (Del.) 

437)    9-183 

r.  Newberry  (21  How.  (U.S.)  244). .9-99 
r.  Pullman's   Palace   Car   Co.    (191 

U.  S.  179) 8-645,  646 

V.  T\^son- Jones  Buggy  Co.  (91  Tex. 
22)    8-386 

643  Volume  IX. 


TABLE  OF  CASES  CITED 


Allgeyer  v.  Louisiana  (165  U.  S.  578) . . 

8-524 ;  9-164,  428,  486 
Allison  V,  Chapman  (19  Fed.  Kep.  488),  9-145 
Allman  i\  District  of  Columbia  (3  App. 

Cas.  (D.  C.)  21) 8-660;  9-293 

Almy   !?.   California    (24   How.    (U.   S.) 

174)    8-896 

Alsberry    v.    Hawkins    (9    Dana    (Ky.) 

177)    8-584 

Alzena,  The  (14  Fed.  Rep.  174) 8-493 

Ambassadors  and  Other  Public  Ministers 

of  U.  S.  (7  Op.  Atty.-Gen.  186) 

9-34,   38,  42,  50,   52,  117 
American    Assoc,    v.    Innis     (109    Ky. 

595)    8-869 

American  Bldg.,  etc.,  Assoc,  v.  Rainbolt 

(48  Neb.  434) 8-867 

American  Coal  Co.  v.  Consolidated  Coal 

Co.  (46  Md.  15) 8-798 

American    Oonstr.    Co.    v,    Jacksonville, 

etc.,  R.  Co.  (148  U.  S.  378) 9-354 

American,  etc.,  Co.  v.  Speed  (192  U.  S. 

520,  affirming  110  Tenn.  524) 8-891 

American  Express  Co.  v.  Iowa  (196  U.  S. 

143)    8-385 

r.  People  (133  111.  652) ..  .8-612;  9-405 
American    Fertilizing   Co.   v.    Board    of 

Agriculture  (43  Fed.  Rep.  609) 

8n438,  556,  891 ;  9-169,  415 
American  Harrow  Co.  t?.  Shaifer  (68  Fed. 

Rep.  750) 8-425,  559 

American  Homestead  Co.  t?.  Karstendiek 

(111  La.  884) 9-607 

American  Ins.  Co.  v.  356  Bales  Cotton 

(1  Pet.  (U.  S.)  511) 8-639;  9-31, 

59,  106,  209,  212,  213 
American  Pub.  Co.  t?.  Fisher  (166  U.  S. 

466)    9-345 

American   Rapid   Tel.    Co.   v.   Hess    (58 

Hun  (N.  Y.)   641) 8-754 

American    Refrigerator    Transit    Co.    v. 

Hall  (174  U.  S.  70) 8-535 

American  School  of  Magnetic  Healing  v. 

McAnnulty  (187  U.  S.  109) 8-614 

American  Starch  Co.  v,  Bateman   (22  S. 

W.  Rep.  771) 8-523 

American   Steamboat  Co.   r.   Chase    (16 

Wall.  (U.  S.)  522) 9-86,  96,     98 

American  Steel,  etc.,  Co.  v.  Speed   (192 

U.  S.  520) 8-555,  893 

American  Sugar  Refining  Co.  v.  Louisiana 

(179  U.  S.  95) 9-610 

American  Tube,  etc.,  Co.  17.  Crafts  (156 

Mass.  257) 9-160 

American    Union    Express    Co.    r.     St. 

Joseph  (66  Mo.  681) 8-537 

American    Union     Tel.    Co.    v.    Western 

Union  Tel.  Co.  (67  Ala.  31) 8-524 

American  Waterworks,  etc.,  Co.  v.  Home 

Water  Co.  (115  Fed.  Rep.  179) 8-824 

American  Wood  Paper  Co.  v.  Glens  Falls 

Paper  Co.  (8  Blatchf.  (U.  S.)  513).. 8-343 

Ames's  Case  (Taft  El.  Cas.  317) 8-314 

Ames  r.  Kansas  (111  U.  S.  409),  8-204;  0-121 

r.  Kirby  (59  Atl.  Rep.  658) 8-^519 

t?.  People  (26  Colo.  512) 8-528 

17.  Union  Pac.  R.  Co.  (64  Fed.  Rep. 
165) . .8-448;  9-230,  370,  423,  469, 

471,  472,  473,  474,  573,  575 

Ammons,  Ex  p.  (34  Ohio  St.  518) 9-186 

Amnesty  —  Power  of  President   (20  Op. 

Atty.-Gen.  330) 9-17 

644 


Amy  V,  Galena  (7  Fed.  Rep.  163) 8-778 

V,  Shelby  County  Taxing  Dist.  (114 

U.  S.  391) 8-776 

V.  Smith  (1  Litt.  (Ky.)  326) 

8-763,  868;  9-165 
Amy  Warwick,  The  Brig   (2  Black   (U. 

S.  668)    8-296,  640 

Anderson  r.  Baker  (23  Md.  614) .  .8-726,  735 
V.  Cincinnati  (10  Ohio  Dec.  794).. 9-524 
V.  Dunn  (6  Wheat.  (U.  S.)  204) .... 

8-329,  676 
V,  Louisville,  etc.,  R.   Co.    (62  Fed. 

Rep.  48) 8-459;  9-566 

V.  O'Donnell  (29  S.  Car.  355) 8-743 

t7.  U.  S.  (171  U.  S.  604) 8-383 

Anderton  r.  Milwaukee  (82  Wis.  279) .  .9-605 

Andrews  v,  Andrews  (188  U.  S.  28) 

9-149,  155,  157 
V,  Russell  (7  Blackf.  (Ind.)  474).. 8-851 
V,  State  (3  Heisk.  (Tenn.)  165)... 9-247 
V,  Wall  (3  How.  (U.  S.)  672).  .9-92,  100 
17.  Worcester    County   Mut.    F.   Ins. 

Co.  (5  Allen  (Mass.)  65) 8-743 

Andrus  v.  Fidelity  Mut.  L.  Ins.  Assoc. 

(168  Mo.  151) 9-551,  583 

Anglo-American  Land,  etc.,  Co.  v.  Lom- 
bard (132  Fed.  Rep.  731) 9-81,  82,     92 

Anglo-American  Provision  Co.  v.  Davis 

Provision  Co.  (169  N.  Y.  506) . .  .9-175 
V,  Davis  Provision  Co.    (191   U.   S. 

374)  9-145,  156 

Angove  t?.  State  (9  Ohio  Dec.  829) 9-168 

Ankrim,  Matter  of   (3  McLean    (U.   S.) 

285)    V 8-343 

Ann,  The  (8  Fed.  Rep.  926) 9-442 

Ann,  The  Brig  (1  Gall.  (U.  S.)  62) 8-343 

Annapolis,  etc.,  R.  dlo.  v.  Anne  Arundel 

County  (103  U.  S.  3) 8-800,  811 

Anniston  v.  Southern  R.  Co.   (112  Ala. 

563)    8-542 

Anoka  Waterworks,  etc.,  Co.  t;.  Anoka 

( 109  Fed.  Rep.  584) 8-863 

Ansley    r.    Ainsworth    (69    S.    W.    Rep. 

884)   8-720 

V.  Timmons  (3  McCord  L.  (S.  Car.) 

329)    ...: 8-655 

Anthony  v.  Halderman  (7  Kan.  62) . .  .9-637 

Antoni  v,  Greenhow  (107  U.  S.  769) 

8^768,  883;  9-373 
V,  Wright  (22  Gratt.  (Va.)  833).. 8-768 
Appeal  Tax  Ct.  v.  State  University  (50 

Md.  457) 8-801,  811 

Applegarth  v.  State  (89  Md.  140) 8-574 

Appointment  of  Assistant  Assessors  of 
Internal  Revenue    (11   Op.  Atty.-Gen. 

213)  9-40,    41 

Appointment  of  Assistant   Secretary  of 

State  (6  Op.  Atty.-Gen.  1) 9-41 

Appointment  of   Consuls    (7   Op.   Atty.- 
Gen.  242) 9-38,     39 

Appointment  of  Judges,   etc.,   for   Iowa 

and  Florida  (4  Op.  Atty.-Gen.  361).. 9-51 
Appointment    to    Civil    Office    (17    Op. 

Atty.-Gen.  365,  522) 8-334;  9-38 

Appointments  During  Recess  of  Senate 

(16  Op.  Atty.-Gen.  522) 9-51 

Appointments  in  Treasury  Dept.  (15  Op. 

Atty.-Gen.   3) 9-37 

Appold's  Estate  (0  Phila.  (Pa.)  469) . .  .8-589 
Appropriation  of  Captured  Property  by 
the   War,   etc..   Departments    (10   Op. 
Atty.-Gen.  519,  521) 8-640:  9-221 

Volurae  IX. 


JN  THE  NOTES  ON  THE  CONSTITUTION. 


Approval  of  Court-Martial  Sentence  (15 

Op.  Atty.-Gen.  302) 9-10 

Arbuckle  t\   Blackburn    (113   Fed.   Rep. 

624)    8-431 ;  9-370 

V,  Blackburn  (191  U.  S.  405) 

8-435,  509;  9-509,  605 
Arizona  Legislature   (19  Op.  Atty.-Gen. 

321)    8-584 

Arizona    Territory    (19    Op.    Atty.-Gen. 

335) 9-211 

Arkansas  r.  Bowen  (20  D.  C.  296) 9-143 

V,  Kansas,  etc.,  Coal   Co.    (96  Fed. 

Rep.  353) 9-247 

r.  Kansas,  etc.,  Coal  Co.  (183  U.  S. 

185)    8-516 

Arkansas  Valley  Land,  etc.,  Co.  v.  Mann 

(139  Fed.  Rep.  72) 9-350 

Armour  Packing  Co.  r.  Snyder  (84  Fed. 

Rep.  138) 8-508;  9-426,  491 

Armstrong  v.   Carson    (2  Dall.    (U.   S.) 

303)    9-146 

V.  Dearborn      County      (4      Blackf. 

(Ind.)  208) 8-764 

r.  Galveston,  etc.,  R.  Co.    (92  Tex. 

117)    8-446 

V.  Galveston,  etc.,  R.  Co.  (29  S.  W. 

Rep.  1117) 8-446 

t?.  Treasurer  (10  Ohio  235) 8-810 

V,  U.  S.  (13  Wall.  (U.  S.)  154) .... 

8-296;  9-17 
Armstrong's  Foundry   (6  Wall.   (U.  S.) 

769)    9-22 

Army  —  Enlistment  —  Pardon     (22    Op. 

Atty.-Gen.   39) 9-15 

Arnold   v,    Chesebrough    (35    Fed.    Rep. 

16)    9-67 

V.  Clifford  (2  Sumn.  (U.  S.)  238),  9-244 

V.  Kelley  (5  W.  Va.  446) 8-849 

V.  U.  S.  (9  Cranch  (U.  S.)  120) . .  .8-343 

V.  Yanders  (56  Ohio  St.  418) 8-572 

Arnson  v.  Murphy  (109  U.  S.  238) 9-113 

Arrowsmith    r.   Uarmoning    (118   U.    S. 

194)    9-450 

Asher  v,  Texas  (128  U.  S.  129) 8-565 

Ashlev  V,  Ryan  (153  U.  S.  436) . .  .8-522,  524 
Ashuelot   R.    Co.   t?.    Elliott    (58   N.   H. 

451)    8-793 

Aspinwall  v,  Daviess  County   (22  How. 

(U.  S.)    375) 8-822 

Assistant    Collector   of   N.   Y.    (18    Op. 

Atty.-Gen.   98), 9-37 

Associated  Press  r.  Com.  (60  S.  W.  Rep. 

295)  8-387,  523 

Astrom  v.  Hammond  (3  McLean  (U.  S.) 

107)  9-64,  370 

Atchison  v.  Morris  (11  Fed.  Rep.  582),  9-449 
Atchison,  etc.,  R.   Co.  v.   Campbell    (61 

Kan.   439) 9-478,  575 

r.  Lawler  (40  Neb.  356) 8-375 

V,  Matthews   (174  U.  S.  96).. 9-546, 

547,  554,  555,  556 

Atkin  V.  Kansas  (191  U.  S.  222) 9-599 

Atkins  r.  Randolph  (31  Vt.  226),  8-761,  774 
Atlanta  Nat.  Bldg,,  etc.,  Assoc,  v.  Stew- 
art (109  Ga.  80) 8-573 

Atlantic,  etc.,  R.  Co.  t?.  Allen   (15  Fla. 

637)     8-803,  806 

r.  Georgia  (98  U.  S.  365) 8-809 

Atlantic,  etc.,  Tel.  Co.  v.  Chicago,  etc., 

R.  Co.  (6  Biss.  (U.  S.)   158) 9-314 

V.  Philadelphia  (190  U.  S.  163).... 

8-469,  470,  533,  552,  553 


Atlantic    Works    v.    Brady    (107    U.    S. 
192)    ^   9-320 

Attachment  (14  Op.  Atty.-Gen.  426) !! 8-672 
Attachment  of  Funds  Due  —  Government 

Contractors  (13  Op.  Atty.-Gen.  567) .  .9-230 
Atty.-Qen.,  Matter  of  (2  N.  Mex.  58) .  .9-211 
Atty.-Gren.   v.  Charlotte   Bank    (4   Jones 

Eq.  (N.  Car.)   287) 8-787,  789 

r.  Cnicago,    etc.,    R.    Co.    (35    Wis. 

425)    8-789 

V.  Fitchburg    R.     Co.     (142     Mass. 

40)    8-753,  763 

V,  Germantown,  etc..  Turnpike  Road 

(55  Pa.  St.  466) 8-834 

r.  North  American  L.  Ins.  Co.   (82 

N.   Y.   172) 8-877,  884 

V.  Society,    etc.    (10   Rich.    Eq.    (S. 

Car.)    604) 8-792 

r.  Western  Union  Tel.  Co.  (33  Fed. 

Rep.   129) 8-553 

t?.  Williams  (188  U.  S.  491) 8-756 

At  water  t?.  Woodbridge  (6  Conn.  223).  .8-802 
Auditor  v.  Treasurer  (4  S.  Car.  311).. 8-720 
Auffmordt  v,  Hedden   (137  U.  S.  326).. 

9—40    347 

V.  Rasin  (102  U.  S.  622) 8-343 

Augsbury  v,  Grossman  (10  Hun  (N.  Y.) 

389)    8-595 

Augusta  V.  Sweeney  (44  Ga.  463) .  .8-845,  846 
V,  Taylor    (65    S.   W.    Rep.    837).. 

9-518,  614 
Augusta  Bank  v.  Earle  (13  Pet.  (U.  S.) 

519)    8-522;    9-163 

Augusta,  etc.,  R.  Co.  v.  Randall  (79  (}a. 

314)    9-404 

Auld  r.  Butcher  (2  Kan.  130) 8-860 

Aultman  f.  Holder  (68  Fed.  Rep.  469) .  .8-554 
Austin  V,  Andrews  (Dall.  (Tex.)  447).. 8-879 

r.  State  (10  Mo.  591) 9-172 

V.  Tennessee   (179  U.  S.  343) 

8-392,  393,  426,  427,  429,  436,  509,  891 
Authority  of   President  Concerning  Im- 
ported Slaves  (4  Op.  Atty.-Gen.  667),  8-688 
Averill    r.    Tucker    (2    Cranch    (C.    C.) 

544)    9-230 

Avery  v.  Fox  (1  Abb.   (U.  S.)  246) 

8-413;  9-314,  318,  319 
Ay  cock  V.  Martin   (37  Ga.  124)..  8-860,  870 

Ayers,  In  re  (123  U.  S.  443) 8-770; 

9-364,  365,  366,  372 
Babbitt's  Case  (1  Bart.  El.  Cas.  116).. 8-299 
Backus  V.  Ft.  Street  Union  Depot   (169 

U.  S.  571) 9-495,  499,  500,  651 

V.  Lebanon  (11  N.  H.  19) 8-767,  769 

Bacon  v,  Howard  (20  How.  (U.  S.)  25),  9-153 

r.  U.  S.  (97  Fed.  Rep.  40) 9-253 

Bagaley,  William,  The   (5  Wall.   (U.  S.) 

.377)    8-639 

Baeg  r.   Wilmington,   etc.,   R.   Co.    (109 

N.  Car.  279) 8-462 

Bagnall  r.  Ableman  (4  Wis.  167) 8-694 

Ba^ell    V.   Broderick    (13   Pet.    (U.    S.) 

450)    9-203 

Bahuaud  r.  Bize  (105  Fed.  Rep.  485) . .  .9-32 

Bailey  (CI.  &  H.  El.  Cas.  411) 8-301 

V,  Magwire  (22  Wall.  (U.  S.)  226) . . 

8-804,  811 
t?.  Milner  (1  Abb.  (U.  S.)  261).... 

8-722;  9-238 
V,  Philadelphia,  etc.,  R.  Co.  (4  Harr. 

(Del.)   389)    8-823,  886 

r.  Sutch  (6  Phila.  (Pa.)  408) 8-777 

645  Volume  IX. 


TABLE  OF  CASES  CITED 


Baily  r.  Gentry  (1  Mo.  164) 8-870 

Bain,  Ew  p.  (121  U.  S.  12) 8-260, 268; 

9-259,  261 
Bain  v.  Richmond,  etc.,  R.  Co.  (105  N. 

Car.   363) 8-535 

Bains   v.    Schooner  James   k  Catherine 

(Baldw.  (U.  S.)  544) 9-88,  338 

Baird  v.  Pridmore  (31  How.  Pr.  (N.  Y.) 

367)    8-355 

t?.  Rice  (63  Pa.  St.  489) 8-774 

V,  St.  Louis,  etc.,  R.  Co.    (41    Fed. 

Rep.  592)    8-378 

Baiz,  In  re  (135  U.  S.  431) 9-118 

Baker's  Case  (1  Bart.  El.  Cas.  02),  8-323,  336 
Baker  v.  Grice   (169  U.  S.  284),  9-461, 

547,  598 

t?.  Hemdon  (17  Ga.  568) 8-883 

V,  Morton  (12  Wall.  (U.  S.)  153).. 9-195 
r.  Norwood    (74    Fed.    Rep.    997) . . 

9-498,  519 
17.  Portland  (5  Sawy.  (U.  S.)  566) . . 

9—226    229 

t?.  Selden  (101  U.  S.  105) 8-619 

V,  State  (54  Wis.  368) 9-584 

V,  Westcott  (73  Tex.  134) 8-582 

r.  Wise  (16  Gratt.  (Va.)  195) 

8-522,  706,  897;  9-182,  253 
Baldwin,  In  re  (27  Fed.  Rep.  187),  9-220,  226 

Baldwin  v.  Buswell  (52  Vt.  62) 

8-597,  598,  884 

I?.  Com.  (11  Bush  (Ky.)  417) 8-763 

V,  Franks   (120  U.  S.  682) 

9-226,  382,  396,  633 
V.  Hale   (1  Wall.   (U.  S.)   229).... 

8-596,  875,  876 
V,  Newark  (38  N.  J.  L.  158) .  .8-862,  879 
V,  Trowbridge     (2    Bart.     El.    Gas. 

46)    8-317 

Baliff   V,    Tipping    (2    Cranch    (U.    S.) 

406)  9-106 

Ball   V.  Rutland   R.   Co.    (93   Fed.   Rep. 

613) 8-809;   9-441,  473 

Ballantine  v,  Haight  (16  N.  J.  L.  196) . . 

8-592,  874 
Ballock  t7.  State  (73  Md.  8) . . .  .8-520;  9-226 
Baltimore  v.  Baltimore  Trust,  etc.,  Co. 

(166  U.  S.  681) 8-816 

V,  State  (15  Md.  468) 8-721 

V,  Ulman   (79  Md.  469) 9-517 

Baltimore,  etc.,  R.   dk).  v,  Kreager    (61 

Ohio  St.  312) 8-754 

V,  Maryland     (21     Wall.     (U.     S.) 

472)   8-523,  538 

V,  Nesbit   (10  How.    (U.  S.)   402).. 

8-728,  857,  883 

V.  North  (103  Ind.  486) 9-496 

V,  State   (159  Ind.  510) 9-443 

V.  State  (45  Md.  596) 8-811 

».  Van    Ness     (4    Cranch     (C.    C.) 

595)    9-317 

Baltimore,    etc.,    Tel.    Co.    v.    Delaware, 

etc.,  Tel.  Co.  (7  Houst.  (Del.)  279).. 9-162 
Baltimore  Traction  Co.  v.  Baltimore  Belt 

R.  Co.  (151  U.  S.  138) 9-423 

Baltzer  t?.   North   Carolina    (161   U.    S. 

245)    8-770 

V.  State  (104  N.  Car.  276) 8-769 

Bancroft  v.   Thayer    (5    Sawy.    (U.    S.) 

602)    8-773 

17.  Wicomico  County  (121  Fed.  Rep. 

880)   8-801,  887 

Bangor  17.  Smith  (83  Me.  423) 8-518 


Bank    of    Commerce    v.    Tax    Com'rs    (2 

Black    (U.  S.)    028) 8-362 

r.  Tennessee  (104  U.  S.  493) .  .8-803,  81! 
V.  Tennessee  (161  U.  S.  142) .  .8-804,  811 
Bank  of  Redemption  v.  Boston   (125  U. 

S.   60) 9-612 

Bank   of   Republic   v.   Hamilton    County 

(21    ni.    59) 8-790.  811 

Bank  Tax  Cases  (97  Kv.  590),  8-763.  771.  805 

Banks  t7.  Connelly  (7  Wall.  (U.  S.)  25),  9-233 

17.  Greenleaf     (1     Hughes     (U.     S.) 

261)    9-145 

V.  Manchester  (128  U.  S.  252) 8-618 

Bannon  17.  Bumes  (39  Fed.  Rep.  892).. 

8-672;   9-513 
Bar  V.   New   Brunswick    (67    Fed.   Rep. 

402)    9-497 

Barbier  17.  Connolly  (113  U.  S.  30) 

9-504,   548,  568 
Barbour  t7.  Moore  (10  App.  Cas.  (D.  C.) 

50)     9-348,  350 

Barden   17.   Columbia    County    (33    Wis. 

447)    8-354 

Barings  17.  Dabney  (19  Wall.  (U.  S.)  1),  8-786 
Barker    17.    Jackson    (1    Paine    (U.    S.) 

559)     8-868 

V.  People  (3  Cow.  (N.  Y.)  686) . .  .  .9-352 

Barlow  17.  Gregory  (31  Conn.  261) 8-752 

Barnaby  v.  State  (21  Ind.  450) 8-491 

Barnes  t7.  Barnes  (8  Jones  L.   (N.  Car.) 

366)   8-751,  870 

17.  Komegay    (62   Fed.   Rep.    672) . . 

8-800,  801,  805 

17.  People  (168  111.  426) 9-162,  179 

Barnett  17.  Atlantic,  etc.,  R.  Co.  (68  Mo. 

66)    9-577 

Barney  17.  De  Kraft  (6  D.  C.  363) 9-150 

17.  Ivins  (22  Iowa  163) 8-35V 

V.  Lathan  (103  U.  S.  205) 9-86 

17.  McCreery     (CI.    A    H.    El.    Cas. 

167)    8-302 

Bamitz  17.  Beverly  (163  U.  S.   118) 

8-872,  880 
Barque  Chusan,   The    (2   Story    (U.   S.) 

455)    9-95,     97 

Barren  17.  Benjamin  (15  Mass.  354)... 9-175 

Barrett  i?.  Holmes   (102  U.  S.  665) 

8-868;  9-463 

17.  Millikan   (166  Ind.  510) 

8-852;  9-533,  606 
Barron    17.    Baltimore    (7    Pet.    (U.    S.) 
243) .  .8-274,  713,  714,  905;  9-241,  247, 

249.  266,  325,  336.  352 

17.  Bumside  (121  U.  S.  197) 9-115 

Barrow  Steamship  Co.  17.  Kane   (170  U. 

S.  100) 9-114,  424 

Barry,  Ex  p.   (2  How.  (U.  S.)  65) 9-123 

Barry,  In  re   (42  Fed.  Rep.   122) 

8-690;  9-77,  108 
Barry  17.  Iseman   (14  Rich.  L.   (S.  Car.) 

129)    8-862 

17.  Mercein   (6  How.   (U.  S.)    103) . . 

9-86,  108 
t\  Port  Jervis  (64  N.  Y.  App.  Div. 

268)    9-429 

Bartemeyer  17.   Iowa    (18   Wall.    (U.   S.) 

133)   9-397,  40G 

Barthet  v.   New  Orleans    (24  Fed.   Rep. 

564)    9-586 

Barton  v.  Barbour  (104  U.  S.  133) 9-338 

Barton    Nat.    Bank   v.    Atkins    (72    Vt. 
33)    8-812 

646  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Baasett's  Case  (2  Ct.  CI.  448) 9-61 

Bateman's  Case   (Taft  El.  Cas.  96) 

8-313,  324 
Bateman  r.  Western  Star  Milling  Co.  (1 

Tex.  Civ.  App.  90) 8-624 

Battle  V,  Mobile  (9  Ala.  234) 8-536 

Baum  V,  Stem  (1  S.  Car.  419) 8-602,  603 

Bauman  r.  Ross  (167  U.  S.  690) 

9-300,  318,  321,  322 
Baxter,  In  re  (2  Fed.  Cas.  No.   1118).. 

8-701,  856;  9-286 

Baxter  v.  Thomas  (4  Okla.  605) 8-562 

Bay  V.  Gage  (36  Barb.  (N.  Y.)  447)... 

8-728,  862 
Bay  ley   v.   Barbour    (2   Ellsw.   £1.   Cas. 

676)    ...8-301 

Baylis  r.  Travellers*  Ins.  Co.  (113  U.  S. 

316) 9-342,   343,   347,  360 

Beach  v.  Miller  (16  La.  Ann.  601) 8-601 

Beall  V,  State  (4  Blackf.  (Ind.)   107)... 

8-658,  894 

Beard  v.  State  (74  Md.  130) 8-738 

Beardsley  v.  New  York,  etc.,  R.  Co.  (17 

Misc.   (N.  Y.)   256) 8-820 

r.  New  York,  etc.,  R.  Co.  (162  N.  Y. 

230)   8-454;  9-470,  574 

Beavers  r.  Haubert  (198  U.  S.  86) 9-327 

r.  Henkel  (194  U.  S.  83) ...  .9-257, 

261,  330 

Beavin's  Petition  (33  N.  H.  96) 8-584 

Beck  V.  McGillis  (9  Barb.  (N.  Y.)  36) .  .8-584 
Beckerford,  In  re  (1  Dill.  (U.  S.)  45).. 8-589 

Beckwith's  Case  (16  Ct.  CI.  261) 8-269 

Bedford  v.  Eastern  Bldg.,  etc.,  Assoc.  (48 

Neb.  434)    8-867 

r.  Eastern   Bldg.,   etc.,  Assoc.    (181 

U.  S.  241) 8-867 

V,  U.  S.   (192  U.  S.  223).... 9-309,  310 
Beers   v.   Arkansas    (20    How.    (U.    S.) 

628)    8-870 

V,  Haughton  (9  Pet.  (U.  S.)  358) . . 

8-877;  9-68 
Beeson  v.  Beeson  (1  Harr.  (Del.)  466).. 

8-860,  861,  878" 

Beine,  In  re  (42  Fed.  Rep.  646) 

8-427,  428,  601 
Beitzell  r.  District  of  Columbia  (21  App. 

Cas.    (D.  C.)   60) 8-372 

Belfast,  The  (7  Wall.  (U.  S.)  624) 9-98 

Belknap  v,  Schied  (161  U.  S.  16) 8-620 

Bell's  Case  (Taft  El.  Cas.  26) 8-313 

Bell  V.  Bell  (181  U.  S.  176) 9-149 

V,  Roberts  (13  Vt.  582) 8-878 

Bellinffham    B^iy,    etc.,    R.    Co.    v.    New 

Whatcom  (172  U.  S.  318) 9-441.  531 

Belloc  V.  Davis  (38  Cal.  254) 8-678 

Bell's  Gap  R.  Co.  v.  Pennsylvania   (134 

U.  S.  232) 9-527,  609.  617 

Belt's  Case  (15  a.  CI.  107) 9-2 

Belt  t?.  U.  S.  (4  App.  Cas.  (D.  C.)  32) .  .9-131 

Bender  v,  Crawford  (33  Tex.  750) 8-728 

Benedict,  Ex  p.  (3  Fed.  Cas.  No.  1292) .  .8-692 
Benedict  r.  Columbus  Constr.  Co.  (49  N. 

J.  Eq.  28) 8-610 

r.  Vanderbilt  (25  How.  Pr.   (N.  Y.) 

211)    8-483,   894,  901 

Benford  v.  Gibson   (15  Ala.  521) 

8-845,  846 
Benjamin  r.  Murray   (28  How.  Pr.   (N. 

Y.)    193) 9-112 

Benner  v.  Porter  (9  How.  (U.  S.)  235) . . 

9-195,  213 


Bennett  v.  American  Express  Co.  (83  Me. 

236)   8-377,  423 

V,  Boggs  (Baldw.  (U.  S.)  60) 

8-516,728;  9-100,  173 
r.  Butterworth    (11    How.    (U.    S.) 
gY4\   9—81      92 

r.  Harms  (51  Wis.  251) ..  .8-854;  9-179 

I?.  U.  S.  (19  Ct.  CI.  379) 9-37,     45 

Benson  v.  McMahon  (127  U.  S.  466) 9-1  Ot) 

t?.  New    York     (10    Barb.     (N.    Y.) 

223)    8-789,  839 

V,  U.  S.  (146  U.  S.  325) 8-669,  670 

Bergemann  r.  Backer  (157  U.  S.  666) .  .9-436 

Bergen,  In  re  (115  Fed.  Rep.  33P) 

8-395,  504 
Bergman  v.  Cleveland  (39  Ohio  St.  651),  9-591 
Berkowitz  v,  U.  S.  (93  i'ed.  Rep.  452) . . 

8-256;  9-267,  270 
Berrett   v,   Oliver    (7    Gill   &   J:^    (Md.) 

191)    8-885 

Berry  v.  Alsop  (46  Miss.  8) 9-191 

r.  Haines  (2  Law  Repos.  (N.  Car.) 

428)    8-870 

17.  Knights    Templars',   etc.,    L.    In- 
demnity Co.  (46  Fed.  Rep.  439) .  .9-424 
t7.  Mobile  L.  Ins.  Co.    (3  Fed.  Cas. 

No.  1358)    8-383;  9-163 

V,  Ransdall  (4  Met.  (Ky.)  292) 

8-869,  879 

Berson  v.  Nunan  (63  Cal.  550) 8-866 

Berthelon    v.    Betts    (4    Hill    (N.    Y.) 

678)    8-597 

Bertonneau    v.   Board   of    Directors    (3 

Woods  (U.  S.)    177) 9-664 

Best  V.  Baumgardner  (122  Pa.  St.  23) . . 

8-851,  852 

Bethurum,  Ex  p.  (66  Mo.  545) 8-728 

Bettman  v.  Cowley  (19  Wash.  207) 8-850 

Betts  V.  Bagley  (12  Pick.  (Mass.)  572),  8-876 

Beveridge  v.  Lewis  (137  Cal.  619) 9-589 

Bibb    V.    County    Com'rs    Ct.    (44    Ala. 

119)    9-237 

Biddle  v.  Com.  (13  S.  A  R.  (Pa.)  408),  8-894 

V,  Hooven  (120  Pa.  St.  221) 8-869 

V.  Richards     (CI.    A    H.    El.    Cas. 

407)     8-299,  300 

Bidleson  v.  Whytel  (3  Burr.  1548) . . .  .8-848 
Bienville   Water   Supply   Co.   t\   Mobile 

(186  U.  S.  220) 8-796 

Bier  v.  McGehee  (148  U.  S.  140) 8-862 

Bigelow,  Ex  p.  (113  U.  S.  328) 9-273 

Bigelow  V.  Bemis  (2  Allen  (Mass.)  496),  8-869 
V,  Forest  (9  Wall.  (L.  S.)  350)... 9-140 
V.  Pritchard      (21     Jt-ick.      (Mass.) 

169)    8-875 

Billings  V,  Hall  (7  Cil.  1) . .  .8-772,  868.  874 

V.  Illinois  (188  U.  S.  101) 9-619 

Billis  v.  State   (2  McCord  L.   (S.  Car.) 

20)    8-718 

Billmeyer  r.  EvRns  (40  Pa.  St.  324) .  .  .8-870 
Bin^hamton  v,  Binghamton,  etc.,  R.  Co. 

(61  Hun  (N.  Y.)  479) 8-789 

Binghamton  Bridge  Co.  (3  Wall.  (U.  S.) 

73)    8-786.  810.  836,  837 

Binninger    v.   New    York    (177     N.   Y. 

199)    8-816 

Binns  v.  U.   S.    (194  U.   S.   491) 

8-349:   9-208.  209 
BirdRPve  v.  Shaeffer  (37  Fed.  Rep.  828),  9-114 
BirTninffh''m.  etc..  R.  Co.  v.  Birmingham 
9f.  T?.  Co    f79  AU.  4^5) 8-814 

Bishoff  r.  State  (43  Fla.  67) 8-853 

647  Volume  IX. 


TABLE  OF  CASES  CITED 


1 


Bishops  Fund  r.  Rider  (13  Conn.  87).. 

8-750,  760,  763,  764,  862,  865 
Bissell  V.  Davison  (65  Conn.  183),  9-507,  604 
Bittenhaus  v.  Johnston  {\i2  Wis.  588) . . 

8-730;   9-503,  603 
Black  V.  Caldwell   (83  Fed.  Rep.  880) . . 

9-424,  588 

r.  Lusk  (69  111.  70) 8-678,  751 

t7.  Seal    (6   Houst.    (Del.)    541) 

9-166,  182,  573 

17.  State  (113  Wis.  206) 9-609,  619 

Blackburn  v.  State  (50  Ohio  St.  428) .  .8-738 
Blackham    v.    Gresham    (16    Fed.    Rep. 

609)    8-616 

Blackstone  v.  Miller  (188  U.  S.  203) .... 

8-758;   9-157,  414 

Blair's  Case  (Taft  El.  Cas.  36) 8-313 

Blair  v.  Ridgely  (41  Mo.  63) 8-734 

V.  Turtle  (5  Fed.  Rep.  394) 9-449 

V.  Williams   (4  Litt.   (Ky.)   35).... 

8-750,  858,  859,  860,  870,  874,  875 
Blake's  Case  (1  Blackf.  (Ind.)  483) . . .  .8-734 

Blake  v.  McClung  (172  U.  S.  256) 

9-160,  161,  162,  166,  177,  178,  460, 

588,  601 
17.  McClung  (176  U.  S.  59).. 9-178, 

460,  601 

V.  U.  S.  (103  U.  S.  227) 9-47 

Blakey   17.   Golloday    (2    Bart.    El.    Cas. 

417)    8-298 

Blanchard   v.    Haynes    (6    West.    L.    J. 

82)    8-623 

17.  Russell   (13  Mass.  1) 8-877 

17.  Sprague  (3  Sumn.  (U.  S.)  535).. 

8-621,  622 
17.  The  Brig  Martha  Washington  (1 

Cliff.  (U.  S.)  463) 8-377,  405 

Blanchard's  Gun-Stock  Turning  Factory 
r.  Warner  (1  Blatohf.  (U.  S.)  258).. 8-624 

Blana  17.  People  (32  Colo.  332) 9-608 

Blanfield  r.  State  (103  Tenn.  593),  8-420,  509 
Blanque  v.  Seal    (1  'Mart.  N.   S.    (La.) 

427)    8-876 

Blcakney  t'.  Farmers',  etc.,  Bank  (17  S. 

&  R.   (Pa.)  64) 8-834 

Bicase  r.  Pratt  (3  S.  Car.  513) 9-377 

Bledsoe's  Case  (CI.  &  H.  El.  Cas.  8G9)  .  .8-309 
Bleistein  v.  Donaldson  Lithographing  Co. 

(188  U.  S.  249) 8-622 

Bliss's  Petition   (63  N.  IL  1351 9-168 

Bliss  V.  U.  S.  (105  Fed.  Rep.  508) 0-270 

Bloodgood   V.   Cammack    (5    Stew.   &   P. 

(Ala.)  280) 8-728 

Bloom  r.  State  (20  Ga.  448) 8-856 

Bloomer  r.  McQuewan  (14  How.  (U.  S.) 

549)    8-621 

V.  Stolley  (5  McLean  (U.  S.)  158) .  . 

8-620,  623,  751 
BloominjTton  r.  Bourland  (137  111.  535),  8-567 

Blouin  r.  Ledet  (109  La.  710) 8-869 

Blount's  Case  (Taft  VA.  Cas.  74) ..8-329 

Blount  V.  Windlcy  (95  U.  S.   175) 8-849 

Blue  Jacket  CJonsol.  Copper  Co.  r.  Scherr 

(50  W.  Va.  533) 8-805 

Blum   V.   Richland   County    (38   S.   Car. 

291)    9-605 

17.  State   (9-t  Md.  382) 9-250,  285 

Boardman  v.  De  Forest  (5  Corin.  1) . .  .  .8-874 
17.  Lnke  Shore,  etc.,  R.  Co.  (84  N.  Y. 

185)    8-444 

17.  S.  S.  McClure  Co.  ( 123  Fed.  Rep. 
614)    9-447 


Board  of  Assefisors  17.  Pullman's  Palace 

Car  Co.  (60  Fed.  Rep.  37) 8-640 

Board   of    Education   v.    Aberdeen    (66 

*  Miss.   618) 8-782 

17.  Board  of  Education   (179  N.  Y. 

556)   8-775,  782,  798 

17.  Gumming  (103  Ga.  641) 9-665 

17.  Phillips  (67  Kan.  649) 8-753 

17.  Tinnon  (26  Kan.  1) 9-664 

Board  of  Internal  Imp.  17.  Learce  (2  Duv. 

(Ky.)  676) 8-878 

Board  of  Liquidation  17.  Louisiana  (179 

U.  8.  622) 8-866,  887,  888 

17.  McComb  (92  U.  S.  531) ..  .9-367,  373 
Board  of  Public  Works  17.  Columbia  Cyol- 

lege  (17  Wall.  (U.  S.)  621) 9-146,  148. 

Bockee    17.    Crosby    (2     Paine    (U.    S.) 

432)    8-868 

Bodley  17.  Gaither  (3  T.  B.  Mon.  (Ky.) 

67) 8-874 

Boedefeld  17.  Reed  (66  Cal.  299) 8-693 

Boese  v.  King  (108  U.  S.  379) 8-598,  699 

Bogart,  In  re  (2  Sawy.   (U.  S.)   396) . . 

8-660;  9-262,  263 
17.  State    (10    Ohio    Dec.    (Reprint) 

366)    8-672 

17.  Steamboat   John    Jay    (17    How. 

(U.  S.)   400) 9-100 

Boggs,  In  re  (46  Fed.  Rep.  476) 

9-266,  266,  659 
Boise  City  Irrigation,  etc.,  Co.  17.  Clark 

(131  Fed.  Rep.  415) 9-482 

BoUman,  Ex  p,  (4  Cranch  (U.  S.)  93) . . 

8-691,  692;  9-108,  127,  134,  136,  138 

Bolln  t?.  Nebraska    (176  U.   S.   87) 

9-241,  247,  249,  266,  326,  336,  362,  366,  436 
Bonaparte     17.     (Jamden,     etc.,     R.     Co. 

(Baldw.  (U.  S.)  206).... 8-769;  9-306 

r.  Tax  Ct.  (104  U.  S.  694) ^142 

Bondholders  r.  Railroad  Com*rs  (3  Fed. 

Cas.  No.   1,625) 8-449,  796 

Bonds    of    Delaware    Indians    (12    Op. 

Atty.-Gen.  84)    8-678 

Bonnafon's  Case  (14  Ct.  CL  484) ^71 

Bonner  17.  Martin  (40  Ga.  601) 8-849 

Booth,  Matter  of  (3  Wis.  16,  157) 

8-694*   9-191 

Booth  17.  Illinois  (184  U.  S.  426) !  .»-495 

17.  Lloyd  (33  Fed.  Rep.  697),  8-906;  9-174 

V.  People    (186   111.   43) 9-606 

17.  Woodbury  (32  Conn.  118) 8-647 

Borer  v.  Chapman  ( 1 19  U.  S.  699) ^156 

Borie  17.  Trott  (5  Phila.  (Pa.)  366) 8-678 

Boring  17.  Williams   (17  Ala.  516) ...  .9-336 

Bors  r.  Preston  (111  U.  S.  256) ^121 

Borton  r.  Brines-Chase  Co.  (175  Pa.  St. 

211)    8-875 

Boske  17.  Comingore  (177  U.  S.  468) 8-684 

Boston  r.  Cummins  (16  Ga.  106) 8-728 

Boston    Beer   Co.   17.   Massachusetts    (97 

U.  S.  32) 8-760,  868 

Boston,  etc.,  R.  Co.  17.  York  Clounty  (ift 

Me.  386)    8-763,  764 

Boston,  etc..  R.  Corp.  r.  Boston,  etc.,  R. 

Co.  (5  Cush.  (Mass.)   376).. 8-811,  814 
r.  Salem,     etc.,     R.     Co.     (2     Gray 

(Mass.)   1)    8-814 

Botkins  17.  Spurgeon  (20  Iowa  698) 8-367 

Boucicault  r.  Hart  (13  Blatchf.  (U.  S.) 

47)     8-618,  620 

Bouknight  r.  Epting  (US.  Car.  71) . .  .8-864 
Bowdoinham  17.  Richmond  (6  Me.  112) .  .8-781 


648 


Yolutne  IX 


IN  THE  NOTES  ON  THE  CONSTITUTION, 


Bowen  r.  De  Large  (Smith  El.  Cas.  90- 

100)     8-298,  335 

Bowerbank   v.    Morris    (Wall.    (C.    C.) 

119)    9-47 

Bowlbv  V.  Kline  (28  Ind.  App.  659) . . . 

8-790,  841 

Bowlin  17.  Com.   (2  Bush    (Ky.)   6) 

9-382,  383 
Bowman  v,  Chicago,  etc.,  R.  Co.  (125  U. 

8.  600) 8-379,  390,  395,  504,  505,  897 

Boyce,  Etg  p.  (27  Nev.  299) . .  .9-411,  463, 

549    599 
Boyce  v,  Tabb  (18  Wall.   (U.  S.)  546) . .' 

8-859;  9-377 

Boyd,  Ea  p.  (105  U.  S.  647) 9-83 

Boyd  V.  Alabama  (94  U.  S.  645) 8-855 

v.  Mills    (53   Kan.   601) 8-735 

t7.  Nebraska  (143  U.  S.  162)  ..8-579,  582 
V,  U.  8.   (116  U.  S.  633).... 8-256; 

9-250,  251,  279,  285 

V.  U.  8.  (142  U.  S.  463) 9-25 

Boyer,  Ex  p.  (109  U.  S.  629) 9-91 

Boyle  V,  Zacharie  (6  Pet.  (U.  S.)  635) .  .8-875 

Bozeman  v.  Cadwell  (14  Mont.  482) 9-620 

Bradfleld  t\  Roberts  (175  U.  S.  295) . .  .9-242 

Bradford  v.  Shine  (13  Fla.  393) 8-869 

Bradley  r.  Fallbrook  Irrigation  Dist.  (68 

Fed.  Rep.  948) 9-306 

V,  Lightcap   (201  111.  511) 8-880 

f7.  Lightcap  (195  U.  S.  16) .  .8-848;  9-466 
V,  Northern  Transp.  Co.  (15  Ohio  St. 

666)    8-406 

Bradwell  v.  Illinois    (16   Wall.    (U.   S.) 

138)     9-161,  400 

Brady  v.   Atlantic   Works    (4   Cliff.    (U. 

8.)   408)    9-320 

Brafford  r.  Territory  (1  Okla.  370) 9-338 

Bragg  V.  Tuffts  (49  Ark.  558) 8-716, 

717,  719 
Brainard  v.  Colchester  (31  Conn.  407) .  .8-802 

Branch  v.  Baker  (53  Ga.  511) 8-812 

17.  Haas  (16  Fed.  Rep.  53) .  .8-722;  9-630 
V,  Wilmington,   etc.,  R.  Co.    (77   N. 

Car.  347)    8-752.  754 

Brandon  r.  Miller  (118  Fed.  Rep.  362)  . . 

9-585 
Branin  v.  Connecticut,  etc.,   R.   Co.    (31 

Vt.  214)    8-755 

Branson    r.    Philadelphia     (47    Pa.    St. 

331)    8-853 

Brass  v.  North  Dakota  (153  U.  S.  405) . . 

8-496;   9-485,  583 

Brechbill  t\  Randall  (102  Ind.  528) 

8-511,   626,  628 

Breen  v.  Dewey  (16  Minn.  1.36) 8-678 

Breitenbach  v.  Bush   (44  Pa.  St.  31 8).. 8-881 

V,  Turner  (18  Wis.  140) 8-678 

Brennan  t?.  Titusville  (153  U.  S.  207).. 

8-302.  395,  562 
Brest  V.  Smith  (5  Bisa.  (U.  S.)  62) . .  .  .9-152 

Brewer  r.  Otoe  County  (1  Neb.  373) 8-760 

Brewster  r.  Hough   (10  N.  H.   138) 

8-765.  799 
Bridge   Across    Niagara    River    (17    Op. 

Atty.-Gen.  523)    9-3 

Bridgeport  v,  Hubbell  (5  Conn.  240) . .  .8-728 
Bridgewater    v.     Plymouth     (07     Mass. 

382)    8-756 

Briir  Amy  Warwick,  The  (2  Black  (U.  S.) 

635)    8-630;    9-11 

Brig  Wilson,  The  v.  U.  S.  (1  Brnck.  (U. 
8.)   423) 8-377.  378,  688 


Briggs  r.  St.  Louis,  etc.,  R.  Co.  (HI  Mo. 

168)    ^-677 

Bright's  Case  (Taft  El.  Cas.  17) 8-329 

Bright  Ster,  The  (Woolw.  (U.  8.)  266) . . 

8-400,  430 
Brighton  V.  Wilkinson  (2  Allen  (Mass.) 

27)  8-782 

Brimm  v.  Jones  (11  Utah  200) 9-459 

Brimmer  v,  Rebman  (138  U.  S.  79) 

8-432,  436,  438 
Brinkerhoff  r.  Brumfield   (94  Fed.  Rep. 

422)    9-623 

Brinsfield  v.  Caiter  (2  Ga.  143) 8-766 

Briscoe  v.  Anketell  (28  Miss.  361) 8-868 

r.  Kentucky  Bank   (11  Pet.   (U.  S.) 

257) 8-271,  606,  715,  716,  718 

Bristol  V.  Washington  County  (177  U.  8. 

141)    ^616 

Brittle  v.  People  (2  Neb.  198) ^194 

Britton   v.    Butler    (9   Blatchf.    (U.    8.) 

456)    8-641 

Broadfoot  v.   Fayetteville    (121   N.   Car. 

418)   9-560,  673 

Broadhead  v.  Shoemaker   (44  Fed.  Rep. 

526)    ^361 

Broadway,  Matter  of   (61  Barb.  (N.  Y.) 

483)    8-883 

Brockenbrough    v.    Cabell    (1    Bart.    El. 

Cas.   79)    8-318 

V.  W^ater  Com'rs  (134  N.  Car.  1).. 8-778 

Brodie  v.  McCabe   (33  Ark.  690) 

8-774,  778 
Broeck  v.  The  Barge  John  M.  Welch  (2 

Fed.  Rep.  369) 8-488,  903 

Bronk  r.  Barckley  (13  N.  Y.  App.  Div. 

72)    8-752,  767 

Bronson    v.    Kinzie     (1    How.     (U.    S.) 

311) 8-860,   870,   874,  881 

r.  Newberry  (2  Dougl.  (Mich.)  45),  8-877 
Brooklyn  Cent.  R.  Co.  v.  Brooklyn  City 

R.  Co.  (32  Barb.  (N.  Y.)   358) 8-771 

Brooklyn  City,  etc.,  R.  CTo.  r.   National 

Bank  (102  U.  S.  14) ^107 

Brooklyn  Park  Com'rs  v.  Armstrong  (46 

N.  Y.  234) 8-779 

Brooks  r.  Dun  (51  Fed.  Rep.  141) 9-448 

V.  Missouri   (124  U.  S.  397) 9-325 

V.  State  (58  S.  W.  Rep.  1032) 9-621 

Brosnahan,  In  re  (18  Fed.  Rep.  64) 

8-507,  619;  9-491 

Brown,  Ex  p.  (28  Fed.  Rep.  653) 9-188 

Brown,  Ex  p.  (48  Fed.  Rep.  435) .  .8-531,  892 

Brown,  In  re  (135  U.  S.  705) 8-768,  868 

Brown's  Case  (173  Mass.  498) 9-559 

Brown's  Case  (6  Ct.  CI.  188) 9-107 

Brown  r.  Brittain  (84  N.  Car.  552) 8-879 

r.  Carolina  Midland  R.   Co.    (67   S. 

Car.   481) 9-476,  577 

r.  Crandal   (23  Iowa  112) 8-357 

V.  Drain    (112    Fetl.    Rep.    589).... 

9-524,  525 
17.  Duchesne      (19     How.      (U.     S.) 

195)     8-408,  621 

V.  Grant  (116  U.  S.  212) 9-198 

t?.  Hiatt  (1  Dill.  (U.  S.)  372) 8-641 

V.  Houston    (33  La.  Ann.   843) 

8-555,  891;   9-169 

r.  Houston    (114   U.   S.   622) 

8-425,  555,  557,  568,  891 

V.  Hummel  (6  Pa.  St.  86) 8-844 

V.  Jacobs    Pharmacy   Co.    (115    Gra. 
429)    .* ^599 

649  Volume  IX. 


TABLE  OF  CASES  CITED 


Brown  e?.  Maryland   (12  Wheat.   (U.  S.) 

419).. 8-253,   256,   257,   261,   262, 

425,  426,  555,  556,  557,  891,  894, 

898;   9-360 
V,  Memphis,    etc.,    R.    Co.    (5    Fed. 

Rep.  601) 8-462 

%>.  Munford  (16  Fed.  Rep.  176) 

8-319;    9-641 

V.  New  Jersey  (175  U.  S.  174) 

9-241,    247,    249,    256,    325,    336, 

352,   355,   432,   435,  553 
t?.  Ohio  Valley  R.  Co.  (79  Fed.  Rep. 

176)    9-178 

V.  Penobscot  Bank  (8  Mass.  445),  8-855 
t7.  Smart  (145  U.  S.457),  8-591,  864,  876 

t?.  State  (82  Ga.  224) 8-853 

t7.  Storm   (4  Vt.  37) 8-874 

I?.  U.  S.   (8  Cranch   (U.  S.)   122) . . 

8—638    641 

17.  U.  S.  (Woolw.  (U.  S.)  198) .V25 

t?.  Walker  (161  U.  S.  591).. 8-268; 
9-15,  21,  222,  241,  247,  249,  256, 
278,  284,  286,  287,  325,  336,  362,  365 

r.  Welch  (26  Ind.  116) 8-678 

Brown  University  1;.  Rhode  Island  Col- 
lege, etc.,  (56  Fed.  Rep.  55) 9-374 

Browne  t?.  Dexter  (66  Cal.  39) 8-684 

t\  Houston  (114  U.  S.  622) 8-666 

V,  l\irner  (176  Mass.  9) 8-776 

Brownell  v.  Old  Colony  R.  Co.  (164  Mass. 

29)     8-753,  796 

Brownfield   t?.   South   Carolina    (189   U. 
S.  426)    9-663 

Browning  v.  Collis    (21   Misc.    (N.  Y.) 
lgg\    9—498 

Bruce  r.  Gibson  (9  Fed.  JRep.  640) ....  .9-112 
r.  Schuyler    (9    111.    276) ....  8-764, 

771,  866,  880 

Bruch  t?.  Newbury  (10  N.  Y.  391) 8-728 

Brumagim  v,  Tillingast  (18  Cal.  269),  8-896 

Brundagc,  In  re  (96  Fed.  Rep.  963) 

8-605,  606 
Brunswick  First  Nat.  Bank  v.  Yankton 

(101  U.  S.  133) 9-209,  211 

BrussRitter   Co.,   In  re    (90   Fed.   Rep. 

661) 8-691,  692 

Bryan  r.  Board  of  Education  (151  U.  S. 

647)    8-844 

Bryant,  In  re  (Deady  (U.  S.)  118) 8-373 

Bryant  t?.  Rich  (106  Mass.  193) 9-351 

Bryson  r.   McCreary    (102   Ind.    1) 

8-872,   874,  879 
Buchanan  v,  Alexander  (4  How.  (U.  S.) 

20)    9—230 

t?.  Smith   (43  Miss.  90) ..... .9^236,  237 

Bucklew   V.    Central    Iowa    R.    CJo.    (64 

Iowa  603) 9-570 

Budd  1).  New  York  (143  U.  S.  617) ... . 

8-496;  9-486,  583 

Buel,  In  re  (3  Dill.  (U.  S.)  116) 9-186 

Buffalo  17.  Chadeayne  (134  N.  Y.  163),  8-766 
17.  Hill  (79  N.  Y.  App.  Div.  402),  9-493 
17.  Reavey    (37    N.    Y.    App.    Div. 

231)    8-669 

Buffalo  East  Side  R.  Co.  v.  Buffalo  St. 

R.  C3o.  (Ill  N.  Y.  132) 8-752 

Buffalo,   etc.,   R.   Co.   v.    Falconer    (103 

U.  S.  824) 8-821 

Buffington  v.  Grosvenor  (46  Kan.  732),  9-179 
Buford,  Ex  p.  (3  Cranch  (U.  S.)  448),  9-254 
Buford  17.  Holley   (28  Fed.  Rep.  681).. 

9-114,  33R 

($50 


Bugbec  t7.  Howard  (32  Ala.  713) 8-872 

Buie  t7.  Parker  (63  N.  Car.  131) 8-642 

Bullock  r.  State  (65  N.  J.  L.  657),  9-561,  562 
Bumgardner  v.  Circuit  Ct.  (4  Mo.  50),  8-870 

Bumpass  v.  Taggart  (26  Ark.  398) 8-366 

Bunker  17.  Green  (48  111.  243) 8-357 

Bunn  r.  Gorgas  (41  Pa.  St.  444) 8-871 

Bunnell  t7.  Bunnell  (25  Fed.  Rep.  214),  9-448 
Burch  17.  Newbury  (4  How.  Pr.  (N.  Y.) 

146)    8-878 

Burdick    17.    People    (149    111.    602) 

8-454,   868;   9-408,  474 

Burgess  17.  Salmon   (07  U.   S.   383) 

8-343,    344,  696 

17.  Seligman  (107  U.  S.  20) 8-887 

Burguieres  17.  Sanders  (111  La.  109) . .  .9-520 

Burke  17.  Tregre   (22  La.  Ann.  629) 

9-10,     60 
Burlington,  etc.,  R.  Co.  17.  Dey  (82  Iowa 

313)    8-819,  448;  9-469,  664 

Burlington   Sav.   Bank  17.   Clinton    (106 

Fed.  Rep.  274) 9-617 

Burnett  i\  Com.  (169  Mass.  422) 9-551 

Burns  17.  Multnomah  R.  Co.  (15  Fed.  Rep. 

183)    9-498 

17.  State  (48  Ala.  195) 9-666,  567 

Burnside  i?.  Lincoln  County  Ct.  (86  Ky. 

423)    9-488 

Burrow-Giles  Lith.  Co.  17.   Sarony   (111 

U.  S.  67) 8-263 

Burrows  17.  Delta  Transp.  Co.  ( 106  Mich. 

594)    8-47? 

17.  Vanderbergh     (96    N.    W.    Rep.  • 

67)    8-880 

Burrus,  In  re  (136  U.  S.  695) 9-80 

Burson  t7.  National  Park  Bank  (40  Ind. 

180)   9-113 

Burt  17.  Merchants  Ins.  Co.   (106  Mass. 

366)   

Burton  17.   Koshkonong    (4   Fed.   Rep... 

377)  8-762,  880 

17.  Platter  (63  Fed.  Rep.  904),  9-291,  293 

17.  U.  S.  (196  U.  S.  295) 8-333 

Burwell    17.    Burgess    (32    Gratt.    (Va.) 

472)    8-704 

Busch  17.  Webb  (122  Fed.  Rep.  655) 

9-406,  488,  589 

Bush  17.  Holloway  (82  Ky.  675) 9-168 

17.  Kentucky    (107    U.    S.    110) 

9-662,  663,  664 

17.  Lester  (55  Ga.  570) 8-690 

17.  Shipman  (5  111.  190) .  .8-723,  782,  784 
Butchers'    Union    Slaughter-House,    etc., 
Co.  17.  Crescent  Citv  Live  Stock  Land- 
ing, etc.,  Co,  (111  U.  S.  746) 8-755 

Butin,  Ex  p.  (28  Tex.  App.  304) 8-558 

Butler's  Case   (2  Bart.  461) 9-628 

Butler  V.  Boston,  etc.,  Steamship  Co.  (130 

U.    S.    527) 9-93,     94 

r.  Goreley  ( 146  U.  S.  304) 8-592 

17.  Hopper  (1  Wash.  (U.  S.)  498)... 

8-689;  9-191 
17.  Pennsylvania    (10   How.    (U.    S.) 

414)     8-845,  846 

17.  White  (171  U.  S.  366) 8-686 

Butner   r.    Western   Union   Tel.    Co.    (2 

Okla.    234)     8-373,  467 

Butte  City  Water  Co.  r.  Baker  (196  U. 

S.  126)    8-264;  9-204 

Buttfield  r.  Bidwell  r94  Fed.  Rep.  126),  8-292 

V.  StriTTibon    (192  U.   S.   492) 

8-282,  292,  298,  397,  419;  9-295,  299 

Volume  IX. 


ft  00-' 


TN  THE  NOTES  ON  THE  CONSTITUTION. 


Butz    V.    Muscatine     (8    Wall.     (U.    S. 

682)    8-778,  880,  887 

Byers,  Ex  p.  (32  Fed.  Rep.  405) 8-400 

V.  U.  S.  (22  .Ct.  CI.  63) 9-42 

Byington  f.  Vandever   (1  Bart.  El.  Cas. 

395)    8-336 

Byrd,  Ex  p.   (84  Ala.  18) 9-409,  492 

Byrd  v.  Badger  (McAll.  (U.  S.)  263),  8-876 
Byrne  v.  Missouri  (8  Pet.  (U.  S.)  432) .  .8-721 
r.  Stewart  (3  Desaus.  (S.Car.)  477),  8-728 
C.  B.  Cones,  etc.,  Mfg.  Co.  v,  Rosenbaum 

(45  S.  W.  Rep.  333) 8-384 

C.  H.  Venner  Co.  v,  U.  S.  Steel  Corp. 

(116  Fed.  Rep.  1012) 8-799 

C.  N.  Nelson  Lumber  Go.  v.  Loraine  (22 

Fed.  Rep.  55) 8-569 

Cabell  V.  Cabell  ( 1  Met.  (Ky.)  319) ,  8-853,  854 
Cache  County  t\  Jensen  (21  Utah  207) .  .9-511 

Cadwell  v.  State  (17  Conn.  471) 8-735 

Caha  V,  U.  S.  (152  U.  S.  222) 8-296 

Cain.  Matter  of  (2  Winst.  L.   (N.  Car.) 

145) 8-690 

Cairo,  etc.,  R.  Co.  v.  Hecht    (95   U.   S. 

170)    8-886 

Calais  v.  Marshfield  (30  Me.  511) 8-584 

Calder  t\  Bull  (3  Dall.  (U.  S.)  386) ... . 

8-727;  9-63,  360 
r.  Kurbv  (5  Gray  (Mass.)  597)... 8-853 
Calderonr.Cr'Donohue(47  Fed.  Rep.  39),  9-349 
Caldwell    v.    Armour     (1    Penn.     (Del.) 

545)    9-177,  949 

V.  Carthage  (49  Ohio  St.  334) 9-519 

V.  Dawson  (4  Met.  (Ky.)   123) 8-606 

v.  North  Carolina  (187  U.  S.  624) . . 

8-387,  663 
i\  St.  Louis   Perpetual   Ins.  Co.    (1 

La.  Ann.  85) 8-439 

V.  State  (1  Stew.  &  P.  (Ala.)  327),  8-578 

V.  State  (55  Ala.  133) 8-738 

'r.  Texas   (137  U.  S.  697 )....  9-424,  435 

r.  Wilson  (121  N.  Car.  425) 9-466 

Caledonian   County   Grammar  School   v. 

Burt  (11  Vt.  632) 8-844 

Calhoun  v.  Kellogg  (41  Ga.  240) 9-237 

California  V.  Central  Pac.   R.   Co.    (127 

U.  S.  1) 8-401,  402,  522.  553,  613 

California  Pac.  R.  Co.,  In  re   (3  Sawy. 

(U.  S.)  240) 8-586.  590 

Calkin  /.  Cocke  (14  How.  (U.  S.)  227) .  .9-196 

Call  r.  Hagger  (8  Mass.  423) 8-868 

Callahan  r.  Callahan  (36  S.  Car.  454) . . 

8-728,  865 

Callan  r.  Wilson   (127  U.  S.  549) 

8-268;  9-128,  129,  325,  326,328,  336 
Tallica t.  In  re  (8  Blatchf.  (U.  S.)  89) . .  .9-21 

Callman  r.  Amdt  (125  Ala.  581) 9-167 

Calloway  r.  State  (7  Tex.  App.  585) . .  .7-729 
Camden  Interstate  R.  Co.  v.  Catlettsburg 

(129  Fed.  Rep.  422) 9-363 

Canieron   r.   Louisville,   etc.,  R.  Co.    (69 

Mis.s.  78)   8-868 

Camfipld  r.  U.  S.  (167  U.  S.  525) 9-204 

Caramevcr  r.  Newton  (94  U.  S.  234) . .  .8-620 

Camp  r.  State  (42  Tex.  Crim.  499) 8-558 

Campbell,  In  re  (197  Pa.  St.  582),  9-410,  500 

Campbell  p.Boyreau(21How.(U.«.)223), 9-347 

r.  Chicago,    etc.,    R,    Co.    (86    Iowa 

589) 8-451 

r.  Cook  (86  Tex.  630) 9-576 

r.  Holt  (115  U.  S.  623) 9-454 

V.  Iron-Silver  Min.  Co.  (83  Fed.  Rep. 
645)    8-870 


Campbell  r.  Missouri  Pac.  R.  Co.   (121 

Mo.  340)    8-754;  9-577 

i\  Morris     (3     Har.     &    M.     (Md.) 

635) 8-253,  260,  267;  9-160,  176 

V.  Texas,  etc.,  R.  Co.   (2  Woods  (U. 

S.)  263)   8-813 

r.  Wade  (132  U.  S.  37) 8-766 

Campbellsville   Lumber   Co.   17.    Hubbert 

(112  Fed.  Rep.  721) 9-530 

Canada  Southern  R.  Co.  r.  Gebhard  (109 

U.  S.  539) 8-692 

V,  International  Bridge  Co.   (8  Fed.  . 

Rep.   191,  7  Fed.  Rep.   663) 

8-416;  9-67 
Canadian,  etc.,  Mortg.,  etc.,  Co.  r.  Blake 

(24  Wash.  102) 8-872 

Canal  Boat  Ann  Ryan,  The  (7  Ben.  (U. 

S.)  20) 8-487,  488,  902;  9-181 

Cannon  v.  Campbell   (2  EUsw.  El.  Cas. 

604)    8-298,  299,  302,  322 

r.  New  Orleans    (20   Wall.    (U.   8.) 

581)     8-901,  902 

Cantine  v.  Tillman  (54  Fed.  Rep.  972) . . 

8-502,  732;  9-172,  406,  468,  648 

Caperton  v.  Martin  (4  W.  Va.  138) 

8—869   879 
Capital  City  Dairy  Co.  v.  Ohio   (183  u! 

S.  245) .8-508;  9-256,  491,  692 

Capital  City  Gas  Co.  v.  Des  Moines  (72 

Fed.  Rep.  824) 9-394,  484 

Capital  City  Gas-light  Co.  v.  Des  Moines 

(72  Fed.  Rep.  832) 8-828,  863 

Capital  City  Light,  etc.,  Co.  v.  Tallahassee 

(186  U.  S.  401) 8-761,  828,  887 

Capital  Traction  Co.  v.  Hof   (174  U.  S. 

36) 8-657 ;  9-59,  325,  337,  342,  349 

Captures   on   The  Rio   Grande    (11    Op. 

Atty.-Gen.  117) 9-64 

Carbondale  v.  Wade  (106  111.  App.  658),  8-863 
Cardwell  v.  American  Bridge  Co.  (113  U. 

S.  210) 8-388,  389,  476,  490 

Carey  v,  Giles  (9  Ga.  253) 8-834,  878 

Cargill,  W.  W.,  Co.  v.  Minnesota    (180 

U.  S.  468) 8-552;  9-486,  610 

Carling  V,  Seymour  Lumber  Co.  (113  Fed. 

Rep.  488)    8-691,  694 

Carlisle  v.  U.  8.  (16  Wall.  (U.  S.)  147) . . 

9-17,  138 
Carondelet  Canal,  etc.,  Co.  v,  Parker  (29 

La.  Ann.  430) 8-903 

!?.  Tedesco  (37  La.  Ann.  100) 8-790 

Carpenter  v. Northfield  Bank  (39  Vt.  46), 8-678 
r.  Pennsylvania    (17    How.    (U.   S.) 

463)    8-260 

V.  Providence  Washington   Ins.   Co. 

(16  Pet.  (U.  S.)  495) 9-107 

V.  Strange  (141  U.  S.  106) 9-155 

Carpentier  t7.  Atherton  (25  Cal.  415).. 8-678 

Carr  v.  Brown  (20  R.  L  215) 9-458 

V.  State  (127  Ind.  204) 8-704,  769 

Carrey  r.  Spencer  (36  N.  Y.  Supp.  SSfi),  8-460 
Carrier,  In  re  (5  Fed.  Cas.  No.  2443),  8-344 
Carrier  V.  Gordon   (21   Ohio  St.  608) . . 

8-424,  569 

Carroll  v.  Campbell  (108  Mo.  550) 8-485 

Carrollton  v.  Bazzettc   (159  111.  287).. 8-550 

Carson  v.  Carson  (40  Miss.  349) 8-853 

Carson  River  Lumbering  Co.  v.  Patter- 
son   (33  Cal.  334) 8-495 

Cnrstnirs  V.  O'Donnell  (154  Mass.  357),  8-601 

Carter  v.  State  (39  Tex.  Crim.  362)...&-662 

r.  Texas  (177  U.  S.  448) ^564 

651  Volume  IX. 


TABLE  OF  CASES  CITED 


Carton  v.  Illinois  Cent.  R.  Co.  (50  Iowa 

148)   8-451 

Cary  t\  Carter  (48  Ind.  344) 9-401 

Cary  Library  v.  Bliss  (151  Mass.  364) . . 

8-762,  841,  844 
Case  V.  Toftus  (39  Fed.  Rep.  732),  9-197,  198 
Case   of   Collectorship   of   New   Orleans 

(12  Op.  Atty.-Gen.  449) 9-51 

Case  of  Colonel  Weir  (10  Op.  Atty.-Gen. 

279)    8-665 

Case  of  Lieutenant  Cope   (4  Op.  Atty.- 
Gen.  218) 9-54 

Cass.  Farm   Co.   v.   Detroit    (124   Mich. 

433)    9-519 

17.  Detroit  (181  U.  S.  396) ..  .9-510,  521 
Cassidy  v.  St.  Germain  (22  R.  I.  53) .  .8-367 
Castillo  V,  McConnico  (168  U.  S.  683) . . 

9-423,  537 
Castle    V,    Hutchinson     (25    Fed.    Rep. 

394)     8-626,  629 

Castleberg  v,  Wheeler  (68  Md.  280) 8-599 

Gates  V.  Allen  (149  U.  S.  459) 9-339 

Catlin  V.  Hull  (21  Vt.  152) 9-170 

Caveats  for   Patents  for   Invention    (19 

Op.  Atty.-Gen.  276) 9-34 

Cavitt  V.  State  (15  Tex.  App.  190) 9-662 

Cecil  V,  Deyerle  (28  Gratt.  (Va.)  775),  8-861 
Cedar  Rapids,  etc.,  R.  Co.  v.  Stewart  (26 

Iowa  117) 8-357 

Central  Bank  i?.  Little  (11  Ga.  351) ...  .8-717 
Central     Bridge     r.     Lowell     (4     Gray 

(Mass.)  474) 8-758 

Central  Iowa  R.  Co.  v.  Wright  County 

(67  Iowa  199) 9-611,  612 

Central  Land  Co.  v,  Laidley  (159  U.  S. 

109)    8-864;  9-450 

Central  L.  &  T.  Co.  t?.   Campbell  Com- 
mission Co.   (173  U.   S.  97) 9-572 

Central  Nat.  Bank  v.  Pratt  (115  Mass. 

646)    8-678 

Central  of  Georgia  R.  Co.  v.  Macon  (110 

Fed.  Rep.  865) 9-431,  480 

V,  Murphey  (116  Ga.  863) 8-464,  860 

V,  Murphey  (196  U.  S.  202) 8-463 

Central  Pac.  R.  Co.  v.  State  Board  of 

Equalization  (60  Cal.  35).. 9-423,  616 

17.  U.  S.  (21  Ct.  CI.  183) 9-300 

Central  R.  Co.  v.  State  Board  of  Assess- 
ors (49  N.  J.  L.  1)  8-636 

Central  R.,  etc.,  Co.  v,  Georgia  (92  U.  S. 

670)    8-809,  810,  811 

V,  Georgia  Constr.,  etc.,  Co.   (32  S. 

Car.   319) 9-175 

t7.  State  (54  Ga.  401) 8-809 

V.  Ward  (37  Ga.  616) 9-236 

Central  Trust  Co.  r.  Charlotte,  etc.,  R. 

Co.  (65  Fed.  Rep.  257) 0-459 

17.  Citizens'  St.  R.  Co.  (82  Fed.  Rep. 

1)    8-819,  887;  9-370 

t?.  Hennen  (90  Fed.  Rep.  593) 9-313 

V.  Sloan   (65  Iowa  655) 9-601 

Central  Union  Telephone  Co.  r.  Bradbury 

(106  Ind.  0) 8-631 

r.  State  (118  Ind.  207) 8-382,  468 

Cession  of  Federal  Jurisdiction  by  States 

(7  Op.  Atty.-Gen.  628) 8-665 

Cession  of  Federal  Jurisdiction  by  States 

(9  Op.  Atty.-Gen.  263) 8-666 

Cession    of    State    Jurisdiction     (8    Op. 

Attv.-Gon.  387.  388.  418) 8-666.  667 

Chadwick  v.  Kellev  (187  U.  S.  543) . . .  .9-517 
17.  Moore  (8  W.  &  S.  (Pa.)  49) . . .  .8-871 


Chae  Chan  Ping,  In  re   (36  Fed.   Rep. 
43  J  \ 8—698  •  9—223 

Chaffee  v,  Michaels  (31  Pa.  St.  283) .  .'.8-870 

Chaffin  17.  Taylor  (114  U.  S.  309) 8-768 

Chaff raix  r.   Board  of  Liquidation    (11 

Fed.  Rep.  638) 9-367 

Chamberlain  v.  Perkins  (61  N.  H.  341),  8-595 
Chambers  v.   Church    (14  R.   I.   399).. 

9-160,  173 

Chancely  v.  Bailey  (37  Ga.  532) 9-237 

Chandler  17.  Dix  (194  U.  S.  691) 9-369 

V.  Siddle  (3  Dill.  (U.  S.)  477) ...  .8-602 

Chapin  t?.  Crusen  (31  Wis.  209) 8-811 

Chaplains  for  Army  Hospitals   (10  Op. 

Atty.-Gen.   449) . .-. 9-38,     40 

Chapman,   In  re    (166   U.    S.    661) 

^  8-327,   329;    9-2,   253,  271 

Chapman  t7.  Miller  (2  Spears  L.  (S.  Car.) 

769)    8-493 

17.  U.  S.  (6  App.  Cas.  (D.  C.)  122) . . 

^263,  271 
V.  U.  S.  (8  App.  Cas.  (D.  C.)  302) . . 

8-327;   9-253,  271 

Chappell  17.  Doe  (49  Ala.  165) 9-237 

17.  U.  S.  (160  U.  S.  611) 9-307 

17.  Waterworth  (165  U.  S.  102) 

8-410;  9-314 
Chappell  Chemical,  etc.,  Co.  t7.  Sulphur 

Mines  Co.  (172  U.  S.  475) 9-552 

Charge  to  Grand  Jury   (1   Sprague   (U. 

S.)  602).... 9-132,  135,  136,  137,  138,  221 
Charge  to  Grand  Jury   (2  Sprague   (U. 

S.)  279) 8-400,  634;  9-236 

Charge  to  Grand  Jury   (2  Sprague   (U. 

S.)    285)     9-132,  138 

Charge  to  Grand  Jury   (2  Sprague   (U. 

S.)    292) 9-132,   136,    136,  137 

Charge  to  Grand  Jury  (30  Fed.  Cas.  No. 

18,260) 9-377,  382,  396,  398,  425, 

562,  633 
Charge  to  Grand  Jury   (1   Hughes   (U. 

S.)    641)     »-633,  634 

Charge  to  Grand  Jury  (3  Phila.   (Pa.) 

627)  8-422,  636 

Charge  to  Grand  Jury  (2  Wall.  Jr.  (C. 

C.)   134) 9-135,   138,  139 

Charge  to  Grand  Jury  in  Peonage  Cases 

(123  Fed.  Rep.  691) 9-607 

Charles  17.  Marion  (98  Fed.  Rep.  166) . . 

9-431,  615 

17.  Marion   (100  Fed.  Rep.  639) 

9-520.  615 
Charles   A.   Sparks,  The   (16  Fed.  Rep. 

480)    8-493 

Charles  River  Bridge  v.  Warren  Bridge 

(11  Pet.  (U.  S.)  427) 8-810,  836,  862 

Charleston  v.  Ahrens   (4  Strobh.  L.   (S. 

Car.)    241) 8-657,  894 

17.  Rogers    (2  MeCord   L.    (S.   Car.) 

495)     9-435,  897 

Charlotte,  etc.,  R.  Co.  r.  Gibbes   (27   S. 

Car.  385) 8-705 

r.  Gibbes  (142  U.  S.  390) ft-423,  587 

Ch'^rlotte  First  Nat.  Bank  t'.  Jenkins  (64 

N.  Car.  719) 8-885 

Chase  v.  Lowell  (7  Gray  (Mass.)  33).. 8-846 
Chntfield,  E.  A.  Co.  v.  New  Haven   (110 

Fed.  Rep.  793) 8-294:  9-71 

Cheeseman,  The,  v.  Two  Ferryboats    (2 

Bond  (U.  S.)  363) 8-417 :  9-100 

Cheever    i?.    Wilson    (9    WaU.    (U.    S.) 
123)    9-145 

652  Volume  IX. 


J 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Chemung  Canal  Bank  v,  hovrtry  (93  U. 

S.  76) 9-177 

Cherokee  Xation  v,  Georgia  (5  Pet.  (U. 

S.)    16) ^105 

V.  Hitchcock  (187  U.  S.  294) 8-575 

V.  Southern  Kansas  R.  Co.  (135  U. 
S.  641) . . .  .8-375,  401 ;  9-307,  318,  319 
Cherokee    Tobacco    (11    Wall.    (U.    S.) 

616)    9-33,  223,  225 

Cherokee  Trust  Funds  (117  U.  S.  288),  8-577 
Cherry  Creek  v,  Becker  (123  N.  Y.  161) . . 

8-821,  862 
Chesapeake,  etc.,  Canal  Co.  v,  Baltimore, 
etc.,  R.  Co.  (4  Gill  A  J.  (Md.)  1) . . 

8-761,  789,  864 
t?.  Kentucky     (3     Cranch     (C.     C.) 

599)    9-306,  322 

Chesapeake,  etc.,  R.  Co.  v.  Com.   (51   8. 
W.  Rep.  160).. 8-469;  9-402,  477, 

564,  566 

t\  Kentucky  (179  U.  S.  388) 8-459 

r.  Miller  (114  U.  S.  185) 8-809 

t?.  Virginia  (94  U.  S.  726) 8-810 

r.  Wells  (85  Tenn.  613) 9-566 

Chess  V.  State  (1  Blackf.  (Ind.)  198).. 8-608 
Chew  Heong  r.  U.  S.  (112  U.  8.  540) .  .9-223 
Chicago  V.  Law  (144  111.  578) ...  .8-413,  478 

V.  McGinn   (51  111.  273) 8-489 

r.  Netcher  (183  111.  104) 9-492 

Chicago,  etc.,  Coal  Co.  v.  People  (181  111. 

270)    9-488 

Chicago,  etc.,  R.  Co.  v.  Ackley  (94  U.  S. 

179)    9-486 

V.  Becker   (32  Fed.  Rep.  853) 

8-465;  9-115,  442 

V,  Becker   (35  Fed.   Rep.  883) 

8-423;   9-372,  474 

V.  Carlinville   (200  111.  316) 8-455 

t?.  Chicago  (166  U.  S.  234) 

9-351,  393,  394,  498,  499,  578 

V.  Dey   (35  Fed.  Rep.  866) 

9-366,  372,  472,  473,  474 

u.  Erickson   (91  111.  613) 8-443 

17.  Fuller  (17  Wall.  (U.  S.)  567)... 

8-377,  378,  387,  388,  450 

V,  Gardiner  (51  Neb.  70) 8-375 

r.  Gasaway  (71  111.  570) 8-443 

r.  Guffey  (120  U.  S.  574) . . .  .8-803,  811 

V.  Hambel  (89  N.  W.  Rep.  643) 9-475 

r.  Iowa    (94    U.    S.    165) ...  .8-448, 

786,819;  9-486 

V.  Jones  (149  III.  361) 8-819 

V.  McGlinn  (114  U.  S.  545).. 8-669,  672 

r.  Minnesota  (134  U.  S.  418) 

8-819;  9-442,  443,  470,  483 
V.  Minnesota  Cent.  R.  Co.   (14  Fed. 

Rep.  530)    8-817 

V.  Moss    (60  Miss.  641) &-555 

r.  Nebraska   (170  U.  S.  68) 

8-817,  887;  9-480 

V.  People   (105  III.  661) 8-466 

V.  Smith  (110  Fed.  Rep.  475) 9-473 

V,  Solan   (169  U.  S.  133) ...  .8-375, 

446,  458,  459,  461 

f?.  State  (153  Ind.  134) 8-655 

r.  State  (47  Neb.  549) 8-760;  9-441 

V.  State  (50  Neb.  399) ft-496 

V,  Stum    (174  IT.  S.  710) ^150 

r.  Tompkins   (176  V.  S.  167) ft-473 

r.  Wellman  (143  V.  S.  .342) ..  .9-62,  469 
r.  Whitton  (13  Wall.  (U.  S.)  283) . . 

9-103,  106,  109,  113 


Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry 

Co.  (108  U.  S.  18) 9-147 

V.  Wiggins    Ferry    Co.    (119    U.    S. 

622)    9-142 

V.  Witty   (32  Neb.  275) 8-375 

V.  Wolcott  (141   Ind.  279) 8-451 

V,  Zemecke  (59  Neb.  689) 9-475 

Chicago  Gen.  R.  Co.  v,  Chicago  (176  111. 

253)    9-516,  916 

Chicago  L.  Ins.  Co.  t?.  Auditor  (101  111. 

82)    8-830 

V,  Needles  (113  U.  S.  580) ..  .8-829, 

830,  864;  9-486 
Chicago  Union  Traction  Co.  v.  Chicago 

(199  111.  484) , 8-819 

V.  State  Board  of  Equalization  (112 

Fed.  Rep.  607) 9-617 

Chickasaw    Constitution    (8    Op.    Atty.- 

Gen.  300)    9-161 

Childress  v.  Emory    (8  Wheat.    (U.   8.) 

642)    ^347 

Chilton  r.  Brig  Hannah  (Bee  Adm.  419) .  .^99 
V,  St.  Louis,  etc.,  R.  Co.  (114  Mo. 

88)    ^3,  95,  666 

Chilvers  17.  People  (11  Mich.  43) 8-485 

Chin   Bak    Kan    v.   U.    S.    (186    U.    S. 

200)   9-635 

Chin  King,  Ew  p.  (35  Fed.  Rep.  354) .  .9-389 
Chincleclamouche    Lumber,    etc.,    Co.    V, 

Com.  (100  Pa.  St.  438) ...  .8-787,  791,  792 
Chinese  Exclusion  Case  (130  U.  S.  681) . . 

8-289,  420 ;  9-33,  ^23 
Chirac    v.    Chirac    (2    Wheat.    (U.    8.) 

269)    8-580;    9-32 

Chisholm  r.   Georgia    (2   Dall.    (U.    S.) 

419) ,8-257,   274;    9-102,  109 

v.  Northern  Transp.  Co.    (61   Barb. 

(N.  Y.)  388) ft-88,  92,     94 

Choctaw,   etc.,   R.  Co.   v.  Alexander    (7 

Okla.  679)    9-476 

Choctaw    Indians     (13    Op.    Atty. -Gen. 

364)    8-710;   9-32,  219,  224 

Chosen  Freeholders  v.  State  (24  N.  J.  L. 

718)     8-490,  840 

Chrisman  r.  Anderson  (1  Bart.  El.  Cas. 

328)    8-324 

r.  Brookhaven  (70  Miss.  477) 9-664 

Christ  Church  v.  Philadelphia  County  (24 

How.   (U.  8.)   300) 8-762,  807 

Christensen,  Ex  p.  (85  Cal.  212) ^690 

Christensen,  In  re  (43  Fed.  Rep.  243) .  .9-406 
Christian  v,  Atlantic,   etc.,  R.  Co.   (133 

U.  S.  234) 9-364 

Christmas  i\  Russell    (5  Wall.    (U.   8.) 

301)   9-161,  163 

Christy  v.  Winpy  (2  Bart.  El.  Cas.  464) . . 

8-298;  9-627 

Chrvstal  v.  Macon  (108  Ga.  27) 8-563 

Chung  Fat,  In  re  (96  Fed.  Rep.  202) . .  .9-379 

Church  r.  Kelsey  (121  U.  S.  283) 

8-771;  9-434 

Churchman  r.  Martin  (54  Ind.  380) 8-863 

Church  of  Jesus  Christ  r.  U.  8.  (136  U. 

8.  47)    9-211,  242 

Chusan,   The   Barque    (2   Story    (U.   S.) 

455)   8-396,  398 

Chy  Lung  r.  Freeman  (92  U.  8.  277).. 8-618 
Cincinnati,  etc.,  Packet  Co.  v.  Catletts- 

burg  (106  U.  S.  662) 8-487,  902.  903 

Cincinnati,  etc.,  R.  Co.  r.  Clifford   (113 

Ind.  460)    8-786,  792 

r.  Thiebaud  (114  Fed.  Rep.  918).. 9-676 

668  Volume  IX. 


TABLE  OF  CASES  CITED 


Cincinnati    Mut.    Health    Assur.    Co.    r. 

Rosenthal  (56  111.  90) 9-164 

Cincinnati  St.  R.  Co.  t?.  Snell  (193  U.  S. 

36)    9^-561 

Cisco  t?.  Roberts   (33  How.  Pr.   (N.  Y.) 

424)    8-491 

V,  Roberts  (36  N.  Y.  292) 8-492 

Citizens'  Bank  v.  Board  of  Assessors  (54 

Fed.  Rep.   73) 8-800 

r.  Deynoodt  (26  La.  Ann.  628) 8-879 

V,  Parker  (192  U.  S.  85) ...  .8-803,  887 
Citizens'  Pass.  R.  Co.,  In  re   (2  Pittsb. 

(Pa.)    10)    8-814 

Citizens'   Sav.  Bank  v.  Owensboro    (173 

U.  S:  644) 8-794,  887 

Citizens'  St.  R.  Co.  t?.  Memphis  (63  Fed. 

Rep.  715)    8-809 

Citizens'   Water  Co.   v.   Bridgeport   Hy- 
draulic Water  Co.  (65  Conn.  1) 8-824 

Citizenship  (10  Op.  Atty.-Gen.  382) ...  .9-165 

Citizenship  (13  Op.  Atty.-GJen.  128) 8-584 

Citizenship  (15  Op.  Atty.-Gen.  599) 8-584 

City  Xat.  Bank  v.  Mahan   (21  La.  Ann. 

763)    8-719 

City    of    Norwalk,    The    (55    Fed.    Rep. 

98)    9-93,  95,     96 

City  of  Salem,  The  (37  Fed.  Rep.  847) . . 

8-411,  685;  9-94 
City  R.  Co.  17.  Citizens'  St.  R.  Co.  (166 

U.  S.  666) 8-762,  814 

Civil   Rights    Bill    (1    Hughes    (U.    S.) 

541)    9-633 

Civil  Rights  Cases  (109  U.  S.   10) 

8-398,  604,  611,  637,  886;   9-376, 

381,  383,  395,  631,  632,  633,  634 
avil-Service  Bill  (17  Op.  Atty-Gen.  504),  9-41 
Civil  Service  Commission  (13  Op.  Atty.- 
Gen.  621)    8-266;   9-43 

Civil    Service    Commission  —  Chief    Ex- 
aminer (18  Op.  Atty.-Gen.  409) 9-41 

Claascn,  In  re  (140  U.  S.  205) 9-268 

Claflin    V.    McDermott     (12    Fed.    Rep. 

376)   9-145,  148 

Claim  of  Participant  in  Rebellion  (18  Op. 

Atty.-Gen.  421)    8-709 

Claim  of  Reside  (9  Op.  Atty.-Gen.  197),  9-337 
Claim  of  Surgeon  Du  Barry,  etc.,  (4  Op. 

Atty.-Gen.  603)    9-46 

Claims  for  the  Use  of  Turnpikes  in  Time 

of  War  (13  Op.  Atty.-Gen.  Ill) 9-312 

Clarendon  r.  Rutland  R.  Co.  (75  Vt.  6),  8-753 

Clark  V,  Barnard  (108  U.  S.  447) 9-374 

V.  Boston,   etc.,    R.    Co.    (64   N.    H. 

323)    8-465 

t?.  Dick  (1  Dill.  (U.  S.)  8)... 8-728, 

857;  9-256,  325 
!?.  Ellithorpe  (7  Kan.  App.  342)..9-55C 

V.  Hammett  (27  Fed.  Rep.  339) 9-448 

r.  Kansas  City  (176  U.  S.  114) . .  .  .9-597 
V.  Martin      (3     Grant     Cas.      (Pa.) 

393)    8-871 

V.  Martin   (49  Pa.  St.  301) 8-871 

V,  Nash  (198  U.  S.  369) 9-496 

V.  Russell  (97  Fed.  Rep.  900) 

9-256,  475,  676 

V,  State  (142  N.  Y.  101) 8-771 

V,  Titusville  (184  U.  S.  330) 9-621 

V.  U.  S.   (37  Ct.  CI.  503) 9-311 

V,  Van  Reimsdyk   (9  Cranch  (U.  S.) 

163)    8-876 

Clnrk  County  Ct.  r.  E.,  etc.*,  R.  Co.   (7 
Ky.  L.  Rep.  761) 9-527 


Clarke,  Ew  p.  (100  U.  S.  399) 8-320 

Clarke  v,  Clarke  (178  U.  S.  186) ) 9-155 

r.  Clarke,  (3  Woods  (U.  S.)  408) . . 

8-B92,  893 
v.  Philadelphia,     etc.^     R.     Co.     (4 

Houst.    (Del.)    158) 8-532 

V.  Rosenda  (5  Rob.  (La.)  27) 8-594 

Clarksburg  Electric  Light  Co.  v.  Clarks- 
burg (47  W.  Va.  739) 8-760,  828 

Clay  V.  Iseminger  (190  Pa.  St.  580) 8-869 

V,  Smith  (3  Pet.  (U.  S.)  411) 9-152 

V.  State  (4  Kan.  49) 8-666 

Claybrook  r.   Owensboro    (16  Fed.   Rep. 

297)     9-395,  565 

V.  Owensboro  (23  Fed.  Rep.  634).. 9-565 
Clay  County  v.  Savings  Soc.   (104  U.  S. 

590)    8-821 

Clayton,  In  re  (59  Conn.  610) 9-690 

V,  Stone  (2  Paine  (U.  S.)   382)... 8-619 

Clements  v.  Casper  (4  Wyo.  498) 8-563 

Cleveland  v.  Cleveland  City  R.  Co.   (194 

U.  S.  531) 8-820,  888 

r.  Cleveland  Electric  R.  Co.  (194  U. 

S.    638) 8-820 

Cleveland  City  R.  Co.  v.  Cleveland   (94 

Fed.  Rep.  395) 8-816.  821 

Cleveland,  etc.,   R.  Co.   r.   Backus    (133 

Ind.  513) 9-425,  629,  611 

t?.  Backus  (154  U.  S.  443) .  .8-640;  9-514 
r.  Franklin  Canal  Co.   (6  Fed.  Cas. 

No.    2,890) 8-612 

r.  Hamilton   (200   111.  633) 9-554 

V.  niinois   (177  U.  S.  521) 8-456 

Cleveland  Gaslight,  etc.,  Co.  r.  Cleveland 

(71   Fed.  Rep.  610) 9-483 

Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.  (98 

U.  S.  366) 8-598 

Clifford  V,  U.  S.  (34  Ct.  CI.  233) 9-312 

t\  Williams  (131  Fed.  Rep.  105).. 9-145 
Clinton  v.  Englebrecht  (13  Wall.  (U.  S.) 

447)    ^212 

Clinton  Bridge  (10  Wall.  (U.  S.)  462),  8-415 
Close  V.  Glenwood  Cemetery   (107  U.  S. 

475)    9-62 

V.  Noye  (2  Misc.  (N.  Y.)  226) ...  .8-794 

Clyatt  V.  U.  S.  (197  U.  S.  216) 9-381 

Clyde  v.  Richmond,  etc.,  R.  Co.  (57  Fed. 

Rep.  436) 9-372,  469,  470,  474 

Clyde  Steamship  Co.  t?.   Charleston    (76 

Fed.  Rep.  47) 8-550 

Clymene,  The  (12  Fed.  Rep.  346) 8-493 

Coast-Line  R.  Co.  v.  Savannah  (30  Fed. 

Rep.   646) 8-817 

Coates   r.   New   York    (7   Cow.    (N.  Y.) 

685)    8-766 

Cochran  r.  Darcy  (6  S.  Car.  125) .  .8-869,  879 

Cockrum  v.  State  (24  Tex.  394) 9-248 

Coddington   r.    Bispham    (36   N.   J.   Eq. 

574)    8-872 

Coe  r.  Errol  (116  U.  S.  524) 

8-423,   424,  569,  890 
Coemine,  The  (6  Fed.  Cas.  No.  2,944) . .  .9-95 

Coffev  r.  U.  S.  (1 16  U.  S.  443) 9-268 

Coffin  V.  Coffin  (4  Mass.  1) 8-333 

r.  State   (7   Ind.   157) 8-845 

Coffman  r.  Keightley  (24  Ind.  509) 

8-647;  9-186 

r.  Kentucky  Bank  (40  Miss.  29) 

8—878   879 

Cofrode  V.  Gartner  (79  Mich.  342) 9-174 

Coprer    r.    North   Western   Union    Packet 
Co.   (37  Iowa  155) fr-666 

654  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Cohen  v.  Virginia  (6  Wheat.  (U.  S.) 
378),  8-253,  259,  262,  264,  265, 
266,  283,  658,  670;  9-85,  105,  118, 

122,   124,  219,  363,  365 

17.  Wright   (22  Cal.  297 ) •. . 8-886 

Coit  V.  Sutton  (102  Mich.  324) 8-523 

Cole  r.  Cunningham  (133  U.  S.  112) 

fr-148,  149,  151,  157,  174 
t?.  Johnson  (10  Daly  (N.  Y.)  259) .  .8-903 

V,  Randolph  (31  La.  Ann.  535) 8-558 

Coleman,  Matter  of  (15  Blatchf.  (U.  S.) 

400)     9-254,  331 

Coleman  v.  Tennessee  (97  U.  S.  516).. 9-266 

Coles  V.  Madison  County  (1  111.  154) 

8-728,  742,  784,  856 
Collector    V.    Day    (11    Wall.     (U.    S.) 

122)   8-288,  289,  354;  9-356 

Collet  V.  Collet  (2  Dall.  (U.  S.)  294) . .  .8-681 

Collier  t?.  Burgin  (130  N.  Car.  632) 8-567 

V.  Stanbrough  (6  Rob.  (La.)  230),  9-114 

CoUins's  Case   (14  Ct.  CI.  569) 9-39 

Collinses  Case  ( 15  Ct.  CI.  22) ,  b-709 ;  9-37,    45 

Collins  V,  Collins  (79  Ky.  88) 8-860, 

861,  872,  879,  880 

V.  Hills  (77  Iowa  181) 8-428 

t7.  Lean  (68  Cal.  288) 9-251 

V.  New  Hampshire  (171  U.  S.  33),  8-608 
1?.  Sherman  (31  Miss.  679) ..  .8-811,  839 
V.  Society,  etc.  (73  Pa.  St.  194) . .  .8-893 

t?.  State  (60  S.  W.  Rep.  42) 9-562 

Colson  V,  Lewis  (2  Wheat.  (U.  S.)  377),  9-106 

Colt  V.  Eves  (12  Conn.  251) 9-241, 

247,  250,  256,  325,  336,  352,  355 
Columbia  t\  Humason  (2  Mac  Arthur  (D. 

C.)  158)   8-666 

Columbia  Ave.   Sav.   Fund,  etc.,  Co.  v, 

Dawson  (130  Fed.  Rep.  184) 8-826 

'^olumbia  Bank  v.  Atty.-Gen.   (3  Wend. 

(N.  Y.)  588) 8-868 

t?.  Okely  (4  Wheat.  (U.  S.)  235) ... . 

9-291,  426 
Columbia  County  v.  King  (13  Fla.  451) . . 

8-779,  860 
Columbia,  etc.,  R.  Co.  v.  Gibbes   (24  S. 

Car.  60)   8-798 

Columbia  F.  Ins.  Co.  v,  Kinyon  (37  N. 

J.   L.   35) 9-164 

Columbus  Mills  v,  Williams  (11  Ired.  L. 

(N.  Car.)  558) 8-782,  784 

Columbus    Southern   R.    C!o.   v.    Wright 

(151  U.  S.  482) 9-616 

Com.  V.  Abrahams  (156  Mass.  57) 

9-548,  606 
V.  Aves  (18  Pick.  (Mass.)  193)... 9-191 
17.  Bacon  (6  S.  &  R.  (Pa.)  322) . .  .8-846 

t7.  Barner  (199  Pa.  St.  335) 9-507 

17.  Bean  (Thach.  Crim.  Cas.  (Mass.) 

92)     8-746 

t\  Booker  (82  Va.  964) 8-768,  881 

r.  Breed   (4  Pick.  (Mass.)  460)... 8-488 

17.  Brennan  (103  Mass.  70) 8-853 

17.  Brown    (167   Mass.    146) 8-739 

17.  Calhane   (164  Mass.   116) 8-602 

r.  Central  Dist.,  etc.,  Tel.  Co.   (145 

Pa.  St.  121) 8-626 

17.  Charity    Hospital    (198    Pa.    St. 

270)    9-531,  549 

17.  Chesapeake,  etc.,  R.  Co.  (101  Kv. 

161)     .'8-465 

t?.  Clapp  (5  Gray   (Mass.)   98) 8-409 

17.  Clark   (195  Pa.  St.  6.34) 9-621 

17.  Clary  (8  Mas'^.  72) 8-667,  668 


Com.  V,  Clearfield  Coal  Co.  (129  Pa.  St. 

461)    8-812 

17.  Covington,   etc.,   Bridge  Co.    (22 

S.  W.  Rep.  861) 8-839 

17.  Cullen  (13  Pa.  St.  138) 8-792 

r.  Dale  (3  Pa.  Co.  Ct.  31) 8-610 

17.  Delaware,    etc.,    Canal    Co.    (150 

Pa.  St.  245) . .  .8-573,  757,  812;  ^510 
17.  Delaware,  etc.,   R.  Co.    (129   Pa. 

St.    468)     8-812 

17.  Douglass  (100  Ky.  116) ..  .8-760,  855 

17.  Duffy  (96  Pa.  St.  514) 8-731 

17.  Dunham  (191  Pa.  St.  73) 8-558 

17.  Eastern  R.  Co.  (103  Mass.  264),  8-794 
17.  Easton  Bank  (10  Pa.  St.  442).. 8-808 
17.  Edison   Electric   Light   Co.    (145 

Pa.  St.  131) 8-625 

r.  Edwards  (9  Dana  (Ky.)  447).. 8-733 
17.  Erie,  etc.,  Transp.  Co.   (107   Pa. 

St.   114)    8-787 

17.  Farmers',    etc.,    Bank    (21    Pick. 

(Mass.)  542)    8-766,  878 

17.  Fayette  County   R.   Co.    (66   Pa. 

St.  464)    8-792 

17.  Finn  (11  Pa.  Super.  Ct.  620) 

9-410,'  600 
17.  Fuller  (8  Met.   (Mass.)   314)... 8-608 

r.  Gagne  (153  Mass.  205) 8-601 

17.  Gamble  (11  S.  &  R.  (Pa.)  93).. 8-648 
17.  Gardner  (11  Gray  (Mass.)  438),  8-739 
17.  Gardner  (133  Pa.  St.  284) .  .8-497,  568 
17.  Germania  L.  Ins.  Co.   (11  Phila. 

(Pa.)  553)    9-609 

17.  Graves  (155  Mass.  163) 8-738 

17.  Griffin  (3  B.  Mon.  (Ky.)  208) .. . 

8-522;  9-161 

17.  Hall  (9  Gray  (Mass.)  262) 9-186 

17.  Hamilton    Mfg.    Co.    (120   Mass. 

383)     8-766 

17.  Harmel   (166  Pa.  St.  89) 8-668 

17.  Hilton  (174  Mass.  30) 9-173 

17.  Hitchings  (6  Gray  (Mass.)  485), 

9-362 
17.  Hock  Age  Mut.  Beneficial  Assoc. 

(10  Phila.  (Pa.)  554) 8-796 

17.  Hogan,  etc.,  Co.   (74  S.  W.  Rep. 

737)     8-623 

17.  Housa tonic    R.    Co.    (143     Mass. 

264)     8-467 

17.  Interstate  Consol.  St.  R.  Co.  (187 

Mass.   436) 9-674 

17.  Johnson  (78  Ky.  509) 9-663 

17.  Keary  (14  Pa.  Super.  Ct.  583).. 

8-464;  9-476 

17.  Keary   (198  Pa.  St.  500) 9-579 

17.  Kimball  (24  Pick.  (Mass.)  369) . . 

8—499    896 

17.  Larkin   (84  Va.  517) 8-768 

17.  Lehigh   Valley   R.   Co.    (129   Pa. 

St.   429) 8-812 

r.  Lewis  (6  Binn.  (Pa.)  271) 8-728 

17.  McCann  (198  Pa.  St.  509) 8-607 

17.  Manchester   (152  Mass.  230) 

9—87  91  93 
17.  Milton  (12  B.  Mon.  (Ky.)  212)',  9-'l64 
17.  Mobile,    etc.,    R.    Co.    (64    S.    W. 

Rep.  451) 8-523,  764,  867;  9-588 

17.  Morton  (23  Pa.  Co.  Ct.  386) 

9-495,  693 
17.  Murphy  (174  Mass.  370).. 9-401, 

439.  658 
r.  Murray  (4  Binn.   (Pa.)  487)... 8-648 

655  Volume  IX. 


TABLE  OF  CASES  CITED 


Com.  t?.  Myer  (92  Va.  813) 8-530;  9-168 

v.  New  Bedford  Bridge  Co.  (2  Gray 

(Mass.)    339) 8-488,  838 

V.  Newhall    (164   Mass.   339) 8-560 

t?.  New  York,  etc.,  K.  Co.   (129  Pa. 

St.   478) 8-812 

V,  New  York,  etc.,  R.  Co.   (150  Pa. 

St.  234) 8-5/3,  757,  812;   9-510 

r.  North  Pennsvlvania  R.  Co.   (129 

Pa.   St.   460)  r 8-812 

V,  Norton  (9  Pa.  Dist.  131).. 9-495,  593 
t>.  Ober  (12  Cush.  (Mass.)  493)... 8-559 
V.  O'Hare  (6  Phila.  (Pa.)  404)... 8-594 
V.  Parlin,  etc.,  Co.   (80  S.  W.  Rep. 

791)     8-523 

V.  Paul   (148  Pa.  St.  559) ..  .8-386, 

392,  427,  428,  435,  436,  497,  505 

t>.  Paul  (170  Pa.  St.  284) 8-428 

V.  Pearl     Laundry     Co.     (105    Ky. 

259) 8-574 

V.  Petranich   (183  Mass.  217) 8-529 

V.  Petty   (96  Ky.  453) 8-625 

V.  Philadelphia    Co.    (157    Pa.    St. 

527)     8-625 

v.  Philadelphia,    etc.,    R.    Co.    (164 

Pa.  St.  263) 8-802,  806 

17.  Phillips  (11  Pick.   (Mass.)   31).. 

8-738,  743 
V.  Read    Phosphate    Co.     (113    Ky. 

37)    : 8-523 

V,  Rearick  (26  Pa.  Super.  Ct.  384) . . 

8-386,  426,  558 
V,  Richmond,   etc.,   R.   Co.    (81    Va. 

355)     8-799 

V,  Roswell  (173  Mass.  119) 9-487 

1?.  Schaffer    (4   Dall.    (U.   S.)    app'x 

xxvi)    9-109 

t?.  Shaffer    (128  Pa.  St.  575) 9-170 

V,  Silverman  (138  Pa.  St.  642)... 8-500 
V.  Simons  (15  Pa.  Co.  Ct.  551)... 9-167 

V,  Smith   (92  Ky.  41) 8-469,  544 

V.  Snyder  (182  Pa.  St.  630.) 9-172 

V.  Tracy  (5  Met.  (Mass.)   536) 9-186 

V,  Union    Refrigerator    Transit    Co. 

(80  S.  W.  Rep.  491) 9-618 

v.  U.     S.     Bank     (2     Ashm.     (Pa.) 

349)     8-833 

t?.  Vandyke  (9  Pa.  Dist.  42) 8-507 

t?.  Vrooman   (164  Pa.  St.  307) 9-411 

V.  Walker  (14  Pa.  Co.  Ct.  586).. 8-562 
V.  Wasson  (3  Crim.  L.  Mag.  726),  8-732 

17.  Weller  (82  Va.  721) 8-768,  881 

V.  Westinghouse    Electric,    etc.,    Co. 

(151   Pa.   St.  265) 8-625 

t7.  Wilkinson  (139  Pa.  St.  304)... 8-513 
17.  Wilson   (14  Phila.   (Pa.)   384)... 

8-454.  860 :  9-475 
f?.  Wyman  (12  Cush.  (Mass.)  239),  8-740 

17.  Zelt  (138  Pa.  St.  627) 8-500 

Combe  r.  Pitt  (3  Burr.  1428,  1434) ..  .8-345 
Comingore,  In  re  (96  Fed.  Rep.  552).. 9-253 
Comitis    17.    Parkerson     (56    Fed.    Rep. 

558)     8-584 

Commercial  Bank  17.  Chambers  (8  Smed. 

&  M.   (Miss.)   9) 8-763,  800 

17.  State    (4     Smed.   &    M.    (Miss.) 

439)     8-834 

17.  State  (6  Smed.  &  M.  (Miss.)  509),  8-789 
Commercial,  etc..  Bank  v.  Slocomb   (14 

Pet.    (U.   R.)    60) 9-106 

Commercial   Pub.  Co.  v.  Beckwith   (188 
U.  S,  573) 9-144 


Commerford  v.  Thompson  (1  Fed.  Rep. 

417)    9-251 

Commissioners'  Ct.  v.  Rather   (48  Ala. 

433)    8-880 

Commissioners'  Report,  In  re  (49  N.  J. 

L.    488) 8-866 

Commissions  Granted  During  Recees  of 

Senate  (2  Op.  Atty.-Gen.  336) 9-62 

Commonwealth    Bank   v.    Clark    (4   Mo. 

59  \     ^       8—718 

17.  Spilman  (3  Dana  (Ky.)  ieO).. 8-718 
17.  Swindler  (2  Dana  (Ky.)  393).. 8-718 
Compagnie  Francaise,  etc.,  r.  Louisiana 

State    Board    of    Health    (186    U.    S. 

386) 8-441 ;   9-223,  609 

Compensation  of  Laborers  in  Executive 

Departments  (9  Op.  Atty.-Gen.  120),  8-268 
Concord   r.   Portsmouth   Sav.   Bank    (92 

U.  S.  625) 8-822 

Conde  v.  Schenectady  (164  N.  Y.  258), 9-637 
Conditional   Pardons    (1   Op.  Atty.-Gen. 

482)     9-20 

Condon  v.  Maloney  (108  Tenn.  82) 9-696 

Cones,  C.  B.,  etc.,  Mfg.  Co.  17.  Rosenbaum 

(45  S.  W.  Rep.  333) 8-384 

Confiscation    Cases     (7    Wall.     (U.    8.) 

454  \     9—23 

Confiscation  Cases  (20  Wall.  (U.  S.) 
92)     9-1 

Congress,  Adjournment  of  (20  Op.  Atty.- 
Gen.    503) 8-342 

Conkey  v.  Hart  (14  N.  Y.  22) 8-881 

Connecticut  Mut.   L.    Ins.   Co.  17.   Cush- 

man   (108  U.  S.  61) 8-861 

r.  Spratley    (99   Tenn.    322) 9-447 

Council  V.  Western  Union  Tel.  Co.  (108 
Mo.    462) 8-467 

Conner  17.  Elliott  (18  How.  (U.  S.)  593), 

9-160,  180 

Connolly  17.  Union  Sewer  Pipe  Co.  (184 
U.   S.   556) ^648,  693 

Considine,  In  re  (83  Fed.  Rep.  157) 

9—407    602 

Considine  r.  U.  S.  (112  Fed.  Rep! 
344)    8-617 

Constitutional  Convention  Not  Legisla- 
ture of  State  (12  Op.  Atty.-Gen. 
428)    8-66« 

Constructive  Pardon  (6  Op.  Atty.-Gen. 
714)     9-26 

Consumers'  Gas  Trust  Co.  17.  Harless 
(131   Ind.  446) 8-610 

Continental  F.  Ins.  Co.  17.  Whitaker  (112 
Tenn.    151 ) 9-666 

Continental  Nat.  Bank  17.  Folsom  (78 
Ga.    449) 9-673 

Contracts  for  Extension  of  Capitol  (6 
Op.  Atty.-Gen.  28) 8-710 

Convention  with  Great  Britain  (6  Op. 
Attv.-Gen.    293) 9-34 

ConveVsc,  In  re  (137  U.  S.  631) 9-429 

Convicts  of  Consular  Courts  (19  Op. 
Attv.-(^n.    377) 9-3 

Conway's  Case  (1  Ct.  CI.  68) 9-199 

Conwav  v.  Taylor  (1  Black  (U.  S.) 
634)    8-485 

Cook  17.  Gray  (2  Houst.  (Del.)  465) 

8-867,  860,  861 

r.  Rowland  (74  Vt.  396) 9-164 

r.  Marshall  County  (196  U.  S.  270), 

8-427;  fr-621 
r.  Mofl'at  (5  How.  (U.  8.)  309)... 8-875 

606  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Cook  V,  Oliver  (1  Woods  (U.  S.)  437) .  .9-237 

V.  Penneylvania  (97  U.  S.  566) 

8-626,  527,  571,  894,  895 

V.  Rogers   (31  Mich.  396) 8-599 

V.  Rome  Brick  Go.  (98  Ala.  413) .  .8-384 

V.  Smith  (30  N.  J.  L.  387) 8-757 

V.  U.  S.  (138  U.  S.  182).... 8-696; 

9-132,  330 
Cooley  V.  Board  of  Wardens   (12  How. 
(U.  S.)  313).... 8-264,  263,  361,  388, 

411,  417,  491,  708,  893,  904 

Cooper  V,  C:!om.  (86  Va.  519) 8-768 

t;.  District    of    Columbia     (Mac Ar- 
thur &  M.  (D.  C.)  250) 8-658 

r.  Newell  (173  U.  S.  567) 9-143 

V.  State   (64  Md.  46) 9-562 

V.  Telfair  (4  Dall.  (U.  S.)   14).... 9-62 
Cooper  Mfg.  Co.  v,  Ferguson  (113  U.  S. 

727) 8-424,  522,  523 

Cope  V.  Cope  (137  U.  S.  686) 9-210 

Copenhaver,  In  re  (54  Fed.  Rep.  660),  8-779 
Coppell  V.  Hall  (7  Wall.  (U.S.)  542),  8-639 
Coppernoll  i?.  Ketcham    (56   Barb.    (N. 

Y.)   113) 8-355 

Copyright  Convention  with  Great  Brit- 
ain   (6   Op.   Atty.-Gen.   293) ..  .9-223,  226 

Corbett's  Case   (1  Ct.  CI.  139^ 8-752 

Corbin  v.  Butler   (Taft  El.  Cas.  582) . . 

8-313,  324 
t7.  Houlehan   (61  Atl.  Rep.  131).. 9-591 

V.  McConnell  (71  N.  H.  350) 8-501 

V.  Washington  Co.  (3  Fed.  Rep.  356),  8-857 
Corfield   t?.    Coryell    (4   Wash.    (U.    S.) 

371) 8-376,  377,  392,  513,  515; 

9-100,  160,  173 

Corliss,  In  re  (11  R.  I.  640) ^6 

Cornell  v.  Coyne  (192  U.  8.  419) 8-704 

Cornells  v.  Shannon  (63  Fed.  Rep.  305),  9-143 
Ck>rnwall  v.  Com.   (82  Va.  644).. 8-7 68,  881 

Corry  V>  Baltimore  (196  U.  S.  478) 9-524 

Corson's  Case  (17  Ct.  CI.  344) 9-37 

Corson  r.  Maryland  (120  U.  S.  502).. 8-562 
V.  State   (57  Md.  264) ...  .8-559;  9-170 

Cory  V.  Carter  (48  Ind.  327) 9-377, 

398,  427,  564 
Cotting  V.  Kansas  City  Stock-Ya/ds  Co. 

(79  Fed.  Rep.  679) 8-497 

V.  Kansas  City  Stock- Yards  Co.  (82 

Fed.  Rep.  844) 8-497 

V.  Kansas     City     Stock-Yards     Co. 
(183  U.  S.  91).... 8-497;   9-485, 

545,  548,  582 
Cotton  Planter,  The  Ship   (1  Paine  (U. 

S.)  23)  8-346 

Coughran  v.  Bigelow  (164  U.  S.  308) .  .9-342 
Coulson  V,  Harris  (43  Miss.  728),  8-811,  853 
Coulter  t?.  Louisville,  etc.,  R.  Co.  (196  U. 

S.    608) 9-617 

t?.   Stafford   (56  Fed.  Rep.  566)... 8-856 

V.  Weir   (127  Fed.  Rep.  902) 

8-540;  &-371 
Council  Bluffs  v,  Kansas  City,  etc.,  R. 

Co.    (45  Iowa  338) 8-463 

Counselman,  /n  re  (44  Fed.  Rep.  268) . . 

9-278,  281,  282,  284 
Counselman    r.    Hitchcock    (142    U.    S. 

560),  8-257;  9-278,  281,  282,  283,  284,  328 
County  Judge's  Case  (3  Hughes  (U.  S.) 

576)     9-562 

Coupland,  Ex  p.  (26  Tex.  386) 8-646 

Court    Martial  —  Pardon    (6  Op.   Atty.- 
Gen.     123) 9-25 

9  F.  S.  A.  — 48 


Court  Martial  —  Pardon  (19  Op.  Atty.- 
Gen.    106) 9-14 

Courtney  v,  Pratt  (196  U.  S.  92) 9-113 

Covington  v,  Kentucky  (173  U.  S.  231) . . 

8-782,  794,  797 

Covington,  etc..  Bridge  Co.  r.  Kentucky 
(154  U.  S.  209) 8-430,  490,  518 

Covington,  etc.,  Turnpike  Road  Co.  v. 
Sanford    (164    U.    S.    586) ...  .8-808; 

9-423,  484,  582 

Covington  First  Nat.  Bank  v.  Covington 
(103  Fed.  Rep.  527) 9-511 

Cowan  17.  McCutchen   (43  Miss.  207).. 8-881 

Cowles  V,  Brittain  (2  Hawks  (9  N.  Car.) 

204)     8—892 

r.  Mercer  Coiinty   (7  Wall.   (U.  S.) 

118)    .....9-115 

Cowley  V.  Spokane  (99  Fed.  Rep.  844),  9-520    ' 

Cox,  In  re  ( 129  Mich.  635) 9-434 

Cox  V,  Berry  (13  Ga.  309) 8-868 

V.  Gilmer   (88  Fed.  Rep.  343) 9-445 

Coxe  t\   M'Clenachan    (3  Dall.    (U.   S.) 

478)     8-331 

V.  Martin  (44  Pa.  St.  322) 8-871 

t?.  State  (144  N.  Y.  401) 8-477 

Coy,  In  re  (127  U.  S.  752) 8-319 

Craemer     v.    Washington    (168     U.    S. 

130)     9-438 

Craig,  In  re  (70  Fed.  Rep.  969) 9-262 

Craig  V.  Dimock  (47  111.  315) 8-355,  357 

V.  Kline   (65  Pa.  St.  410) 8-495 

V,  Medical     Examiners     (12    Mont. 

208) 9-180,    410,    500 

t?.  Missouri  (4  Pet.  (U.  S.)  431)... 

8-271,  715,  716,  719,  721 
V,  Werthmueller    (78   Iowa  698).. 9-489 
Craighead  v.  State  Bank  (Meigs  (Tenn.) 

205)     8-718,  867 

Craighill  r.  Van  Riswick   (8  App.  Cas. 

(D.  C.)   218) 8-661 

Crandall,  Ex  p.  (1  Nev.  294).. 8-891;  9-414 
Crandall   v,   Nevada    (6   Wall.    (U.    S.) 

40) 8-551,    644,   891;  9-414 

Cranson  v.  Smith   (37  Mich.  311) 8-627 

Crapo  V.  Kclley  (16  Wall.  (U.S.)  621),  9-157 
Crawford  v.  Branch  Bank   (7  How.   (U. 

S.)    282) 8-832,  866 

v.    Southern    R.    Co.     (56    S.    Car. 

136)     8-461 

Crenshaw  v,  U.  S.  (134  U.  S.  104) 9-45 

Crescent  City  Gaslight  Co.  v.  New  Or- 
leans    Gaslight     Co.     (27     La.     Ann. 

138)    8-782 

Crescent  City  Live  Stock  Landing,  etc., 
Co.    V.    New    Orleans    (33     La.    Ann. 

934)    8-755 

Cribbs  v.  Benedict  (64  Ark.  663) 9-171 

Crittenden  v.  White   (23  Minn.  25)... 8-629 
Crocker    v.    New    York    (15    Fed.    Rep. 

406)     8-857 

V.  Wolford   (5  Phila.   (Pa.)   340).. 8-678 

Cronin  r.  Adams  (192  U.  S.  114) 9-406 

r.  Denver   (102  U.   S.   115) 9-406 

Cronise  v.  Cronise  (54  Pa.  St.  262)... 8-863 
Crook  V.  Old  Point  Comfort  Hotel  Co. 

(54   Fed.   Rep.   608) 8-664,  669 

Cropley  t\  Vogeler  (2  App.  Cas.  (D.  C.) 

33)     9-345 

Crosby  v.  Montgomery  (108  Ala.  498),  8-886 
Cross,  In  re  (20  Fed.  Rep.  824) .  .8-267; 

^185,  326 
Cross  r.  Brown  (19  R.  I.  220) .  .8-884;  9-150 

657  Volume  IX. 


TABLE  OF  CASES  CITED 


CrosB  t7.  Harrison  (16  How.  (U.  S.)  164), 

8-353 ;     9-9 
V.  North  Carolina  (132  U.  S.  140),  9-452 
Grossman  v.  l.urman  (192  U.  S.  196) .  .8-5U9 
Crow  Dog,  Ea  p.    (109  U.  S.  667).... 

8-576;  9-32 
Crowe  r.  Aiken  (2  Bias.  (U.  S.  208) . .  .8-620 
Crowley   v.   Christensen    (43   Fed.   Rep. 

243)    9-406 

Crown  Cork,  etc.,  Co.  v.  State   (87  Md. 

695 )     8-625 

Crowther  v.  Fidelity  Ins.,  etc.,  Co.   (85 

Fed.  Rep.  43) 8-852 

Croy  V,  Obion  County  (104  Tenn.  525) . . 

8-387,  426 
Cruikshank    v.    Bidwell    (86    Fed.    Rep. 

7)     9-72 

Crutcher  v.  Kentucky  (141  U.  S.  47).. 

8-378,  397,  455,  545,  550;  9-163 
Cuba  — Cables  (22  Op.  Atty.-Gen.  408),  9-3 
Cuban  Steamship  Co.  17.  Fitzpatrick  (66 

Fed.  Rep.  65) 8-474 

Cubreth,  Ex  p.  (49  Cal.  435) 9-186 

Culberson  v.  American  Trust,  etc.,  Co. 

(107  Ala.  457) 8-384 

CuUinan,  Matter  of  (82  N.  Y.  App.  Div. 

445)     9-489 

Cully     V,     Baltimore,    etc.,    R.    Co.    (1 

Hughes  (U.  S.)   536) 9-398,  633 

Cumberland,   etc.,   R.   Co.   17.   State    (92 

Md.    676) 8-539 

Cumming  v.  Board  of  Education  ( 175  U. 

S.    545) 9-665 

V.  Savannah    (R.  M.   Charlt.    (Ga.) 

26)    8-893 

Cummings  t\  Chicago,  etc.,  R.  Co.   (189 

111.    609) 9-659 

17.  Missouri  (4  Wall.  (U.  S.)  277).. 

8-696,  726,  727,  728,  733,  734 
V,  St.   Louis,   etc.,  R.   Co.    (70  Mo. 

570)     9-677 

17.  Wingo   (31  8.  Car.  434) 9-177 

Cunningham  17.   Hall    (1   Cliff.    (U.  S.) 

43)     9-88,     89 

17.  Macon,  etc.,  R.   Co.    (109   U.   S. 

446)    9-369,  373 

17.  Tucker   (14  Fla.   251) 8-472 

Cunnius  17.   Reading  School   Dist.    (198 

U.  S.  469) 9-458 

Curran  t;.  Arkansas    (16  How.    (U.   S.) 

309)     8-718,  786 

Currie  t7.  Raleigh,  etc..  Air  Line  R.  Co. 

(135  N.  Car.  536) 8-462 

Curry  i".  District  of  Columbia  (14  App. 

Cas.   (D.  C.)   423) 8-659;  9-396 

Curtin    17.    People    (26    Hun     (N.    Y.) 

564)     8-483;   9-182 

Curtis,  Ex  p.   (106  U.  S.  37 1 )...  8-675,  686 
Curtis   17.    Whitney    (13   Wall.    (U.    S.) 

70)     8-856,  866 

Curtiss  V.  Hurd   (30  Fed.  Rep.  729).. 8-401 
Cushing  17.   The   Ship  John   Fraser    (21 

How.    (U.   S.)    187) 8-484 

Cushman  i'.  Hale  (68  Vt.  444) 8-846 

Cusic  17.  Douglass   (3  Kan.  123) 8-869 

Custard  17.  Paston  (1  S.  W.  Rep.  434)..  9-566 
Cuthbut  17.  Virginia  (136  U.  S.  700) . .  .8-768 

Cutler's  Case  (Taft  El.  Cas.  248) 8-312 

Cutter  V.  Folsom  (17  N.  H.  139) 8-686 

Cutting  r.  Florida  R.,  etc.,  Co.  (46  Fed. 

Rep.   641) 8-381 

Cutts  17.  Hardee  (38  Ga.  350),  8-861,  878,  882 


Dabbs  r.  State  (39  Ark.  366) . .  .8-498;  ^183 
Dable  Grain  Shovel  Co.  i?.  Flint  (137  U. 

S.   42) ^-303 

Daggs  17.  Orient  Ins.  Co.  (136  Mo.  382) . . 

9-397,  469 
Dailey    v.    New    York    (128    Fed.    Rep. 

798)    9-91 

Dainese's  Case  ( 16  Ct.  CI.  64) 9-39 

Dakota  Synod  17.  State  (2  S.  Dak.  366) . . 

8-760,  862 
Dale  17.  Governor  (3  Stew.  (Ala.)  387),  8-772 
Dallas  17.  Fosdick  (40  How.  Pr.  (N.  Y.) 

249)    9-664 

Dallmagne  17.  Moisan  (197  U.  S.  174),  ^109 
*Daly  17.   National  L.   Ins.   Co.    (64   Ind. 

6)    8-66» 

Damon,  In  re  (70  Me.  156) 8-69B 

Dana,  Matter  of  (7  Ben.  (U.  S.)   1) 

9-131.  186 
Dancer  17.  Mannington  (60  W.  Va.  322),  9-618 

Daniel  17.  Richmond  (78  Ky.  642) 9-168 

Daniel  Ball,  The  (10  Wall.  (U.  S.)  667) . . 

8-379,  404,  406,  423 

Daniels  17.  State  (150  Ind.  362) 9-621 

17.  Teamey  (102  U.  S;419),  8-870;  9-236 
Danks  17.  Quackenbush  (1  N.  Y.  129) . .  .8-87i» 

Danley  17.  State  Bank  (16  Ark.  16) 8-884 

Danville  i?.  Danville  Water  Co.  (178  111. 

299)    8-797,  827 

17.  Hatcher  (101  Va.  627) ...  .9-172,  406 
17.  Pace  (26  Gratt.  (Va.)   1).. 8-728,  851 
Danzell  17.  Webquish  (108  Mass.  133) .  .8-677 
Darby    17.    Mayer    (10    Wheat.    (U.    S.) 

466)    9-166 

Darling  17.  Berry  (13  Fed.  Rep.  667) 

8-360,  682,  689,  690 
Darrington  r.  Branch  of  Alab^ama  Bank 

(13  How.  (U.  S.)  12) 8-717,  718 

Dart  17.  Houston  (22  Ga.  606) 8-843 

Dartmouth     College    i7.     Woodward     (4 
Wheat.    (U.    S.)    518) ...  .8-261,    270, 

782,  786,  791,  841,  843,  844,  863;  9-426 
Dash  17.  Van  Kleeck   (7  Johns.   (N.  Y.) 

477)    8-763 

Dashing  17.  State  (78  Ind.  368) 8-608 

Dassler,  In  re  (36  Kan.  684) 9-380 

Dastervignes   17.    U.    S.    (122    Fed.   Rep. 

30)    8-290,  294 

Dauphin  17.  Key   (MacArthur  AM.    (D. 

C.)   206)    8-616;  9-72 

Davenport,  In  re  (102  Fed.  Rep.  640) .  .ft-5l2 
Davenport  v.  Cloverport   (72   Fed.   Rep. 

689)    ^666 

r.  Richmond   (81  Va.  636) 8-756 

David,  Levy  (1  Bart.  El.  Cas.  41) 8-300 

Davidge  17.  Binghamton   (62  N.  Y.  App. 

Div.  625)    8-783,  817 

Davidson  r.  Jordan  (47  Cal.  361) ^202 

17.  New  Orleans   (96  U.   8.   97) 

9-291,  426,  427,  444,  531,  608 
17.  Night    (16    App.    Cas.     (D.    C.) 

371)    9-293,  300 

17.  Smith  (1  Biss.  (U.  S.)  346) ...  .9-162 

Davis,  Ex  p.  (21  Fed.  Rep.  397) 8-629 

17.  Ballard    (1    J.   J.   Marsh.    (Ky.) 

663)    8-761 

17.  Beason  (133  U.  S.  342) ^243 

17.  Bohle  (92  Fed.  Rep.  326) 8-600 

17.  Burke  (179  U.  S.  403) 9-436,  438 

17.  Caldwell  (2  Rob.  (La.)  271) 8-866 

17.  Central    R.,    etc.,    Co.     (17    Ga. 
323) 8-764 

658  Volnxne  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Davis    V.    Dashiel    (Phil.    L.    (N.    Car.) 

114)    8-626 

r.  Dawes  (4  W.  A  S.  (Pa.)  401) . .  .8-742 

r.  Elmira    Sav.    Bank    (161    U.    S. 
ogQ)  &->234 

v.  Gray  (16  Wall.   (U.  S.j  203).... 

8-769,  823 ;  9-366,  370,  373 
r.  Kansas,  etc.,  Coal  Co.   (129  Fed. 

Rep.   149)    9-447 

r.  Massachusetts  (167  U.  S.  44) ... . 

9-412,  548 
r.  New  Brig  (Gilp.  (U.  S.)  473) .. .  .9-99 

V.  Pierse  (7  Minn.  13) 9-166,  174 

r.  Richardson  (46  Miss.  499) 8-357 

r.  Rupe    (114    Ind.    588) 8-860, 

872,   878,    879,    880,  881 

V.  State   (68  Ala.  58) 9-532 

1?.  Supreme  Lodge    etc.    (166   N.  Y. 

159)    8-881 

Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Caigle  (53 

S.  W.  Rep.  240) 8-384 

Davis,  etc.,  Mfg.  Co.  v.  Los  Angeles  (189 

U.  S.  219) 8-«88 

Davison  v.  Champlin  (7  Conn.  248) 9-109 

Davock  r.  Moore  (105  Mich.  120) 9-532 

Davy    V.    Morgan     (56    Barb.     (N.    Y.) 

218)    8-357 

Dawson,  Ex  p.  (83  Fed.  Rep.  306) 9-188 

Dawson  r.  Columbia    Ave.    Sav.     Fund, 

etc.,  Co.  (197  U.  S.  181) 8-863 

t'.  Lee   (83  Kv.  49) 9-565 

V,  McCarty  (21  Wash.  316) 8-355 

V.  State  (6  Tex.  347) 8-727 

Day  r.  Bardwell  (97  Mass.  250) . .  .8-591,  695 

r.  Madden   (9  Colo.  App.  464) 8-884 

Daytoi^   Coal,   etc.,   Co.   v.   Barton    (103 

Tenn.  604)    9-463 

Denn  v.  Camahan  (7  Mart.  N.  S.   (La.) 
253  \  8—862 

De  Baca  v,  U.  S.  (37  Ct.  ci.  497) 9-207 

'   Debnam  v.  Southern  Bell  Telephone,  etc., 

Co.  (126  N.  Car.  831) 9-115,  424,  588 

Debolt  r.  Ohio  L.  Ins.,  etc.,  Co.  (1  Ohio 

St.  563) 8-831 

Debs,  In  re  (158  U.  S.  578) 8-272, 

282,   283,  399,   617;   9-4,  326 
Decker  r.  Baltimore,  etc.,  R.  Co.  (30  Fed. 

Rep.  724) 8-410,  414,  415,  490 

Deckert,  In  re  (2  Hughes  (U.  S.)  183),  8-590 
De  Cordova  v.  Galveston  (4  Tex.  470) .  .8-728 

Decuir  v.  Benson  (27  La.  Ann.  1) 9-477 

Dedham    Bank    v.    Chickering    (4    Pick. 

(Mass.)    314) 8-832 

Deeds,  Ex  p.  (87  S.  W.  Rep.  1030) 9-622 

De  Forest  t?.  U.  S.  (11  App.  Cas.  (D.  C.) 

465)    8-659 

De  Giacomo,  In  re  (12  Blatchf.  (U.  S.) 

391)    8-696,  699 

Degroot    r.    U.    S.     (5    Wall.     (U.    S.) 

432)    9-67 

Deichman*8     Appeal     (2     Whart.     (Pa.) 

396)    8-852 

Deitch  V.  Staub  (116  Fed.  Rep.  314) . .  .8-867 
Delafield  v,  Illinois   (26  Wend.    (N.  Y.) 

218)    8-722 

Delahay  v.  McConnel  (6  111.  157) 8-871 

De  La  Vergne  Refrigerating  Mach.  Co.  r. 

Montgomery  Brewing  Co.  (46  Fed.  Rep. 

831)    9-82 

Delaware,   etc..   Canal    Co.   v.  Com.    (17 

Atl.  Rep.  175) 8-426 

r,  Lawrence  (56  X.  Y.  612) 8-486 


Delaware,  etc.,  R.  Co.  v.  Com.    (66  Pa. 

St.  64) 8-813,  866 

V.  East  Orange  (41  N.  J.  L.  127) .  .8-764 
r.  Pennsylvania  (198  U.  S.  358) . .  .9-515 
Delaware   Railroad  Tax    (18   Wall.    (U. 
S.)  206).... 8-522,  640,  543,  652,  786, 

789,805,810,811;  9-369 

De  Lima  v.  Bidwell  (182  U.  S.  1) 8-280 

Dell  t?.  Marvin  (41  Fla.  226) 9-667 

Delmas  v.  Merchants'  Mut.  Ins.  Co.  (14 

Wall.  (U.  S.)  661,  666) 8-864,  886 

Del  Norte,  The  (90  Fed.  Rep.  608) 8-474 

Delorme  v.  Ferk  (24  Wis.  201) 8-364 

De  Lovio  t\  Boit  (2  Gall.  (U.  S.)  398) . . 

9—87  89  91  92 
Demarest  v.  New  York  (74  N.  Y.'lOl'),  8-782 
Demeritt  v.  Exchange  Bank  (Brun.  Col. 

Cas.  (U.  S.)  598) 8-876 

Den  V,  Hoboken  Land,  etc.,  Co.  (18  How. 

(U.  S.)  272) 9-292,  296 

Denny  v.  Bennett  (128  U.  S.  491) 

8-870,  876,  877 
Dent  t?.  West  Virginia  (129  U.  S.  114) . . 

9-410,  500 

Denver  v.  Hobart  (10  Nev.  28) 8-846 

Denver,  etc.,  R.  Co.  v.  Atchison,  etc.,  R. 

Co.  (15  Fed.  Rep.  651) 8-450 

r.  Church  (17  Colo.  2) 8-53^ 

V.  Davidson   (2  Colo.  App.  443)... 9-475 

r.  Outcalt  (2  Colo.  App.  396) 9-475 

De  Pass  v.  Bidwell  (124  Fed.  Rep.  616),  8-280 
Depew  V.  Wabash,  etc.,  Canal  (6  Ind.  11),  8-412 
Deposit  Bank  i?.  Owensbpro   (173  U.   S. 

662)    8-794 

De    Puy,    Matter    of    (3    Ben.    (U.    S.) 

307)     ^21,    26 

Derby  Turnpike  Co.  v.  Parks  (10  Conn. 

522)    8-836 

Desbois's  Case  (2  Mart.  (La.)  185) 8-682 

Deskin  v.  Graham  ( 19  Iowa  663) 8-357 

Des  Moines  v.  Keller  (116  Iowa  649),  9-413 
De  Treville  t?.  Smalls  (98  U.  S.  627) . . .  .8-306 

Detroit  v.  Blackeby  (21  Mich.  84) 8-782 

V.  Detroit  Citizens'  St.  R.  Co.   (184 

U.    S.    388) 8-818,  820 

V.  Parker   (181  U.  S.  399) 9-621 

Detroit  Citizens'  St.  R.  Co.  v,  Detroit  R. 

Co.  (171  U.  S.  63) 8-810 

Detroit,  etc.,  R.  Co.  v.  Osbom   (189  U. 

S.  383)    9-678 

Devaughn's    Case    (2    Cranch     (C.    C.) 

601)    9-281 

Devereaux  v.  Brownsville   (29  Fed.  Rep. 

746)    8-781 

De  Vignier  v.  New  /rleans  (16  Fed.  Rep. 

11)   8-767,  777 

Devoe  r.   Penrose  Ferry  Bridge  Co.    (6 

Pa.  L.  J.  Rep.  313) 8-394,  476 

Dewey  v.  Des  Moines  (173  U.  S.  203).. 

9-448,  522 
Dewing  v.  Perdicaries  (96  U.  S.  195).. 9-235 
Diamond  Glue  Co.  v.  U.  S,  Glue  Co.  (103 

Fed.  Rep.  838) 8-384 

V,  U.  S.  Glue  Co.  (187  U.  S.  616).. 

8-623,  867 
Diamond  Match  Co.  v,  Ontonagon   (188 

U.  S.  96) 8-423 

Dickey  r.  Maysville,  etc..  Turnpike  Road 

Co.'  (7  Dana  (Ky.)   138) 8-612 

Dickinson  r.  Consolidated  Traction   Co. 

(114  Fed.  Rep.  262) 9-467 

V.  Cunningham   (140  Ala.  627) 8-i521 

659  Yolnme  fj. 


Table  of  cases  cited 


Dillftrd,  In  rw  (2  Hughes  (U.  S.)  190) .  .8-588 
Dillingham    v.    Hawk     (60    Fed.    Rep. 

497)    9-351 

V.  Hook  (32  Kan.  185) 8-884 

Dillon  t7.  Erie  R.  Co.  (19  Misc.  (N.  Y.) 

118)    8-454,  820;  9-470 

Dimmitt  v.  Kansas  City,  etc.,  R.  Co.  ( 103 

Mo.  440) 8-446 

Dinckerlocker  v.  Marsh  (75  Ind.  548) .  .8-742 

Dingman  v.  People  (51  111.  277) 8-844 

Dinsmore  v.  New  York  Board  of  Police 

(12  Abb.  N.  Cas.  (N.  y.)  445).. 8-465 
V.  Southern  Express  Co.  (183  U.  S. 

115)    9-481 

Disbursements     by     Quartermasters     to 

Militia  (2  Op.  Atty.-Gen.  711) 9-12 

Dismal  Swamp  Canal  Co.  v.  Com.  (81  Va. 

220)    8-855 

Dismissal   of    OfRcers   in    Marine   Corps 

(15  Op.  Atty-Gen.  421) 9-47 

District  of  Columbia  v.  Humason  (2  Mac- 
Arthur  (D.  C.)    158) 8-373 

V,  Prospect  Hill  Cemetery    (6  App. 

Cas.  (D.  C.)  497) 9-322 

Ditbemer  t?,  Chicago,  etc.,  R.  Co.  (47  Wis. 

138)    ^696 

Dittman  Boot,  etc.,  Co.  v,  Mizon    (120 

Ala.  209)    8-520 

Dittmar  r.  Myers  (39  Tex.  295) 9-237 

Dixon's  Case   (Taft  El.  Cas.   13) 8-313 

Dixon  V.  State  (74  Miss.  271) . . .  .9-561,  638 
Dize  V,  Lloyd  (36  Fed.  Rep.  651) .  .8-515,  904 

Doane,  In  re  (197  111.  376) 8-556 

Dobbins  r.  Erie  County  (16  Pet.  (U.  S.) 

435)    8-282;  9-231 

!?.  Los  Angeles  (195  U.  S.  223) 

8^-755;  9-484 
Dodge   t?.    Woolsey    (18    How.    (U.    S.) 

331) 8-286,  831 ;  9-124,  126 

Dodson  V.  State  (61  Ark.  57) 9-56 

Doe  r.  Beebe  (13  How.  (U.  S.)  25) 9-198 

17.  Braden  (16  How.  (U.  S.)  657) . .  .9-34 

V,  Buford   (1  Dana   (Kv.)   481) 

8-735,  765 
Dolan    V.    Thomas     (12    Allen     (Mass.) 

421)    8-729 

D'Olivera,  Ex  p.  (1  Gall.  (U.  S.)  474),  8-474 

Doll,  Ex  p.  (7  Phila.  (Pa.)  595) 9-64 

Doll  V,  Evans  (9  Phila.  (Pa.)  364) 9-72 

Donahue  r.  Will  County  (100  111.  94).. 8-845 

Donald  t\  Scott  (67  Fed.  Rep.  854) 9-368 

Donnell  r.  State  (3  Ind.  481) .  .  .8-609;  9-192 

Donnelly  v.  Corbett  (7  N.  Y.  500) 8-876 

Dooley  f\  U.  S.   (182  U.  S.  234) .  .8-280;  9-9 
V.  U.  S.  (183  U.  iS.  154) .  .8-353,  361,  703 

Dorman  v.  State  (34  Ala.  216) 

8-255,  500;  9-489 
Dorr  t7.  U.  S.  (195  U.  S.  138) .. .  .8-280, 

281;  9-31,  206 
Dorsheimer  v,  U.   S.    (7   Wall.    (U.   S.) 

166)    9-23 

Doty  t?.  Jones  (1  Bart.  El.  Cas.  16) 8-299 

t?.  Strong  (1  Pin.  (Wis.)  88).. 8-325,  331 

Doud  V.  Wright  (22  Iowa  337) 8-357 

Dougherty    r.    U.    S.     (108    Fed.    Rep. 

58)    8-350 

Douglas  Co.  17.  Com.  (97  Va.  397) 9-511 

Douglas  t7.  Kentucky  (168  U.  S.  495) . . . 

8-866,  887 
Douglass    r.    Pike    County    (101    U.    S. 

687)     8-778,  865 

17.  Stephens  (1  Del.  Ch.  467)    9-178 


Dover  t\  Portsmouth  Bridge   (17  N.  H. 

224)    8-489,  648,  907 

Dow  V.  Beidelman  (125  U.  S.  680) 

U-472,  486,  574 
Downer  v.  Porter  (76  S.  W.  Rep.  136),  8-599 

Downes  v.  Bidwell   (182  U.  S.  251) 

8-270,  278,  280,  359;   9-31,  58, 

105,  206,   207,  208 
Downham  v,  Alexandria   (10  Wall.    (U. 

S.)    175)    8-528;  9-167 

Downing  17.  Indiana  State  Board  of  Agri- 
culture ( 129  Ind.  443) 8-789 

Doyle  17.  Continental  Ins.  Co.   (94  U.  S. 

535)    8-523;  9-116,  104 

Dozier  t7.  Wilson  (84  Ga.  302) 8-590 

Drady  17.   Des  Moines,   etc.,  R.  Co.    (57 

Iowa  393)    8-772,  790 

Drake  17.  Jordan  (73  Iowa  707) 8-728 

Dred   Scott  17.   Sandford    (19  How.    (U. 
S.)  393).... 8-275,  276,  281,  282,  581. 

689;  9-79,  165,  207,  208,  385 
Drehman  i?.  Stifle  (8  Wall.  (U.  S.)  596. . 

8-726,  728,  857 
Dresser    17.    Brooks    (3    Barb.     (N.    Y.) 

429)     8-587 

Drexel  17.  Com.  (46  Pa.  St.  31) 8-853 

Dreyer  17.  Illinois   (187   U.  S.  71) 

9-273,  436,  508 
17.  Pease  (88  Fed.  Rep.  980).. 9-533,  584 

Driscoll  17.  Com.  (93  Ky.  393) 9-500 

Droit  d'Aubaine  (8  Op.  Atty.-Gen.  411), 

9-30,    32 

Druecker  17.  Salomon  (21  Wis.  626) 

9-134,  135,  138 
Dubuque,  etc.,  R.  Co.  r.  Richmond   (19 

Wall.   (U.  S.)   588) 8-418,  751 

Ducat    17.    Chicago    (10    Wall.     (U.    S.) 

410) 8-523;  9-164 

Dudley  i?.  James  (83  Fed.  Rep.  349) 9-73 

Duer  17.  Small  (4  Blatchf.  263) 

8-892;  9-170,  358 
Duerson,   In  re    (13   Nat.    Bankr.   Reg. 

183)    8-590 

Duffield    17.    Smith     (3    S.    &    R.    (Pa.) 

593)    8-653 

Dugan,  In  re  (6  D.  C.  139) 8-690,  692 

Dugger  17.  Mechanics',  etc.,  Ins.  Co.   (95 

Tenn.  248) 9-423,  486,  584,  588 

Duluth    Brewing,   etc.,    Co.   i?.    Superior 

(123  Fed.  Rep.  358) 8-526,  610 

Duluth  Lumber  Co.  17.  St.  Louis  Boom, 

etc.,  Co.  (17  Fed.  Rep.  419) 8-481,  495 

EKiluth,  etc.,  R.  Co.  v,  St.  Louis  Countv 

(179  U.  S.  302) 8-804,  887 

Duncan,  In  re  (139  U.  S.  461) 9-215 

Duncan  r.  Missouri  (152  U.  S.  382) 

8-727,  743,  744 ;  9-397,  424,  546 

V.  State  (105  Ga.  457) 8-386 

Dundas   i;.   Bowler    (3   McLean    (U.   S.) 

397)   8-833,  861 

Dimdee  Mortg.,  etc.,  Co.  17.  School  Dist. 

No.  1   (19  Fed.  Rep.  362) 8-847 

Dundee   Mortg.,   etc.,    R.    Co.   i?.   School 

Dist.  No.  1  (21  Fed.  Rep.  151) 8-847 

Dundee  Mortg.  Trust  Invest.  Co.  17.  Par- 

rish  (24  Fed.  Rep.  197) 8-847 

Dunham  r.  Lamphere   (3  Gray   (Mass.) 

268)  8-513,  616;  9-87,     91 

Dunn,  Matter  of   (25  How.  Pr.   (N.  Y.) 

467)    8-691,  602 

Dunn  17.  Burleigh  (62  Me.  24) 9-535 

r.  Stevens  (62  Minn.  380) 8-870 

660  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Duiinington  v,  U.  S.  (24  Ct.  CI.  412) . .  .9-323 
Dupuy  V,   Delaware  Ins.   Co.    (63    Fed. 

Rep.   689) 8-830 

Duquesne  Club  v.  Penn  Bank   (35  Hun 

(N.  Y.)  390) 9-175 

Durand  v,  Hollina    (4  Blatchf.    (U.   S.) 

451)    9-3 

Durkee  v.  Board  of  Liquidation  (103  U. 

S.  646)   8-761 

17.  Moses  (67  N.  H.  115) 8-501 

Durousseau  v,  U.  S.  (6  Cranch   (U.  S.) 

313)    9-126 

Durrani,  In  re  (84  Fed.  Rep.  319) 9-439 

Duryea  r.  Muse  (117  Wis.  403),  8-699;  9-179 
Dyer  r.  Tuskaloosa  Bridge  Co.   (2  Port. 

(Ala.)    296)    8-840 

Dynes  v.  Hoover  (20  How.  (U.  S.)  78),  8-650 
E.  A.  Chatfield  Co.  v.  New  Haven   (110 

Fed.  Rep.  793) 8-294 ;  9-71 

E.  C.  Wescott  Co.  v.  Berry   (69  N.  H. 

505)    8-595 

Ea^n  V.   Lynch    (3   Civ.   Pro.    (N.    Y.) 

236)    9-462 

Eagle  Ins.  Co.  v.  Ohio  (153  U.  S.  463) .  .8-755 
Eaken  u.  U.  S.  (8  Fed.  Cas.  No.  4.235) .  .9-344 

Eames,  Ex  p.  (2  Story  (U.  S.)  322) 

8-595,  696,  600 
Earle's  Case  (CI.  &  H.  El.  Cas.  314) . .  .8-335 

Earle  v.  Hardie  (80  N.  Car.  187) 8-869 

r.  Johnson  (31  Tex.  164) 8-871 

East   Hartford    v.    Hartford   Bridge   Co. 

(10  How.   (U.  S.)  532) 8-784 

Eaatling  v.  State  (69  Ark.  189) . .  .9-562,  635 
Eastman  v.  Clackamas  County  (32  Fed. 

Rep.  31) 8-728,  763 

Easton  t?.  Iowa  (188  U.  S.  238) 9-234 

East    Saginaw    Salt    Mfs^.    Co.    r.    East 
Saginaw    (13  WaU.    (U.   S.)    379).... 

8-773,  807 
East  Tenn.,  etc.,  R.  Co.  r.  Frazier  (139 

U.  S.  288)    8-846;   9-459 

Eaves,  In  re  (30  Fed.  Rep.  23) 9-47 

Eberle,  In  re  (98  Fed.  Rep.  295) .  .9-173,  603 
Ebersole  r.  Adams  (10  Bush  (Ky.)  85).  8-599 
Eckrich   r.   St.   Louis   Transit   Co.    (176 

Mo.  621)    9-553 

Eckstein  v.  Shoemaker   (3  Whart.   (Pa.) 

15)    8-875 

Edgerton,  Ex  p.  (59  Fed.  Rep.  115) 8-503 

Edmonson  r.  Ferguson  (11  Mo.  344) 

8-861,  871,  878 
Edwards's  Case  (CI.  &  H.  El.  Cas.  92) .  .8-309 
Edwards  v.  Adams  (Brayt.   (Vt.)  46).. 8-643 

V.  Dixon  (53  Ga.  334) 8-881 

r.  Elliot  (21  Wall.  (U.  S.)  552),  9-97, 
241,  247,  249,  256,  325,  336,  3.52,  .355 

V.  Jagers  (19  Ind.  407) 8-786,  844 

r.  Johnson  (105  Ind.  594) 8-872 

V.  Kearzey  (96  U.  S.  601) 

8-860,  861,  863.  869,  870,  880 

V,  Williamson  (70  Ala.  145) 

8-750,  778,  859,  866,  879 
Effect    of    Pardon  —  Remission    of    Fine 

(16  Op.  Atty.-Gen.  599) 9-22 

Effect    of    Pardon  —  Remission    of    Fine 

(14  Op.  Atty.-Gen.  ,599) 9-23 

Effect    of    Pardons     (8    Op.     Attv-Gen. 

281) 9-15,  16,  17,  21,  23.     26 

Effect    of    President's    Pardon    (12    Op. 

Atty-Gen.  547)   9-26 

Effect  of  Promotion  of  Suspended  Passed 
Midshipman  (4  Op.  Atty-Gen.  7 14)... 9-25 


Effinger  v,  Kenney  (115  U.  S.  669) 8-^50 

Ehrenzellcr  v.  Union  Canal  Co.  ( 1  Rawle 

(Pa.)    181) 8-791 

Eidemiller  v.  Tacoma  (14  Wash.  376) .  .8-774 

Eight-hour  Bill,  In  re  (21  Colo.  30) 9-464 

Eight-hour  Law  (19  Op.  Atty.-Gen.  686),  9-53 
Eilenbecker  v.   District  Ct.    (134  U.   S. 

35) 9-128,  241,  247,  249,  256,  325, 

336,  362,  366,  452,  488 
Eingartner  v.  Illinois  Steel  Co.  (94  Wis. 

78)    9-176 

Eldridge  v.  Trezevant  (160  U.  S.  468) .  .9-508 
Electoral  College's  Case   (1   Hughes   (U. 

S.)    571)    9-5 

Electric  Imp.  Co.  v,  San  Francisco   (46 

Fed.   Rep.  594) 9-430 

Elexena,  The  (53  Fed.  Rep.  364) 9-100 

Elgin  Nat.  Watch  Co.  t\  Illinois  Watch 

Case  Co.  (179  U.  S.  677) 8-421 

Elk  t\  Wilkins  (112  U.  S.  94) . . .  .8-581; 

9-386,  386,  389,  625,  626,  638 
Elkison  t\  Deliesseline  (Brun.  Col.  Cas. 

(U.   S.)    431) 8-516;  ^227 

Elliott  V.  Elliott  (38  Md.  362) 8-743 

V.  Mayfield  (4  Ala.  423) 8-727 

Ellis  r.  Davis  (109  U.  S.  496) 9-82,  104 

Elmendorf  r.   Elmendorf   (68  N.  J.  Eq. 

113)    9-448 

Ely  V.  Monson,  etc.,  Mfg.   Co.    (4  Fish. 

Pat.   Cas.   64)    9-346 

Emblen  v,  Lincoln  Land  Co.   (I84  U.  S. 

664)    ^202 

Embry  r.  Palmer  (107  U.  S.  10) 

9-69,  143,  157 

Emert  r.  Missouri  (156  U.  S.  296) 

8-425,  665,  558 
Eminent  Domain  of  States  (7  Op.  Atty- 
Gen.  672)   8-665,  666 

Eminent  Domain  of  Texas  (8  Op.  Atty.- 
Gen.  334)    9-199,  306 

Eminent     Domain  —  State     Jurisdiction 

(8  Op.  Atty.-Gen.  30) 8-667 

Emory  v.   Greenough    (3   Dall.    (U.   S.) 

369)    8-876 

Endleman  v.  U.  S.  (86  Fed.  Rep.  459) .  .9-209 

Energia,  The  ( 124  Fed.  Rep.  842) ^96 

Enfield  Toll  Bridge  Co.  v.  Hartford,  etc., 

R.  Co.  (17  Conn.  40) 8-836,  837 

English  t\  New  Haven,  etc.,  Co.  (32  Conn. 

240)     8-798,  816 

V,  Sacramento  (19  Cal.  172) 8-778 

V.  State   (36  Tex.  476) 9-248 

Enslow,  In  re  (45  Fed.  Rep.  351) 9-431 

Enterprise  Sav.  Assoc,  r.  Zumstein   (67 

Fed.  Rep.  1005) 8-615,  617 

Erb  1?.  Morasch  (177  U.  S.  586),  8-466;  9-679 

V.  Morasch    (8  Kan.  App.  61) 

9—478    578 

Erie  r.  Griswold  (184  Pa.  St.  436) 8-774 

Erie,  etc.,  R.  Co.  v,  Casey   (26  Pa.  St. 

302)    8-798 

Erie  R.  Co.  v,   Pennsvlvania    (21   Wall. 

(U.  S.)  498) . . .' .8-799,  811 

.    r.  State  (31  N.  J.  L.  531) 8-533 

Escnnnba.    etc..   Transp.    Co.   t?.    Chicago 

(107  U.  S.  678) 8-395.  396,  389, 

409,  488,  490;  9-197,  199,  221 
Esser  r.  Spaulding  {17  Nev.  289) .  .8-772,  866 
Essex  Public  Road  Board  v.  Skinkle  (140 

IT.  S.  334) 8-867,  872 

Estley  i\  Rua  (122  Fed.  Rep.  613) fr-341 

Eubank  v.  Eubank  (7  Ky.  L.  Rep.  295),  9-566 

661  Volume  IX. 


TABLE  OF  CASES  CITED 


Eureka  City  v.  Wilson  (15  Utah  53) ... . 

»-430,  597 

Eustis  t?.  Henrietta  (90  Tex.  468) 9-511 

Evans  v.  Eaton  (3  Wheat.  (U.  S.)  454) . . 

8—62 1  623  624 
t?.  Eaton  (Pet.  (C.  C.)  322).. 8-623!  751 
V.  Montgomery    (4    W.    &    S.    (Pa.) 

218)    8-853,  878 

r.  Myers  (25  Pa.  St.  114) 8-606 

r.  Nellis  (101  Fed.  Rep.  920) 8-^12 

r.  Richmond   (Chase  (U.  S.)   551).. 

9-236,  237 
V,  Robinson    (Brun.    Col.    Cas.    (U. 

S.)    400)    8-623 

Eyans-Snider-Buell     Co.     t7.     McFadden 

(105  Fed.  Rep.  297) 8-751,  849;  9-301 

Everitt,  In  re  (9  Nat.  Bankr.  Reg.  90),  8-590 

Ewell  t?.  Daggs  (108  U.  S.  148) 8-851 

£hccelsior  Planting,  etc.,  Co.  t>.  Green  (39 

La.   Ann.  455) 9-517,  520 

Exchange  Bank  Xf.  Hines  (3  Ohio  St.  1),  8-831 

t7.  Tiddy  (67  N.  Car.  169) 8-832 

Exclusion  of  Lotteries  from  Postal  Facili- 
ties (17  Op.  Atty.-Gen.  77) 8-615 

Executive    Authority    to    Fill    Vacancies 

(1  Op.  Atty.-Gen.  633).. 8-253,  261;   9-51 
Executive    Authority    to    Remove    Chief 
Justice    of   Minnesota    (5    Op.    Atty.- 
Gen.  288)    9-45 

Executive     Communication,     Matter     of 

(12  Fla.  686) .8-322,  324 

Executive  Power  of  Appointment  (4  Op. 

Atty.-Gen.  248)    9-54 

Exendine  r.  Pore  (56  Fed.  Rep.  777).. 9-143 
Expatriation  —  Foreign  Domicile  —  Citi- 
zenship  (14  Op.  Atty.-Gen.  300) 9-388 

Expenditures  in  Kansas  (8  Op.  Atty.-Gen. 

137)    8-710 

Extradition  of  Trangott  Muller   (10  Op. 

Atty.-Gen.  501)    9-64 

Extradition   under  Treaty   of    Washing- 
ton  (4  Op.  Atty.-Gen.  213) 9-254,  257 

Pagan,  In  re  (2  Sprague  (U.  S.)  91) . .  .8-690 
Fagin  &.  Ohio  Humane  Soc.  (9  Ohio  Dec. 

341)    fr-511 

Fair,  /n  re  (100  Fed.  Rep.  151) .  .8-649; 

9—221    266 

Fairbank  t?.  U.  S.  (181  U.  S.  283) ' 

8-255,  257,  259,  266,  675,  704 
Fairbanks    v,    Madeod     (8    Colo.    App. 
\^W    8—523 

Fairchild  r.  Shivers    (4   Wash.    (U.   S.) 


443)    8-«75 

Fairfield  Floral  Co.  t?.  Bradbury  (89  Fed. 

Rep.  393)    8-615 

Falconer  i?.  Campbell  (2  McLean  (U.  S.) 

195)     8-832 

Fallbrook    Irrigation    Dist.    r.    Bradley 

(164  U.  S.  112) 9-306,  444,  496,  531 

Fanning  t?.  Gregoire    (16  How.    (U.   S.) 

624)    8-486 

Fant  ID.  Buchanan  (17  So.  Rep.  371) 9-436 

Fargo  t?.  Michigan  (121  U.  S.  237).... 

8-379,  536 

Farley,  Ex  p.  (40  Fed.  Rep.  67) 9-78,  295 

Farmers*    Bank    v,    Gunnell    (26    Gratt. 

(Va.)    131)     8-862,  884 

Fanners',  etc.,  Bank  t?.  Owensboro  (173 

U.  S.  663)  8-794 

t?.  Smith   (3  S.  A  R.   (Pa.)   63) ... . 

8-691,  875 
f?,  Smith  (6  Wheat.  (U.  S.)   131).. 8-874 


Farmers*,  etc.,  Ins.  Co.  t>.  Dobney   (189 

U.  S.  305)    9-556 

Farmers*,  etc.,  Nat.  Bank  v.  Dearing  (91 

U.  S.  33), 8-677;  9-235 

Farmers*  L.  &  T.  Co.  r.  Chicago,  etc.,  R. 

Co.   (27  Fed.  Rep.   148) 9-179 

t?.  Stone  C20  Fed.  Rep.  270).. 9-469,  573 
Famsworth  r.  Vance  (2  Coldw.   (Tenn.) 

108) 8-860,  861,  866,  871,  879 

Famum*s  Petition  (51  N.  H.  376) 8-785 

Farrell  r.  U.  S.  (110  Fed.  Rep.  943) . .  .8-577 
r.  West  Chicago  Park  Com'rs   (181 

U.   S.  404)    9-518 

Farrington     v.     Tennessee     (95     U.     S. 

681)    8-763,  804,  866 

v.  Wilson  (29  Wis.  390) 9-202 

Farris  v.  Henderson  (1  Okla.  388),  8-373,  439 

Farrow,  Matter  of  (3  Fed.  Rep.  112) 9-51 

Fauldan,  In  re  (20  D.  C.  433) 9-129 

Favrot  v.  East  Baton  Rouge  (34  La.  Ann. 

491)    8-849 

Fay  v.  Springfield  (94  Fed.  Rep.  409).. 

9-520,  615 
Fay   Fruit   Co.   r.   McKinney    (103   Mo. 

App.  304)    8-623 

Fayerweather    v.    Ritch    (91    Fed.    Rep. 

721)    9-450 

V.  Ritch  (195  U.  S.  298) 9-303 

Fazende  r.  Houston  (34  Fed.  Rep.  96) .  .8-779 
Fecheimer  v.  Louisville   (84  Ky.  306) . . 

9-166,  167 
Feldstein,  In  re  (103  Fed.  Rep.  269).. 9-283 

Fell  r.  State   (42  Md.  71) 8-853 

Fellows  r.  Denniston  (23  N.  Y.  427) . .  .9-226 
Felsenheld  t'.  U.  S.  (186  U.  S.  134) . . .  .8-349 
Feltz*s  Appeal  (Pa.)  (17  Atl.  Rep.  199),  8-860 
Fenn  t\  Holme  (21  How.  (U.  S.)  484).. 

9—81      9^ 

t?.  Kinsey    (45  Mich.  446) 8-76.> 

V.  Primrose  (119  Fed.  Rep.  801).. 9-344 
Fenwick*s  Case  (13  How.  St.  Tr.  537) .  .9-139 
Ferguson   i'.    Landram    (1    Bush    (Ky.) 

562)     8-647 

r.  Miners*,     etc..     Bank     (3     Sneed 

(Tenn.)    609) 8-787,  792 

Ferris   v.    Coover    (11    Cal.*   176) 

8-263,  266,  271;  9-124,  126 

Ferry  v.  Campbell  (110  Iowa  290) 8-849 

Ferry  Steamer  Norfolk,  The   (2  Hughes 

(U.  S.)    123) 9-88 

Ficklen  v.  Shelby  County  Taxing  Dist. 

(145  U.  S.  21) 8-560 

Fidelitv,  etc.,  Co.  t?.   U.   S.    (187  U.   S. 

320)* 9-345 

Fidelity  Mutual  L.  Assoc,  v,  Mettler  (185 

U.   S.   325) 9-646,  556 

Fidelity  Trust  Co.  v.  Gill   Car  Co.    (25 

Fed.  Rep.  738) 9-114 

Fidelity   Trust,    etc.,    Co.    i'.    Louisville 

(174  U.  S.  429) 8-794 

Field,  Ex  p.  (5  Blatchf.  (U.  S.)  63) ... . 

8-691,  692,   693;    9-254,  295 
Field  r.  Barber  Asphalt  Paving  Co.  (194 
U.  S.  620).... 8-387,  4.33;   9-522, 

546,  615 
V.  Clark  (143  U.  S.  670) ... .8-262, 

266,  292.  330,  338,  343 
V.  Seabury  (19  How.  (U.  S.)  332), 9-203 
Fielden  v.  Illinois   (143  U.  S.  456).... 

9-^33,  558 
Fielder  r.  Mi^^aouri,  etc.,  R.  Co.    (42  S. 
W.  Rep.  362) 8^25,  465 

663  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Fife  V,  State  (31  Ark.  455) 9-247 

Fifield  r.  Close   (15  Mich.  605).. 8-355,  357 

Files  t?.  Fuller  (44  Ark.  273) 8-771 

Findley  v.  Satter field  (3  Woods  (U.  S.) 

604)    8-266,  679;  9-112 

Finney  v,  Guy  (189  U.  S.  340) 9-152 

Fire  Dept.  v.  Noble  (3  E.  D.  Smith  (N. 

Y.)    440) 9-623 

t?.  Stanton    (28     N.    Y.    App.    Div. 

334)     9-386,  623 

17.  Wright   (3  E.  D.  Smith   (N.  Y.) 

453)    9-623 

Fire-Extinguisher    Case    (21    Fed.    Rep. 

43)    8-621 

First  Municipality  v.  Pease  (2  La.  Ann. 

538)    8-488,  895 

Fischer  v.  St.  Louis  (194  U.  S.  369).. 

9-502,  598 
Fishback's  Case  (Taft  El.  Cas.  240)... 8-312 
Fish  Seizure,  In  re  (5  Ohio  Dec.  553),  9-504 

Fisher's  Case   (15  Ct.  CI.  324) 9-73 

Fisher  v,  Cockerill  (5  T.  B.  Mon.  (Ky.) 

133)    8-728 

V,  Lacky  (6  Blatchf.  (Ind.)  373),  8-877 
V.  Traders'  Mutual  L.  Ins.  Co.  (136 

N.  Car.  217) * 8-383 

Fisk  v.  Henarie  (32  Fed.  Rep.  422) 

9-80,  112 
V.  Jefferson  Police  Jury  (116  U.  S. 

133)    8-846 

v.  Montgomery  (21  La.  Ann.  446),  8-601 
f?.  Union   Pac.    R.    Co.    (6   Blatchf. 

(U.  S.)   362 9-86 

Fiske,  Ex  p.  (72  Cal.  125) 9-597 

Fitch's  Case  (Taft  El.  Cas.  164).. 8-322,  324 
Fitch  V.  Livingston    (4   Sandf.    (N.   Y.) 

492)    8-481 

Fitten,  In  re  (45  Fed.  Rep.  472)     9-186 

Fitts  V,  McGhee  (172  U.  S.  524),  9-363,  367 
Fitzgerald  r.  Grand  Trunk  R.  Co.    (63 

Vt.    169) 8-751,  860 

V,  Weidenbeck  (76  Fed.  Rep.  695),  8-857 
Fitzgerald,  etc.,  Constr.  Co.  v.  Fitzger- 
ald (137  U.  S.  98) 9-424 

Fitz    John    Porter,    Relief    of    (18    Op. 

Atty.-Gen.    26) 8-647 

Fitzpatrick,  In  re  (16  R.  L  60) 

9-241,  247,  250,  257,  325,  336,  352,  355 

Fitzpatrick  v,  Heame  (44  Ala.  171) 

8-849,  850 

Flagg  r.  Lock  (74  Vt.  320) 8-886 

Flaherty  v,  Thomas   (12  Allen   (Mass.) 

428)    8-731 

Flanagan   v.    Philadelphia    (42   Pa.    St. 

231)    8-488 

Fleeger   v.   Pool    (1     McLean     (U.    S.) 

185)    8-906 

Fleming  t?.  Holt  (12  W.  Va.  143) 8-850 

V.  Page    (9  How.    (U.  S.)    614) 

8-639;  9-7,     8 
Fletcher   v.    Peck     (6   Cranch    (U.     S.) 

127)     8-728,    763,  765 

V.  Rutland,    etc.,   R.     Co.    (39     Vt. 

633)    8-847 

V,  U.  S.  (1  Hayw.  &  H.  (D.  C.)  186, 

200)    9-271 

Flinn,  In  re  (57  Fed.  Rep.  501) 8-565 

Florida   t?.   Georgia    (17    How.    (U.    S.) 

491)    8-906;   9-120.  123 

Florida  Cent.  R.   Co.  v.  Reynolds    (183 

U.  S.  474) 9-609,  613 

Florio,  In  re  (43  Fed.  Rep.  114) 8-420 


668 


Floyd  t?.   Blanding    (64   Cal.  41) 

8-762,    773,  866 
Flukes,  In  re  (157  Mo.  127) .  .9-162,  429,  608 

Folsom,  EcD  p.  (131  Fed.  Rep.  504) 8-780 

Folsom's  Case  (4  Ct.  CI.  366) 8-705 

Folsom  v.  Asper  (25  Utah  299) 8-870 

Fong   Yue   Ting   v.    U.    S.    (149    U.    S. 

698) 8-120,  421,  680;  9-33,  224,  296 

Foot  t\  Buchanan  (113  Fed.  Rep.  160) . . 

9-280,   282,  286 

Foote  V.  State   (59  Md.  264) b-352 

V,  U.  S.    (23  Ct.  CI.  443) 9-41 

Foppiano  v.  Speed  t82  S.  W.  Rep.  222),  8-387 

Forbes  v.  Scannell  (13  Cal.  281) 9-31 

Forcheimer  t\  Holly  (14  Fla.  239) 8-859 

Ford  V.  Delta,  etc..  Land  Co.  (164  U.  S. 

666)    8-801,  803,  811 

V.  State  (53  Ala.  150) 9-067 

V.  Swlget  (o7  U.  S.  605) 9-235 

Foreign  Cables  (22  Op.  Atty.-Gen.  13),  9-3 
Foreign  Diplomatic  Commission  (13  Op. 

Atty.-Gen.  538)    8-712 

Forest     Reservations  —  Statutory     Con- 
struction (22  Op.  Atty.-Gen.  266)... 8-291 
Forfeiture  of  Counterfeit  Coin   (23  Op. 

Atty.-Gen.  459)    9-302 

Forsyth's  Case  (CI.  &  H.  El.  Cas.  497), 

8-301 
Forsyth  v,  Hammon  (68  Fed.  Rep.  774),  9-510 

V,  Hammond  (166  U.  S.  519) 9-215 

V.  Marbury    (R.   M.    Charlt.     (Ga.) 

331)    8-848,  868,  869,  874 

Foster  v.  Blue  Earth  County   (7  Minn. 

145)    8-678 

V,  Davenport     (22    How.     (U.     S.) 

245)    8-471 

f7.  Essex  BanK  (16  Mass.  246) 8-791 

r.  Frankfort,    etc..    Turnpike    Road 

Co.  (65  S.  W.  Rep.  840) 8-835 

V.  Gray  (22  Pa.  St.  9) 8-882 

V.  Jackson   (57  Ga.  206) 9-336 

V.  Kansas  (112  U.  S.  205) ..  .9-406,  456 
V,  Neilson  (2  Pet.  (U.  S.)  313)... 9-223 

V.  New  Orleans  (94  U.  S.  246), 

8-434,  486 
17.  Police  Com'rs   (102  Cal.  488).. 8-733 
Fourteen  Diamond  Rings  v,  U.  S.   (183 

U.  S.  177) 8-280;  9-28 

Fowler    v.    Lindsay     (3   Dall.    (U.    S.) 

411)    9-119 

V.  Selectmen  (8  Allen  (Mass.)  80),  8-647 

Fox  V.  Cincinnati  (104  U.  S.  784) 9-508 

V.  Ohio   (5   How.    (U.  S.)    410).... 
8-609,  610;  9-241,  247,  249,  256, 

265,  325,  336,  352,  365 

V,  State   (89  Md.  381) 8-607 

V.  Territory    (2    Wash.    297) 

8-732;  9-410 

France  v.  State  (57  Ohio  St.  20) 

8-732;  9-180,  410 

Francis,  In  re  (136  Fed.  Rep.  914) 9-295 

Francis  Wright,  The  (105  U.  S.  385).. 

9-125,  126 
Francois.  Exp.  (3  Woods  (U.  S.)  367) .  .9-566 
Franconet   v.    Propeller    F.    W.    Backus 

(Newb.  Adm.  1) 9-90 

Franklin  Branch  Bank  v.  Ohio  (1  Black 

(U.   S.)    474) 8-805 

Franklin    County   Ct.    v.    Deposit    Bank 

(87  Ky.  370)    8-763,  805 

Franklin    County    Grammar    School    r. 
Bailey  (62  Vt.  467) 8-844 

Volume  IX, 


TABLE  OF  CASES  CITED 


Franklin  Syndicate,  In  re  (114  Fed.  Rep. 

205)   »-^280,  283 

Fraser  v.  McConway,  etc.,  Co.   (82  Fed. 

Rep.  257)    9-545,  609,  618 

Frasher  v.  State  (3  Tex.  App.  263) 

9-401,  606,  566 

Freeborn    v.    Smith    (2    Wall.    (U.    S.) 

160)    9-196 

Freeland  v.  Williams  (131  U.  S.  411).. 

8-848;  9-510 

Freeman  v.  The  Undaunted  (37  Fed.  Rep. 

662)    8-417,  493 

Freeport  Water  Co.  u.  Freeport  (180  U. 

S.  687)    8-797,  811,  827,  887 

Freleigh  v.  State  (8  Mo.  606) 8-855 

Frelinghuysen  v.  Baldwin  (12  Fed.  Rep. 

396)    9-43 

French   v.    Barber   Asphalt    Paving   Co. 

(181  U.  S.  327) 9-427,  428,  518 

V.  O'Brien    (52    How.    Pr.    (N.    Y.) 

394)    8-602 

V,  State  (42  Tex.  Crim.  222) 8-562 

V.  Tumlin  (10  Am.  L.  Reg.   (N.  S.) 

641)     8-859 

French,  J.  W.,  The  (13  Fed.  Rep.  924) .  .9-340 

Frere   v.    Von    Schoeler    (47    La.    Ann. 

324)     8-649 

Fretz  V.  Bull  (12  How.  (U.  S.)  466) . . .  .9-90 

Frey  r.  Hebenstreit  (1  Rob.  (La.)  561),  8-870 

Friedrich,  In  re  (51  Fed.  Rep.  747) 9-440 

Friend  v.  U.  S.  (30  Ct.  CI.  94) 9-317 

Frierson     v.     Presbyterian     (ihurch     (7 

Heisk.  (Tenn.)  705) 9-237 

Frie's  Case   (9  Fed.  Cas.  No.  5,127) ..  .9-139 

Friezleben  v,  Shallcross  (9  Houst.  (Del.) 
3\    9—572 

Frisbie  i?.  Fogg  (78  Ind.  269) .8-796 

V.  U.  S.  (157  U.  S.  165)... 8-681;  9-298 

Fritts  V.  Palmer  (132  U.  S.  288) 8-523 

Froelich  v.  Toledo,  etc.,  R.  Co.  (24  Ohio 

Cir.  Ct.  359) 9-576 

Frost  V.  Brisbin  (19  Wend.  (N.  Y.)  11),  9-176 
Fry,  Matter  of  (3  Mackey  (D.  C.)  138),  9-260 

Fry  r.  State  (63  Ind.  552) 8-454 

Ft.  Leavenworth  R.  Co.  v.  Lowe  (114  U. 

S.  525) 8-664,   665,   667.  0()9.   671, 

672;   9-307,  308 
Ft.  Madison  v.   Ft.  Madison  Water  Co. 

.(134  Fed.  Rep.  213) 8-775 

Ft.  Plain  Bridge  Co.  v.  Smith  (30  N.  Y. 

44)    8-836 

Ft.  Scott  v.  Pelton  (39  Kan.  764) 8-562 

Ft.  Trumbull,  Connecticut  (13  Op.  Atty.- 

Gen.  263)    8-666 

Ft.  Worth,  etc.,  R.  Co.  v.  Lillard  (4  Tex. 

App.   Civ.  Cas.   83) 8-453 

Fuentes  v.  Gaines  (25  La.  Ann.  85) 9-103 

Fugitive  Slave  Law   (1  Blatchf.    (U.  S.) 

635)    9-190 

Fuller  V,  Chicago,  etc.,  R.  Co.   (31  Iowa 

201)    8-450 

Fuqiia   V.    Pabst   Brewing   Co.    (90   Tex. 

298)     8-430 

Furman  r.  Nichol  (8  Wall.  (U.  S.)  45),  8-833 
Gficre  r.  State  (24  Ohio  Cir.  Ct.  724).. 9-462 
Gahlson's  Case  (1  Bart.  El.  Cas.  9).... 

8-309,  318 
Gaines  t?.  Fuentes  (92  T^  R.  18).. 9-103.  104 

V.  Rives  (8  Ark.  221 ) 8-723 

V.  Thompson  (7  Wall.  {\\  S.)  347).  9-73 
Gale   Mfg.   Co.   v.   Finkelstein    (22   Tex. 

Civ.  App.  241) 8-523 


Galena  v.  Amy  (6  WaU.  (U.  S.)  706)..8-77d 
Gallatin's    Case    (CI.    &    H.    EL    Cas. 

851)   8-314 

Galpin  v.  Page  (3  Sawy.  (U.  S.)  93) . .  .9-143 

Galveston  v,  Menard  (23  Tex.  392) 8-477 

Galveston  County  v,  Gorham    (49   Tex. 

279)    8-627 

Galveston,  etc.,  R.  Co.  v.  Fales  (77  S.  W. 

Rep.  234)    8-446 

17.  Herring  (36  S.  W.  Rep.  129) . . .  .8-446 

V.  Texas  ( 170  U.  S.  239) 8-822 

Gandolfo    v,    Hartman    (49    Fed.    Rep. 

181)    9-229 

Garcia  V.  Territory  (1  N.  Mex.  416) . .  .9-353 
Garden  City,  The  (26  Fed.  Rep.  769)... 9-94 
Gardner  v.  Collector    (6   Wall.    (U.   8.) 

604)    8-341,  343,  346 

t?.  Hall  (Phil.  L.  (N.  Car.)  21) . . .  .8-767 
Garland,  Ea>  p.  (4  Wall.  (U.  S.)  377) . . . 

8-701 ;  9-15,  16, 17,    21 
Garland  17.  Brown  (23  Gratt.  (Va.  173), 

8-861,  871 

V,  Gaines  (73  Conn.  662) 8-356 

Gamett,  In  re  (141  U.  S.  12) 8-406; 

9-93,     94 
Garrett  t;.  Cheshire  (69  N.  Car.  396).. 8-869 

r.  Memphis  (6  Fed.  Rep.  869) 8-781 

V.  Townsend  (6  Fed.  Rep.  874) 8--880 

V.  Weinberg  (64  S.  Car.  143) 8-744 

Garrison  v.  New  York  (21  Wall.  (U.  S.) 

196)    8-774,  849,  85/ 

17.  Tillinghast   (18  CaL  404) 8-672 

Garvey  r.  People  (6  Colo.  669) 8-740 

Garvin  r.  Daussman  (114  Ind.  429) 9-624 

Gas,  etc.,  Co.  v,  Downington  (176  Pa.  St. 

344)    8-783 

Gatton  17.  Chicago,  etc.,  R.  Co.  (96  Iowa 
112)    ....8-374,  375,  461;  9-108,  336,  338 

Gault's  Appeal  (33  Pa.  St.  99) 8-873 

Geer  v.  Connecticut  (161  U.  S.  619) 

8-611,  512 

Geery's  Appeal  (43  Conn.  298) 8-696 

Geissler,  Ex  p.  (4  Fed.  Rep.  188) 8-321 

Gelpcke   t7.   Dubuque    (1    Wall.    (U.   S.) 

206)    8-865 

Gelpi  V,  Schenck  (48  La.  Ann.  1537).. 8-893 
General  Cass,  The  (Brown  Adm.  334) . .  .9-B6 
General  Smith,  The   (4  Wheat.    (U.   S.) 

438) 9-96,     97 

Geofroy  17.  Riggs  (133  U.  S.  268) 

8-280;  9-28,     32 

George  v.  Concord  (46  N.  H.  434) .  .8-678,  751 

!?.  Ralls  County  (8  Fed.  Rep.  649) .  .8-780 

V.  Reed  (101  Mass.  380) 8-730 

Georgetown  v,  Davidson  (6  D.  C.  278) . . 

8-373,  439 
Georgia   v.    Stanton    (6    Wall.    (U.    S.) 

71)    9-64 

Georgia  Packing  Co.  r.  Macon  (60  Fed. 

Rep.  777)    8-436,  530 

Georgia  Penitentiary  Cos.  v.  Nelms   (71 

Ga.  301)    8-767 

Georgia  R.,   etc.,  Co.  V.  Miller   (90  Ga. 

571)    9-675 

r.  Smith   (70  Ga.  694) 8-811,  819 

17.  Smith  (128  U.  S.  174) ...  .8-448, 

449,  469,  811 
Geraghty  v,  Hackley  (36  N.  J.  L.  459) . . 

8-483    903 
Gordan  v.  Davis  (67  N.  J.  L.  89),  8-656,'  891 
German  Liederkranz  17.    Schiemann    (26 
How.  Pr.  (N.  Y.)  388) 8-555 

664  Ydomo  IZ, 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Oennan  Sav.,  etc.,  Assoc,  v.  Dormitzer 

(192  U.  S.  128) 9-149 

Grerman  Sav.,  etc.,  Soc.  v,  Ramish   (138 

Cal.    120) 9-528 

Gibbons   v.   District   of   Columbia    (116 

U.  S.  407) 8-661 

V,  Ogden  (9  Wheat.  (U.  S.)  1).... 
8-263,  267,  262,  376,  397,  398,  399, 
411,  422,  479,  491,  688,  893,  897;  9-220 

Gibbs  t?.  Green  (54  Miss.  592) 8-767 

Gibson  v.  Chouteau    (13   Wall.    (U.   S.) 

99)    9-202 

V,  Mississippi    (162  U.   S.  666) 

8-727,  729,  744,  746;   9-661,  636 
t?.  U.  S.  (166  U.  S.  271) . .  .8-410;  9-310 
Gibson    County    v.    Pullman     Southern 

Car  Co.  (42  Fed.  Rep.  673) 8-646 

Gifts    from    Foreign    Prince  —  Officer  — 
Constitutional     Prohibition     (24     Op. 

Atty.-Gen.  117) 8-712 

Gilbert  v.  Sage  (57  N.  Y.  639) 8-367 

Gilchrist  v,  Helena,  etc.,  R.  Co.  (68  Fed. 

Rep.  710)    9-601 

Gile  V.  Hallock  (33  Wis.  623) 9-203 

Giles  V.  Harris  (189  U.  S.  482) 9-639 

V,  Stanton  (86  Tex.  620) 8-862 

Gilfillan  r.  Union  Canal  Co.  (109  U.  S. 

404)    8-813,  869 

Gilford  Granite  Co.  v.  Harrison  Granite 

Co.  (23  App.  Cas.  (D.  C.)  22) 8-669 

Gill  t\  Scowden  (14  Phila.  (Pa.)  626),  8-773 

V,  U.  S.  (26  Ct.  CI.  415) 9-314 

Gillespie  v.  People  (188  111.  176) 9-466 

Gillette  v,  Denver  (21  Fed.  Rep.  823) .  .9-628 
Oilman  v,  Lockwood    (4   Vvall.    (U.   S.) 

410)    8-692 

V.  Philadelphia     (3    Wall.    (U.    S.) 
724) . . .  .8-377,  387,  389,  409,  412,  414 
Gilmore    v.     Anderson     (38    Fed.    Rep. 

847)    8-623 

V.  Hannibal,   etc.,   R.    Co.    (67    Mo. 

323)    8-443 

Giltner  v.  Gorham    (4  McLean    (U.   S.) 

402)    9-191 

Giozza  r.  Tiernan   (148  U.  S.  661) 

9-406,  424,  548,  608 
Girard    College    Grounds,     Opening    of 
Street  Through  (10  Phila.  (Pa.)   146), 

8-842 
Gist,  Ex  p.   (26  Ala.  166).. 8-263,  266; 

9—41     70    109 

Given  r.  State  (160  Ind.  662) '. .  .9-606 

t?.  Wright  (117  U.  S.  656) 8-808 

Gladson  v,  Minnesota  (166  U.  S.  421) . . 

8-466;  9-478 
Glaspell  17.  Northern  Pac.  R.  Co.    (144 

U.  S.  218) 9-195 

Glass  17.  Sloop  Betsey   (3  Dall.    (U.  S.) 

6)    9-87 

Glenn,  Ex  p.    (Ill   Fed.  Rep.  268) 

9-267,  273 
V,  Humphreys     (4     Wash.     (U.    S.) 

424)    8-877 

Glidden  v.  Harrington  (189  U.  S.  258),  9-630 

Glide,  The  (167  U.  S.  606) 9-86,     98 

Globe  Ins.  Co.  i?.  Cleveland  Ins.  Co.  (14 

Nat.  Bankr.  Reg.  311) 8-698 

Gloucester     Ferry    Co.   w    Pennavlvania 
(114  U.  S.  203) .  .8-376,  377.  378,  389, 

391,   398,  478,  482,  485,  633,  649 
Gloucester  Water  Supply  Co.  r.  Glouces- 
ter (193  U.  S.  680) 9-488 


Glover  17.  Floor  Inspectors  (48  Fed.  Rep. 

349)    8-437 

17.  Powell  (10  N.  J.  Eq.  211) 8-884 

Goetze  v,  U.  S.  (182  U.  S.  221) 8-280 

Goggans  v.  Turnipseed  (1  S.  Car.  80),  8-870 
Golcheus  17.  Matheson  (68  Barb.  (N.  Y.) 

153)    8-700 

Golden    17.    Prince     (3    Wash.    (U.     S.) 

313)    8-680,  592,  &76 

Goldey    17.    Morning    News    (166    U.    S. 

618)    9-424 

Goldie  17.   Goldie    (77   N.   Y.   App.   Div. 

12)    - 9-449 

Goldsmith   17.    Home    Ins.    Co.    (62    Ga. 

379)    8-623 

Gondolfo    17.    Hartman    (49    Fed.     Rep. 

181)    9-671 

Gonzales   17.    Sullivan    (16    Fla.    791).. 

8-806,  823 

Gooch,  In  re  (44  Fed.  Rep.  276) 8-606 

Goodin,  Ex  p.  (67  Mo.  637) 8-866 

Goodman  17.  Oshkosh  (46  Wis.  355)... 9-113 
Goodrel  v,  Kreichbaum  (70  Iowa  362) . . 

8-624,  867;  9-116,  688 
Goodrich  i?.  Detroit  (184  U.  S.  437) . .  .9-528 
Goodtitle    17.    Kibbe    (9    How.     (U.    S.) 

471)    9-198 

Goodwin    r.    Caraleigh    Phosphate,    etc., 

Works  (119  N.  Car.  120) 8-438 

Gordon  17.  Appeal  Tax  Ct.   (3  How.   (U. 

S.)   146)    8-801 

17.  Longest   (16  Pet.   (U.  S.)    104).. 9-86 
17,  South    Fork    Canal    Co.    (McAll. 

(U.  S.)   513) 8-862 

17.  U.  S.  (29  Ct.  CI.  309) 9-69 

17.  U.  S.   (117  U.  S.  699).. 9-69,  62, 

63,  124,  366 
Gorman  17.  Pacific  R.  Co.  (26  Mo.  441),  9-677 
Goshen  17.  Stonington  (4  Conn.  209).. 8-868 
Gottschalk  17.  Meyer  (28  La.  Ann.  886),  8-697 
Gougar  17.  Timberlake    (148   Ind.   38).. 

9—390    399 

Gould  17.  U.  S.   (19  Ct.  CI.  693) .^9-49 

Gourdin,  In  re  (46  Fed.  Rep.  842) 9-264 

Governorship  of  Arkansas  (14  Op.  Atty.- 
Gen.  394)    9-216 

Gowdy  17.  Green  (69  Fed.  Rep.  866) . .  .9-639 
Gowen  17.  Shute  (4  Baxt.  (Tenn.)  62).. 8-720 
Graded   School   Dist.   No.   2  17.   Bracken 

Academy  (96  Ky.  436) 8-843 

Graffin's  Case  (1  Bart.  El.  Cas.  464) 

8—298    309 

Graffty  17.  Rushville  (107  Ind.  602) ' 

8—628  *  9—167 

Graham's  Case  (2  Ct.  CI.  327) .'.9-315 

Graham  17.  U.  S.  (30  Ct.  CI.  333) 9-32 

Grand  Lodge,  etc.  17.  New  Orleans   (44 

La.  Ann.  669) 8-808 

17.  New  Orleans  (166  U.  S.  146).. 8-761 
Grand   Rapids,    etc.,   R.    Co.   17.    Osborn 

(193  U.  S.  29) 8-818 

Grand  Trunk  R.  Co.  17.  Backus  (46  Fed. 

Rep.  213) 8-409,  410,  484,  487 

Graniteville  Mfg.  Co.  v.  Roper  (16  Rich. 

L.  (S.  Car.)   138) 8-786 

Grant  v.  Cooke  (7  D.  C.  165) 8-658 

17.  Raymond  (6  Pet.  (U.  S.)  240).. 8-623 

17.  Ryan  (37  Tex.  37) 9-237 

17.  U.  S.   (58  Fed.  Rep.  694) 8-474 

Grapeshot,  The  (9  Wall.   (U.  S.)   129).. 

8-640;   9-9,  10,     96 
Gratiot's  Case  (1  Ct.  CI.  268) 9.46 

665  Volume  IX, 


TABLE  OF  CASES  CITED 


Gray  v.  Brooklyn    (10  Abb.   Pr.   N.   S. 

(N.  Y.)   186) 8-783 

f?.  Connecticut    (169   U.   S.   77) 

9-407,  457,  490 
V.  Monongahela  Nav.  Co.  (2  W.  &  S. 

(Pa.)    159) ...8-788 

V.  Munroe     (1     McLean     (U.     S.) 

528)    8-877,  878 

V.  U.  S.  (21  a.  Cl.  341) 9-315 

Great  Falls  Mrg.  Co.  r.  Atty.-Gen.  (124 

U.  S.  599)    9-321 

V.  Garland   (124  U.  S.  581),  9-319,  321 
Greathouse,  In  re  (4  Sawy.  (U.  S.)  487, 

9-21 
Great  Western  Ins.  Co.  u.  U.  S.  (19  Ct. 

Cl.  208)    8-710 

Great  Western  Tel.  Co.  r.   Purdy   (162 

U.  S.  335) 9-153,  154,  157 

Greeley  v,  Lowe  (155  U.  S.  75) 9-343 

Greely  v.  Townsend  (25  Cal.  614) 9-114 

Green,  In  re  (134  U.  S.  379) 9-5 

Green's  Case  (8  Ct.  Cl.  412) 9-138 

Green  r.  Biddle  (8  Wheat.  (U.  S.)  1) . . . 

8-783,  858,  866,  900 
I?.  Mills  (69  Fed.  Rep.  852).. 9-638,  639 

V,  Salas   (31  Fed.  Rep.  106) 8-580 

V,  Sarmiento  (3  Wash.  (U.  S.)  17),  9-148 
17.  Savannah    (R.    M.   Charlt.    (Ga.) 

368)   8-436,  897 

V.  Shumway  (39  N.  Y.  419) 8-734 

V.  Sklar  (74  N.  E.  Rep.  595) 9-657 

t?.  State    (58    Ala.    190) 8-863; 

9-566,  567 

V.  State  (73  Ala.  26) 9-396 

17.  State   (119  Ga.  120) 9-261 

17.  Steamer     Helen     (1     Fed.     Rep. 

922)     8-480,  482 

V.  The  City  of  Bridgeton  (9  Cent.  L. 

J.  206)    8-469 

17.  Van    Buskirk    (7    Wall.    (U.    S.) 

140) 9-145,  167 

Green  Bay,  etc.,  Canal  Co.  17.  Kaukauna 
Water-Power  Co.  (70  Wis.  635) . . 

9-430,  454 
17.  Patten  Paper  Co.  (172  U.  S.  58),  9-450 
Green,  etc..  River  Nav.  Co.  v.  Chesapeake, 

etc.,  R.  Co.  (88  Ky.  1) 8-489 

Greene,  In  re  (52  Fed.  Rep.  113) .  .8-419.  423 
Greenfield   r.   Dorris    (1    Sneed    (Tenn.) 

548)   8-872,  878 

Greenwich  Ins.  Co.  17.  Carroll   (125  Fed. 

Rep.  122)    9-461 

Greer  17.  Downey  (71  Pac.  Rep.  900) . .  .9-535 
Gregg  17.  Granby  Min.,  etc.,  Co.  (164  Mo. 

616)    8-794 

Gregory  r.  Shelby  College  (2  Met.  (Ky.) 

589)    8-855 

Grether  i?.  Wright  (75  Fed.  Rep.  749) . . 

8-662;  9-343 
Gretna  Green,  The  (20  Fed.  Rep.  901)  .  .8-405 
Grice,  In  re  (79  Fed.  Rep.  637) . .  .9-461, 

547,  598 

Griffin's  Case    (Chase    (U.  S.)    364) 

8-256;  9-629 
Griffin's  Case  (11  Fed.  Cas.  No.  5,815) .  .8-255 

Griffin  r.  McKrnzie  (7  Ga.  163) 8-868 

V.  Thompson  (2  How.  (U.  S.)  244),  8-724 

r.  Wilcox  (21  Ind.  372) 8-692, 

603,  694;  0-9,  255,  256,  304 
Griffing  r.  Oibb  (McAU.  (U.  S.)  212).. 9-256 
Griffith  r.  Commonwealth  Bank    (4  Mo. 
256)    8-718 

666 


Grim  v.    Weissenberg  School    Diet.    (67 

Pa.   St.    435) 8-728 

Grimball  17.  Ross  (T.  U.  P.  Charlt.  (Ga.) 

175)    8-865 

Grimes  17.  Bryne  (2  Minn.  89) 8-869 

Grinder  v.  Nelson   (9  Gill   (Md.)  299) . . 

8-728,  860 

Griner,  In  re  (16  Wis.  431) 8-296,  645 

Grinnell  17.  Mississippi,  etc.,  R.  Co.   (18 

Iowa  570)    8-357 

Griswold's  Case  (Taft  El.  Cas.  94) 8-314 

Griswold  r.  Bragg  (48  Fed.  Rep.  519) .  .8-874 

i\  Hepburn   (2  Duv.  (Ky.)  20) 9-222 

17.  Pratt  (9  Met.  (Mass.)  16).. 8-594,  601 
Grogan  r.  San  Francisco  (18  Cal.  590) . . 

8-764,  783 

Gross,  In  re  (78  Fed.  Rep.  107) 9-66 

Gross  r.  U.  S.  Mortgage  Co.  (108  U.  S. 

488)    8-879 

Groton  17.  Hurlburt  (22  Conn.  178) 8-489 

Grousendorf  17.  Howat  (77  Iowa  187).. 8-428 
Grover,  etc.,  Sewing  Mach.  Co.  v.  Butler 

(53  Ind.  459) 8-631 

r.  Radcliffe  (137  U.  S.  287).. 9-149,  150 
Groves   17.    Slaughter    (15    Pet.    (U.    S.) 

508)    8-522 

Guckenheimer  17.   Sellers    (81   Fed.   Rep. 

998)    8-426,  427 

Guild  17.  Rogers  (8  Barb.  (N.  Y.)  502) . . 

8-878,  884 
Guillotte  V,  New  Orleans   (12  La.  Ann. 

434)    9-250 

Gulf,    etc.,    R.    Co.   V.   Dwj'er    (75    Tex. 

579) 8-449,  453,  487 

17.  Eddins  (7  Tex.  Civ.  Ann.  116).. 8-4^6 

17.  Ellis  (18  S.  W.  Rep.  723) 9-555 

17.  Ellis    (165  U.   S.    150).... 9-423, 

547,  554,  656 

17.  Gray  (24  S.  W.  Rep.  837) 8-460 

17.  Hefley    (158   U.   S.   98) 8-394,  453 

17.  Hewes  (183  U.  S.  71) 8-794,  8S7 

17.  McCown  (25  S.  W.  Rep.  435).. 8-453 
17.  Miami    Steamship    Co.    (86    Fed. 

Rep.  420)    8-394 

r.  Nelson  (4  Tex.  Civ.  App.  345).. 8-453 

17.  Rowland   (70  Tex.  298) 8-815 

v.  Texas  (72  Tex.  411) 8-444 

Gundling  17.  Chicago   (176  111.  340) ...  .9-692 
17.  Chicago   (177   U.  S.   185).. 9-492, 

611,  624 
Gunn  r.  Barry  (15  Wall.  (U.  S.)  613).. 

8-862,  863,  869,  880 

r.  Hendry   (43  Ga.  556) 8-885 

V.  White  Sewing  Mach.  Co.  (57  Ark. 

24)    8-386 

Gunther  t'.  Baltimore  (55  Md.  457) 

8—535,  902 

Out  r.  Stite  (0  Wall.  (U.  S.)  37) 8-743 

Guthrie  Nat.  Bank  v.  Guthrie  (173  U.  S. 

534)    9-340 

Gutierrez,  Er  p.  (45  Oil.  429) 8-738 

Guy   V.   Baltimore    (100   U.   S.   439) 

8—398  432  526 
Gwin  r.  Breedlove  (2  How.  (U.  R.)  38),  8-724 
H.    Zuborbier   Co.    r.   Harris    (35   S.   W. 

Rop.  403)    8-386,  623 

Hnbersham.  c\c..  Turnpike  Co.  i\  Taylor 

(73  Ga.  5ri2) 8-835 

Hr.ckley  r.  Orra;;hty  (34  N.  J.  L.  332) . . 

8—483    903 
Hiflfiold  r.  yc^^v  York  (2  Abb.  Pr.  N.  s! 
(N.  V.)    nr>) 8-860 

Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION 


Hadtner  v,  Williamsport   (15  W.  N.  C. 

(Pa.)   138)    8-853 

Hagar  v.  Reclamation  Dist.  No.  108  (111 

U.  S.  701) 8-888;  9-426,  526,  528 

Hagerstown  v.  Sehner  (37  Md.  180) 8-782 

Hagood  r.  Southern  (117  U.  S.  52) > 

8-770;  9-388,  373 
Hague   V.    Powers    (39    Barb.    (N.    Y.) 

427)    8-078 

Halderman  t\  Beckwith   (4  McLean   (U. 

S.)    286)    8-429 

Haldy  v.  Tomoor-Haldy  Co.  (4  Ohio  Dec. 

118)    8-384,  623 

Hale  V.  Huston  (44  Ala.  134) 8-722,  859 

Haley  r.  State  (42  Neb.  556) 8-428 

Hall  V.  Armstrong  (65  Vt.  424) 9-336 

V.  Carey  (5  Ga.  239) 8-834 

*;.  De  Cuir  (95  U.  S.  485) 8-374, 

387,  430,  431,  460;  9-564 
V,  South    Carolina    R.    Co.    (25    S. 

Car.  567)    8-451,  455 

V.  State  (39  Fla.  637) 8-558 

V.  State  (39  Wis.  79) 8-845 

1?.  Wisconsin  (103  U.  S.  5) 8-845 

Hallinger  v.  Davis   (146  U..  S.  317) 

9-256,  434 
Hallwood    Cash    Register    Co.    t\    Berry 

(80  S.  W.  Rep.  857) 8-523 

Hamilton  v.  Brown  (161  U.  S.  263) 8-885 

r.  Dillin   (21  Wall.   (U.  S.)   87)... 

8-642;  9-11 

V.  Keith    (6    Bush    (Ky.)    458) 

8-786,  820 
V,  Missouri  Pac.  R.  Co.  (87  Mo.  85),  9-577 
Hamilton  Gas  Light,  etc.,  Co.  v.  Hamil- 
ton (146  U.  S.  266) 8-798,  863 

Hamilton  Mfg.  Co.  i\  Massachusetts   (6 

WalL  (U.  S.)   632) 8-523,  893;"  9-233 

Hammett  v,  Anderson  (3  Conn.  304).. 8-874 
Hammond  v.  Herrick  (CI.  &  H.  El.  Cas. 

287-289)     8-297,  335 

Hammond    Beef,   etc.,    Co.    v.    Best    (91 

Me.    431) 8-876;    9-423 

Hampton,  The   (5  Wall.   (U.  S.)   372) . . 

8-639,  642 
Hampton   v.   McConnel    (3   Wheat.    (U. 

S.)    235) 9—145 

i\  Rouse  (22  Wall.  (U.S.)  263)!!  9-529 
Hanauer    r.    Doane    (12    Wall.    (U.    S.) 

342)  9-137,  237 

V.  Woodruff     (15     Wall.     (IT.     S.) 

439)    9-630 

Hancock  v.  Ewing  (55  Mo.  101) 8-767 

V.  Walsh  (3  Woods  (U.  S.)  351).. 9-374 
Hancock    Mut.    L.    Ins.    Co.    v.    Warren 

(181  U.  S.  73) 9-584 

Hancock  Nat.  Bank  v.  Famum  (176  U. 

S.   640) 9-147 

Handel  v.  Chaplin  (111  Gn.  801) 8-473 

Handy  v,  Clark  (4  Houst.  (Del.)   16).  9-383 
Haney  v.  Compton   (36  N.  J.  L.  509) . . 

8-515;  9-174,  442 

V.  Marshall    (9  Md.  194) 9-177 

Hanford  r.  Davies  (163  U.  S.  278) 8-864 

Hanprer     r.    Abbott     (6    Wall.     (U.    S.) 

632)    8-639 

Hankinson  t\  Page  (31  Fed.  Rep.  184),  9-448 

Hanley  v.  Donaghue  (116  U.  S.  1) 

9-145,   147,   150,  151 
V.  Kansas    City     Southern    R.     Co. 

(187   U.    S.   619) 8-373,   .377, 

379,   380,   525,  576 


Hannahan  v.  State  (7  Tex.  App.  664),  8-738 
Hannibal,  etc.,  R.  Co.  t\  Husen   (95  U. 
S.  470).... 8-391,  392,  393,  396,  441, 

443,  516 
Hannum  v,  Mclnturf   (6  Baxt.    (Tenn.) 

225)    8-869 

Hanover  Nat.   Bank  v.  Moyses    (186  U. 

S.  187) 8-586,  588;  9-294 

Hans   V,   Louisiana    (134   U.    S.    9) 

8-769;  9-85 

Hanson,  Ex  p.   (28  Fed.  Rep.   128) 

8-373,  527,  566 
Harbaugh   v,   Costello    (184   111.    113).. 

8-591,  593,  598 
Harbor   Com'rs  v.  Pashley    (19   S.   Car. 

320)     8-901,  903 

Harbor     Improvements  —  Constitutional 
Law   (22  Op.  Atty.-Gen.  646).. 8-37 6, 

377,  378,  413 
Harbor  Master  v.  Southerland   (47  Ala. 

513)    8-483 

Hardeman  v.  Downer   (39  Ga.  425) .... 

8-761,  862,  869,  870,  879,  880 

Hardesty  v.  Fleming  (57  Tex.  395) 8-573 

Hardin  v.  Trimmier  (27  S.  Car.  110),  8-760 
Harding  v.  Harding   (198  U.  S.  317).. 

9-143,  156 

V.  People  (10  Colo.  390) 9-180,  410 

Hardy  v.  Atchison,  etc.,  R.  Co.  (32  Kan. 

698)    8-461 

V.  Waltham    (7  Pick.  (Mass.)  108),  8-802 
Hargraves   Mills    v.    Harden    (25    Misc. 

(N.  Y.)   665) •. .  .8-623;  9-423 

Hark,  In  re  (136  Fed.  Rep.  986) 9-283 

Harkins  v.  State  (75  S.  W.  Rep.  26).. 8-565 
Harlan    v.    People    (1    Dougl.     (Mich.) 

207)    8-608 

17.  State  (41  Miss.  666) 9-235 

Harman  v.  Chicago   (147   U.   S.  404).. 

8-480,  548 

V.  U.  S.   (50  Fed.  Rep.  921) 9-244 

Harmanson  v.  Wilson  (1  Hughes  (U.  S.) 

207)     8-261,   850,  851 

Harmon,  In  re  (43  Fed.  Rep.  372) 8-428 

Harmon  v.  Auditor   (123  111.  122) 8-866 

17.  Chicago  (110  111.  405) 8-482 

V,  U.  S.  (23  Ct.  CI.  406) 9-304 

Harper  v.  New  Brig  (Gilp.  (U.  S.)  636),  9-99 
Harrell  v.  Speed  (81  S.  W.  Rep.  840) .  .8-387 
Harrigan  v.  Connecticut  River  Lumber 

Co.   (129  Mass.  580) 8-495 

Harris  v.  Balk  (198  U.  S.  222) 9-151 

V.  Elliott  (10  Pet.  (U.  S.)  26).... 9-307 

r.  Harsch  (29  Oregon  562) 8-882 

17.  Rutledge   (19  Iowa  390) 8-606 

Harrisburg  v.  Funk   (14  Pa.  Super.  Ct. 

496)    9-525 

17.  McPherran     (14    Pa.    Super.    Ct. 

473)    9-526 

Harrison,  The  (1  Wheat.  (U.  S.)  298),  9-123 

Harrison  r.  State   (91  Ala.  62) 8-428 

V.  Styres  (74  N.  Car.  290) 8-870 

V.  Vioksburg  (3  Smed.  &  M.  (Miss.) 

586)    8-891 

Hart's  Case  ( 118  U.  S.  62) 8-709 

Hart  V.  Chicago,  etc.,  R.  Co.    (69  Iowa 

488)    8-446 

V.  Gilbert  (Taft  El.  Cas.  320) 8-312 

17.  Hoss  (26  La.  Ann.  90) 9-401 

r.  State  (40  Ala.  37) 8-737 

Hartford  Bridaro  Co.  v.  Union  Ferry  Co. 
(29  Conn.  210) 8-838 

667  Volume  IX. 


TABLE  OP  CASES  CITED 


Hartford   F.    Ins.    Co.   v,   Perkins    (126 

Fed.  Rep.  504) 8-525 

Hartford   L.   Ins.   Co.   v.   Raymond    (70 

Mich.    601) 9-163 

Hartman  v,  Greenhow  (102  U.  S.  074),  8-768 

Hartung  f.  People  (22  N.  V.  106) 8-741 

Harvey  t?.  Virginia  (20  Fed.  Rep.  411),  8-768 
Hasbrouck  v.  Shipman   (16  Wis.  298).. 

8-871,  879 

Haskell  v.  Jones  (86  Pa.  St.  175) 8-628 

Haskell  County  v.  National  L.  Ins.  Co. 

(90  Fed.  Rep.  232) 8-778 

Hatch  V.  Burroughs   (1   Woods   (U.  S.) 

439)    9-236 

Hatfield  v.  King  (184  U.  S.  162) ..... .9-614 

Hathaway  v.  McDonald  (27  Wash.  661), 

8-509 
Hauenstein  v,  Lynham  (100  U.  S.  483) . . 

8-580;  9-32,  220 

Hausenfluck  r.  Com.  (86  Va.  702) 9-433 

Havemeyer  r.  Iowa  County  (3  Wall.  (U. 

8.)   303)    8-760 

Havens,   etc.,   Co.   v.   Diamond    (93   III. 

App.  663) 8-623 

Hawaii  v,  Mankichi  (190  U.  S.  197) 

8—279 •    9—258    290 
Hawker  t?.  New  York  (170  U.  8.190) .  .8-732 

Hawkins's  Appeal  (34  Conn.  548) 8-598 

Hawkins  v,  Filkins  (24  Ark.  286) 9-235 

t?.  Learned  (54  N.  H.  338) 8-602 

V.  Roberts   (122  Ala.   130) 9-456 

Hawkins   Point   Light   House   Case    (39 

Fed.  Rep.  IIY 8-410;   9-314 

Hawley  t?.  Hunt  (27  Iowa  303) 8-876 

f?.  Hurd  (72  Vt.  122) . . .  .9-162,  397, 

424,  606 

Hawse  v.  Burgmire  (4  Colo.  313) 9-559 

Hawthorne   v,    Calef    (2    Wall.    (U.    8.) 

10)    8-812 

Hay  t?.  Hill  (66  Cal.  383) 8-757 

Hay    Inspectors    v.    Pleasants    (23    La. 

Ann.   349)    8-435,  898 

Hayes  v.  Missouri  (120  U.  8.  69) 9-653 

Haynes    v,    8tate    (3    Humph.     (Tenn.) 

480)    8-846 

Hays  V,  Pacific  Mail  Steamship  Co.   (17 

How.    (U.   8.)    596) 8-535 

Hayward  t?.  U.  8.   (30  Ct.  CI.  219) . . .  .9-317 
Hazel  Kirke,  The   (26  Fed.  Rep.  603) . . 

8-406,  411 
Hazen  v.  Union  Bank  (1  8need  (Tenn.) 

115)    8-787 

Head  v.  Amoskeag  Mfg.  Co.  (113  U.  8. 

16)    ....'. ^-497 

r.  Missouri  University  (19  Wall.  (U. 

8.)    530)    8-845 

t?.  Porter  (48  Fed.  Rep.  481) 8-620 

Head  Money  Cases  (112  U.  8.  580) 

8-359,  421;  9-33,  223 
Headley  r.  Ettling  (1  Phila.  (Pa.)  39) .  .8-854 
Hearfield  t?.  Bridge  (67  Fed.  Rep.  333) .  .9-444 
Heath,  etc.,  Mfg.  Co.  v.  Union  Oil.  etc., 

Co.   (83  Fed.  Rep.  776) 8-875,  879 

Hebard,  Ex  p.  (4  Dill.  (U.  8.)  380) . .  .  .8-668 

Hecht  V,  Wright  (30  Colo.  117) 8-761 

Hedgeman  r.  Board  of  Registration   (26 

Mich.  61)    9-387 

Hedges  t?.  Price  (2  W.  Va.  231) 8-638 

Heerman  r.  Beef  Slough  Mfg.,  etc.,  Co. 

(1   Fed.  Rep.  146) 8-476 

Heff,  Matter  of   (197  U.   8.   504) 

8-576;  9-390 


Hefferman  v.  Porter  (6  Coldw.   (Tenn.) 

398)    9-a 

Heflebower  r.  U.  8.  (21  Ct.  CI.  237) 

9-308,  309 

Heim  v.  Bridault  (37  Miss.  209) 9-191 

Helena  Water  Works  Co.  r.  Helena  (195 

U.    8.    388) 8-825;    9-487 

Helm  V.  Huntington  First  Nat.  Bank  (43 

Ind.    167)    8-627 

V.  Pridg  1  ( 1  Tex.  App.  Civ.  Cas.,  $ 

643)   8-870,  878 

Heman  v.  Allen  (166  Mo.  534) 9-517 

Hempstead  v.  Reed  (6  Conn.  480) 8-873 

Hempsted  v.  Wisconsin  M.  &  F.  Ins.  Co. 

(78  Wis.  378) 8-875 

Hendee  v.  U.  8.  (22  Ct.  CI.  140) 9-39 

Henderson  v.  Merchants'  Mut.  Ins.  Co. 

(25  La.  Ann.  343) 8-859 

V.  New  York   (92  U.  8.  269) 

8-376,   377,  380.  391,   392,   517,  532 

V.  Spofford  (59  N.  Y.  133) 8-417 

Henderson  Bridge  Co.  t-.  Henderson  (141 

U.  8.  679)   8-551 

V.  Henderson  (173  U.  8.  614) 

8-651,  811;  9^610,  615,  614 

V,  Kentucky    (166   U.   8.    163) 

8-"551  •  9—515 
Henderson's  Distilled  Spirits   (14  Wall. 

(U.  8.)  53) 9-347 

Henderson,  etc.,  R.  Co.  v.  Dickerson  (17 

B.  Mon.  (Ky.)  177) 8-728 

Hendrick  v.  Com.  (6  Leigh  (Va.)  707) .  .8-610 
Hennen,  Ex  p.   (13  Pet   (U.  8.)  230).. 

9-44,  45,  46,  47,     48 
Henning  v.  Planters'  Ins.  Co.   (28   Fed. 

Rep.  444)    9-149,  160,  161 

Hennington  r.  Georgia  (163  U.  8.  304) . . 

8-391,  465 

Henry  v.  Henry  (31  8.  Car.  1) 8-862 

V,  Lowell  (16  Barb.  (N.  Y.)  268).. 9-190 

17.  Roberts  (6(7  Fed.  Rep.  903) 

8—476    496'   9—534 
V.  Thurston  County  (31  Wash.  638),  9-595 
Hepburn   v.   Ellzey    (2   Cranch    (U.   8.) 

445)     8-372;    9-105 

t?.  Griswold  (8  Wall.  (U.  8.)  611)... 

8-284,  286,  761;  9-222 
Herbert   v.    Baltimore   County    (97    Md. 

639)    9-466,  594 

V.  Easton  (43  Ala,  547) 8-881,  882 

Herdic  v.  Roessler  (109  N.  Y.  131) 8-627 

Herrick  v.  Minneapolis,  etc.,  R.  Co.   (31 

Minn.  11)    9-576 

V,  Minneapolis,     etc.,     R.     Co.     (32 

Minn.  435)    9-576 

V.  Niesz   (16  Wash.  74) 8-85C 

Hess,  In  re   (134  Fed.  Rep.   109) 

9-280,   283,  284 

V.  Werts  (4  S.  &  R.  (Pa.)  356) 8-834 

Heth  V.  Radford   (96  Va.  272) 9-.523 

Hewitt   r.   New   York,   etc.,    R.   Co.    (12 

Blatchf.   (U.  S.)   452) 8-800 

Hihben  v.  Smith   (191  U.  S.  310) 

9—427  522  .'524 
Hibbs,  Ex  p.  (26  Fed.  Rep.  431) ...'...".  .V-211 
Hickman  r.  Jones  (9  Wall.  (U.  8.)  201),  9-2,35 
Hicks  V.  Cleveland  (106  Fed.  Rep.  462),  8-778 

V.  Ewhartonah   (21  Ark.  106) 8-576 

r.  Hotchki.ss  (7  Johns.  Ch.   (N.  Y.) 

297)    8-876 

Higgins  17.  California  Petroleum,  etc.,  Co. 
(109  Cal.  310) 8-606 

668  Volume  IX. 


AV  THE  NOTES  ON  THE  CONSTITUTION. 


Higgins  t\  Graham   (143  Cal.   131) 

8-621;  9-177 

V,  Keuffcl  (140  U.  S.  431) 8-622 

t?.  Rinkcr  (47  Tex.  381) 8-433 

V.  Three  Hundred  Casks  Lime  (130 

Mass.  3)    8-437 

High  V,  Coyne  (178  U.  S.  Ill) 8-361 

High   Bridge  Lumber  Co.   v,  U.   S.    (69 

Fed.  Rep.  325) 9-307,  321 

Hill,  Ex  p.  (38  Ala.  429) 8-646 

Hill  r.  Boyland  (40  Miss.  618) 9-237,,  239 

r.  Glasgow    R.    Co.    (41    Fed.    Rep. 

616)   ^-460,  467 

't?.  Kessler  (63  N.  Car.  437) . .  .8-859, 

869,  880 
Hilliard  r.  Asheville  (118  N.  Car.  845),  9-621 

V,  Enders   (196  Pa.  St.  592) 9-179 

Hilton  V.  Guyot  (159  U.  S.  182).. 9-146,  161 
Hine,   The  r.  Trevor    (4  Wall.    (U.   S.) 

655)    9-87,   91,     98 

Hines  v.  Missouri  Pac.  R.  Co.   (86  Mo. 

629)    9-677 

17.  Wilmington,  etc.,  R.  Co.    (96  N. 

Car.  434)    8-811 

Hinkley  v.  Marean    (3   Mason    (U.    S.) 

88)    8-876 

Hinson  v.  Lott  (40  Ala.  123) 8-499 

r.  Lott  (8  Wall.  (U.  S.)  148),  8-437,  526 

Hintrager  v.  Bates  (18  Iowa  174) 8-678 

Hirshfeld  r.  Bopp  (146  N.  Y.  84) 8-788 

Ho  Ah  Kow  r.  Nunan  (6  Sawy.  (U.  S.) 

562)     9-394,  670 

Hobartr.  Drogan  (10  Pet.  (U.  S.)  118),  9-101 
Hobbs,  In  re  (1  Woods  (U.  S.)  637) ... . 

9-401,  666 
Hoboken  v.  Gear  (27  N.  J.  L.  268) . . .  .8-845 

V.  Goodman    (68  N.  J.  L.  218) 

9—406    691 

Hock  r.  Smith  (65  'N.  J.  L.  224) 8-866 

Hockett  V,  State  (105  Ind.  261) 8-631 

Hodge  V.  Muscatine  County   (196  U.  S. 

281)    9-626 

Hodges  V.  Easton  (106  U.  S.  412) 9-348 

V,  U.  S.  (18  Ct.  CI.  700) 8-341,  342 

Hodgson   V.   Bowerbank    (6   Cranch    (U. 

S.)    303) 9-79 

V,  Millward    (3    Grant   Cas.     (Pa.) 

412)    9-112 

r.  Vermont  (168  U.  S.  272) 9-436 

Hoffman  r.  Harvey  (128  Ind.  600) 8-437 

r.  Quincy  (4  Wall.  (U.  S.)  553) . .  .8-870 
Hoge  r.  Richmond,  etc.,  R.  Co.  (99  U.  S. 
oeo)         8—797    811 

Hoje's  Case  (ci.  &  H.  El.  Cas.  135) . .  .8-318 
Holden   r.   Hardy    (169   U.   S.   380).... 

9-411,  463,  544,  599 

V.  Joy  (17  Wall.  (U.  S.)  242) 9-32 

V.  Minnesota    (137    U.   S.   491) 

8-741;   a -438 

Holladay  r.  Auditor  (77  Va.  425) 8-846 

Holland  v.  Dickerson    (41   Iowa   367).. 

8-860,  866 
Hollida  V,  Hunt  (70  111.  110) ...  .8-626,  628 
Hollingsworth  v.  Virginia   (3  Dall.    (U. 

S.)    378)    9-217 

Hoi  lister  r.  Benedict,  etc., 'Mfg.  Co.  (113 

U.  S.  6/) 8-620;   9-314 

V,  Donahoe  (US.  Dak.  497) 8-873 

Holman,  Ex  p.  (36  Tex.  Crim.  255) 8-562 

f?.  Norfolk  Bank   (12  Ala.  417.... 8-727 
Holmes    v.    Holmes    (4    Barb.    (N.    Y.) 
295)    8-854,  880 


Holmes  v.  Hurst  (174  U.  S.  85) 8-619 

17.  Jennison  (14  Pet.  (U.  S.)  669).. 

8-258,  905,  907 ;  9-29,     30 

17.  Sevier  (154  U.  S.  582) 9-377 

Hoist    17.    Savannah    Electric    Co.    (131 

Fed.  Rep.  931) 9-443 

Holt  17.    Board   of  Liquidators    (33   La. 

Ann.  676)   8-356 

17.  Patterson  (74  N.  Car.  650) 8-869 

17.  State  (2  Tex.  363) 8-727 

r.  Tennallytown,    etc.,    R.    Co.    (81 

Md.  219) 9-177 

Holyoke,   etc.,    Ice   Co.   17.    Ambden    (65 

Fed.  Rep.  694) 8-620 

Holyoke  Water-Power  Co.  17.  Lyman  (15 

Wall.   (U.  S.)   500) 8-797,  810,  811 

Home   Ins.    Co.   17.   Augusta    (93   U.    S. 

120)    8-767 

i\  Davis  (29  Mich.  238) 9-163 

17.  Morse   (20  Wall.   (U.  S.)   453) . . 

9-114,  115 

17.  New  York    (134  U.   S.  594) 

8-522;   9-233,  423,  609 
17.  North    Western    Packet    Co,    (32 

Iowa  236)    9-80,     88 

17.  Virginia-Carolina    Chemical    Co. 

(109  Fed.  Rep.  691) 9-338 

Home   L.   Ins.   Co.   17.   Dunn    (19    Wall. 

(U.  S.)  226)    9-79,  113,  361 

Home  of  Friendless  17.  Rouse   (8  Wall. 

(U.  S.)  436) 8-762,  797,  799,  811 

Homestead     Cases      (22     Gratt.     (Va.) 

266)    8-869 

Homochitto  River  17.  Withers   (29  Miss. 

21)    8-479 

Honduras  Commercial  Co.  17.  State  Board 

of  Assessors  (54  N.  J.  L.  278) 8-552 

Hong  Wah,  In  re  (82  Fed.  Rep.  623) . . 

9-403,  604,  568 

Hood  17.  Maxwell  (1  W.  Va.  219) 9-236 

Hooe  17.  Jamieson  (166  U.  S.  397) 9-106 

Hooker   v.    Burr    (194   U.    S.    420) 

8-846,  872,  888 
17.  California  (155  U.  S.  663),  8-523,  624 
17.  Los   Angeles    (188   U.   S.   318).. 

9-441,  498 
Hoover,  In  re  (30  Fed,  Rep.  56) .  .9-406,  690 
17.  McChesney  (81  Fed.  Rep.  472).. 
8-612,  615,  616,  617;    9-73,  261, 

302,  426 
Hope  V.  Johnson  (2  Yerg.  (Tenn.)  123),  8-879 
Hope  Ins.  Co.  17.  Boardman    (5  Cranch 

(U.  S.)   67)    9-106 

Hopkins    17.    Jones    (22    Ind.    310) 

8-752,   846,   847,   862,   866,  879 

17.  Lewis  (84  Iowa  690) 8-429 

17.  U.  S.  (4  App.  Cas.  (D.  C.)  436) . . 

8-269;    9-270 

V.  U.  S.  (171  U.  S.  578) 8-378,  383 

Hoppin  V.  jenckes  (8  R.  I.  463) 8-332 

Hopt  17.  Utah  (110  U.  S.  579) .  .8-697;  9-296 

Horbach  v.  Miller  (4  Neb.  31) 8-869 

Horn   17.    Lockhart    (17    Wall.    (U.    S.) 

570)     8-869;    9-237 

Horn  Silver  Min.  Co.  v.  New  York  (143 

U.  S.  314) 8-523,  664 

Home  r.  State  (84  N.  Car.  362) 8-770 

Horner  v.  U.  S.  ( 143  U.  S.  213) 9-244 

V.  U.  S.  (143  U.  S.  570) . .  .8-614;  9-223 
Hospea  v.  O'Brien  (24  Fed.  Rep.  147),  8-496 
Hospital  17.  Philadelphia  County  (24  Pa. 
St.  229)    8-762 

669  Volume  IX. 


TABLE  OF  CASES  CITED 


Hot  Springs  Electric  Light  Co.  r.  Hot 

Springs  (70  Ark.  300) 8-828 

Houck  t?.  Southern  Pac.  R.  Co.  (3d  Fed. 

Rep.   ?26) 9-666 

Hough,  Ex  p.  (69  Fed.  Rep.  330) 8-565 

Houghton,  Ex  p.  (8  Fed.  Rep.  897) 

8-607,   610;    9-110 

Houston,  In  re  (47  Fed.  Rep.  639) 8-667 

Houston  V.  Deloach  (43  Ala.  364) 8-859 

17.  Jefferson    College     (63    Pa.     St. 

437)    8-795 

V.Moore    (5   Wheat.    (U.    S.)    1).. 

8-606,  608,  613,  653,  654,  656;  9-109 

Houston   Direct   Nav.   Co.   v.   Insurance 

Co.  of  North  America   (89  Tex.  1) . . 

8-381,  423,  446 

Houston,   etc.,   Nav.   Co.   v.   Dwyer    (29 

Tex.  382)    8-406 

Houston,  etc.,  R.  Co.  v.  Mayes    (83   S. 

W.  Rep.  53) 8-462 

t7.  Peters  (15  Tex.  Civ.  App.  616),  8-453 

V,  Stuart  (48  S.  W.  Rep.  799) 9-554 

V.  Texas  (170  U.  S.  252) 8-822 

V,  Texas   (177   U.  S.  77) 8-716, 

717,   720,   766,  886 

Hovey  r.  Elliott  (167  U.  S.  409) 9-289 

Howard   v.    Bughee    (24   How.    (U.    S.) 

461)    8-872 

V.  Fleming  (191  U.  S.  135).. 9-353, 

437,  660 

V.  Ingersoll  (13  How.  (U.  S.)  410),  8-576 

17.  U.  S.  (22  Ct.  CI.  316) . .  .9-47,  73,  212 

Howe  Ins.,  etc.,  Co.  v.  Tennessee   (161 

U.  S.  198) 8-800 

Howe  Mach.  Co.  v.  Edwards  (15  Blatchf. 

(U.  S.)   402) 9-344 

V,  Gage  (9  Baxt.  (Tenn.)  518) 8-630 

V.  Gage  (100  U.  S.  676), 8-424,  431,  526 

Howell  V,  Miller  (91  Fed.  Rep.  136) . .  .9-373 

t?.  State  (3  Gill  (Md.)   14) 8-536 

Howes,  Matter  of  (21  Vt.  619) 8-592 

Howze  V.  Howze  (2  S.  Car.  229) 8-869 

Hoxman  v.  State  (20  Md.  434) 9-267 

Hubbard  r.  Baker  (48  Ala.  491) 8-859 

17.  Brainard   (35  Conn.  563) 8-686 

t7.  Callahan    (42  Conn.  524) 8-851 

17.  Northern  R.  Co.   (3  Blatchf.   (U. 

S.)   84)    9-77 

Huber  v.  Reily   (53  Pa.  St.  115) 

8-697;   9-292 

Hucless  17.  Childrey  (136  U.  S.  712) 8-768 

Hudspeth  17.  Davis  (41  Ala.  389) 8-870 

17.  Garrigues    (21   La.  Ann.  684).. 9-628 

Huffman  17.  Western  Mortg.,  etc.,  Co.  (13 

Tex.  Civ.  App.  170) 9-165 

Huggins  17.  Graham  (143  Cal.  131) 9-659 

Hughes,  Matter  of  (Phil.  L.  (61  N.  Car.) 
57)        9—185 

Hughes  r.  Cuming  ( 165  N.  Y.  9i ) 8-864 

Hughey  v.  Sullivan  (80  Fed.  Rep.  76) .  .9-349 

Hugus  r.  Strickler  (19  Iowa  413) 8-357 

Huling  V.  Kaw  Valley  R.,  etc.,  Co.   (130 

U.  S.  563) 9-530 

Humason,  In  re  (46  Fed.  Rep.  389) .... 

8-267;  9-436 
Humboldt  Lumber  Manufacturers'  Assoc. 

17,  Christopherson  (73  Fed.  Rep.  239) .  .9-87 
Humes  r.  Ft.  Smith  (93  Fed.  Rep.  863),  9-416 
17.  Missouri    Pac.    R.    Ck).    (82    Mo. 

221)    9-577 

Humphrey  r.  Pegues   (16  Wall.  (U.  S.) 
849)   8-799,  800 


Humphry  r.  Sadler  (40  Ark.  100) ... :  .8-845 
Hung  Hang,  Ex  p.  (108  U.  S.  652) ...  .9-123 

Hunt  17.  Hunt  (131  U.  S.  clxv) 8-853 

Hunter,  Ex  p.  (2  W.  Va.  122) 8-733, 

853,  862 
Hunter  17.  Martin    (4  Munf.   (Va.)   1).. 

9-68,  111,  113,  122,  123,   124 
Huntington  v.  Attrill  (146  U.  S.  684).. 

9-143,  146,  148,  149,   157 

17.  Bishop  (5  Vt.  193) 9-336 

r,  Mahan  (142  Ind.  695) 8-568 

17.  New  York  (118  Fed.  Rep.  686).. 

8—266 '   9—399 
r.  Texas  (16  Wall.  (U.  S.)  411).!.9-23U 

Huntress,  The  (2  Ware  (U.  S.)  89 

8—260    270    271 
Huntsville,    The     (8    Blatchf.     (u!    S.)' 

228)    9-8H 

Huntzinger  i?.  Brock  (3  Grant  Cas.  (Pa.) 

244)     8-879 

Hurford  r.  State  (91  Tenn.  669) 8-662 

Hursey  17.  Hassam   (45  Miss.  133) 9-98 

Hurtado  i?.  California  (110  U.  S.  620) . . 

8-268,  270;  9-290,  425,  535,  436 
Huse  17.  Glover  (119  U.  S.  643) .  .8-478, 

900,  903;   9-199 
Huston  V.  Wadsworth  (6  Colo.  213) . .  .9-.33ti 

llutcheson  17.  Storrie  (92  Tex.  685) 9-519 

Hutchinson  17.  Thompson  (9  Ohio  52).. 8-488 
Hyatt  17.   McMahon    (25  Barb.    (N.   Y.) 

457)    8-793,  796 

r.  Whipple  (37  Barb.  (N.  Y.)  695),  8-793 
Hyde  17.   Planters   Bank    (8   Rob.    (La.) 

416)   8-760.  832 

17.  State   (52  Miss.  665) 8-845 

Hyde  Park  i?.  Oakwoods  Cemetery  Assoc. 

(119  in.   148) 8-760 

ITydes  Ferry  Turnpike  Co,  17.  Davidson 

County  (91  Tenn.  291) 8-834 

Hylton  V,  U.  S.  (3  Dall.  (U.  S.)   175).. 

8-308,  348;  9-62 

Hynes  17.  Brigga  (41  Fed.  Rep.  469) 

8-425,  558,  562 

Idaho,  The   (29  Fed.  Rep.   189) l>-87 

Ilgcnfritz  17.   Ilgenfritz   (5  Watts    (Pa.) 

168)     8-«52 

Illinois  Cent.  R.  Co.  17.  Adams  (180  U.  S. 

37)    9-366 

17.  Bosworth   (133  U.  S.   100) 9-22 

17.  Chicago    (176  U.  S.   663) 8-823 

17.  Decatur   (147  U.  S.   199).. 8-761,  801 

V.  Illinois  (108  U.  S.  641) 9-486 

17.  Illinois    (146   U.   S.  436).. 8-476, 

773;   9-197 

17.  Illinois  (163  U.  S.  154) 8-393,  457 

V.  People  (96  111.  313) 8-819 

17.  Stone    (20   Fed.   Rep.  468) 

8-460;   9-469,  673 
Illinois,  etc.,  Canal  Co.  17.  Chicago,  etc., 

R.  Co.  (14  111.  314) 8-83tt 

Immigration  Com'rs  17.  Brandt   (26  La. 

Ann.    29)     8-473 

Imprisonment  of  Indian  See-See-Sah-Ma 

(5  Op.   Atty.-Gen.   370) 9-19 

Independent  Ins.  Co.,  In  re  (Holmes  (U. 

S.)    103) 8-688.  593,  602 

Indian  Land,  etc.,  Co.  r.  Shoenfelt   (135 

Fed.   Rep.  484) 9-339 

Indian  Reservations    (17  Op.  Atty.-Gen. 

258)     9-201 

Indiana    r.    American    Express    Co.    (7 
Biss.  (U.  S.)  227) 8-633,  537 

6:0  Volume  IX, 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Indiana  v.  Pullman  Palace  Car  Co.   (16 

Fed.  Kep.  199) 8-378,  537,  538 

V,  Woran  (0  Hill  (N.  Y.)  33) 8-717 

Indiana,  etc.,  Turnpike  Road  Co.  r.  Phil- 
lips  (2  P.  &  W.   (Pa.)    196) 8-788 

Indiana  Natural,  etc.,  Gas  Co.  r.  State 

( 158   Ind.   616) 9-682 

Indianapolis  r.  Bieler  (138  Ind.  36) 

8-602;  9-167 

V.  Holt    (155  Ind.   222) 9-441,  498 

Indianapolis,  etc.,  R.  Co.  v.  Backus  (133 

Ind.  609)    &-514 

Indianapolis   Union  R.  Co.  r.   Houlihan 

(157  Ind.  494) 9-675 

Inglia  V.  Sailors  Snug  Harbour   (3  Pet. 

(U.   S.)    99) 8-584 

Innian   Steamship  Co.  r.  Tinker    (94  U. 

S.  243)    8-900,  901 

Insley,  Ex  p.  (33  Fed.  Rep.  580) 8-905 

Inspectors    v.    Pleasants    (23    La.    Ann. 

256)    8-898 

Insurance  Co.  r.  Estes  (106  Tenn.  472),  8-357 
r.  New  Orleans    (1    Woods    (U.    S.) 

85)    9-386,  423 

Insurance  Co.  of  North  America  r.  Com. 

(87  Pa.   St.    173) 8-383,  571 

Insurrection  in  a  State  (8  Op.  Attv.-Gren. 

11)    8-652;   9-54 

Internal  Imp.  Fund  v.  St.  Johns  R.  Co. 

(16  Fla.  631) 8-823 

International  Bldg.,  etc.,  Assoc,  r.  Hardy 

(86  Tex.  610) 8-847,  881 

International   L.   Ins.   Co.  v.  Scales   (27 

Wis.  640)    8-872 

International  Text-Book  Co.  r.  Weisinger 

(160   Ind.   349) 9-463 

Interstate  Bldg.,  etc.,  Assoc,  v.  Wooton 

(113  Ga.  247)    8-841 

Interstate  Commerce  Commission,  In  re 

(63  Fed.  Rep.  476) 9-434 

Interstate  Commerce  Commission  r.  Baird 

(194  U.  S.  44) 9-253,  278,  284 

I?.  Brimson  (154  U.  S.  447).. 8-401, 

667;  9-66,  434 
f?.  Cincinnati,  etc.,  R.  Co.   (76  Fed. 

Rep.   183)    8-291 ;   9-61 

V,  Detroit,  etc.,   R.   Co.    (167   U.   S. 

642)    8-402 

Intiso  V.  Metropolitan  Sav.,  etc.,  Assoc. 

(68  N.  J.  L.  588) 8-841 

Invalid  Importations  —  Destruction  (22 

Op.  Atty.-Gen.  71) 9-299 

Iowa   V.   Chicago,  etc.,  R.   Co.    (33    Fed. 

Rep.  395)    8-464 

V,  Jones  (128  Fed.  Rep.  626)    8-738 

V.  McGregor  (76  Fed.  Rep.  956) . . . 

8-429,  509 
Iowa  Cent.   R.  Co.  r.   Iowa    (160  U.   S. 

392)    9-433,   441,  452 

Iowa  L.  Ins.  Co.  v.  Eastern  Mut.  L.  Ins. 

Co.  (64  N.  J.  L.  340) 9-487 

Ireland  t\  Palestine,   etc..  Turnpike  Co. 

(19  Ohio  St.  369) 8-788 

Iron  City  Bank  v.  Pittsburgh  (37  Pa.  St. 

340)    8-794 

Iron  Mountain  R.   Co.   r.  Memphis    (96 

Fed.  Rep.  113) 8-451,  803,  866; 

9-305,  479 
Irvine,  Ex  p.  (74  Fed.  Rep.  960) .  .9-280, 

2S1    283 
Irvine   tJ.    Marshall    (20    How.    (U.    S.) 
564)     ., 9-83,  202 


Isaacs  V.  Richmond   (90  Va.  30) 9-236 

Ifciand   Sav.   Bank  r.   Galvin    (20   R.   I. 

347)    8-878 

Israel  v.  Israel  (130  Fed.  Rep.  237)... 9-145 
Iversen  r.   Minnesota   Mut.   L.   Ins.   Co. 

(137  Fed.  Rep.  271) 8-830 

V,  Shorter   (9  Ala.  713) 8-872 

Ives  t?.  Grand   Trunk  R.   Co.    (35   Fed. 

Rep.    177) 9-349 

J.    Rosenbaum    Grain    Co.    v.    Chicago, 

etc.,  R.   Co.    (130   Fed.   Rep.   46) 

8-452,  496,  497;   9-480 

J.  E.  Rumbell,  The  (148  U.  S.  12) 9-96 

J.  W.  French,  The  (13  Fed.  Rep.  924),  9-340 
Jack  t?.  Martin  (12  Wend.  (N.  Y.)  311),  9-190 

Jackson,  Ex  p.  (45  Ark.  164) 8-735 

Ex  p.  (96  U.  S.  728) . . .  .8-612, 

614,  616;   9-261 

Ex  p,  (143  U.  S.  133) 8-616 

Jackson,  Matter  of  (14  Blatchf.  (U.  S.) 

245)    8-612,  614,  616,  675,  676,  677 

Jackson  v.  Bulloch   (12  Conn.  40) 9-191 

V.  Butler  (8  Minn.  117) 9-174 

!?.  Lamphire  (3  Pet.  (U.  S.)  289),  8-^73 
17.  Steamboat    Magnolia     (20    How. 

(U.  S.)   299) 9-93,     99 

i\  Twentyman  (2  Pet.  (U.S.)  136),  9-106 

V.  U.  S.  (31  Ct.  CI.  318) 9-311 

V,  U.  S.  (102  Fed.  Rep.  487),  9-363,  364 

V.  Walsh   (76  Md.  304) 8-796 

V.  Wood     (2     Cow.     (N.     Y.)     819, 

note)    9-241,   247,   267,   326, 

336,   362,  365 
Jackson  Ins.  Co.  v.  Stewart   (1  Hughes 

(U.  S.)   310) 8-639 

Jackson  Min.   Co.   v.   Auditor-Gen.    (32 

Mich.    488) 8-531,  569 

Jacobs,   Matter   of    (12   Abb.   Pr.   N.   S. 

(N.    Y.)    273) 8-597 

Jacobs  V.  Marks   (182  U.  S.)   693) 9-148 

V,  Smallwood  (63  N.  Car.  112) 

8-859,  871,  880 
Jacobs    Pharmacy    (Do.    r.    Atlanta    (89 

Fed.  Rep.  245) 8-499 ;  9-406,  589 

Jacobson   v.   Massachusetts    (197    U.    S. 

22)    .  .8-258,  269,  281;  9-220,  428,  607 
V,  Wisconsin,  etc.,  R.  Co.  (71  Minn. 

519)     8-815;  9-478 

Jacoway  v.  Denton    (26   Ark.   629) 

8-642,  869 
Jacquins    v.    Com.     (9    Gush.     (Mass.) 

279)     8-747 

Jaeger   r.   U.    S.    (27    Ct.   CI.   284).... 

8-676;  9-291 

Jaehne,  In  re  (35  Fed.  Rep.  367) 8-730 

Jaehne  v.  New  York  (128  U.  S.  190).. 8-7 30. 

James  v.  Appel   (192  U.  S.  135) 9-68' 

f?.  Bowman  (190  U.  S.  136).. 9-636,  640 

V.  Campbell   (104  U.  S.  358) 

8-620;  9-314 
r.  Com.  (12  S.  &  R.  (Pa.)  220)... 9-352 
r.  Stull    (9   Barb.    (N.   Y.)    482).. 

8-847,  879 
V.  U.  S.   (38  Ct.  CI.  627).... 8-262, 

266,  666;  0-78,  212 
James   T.   Furber,   The    (129   Fed.   Rep. 

808)    9-96 

Jamieson  v.  Indiana  Natural  Gas,  etc., 

Co.  (128  Ind.  661) 8-510;  9-506 

Jane  r.  Com.   (3  Met.   (Ky.)   18) 9-267 

Janp«,  Matter  of  (30  How.  Pr.   (N.  Y.) 
446)     9-606 

on  Volume  IX. 


TABLE  OF  CASES  CITED 


Jamiin  v.  State  (42  Tex.  Crim.  640).. 9-474 
Japanese    Immigrant   Case    (189    U.    S. 

97)     8-420;    9-296 

Jaques   v.   Marquand    (6   Cow.    (N.   Y.) 

497)     8-875 

Jarvis,  In  re  (66  Kan.  329) 9-168 

Jarvis  v,  Riggin   (94  111.  164) 8-443 

Jaster  v.  Cunie  (198  U.  S.  146) 9-150 

Jecker  v.  Montgomery  (13  How.  (U.  S.) 

498)     9-9,     76 

Jefferson    Branch    Bank    v.    Skelly  '  ( 1 

Black   (U.   S.)   442).. 8-799,  805,  811,  887 
Jefferson   Davis's    Case    (11    Op.    Atty.- 

Gen.    412) 9-330 

Jemison    v.    Planters',    etc.,    Bank     (23 

Ala.    168) 8-832 

Jenkins  v,  Ballantyne  (8  Utah  245) 9-299 

V.  Collar(i(145  U.S.  546).. 8-296;  9-18 
Jennings  v.   Coal   Ridge   Imp.,  etc.,  Co. 

(147  U.  S.  147) 9-609 

Jersey  City  r.  Jersey  City,  etc.,  R.  Co. 

(20  N.  J.  Eq.  360) 8-782 

Jervey,  Ex  p.  (66  Fed.  Rep.  959) .  .8-402,  504 
Jervey  v.  The   Carolina    (66   Fed.   Rep. 

1013)     8-504 

Jett  V.  Com.   (18  Gratt.   (Va.)  933)... 8-610 
Jew  Ho  V.  Williamson    (103  Fed.   Rep. 

10)     9-547 

Job  V,  Alton  (189  111.  256) 9-520,  615 

Joesting  17.  Baltimore  (97  Md.  589) 

8-783,  888 
John  M.  Welch,  The  Barge  (9  Ben.   (U. 

S.)    507) 8-903 

Johns's  Case  (Taft  El.  Cas.  1) 8-314 

Johnson's  Case  (Taft  El.  Cas.  215) 8-329 

Johnson's  Case   (8  Ct.  CI.  244) 9-310 

Johnson's  Case  (4  Ct.  CI.  250) 9-312 

Johnson,  Matter  of   (139  Cal.  532) 

9-166,  171 
Johnson  r.  Bond  (Hempst.  (U.  S.)  533),  8-868 
V,  Chicago,   etc.,   Elevator  Co.    (119 

U.   S.  399) 8-474,  706;   9-98,  445 

V,  Chicago,   etc.,   R.   Co.    (29   Minn. 

425)     9-557 

V,  Crow  (87  Pa.  St.  184) ./.  .8-762, 

811,  839 
v.  Drummond      (20     Gratt.      (Va,) 

419)     8-905 

V.  Duncan  (3  Mart.   (La.)   530)... 8-871 

V.  Gordon  (4  Cal.  3b8) 8-633;  9-124 

V.  Governor   (17  Ga.  179) 8-772 

V,  Higgins    (3    Met.    (Ky.)     566) .  . 

8-870,  883 

V,  Hunter   (127  Fed.  Rep.  222) 

9-441,  530,  610 
tj.  Ivey  (4  Coldw.  (Tenn.)  608)... 8-678 

V,  Koockogey  (23  Ga.  183) 8-886 

V.  Loper  (46  N.  J.  L.  322) 8-515 

r.  Monell  (Woolw.  (U.  S.)  390)... 9-112 
V,  New  York  L.  Ins.  Co.  (187  U.  S. 

495)     9-142 

V.  People    (173  111.   133) 8-729,  731 

17.  Philadelphia  (60  Pa.  St.  451).. 8-817 
V,  Randolph  Countv  (140  Ind.  152),  8-885 

V,  Sayre  (158  U.  S.  115) 9-12,  263 

V,  Southern    Pac.    Co.    (196    U.    S. 

22)     8-425 

V,  State  (16  Tex.  App.  410) 8-729 

V,  U.  S.   (31  Ct.  CI.  270) 9-318,  323 

17.  Winslow  (64  N.  Car.  27) 8-880 

Johnstown   v.    Central    Dist.,    etc..    Tel. 
Co.  (23  Pa.  Super.  Ct.  381) 8-546 


672 


Jolly  V.  Terre  Haute  Draw-Bridge  Co.  (6 

McLean  (U.  S.)  237) 8-405,  409, 

475;  9-108 

Jones's  Case  (Taft  El.  Cas.  282) 8-312 

Jones  I'.  Brandon  (48  Ga.  593) 8-869 

t\  Brim  (165  U.  S.  180) 9-459,  549 

t'.  Crittenden     (1    Law    Repos.     (N. 

Car.)    385)     8-866,870 

17.  Davis  (6  Neb.  33) 8-874 

17.  Duncan  (127  N.  Car.  118) 9-673 

17.  Hard  (32  Vt.  481) 8-557,  894 

17.  Barker   (37  Ga.  503) 8-751 

17.  Hobbs    (4  Baxt.   (Tenn.)    113)... 

8-845,  846 

17.  Keep    (19   Wis.   370) 8-365 

r.  Mann  (2  Bart.  El.  Cas.  471) 8-298 

V.  McMahan  (30  Tex.  719) 8-871 

17.  Mehan    (175    U.   S.    1) 9-84 

17.  Mutual    Fidelity    Co.    (123    Fed. 

Rep.  506)    9-81,  92,  163 

17.  Seward  (41  Barb.  (N.  Y.)  272),  9-112 
17.  Seward     (3     Grant     Cas.     (Pa.) 

431)    9-112 

17.  Surprise  (64  N.  H.  243) 8-601 

17.  Tennessee  Bank  (8  B.  Mon.  (Ky.) 

122)    8-718 

17.  U.  S.  (137  U.  S.  202) 8-296, 

346;  9-132,  325 
17.  Van    Zandt     (5    How.     (U.    S.) 

229)    9-190 

Jones,  etc.,  Mfg.  Co.  r.  Com.  (69  Pa.  St. 

138)     8-794,  811 

Joplin  V.  Southwest  Missouri  Light  Co. 

(191  U.  S.  156) 8-811,  828 

Jordan,  In  re  (8  Nat.  Bankr.  Reg.  180), 

8-589,  590,  602 
Jordan,  In  re  (49  Fed.  Rep.  240) .  .8-353,  501 

Jordan  v.  Dayton  (4  Ohio  295) 8-631 

V.  Dobson  (2  Abb.  U.  S.  398) 8-623 

V.  Hall  (9  R.  I.  220) 8-597 

Jordon  i?.  Wimer  (45  Iowa  65) 8-860, 

872,  873,  874 

Joseph  17.  Randolph   (71   Ala.  504) 

8-572;  9-413 
Joslyn  17.  Pacific  Mail  Steamship  Co.  (12 

Abb.  Pr.  (N.  Y.)  329) 8-794 

Joiirdan    17.    Barrett    (4    How.     (U.    S.) 

169)    9-204 

Jovce  17.  Chillicothe  Foundry  (127  U.  S. 

557)    9-129,  130 

Jumdo    r.    Taylor     (2    Paine     (U.    S.) 

652)    8-584 

Judd  r.  Ives  (4  Met.  (Mass.)  402) 8-600 

Judicial  Salaries,  Term  of  (7  Op.  Atty.- 

Gen.  303)    8-344 

Jud.son  17.  State  (Minor  (Ala.)   150) 

8-789,  811 
Julien  17.  Model  Bldg.,  etc.,  Assoc.   (116 

Wis.  79)    9-602 

Juniata  Limestone  Co.  i?.  Fagley  (187  Pa. 

St.  193)   9-618 

Jurisdiction  of  Federal  and  State  Courts 

(6  Op.  Atty.-Gen.  120) 8-696 

Jurisdiction  of  Federal  Judiciary  (5  Op. 

Attv.-Gen.  55) &-108 

Justice  r.  Com.  (81  Va.  209) 8-856 

V.  Eddinprs   (75  N.  Car.  581) 8-878 

Justices    r.    Murray    (9    Wall.    (U.    S.) 

277 9-336,  351 

Kaoiser  r.  Illinois  Cent.  R.  Co.  (18  Fed. 

Rep.  151 ) 8-449 

Kaine  v.  Com.  (101  Pa.  St.  490) 9-564 

*>  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION 


Kalorama,  The  (10  Wall.  (U.  S.)  204),  9-96 
Kalloch  V.  Superior  Ct.  (56  Cal.  229),  9-436 
Kandall    v.    Badger     (McAll.     (U.    S.) 

623)    8-876 

Kansas  r.  Bradley  (26  Fed.  Rep.  289) . . 

9-249,  256,  406,  488,  489,  490 

V.  Colorado  (185  U.  S.  145) 9-120 

Kansas  City  v.  Union  Pac.  R.  Co.    (59 

Kan.  430)    9-597 

Kansas  Pac.  R.  Co.  v.  Mower  (16  Kan. 

673)    8-752;  9-556 

f7.  Yanz  (16  Kan.  583) 9-655 

Kanter,  In  re  (117  Fed.  Rep.  366) 

9-280,  283 

Karem  v,  U.  S.  (121  Fed.  Rep.  254) 

9-636,  637,  640,  641 

Katie,  The  (40  Fed.  Rep.  492) 8-400, 

406,  409;  9-93,     94 
Katzenstein  t7.  Raleigh,  etc.,  R.  Co.   (84 

N.  Car.  688) 8-754 

KaufTman  r.  Wootters  (138  U.  S.  286), 

9-446 
Kauffman  Milling  Co.  v.  Missouri  Pac. 

R.  Co.  (4  Int.  Com.  C.  Rep.  433) 8-402 

Kaukauna   Water   Power   Co.   v.    Green 
Bay,  etc.,  Canal  Co.  (142  U.  S.  269) . . 

9-430,  454 
Kavanaugh  v.  Southern  R.  Co.  (120  Ga. 

62)    8-463 

Kearney,  Exp,  (7  Wheat.  (U.  S.)  38),  9-280 

Keene  t?.  Mould  ( 16  Ohio  12) 8-586 

t?.  State   (3  Pin.   (Wis.)    103) 8-740 

Kehrer  i\  Stewart  (117  Oa.  969) 

8-386,  387,  732 
V.  Stewart  (197  U.  S.  67) . . .  .8-671, 

757;  9-623 
Keiler,    Matter    of    (Hempst.     (U.    S.) 

306)    8-693 

Keim  v.  U.  S.  (177  U.  S.  293) .  .9-45,  47,     64 

Keith  t?.  Clark  (97  U.  S.  456) .  .8-763;  9-235 

V.  Henkleman  (173  111.  143)..9-2U, 

247,  260,  256,  325,  336,  337,  352,  355 

V.  State    (91    Ala.   2) 8-428,  557 

Kelley  t?.  Pennsylvania  R,  Co.   (33  Fed. 

Rep.  857)    9-350 

V.  Rhoads  (188  U.  S.  1) 8-555, 

568,  573 
Kelly,  In  re  (46  Fed.  Rep.  654) . .  .9-304,  431 

In  re  (71  Fed.  Rep.  549) 8-659, 

670,  671;  9-230 
Kelly  r.  Herrall  (20  Fed.  Rep.  364) . . .  .9-613 
t?.  Pittsburgh    (104    U.    S.    79).... 

9-256,  510,  511 

r.  State  (25  Ark.  392) 9-383,  032 

t?.  U.  S.   (27  Fed.  Rep.  618) 9-273 

Kellogg  r.  Union  Co.  (12  Conn.  7) 8-47*9 

Kellum  V,  State  (66  Ind.  688) 8-855 

Kemmler,  In  re  (136  U.  S.  449).. 9-397, 

399,  429.  438 

Kemp,  In  re  (16  Wis.  377) 8-692;  9-11 

Kemper-Thomas  Paper  Co.  v.  Shyer  (108 

Tenn.  444)    9-448 

Kempton  v.  Saunders  (130  Mass.  236),  8-882 

Kendall  r.  Canton  (63  Miss.  526) 8-845 

r.  U.  S.  (12  Pet.  (U.  S.)  524),  8-254, 

260,  267,  270,  659;  9-54,  107 
Kennard  f.  Louisiana  (92  U.  S.  483) . . 

9-425,  455 
Kennebec  Water  Dist.  t?.  Waterville  (96 

Me.  234)    9-588 

Kennedy,  In  re  (2  S.  Car.  216) . .  .8-849, 

863,  809 

9  F.  S.  A.— 43  67 


Kennedy  r.  Indianapolis,  etc.,  R.  Co.  (3 

Fed.  Rep.  97) 9-338,  341 

V.  Roundtree  (59  S.  Car.  324) 8-357 

Kenneke,  Ex  p.  (136  Cal.  528) 9-603,  602 

Kenney  v.  Blake  (126  Fed.  Rep.  672) . . . 

8-408;  9-298 

V.  Hannibal,    etc.,   R.    Co.    (62    Mo. 

476)    8-443 

Kennon  r.  Gilmer  (131  U.  S.  28) 9-336 

Kenny,    Matter   of    (23    Misc.    (N.    Y.) 
9)    9—441 

r.  Hudspeth  (69  N.  J.  L.  320) . . .  .8-845 
Kentucky  r.  Dennison  (24  How.  (U.  S.) 

98)   9-121,  123,  185,  186,  187 

Kentucky   Bank  v.   Schuylkill    Bank    (1 

Pars.  Eq.  Cas.  (Pa.)  223) 8-883 

V.  Wister  (2  Pet.  (U.  S.)  322 ).... 9-364 
Kentucky  Cent.  R.  Co.  v.  Com.  (18  S.  W. 

Rep.  368)    9-579 

Kentucky,  etc..  Bridge  Co.  r.  Louisville, 
etc.,  R.  Co.  (37  Fed.  Rep.  612) .  .8-398, 

401,  402;  9-61,  65,  68,     73 
Kentucky  R.  Tax  Cases  (115  U.  S.  330), 

9-427,  444,  529,  531,  612 
Keokuk,  etc..  Bridge  Co.  v.  Illinois  (175 

U.   S.   632) 8-551,  552,  563 

Keokuk,  etc.,  R.  Co.  v.  Missouri  (152  U. 

S.  310)    8-809 

Keokuk    Northern    Line    Packet    Co.    v. 

Keokuk  (95  U.  S.  84) 8-254, 

257,  488,  902,  903 
Kepner  v.  U.  S.  (195  U.  S.  130)  ..9-271,  276 
Keppel  V.  Petersburg  R.  Co.   (Chase  (U. 

S.)  167)   9-235,  236,  237,  238 

Kersey  v.  Terre  Haute   (161   Ind.  471), 

9-008,  610,  613 
Kossinger    v.    Vannatta    (27    Fed.    Rep. 

890)    9-489 

Kestor,  The  (110  Fed.  Rep.  432) 9-92, 

223,  224 

Kotchum  V.  Buckley   (99  U,  S.  190) 9-9 

K^ttler  V.  U.  S.   (21  Ct.  CI.  179) 9-320 

Koy's  Case  (CI.  &  H.  El.  Cas.) 8-301 

K-yser  r.  Lowell  (117  U.  S.  400) .  .9-153,  154 
I. 'v  stone  Driller  Co.  v.  Superior  Ct.  (138 

Cal.  738)    9-424,  588 

J  !bhe  V.   Stevenson   Iron  Min.  Co.    (136 

Fed.  Rep.    149) 9-477 

■  Kldd  V,  Alabama  (188  U.  S.  731) 9-616 

r.  Pearson   (128  U.  S.   16)... 8-397, 

398,  424,  431,  500;  9-406,  488,  490 

Kieffer,  Ex  p.   (40  Fed.  Rep.  399) 8-437 

Kieman  r.  Multnomah  County   (96  Fed. 

Rep.   849)    9-396 

Kierski  v.  Mathews  (25  Cal.  592) 8-678 

Kilbourn  r,  Thompson   (103  U.  S.  190), 
8-271,  287,  310,  316,  325.  327, 

328,  329,  333;  9-69 
Kilmer  v.  Groome  (19  Pa.  Co.  Ct.  339),  9-177 
Kimball    v.    Grantsville   City    (19    Utah 

373)    9-257 

r.  Mobile  County  (3  Woods  (U.  S.) 

555)    8-781 

17.  Weld   (14  Int.  Rev.  Rec.   180;   14 

Fed.  Cas.  No.  7.776) 9-252 

Kimberly  r.  Ely  (6  Peck  (Mass.)  440),  8-875 

Kimmel.  In  re  (41  Fed.  Rep.  776) 8-664 

Kimmell  v.  State  (104  Tenn.  187),  8-387, 

426,  662 

Kimmish  v.  Ball   (129  U.  S.  220) 

8-442;  9-182 
Kincaid  v.  Francis  (Cooke  (Tenn.)  50),  9-176 

3  Volume  IX. 


TABLE  OF  CASES  CITED 


CCindel  \>.  Beck,  etc..  Lithographing  Co. 

(19   Colo.   314) 8-523 

King,  In  re  (46  Fed.  Rep.  911) 9-450 

In  ra  (51  Fed.  Rep.  438) 9-325 

King  V.  American  Tranep.  Co.   (1  Flipp. 

(U.  S.)  1) 8-390,  399,  407;  9-360 

r.  Cross  (175  U.  S.  399) 9-150 

V.  Dedham  Bank  (16  Mass,  447) . .  .8-866 

V,  Hatfield   (130  Fed.  Rep.  564) 

9—512    614 
V.  Mullins  (171  U.  S.  436) ..  .9-512)  614 

V.  Portland   (184  U.  S.  66) 9-.5-'>r> 

r.  U.  S.  (59  Fed.  Rep.  9) &-311 

t?.  Wilmington,  etc.,   R.   Co.    (66^  K. 

Car.  277)    8-859 

Kingley  v.  Cousins  (47  Me.  91).. 8-861, 

87<^    883 
Kingsbury  r.  Missouri,  etc.,  R.  Ca  (156 

Mo.   379)     b-577 

Kingsley  v.  Merrill  (122  Wis.  185) 9-620 

Kinkade  v.  Witherop  (29  Wash.  10)... 9-528 
Kinnaird    v.    Miller     (25    Gratt.     (Va.) 

118)    9-402 

Kinnebrew,  Ex  p.  (35  Fed.  Rep.  56) 

8-434;  9-432 

Kinney,  Ex  p.  (3  Hughes  (U.  S.)  9) 

8-853;  9-398,  401,  566,  635 
Kinyon,  In  re  (75  Pac.  Rep.  268),  8-386,  564 
Kipper  v.  State  (42  Tex.  Crim.  613) . .  .9-562 
Kirby  t?.  U.  S.  (174  U.  S.  47).. 8-267;  &-333 
Kirk,  Matter  of  (1  Park.  Crim.  (N.  Y.) 

67)    9-190 

Kirkman  t?.  Bird  (22  Utah  100).. 8-870,  878 
Kirkpatrick  v.  Post  (53  N.  J.  Eq.  591),  »-449 

17.  State  (42  Tex.  Crim.  459) 8-558 

Kirtland  v.  Hotchkiss   (100  U.  S.  498), 

8-573;     9-162,  414,  515 
V.  Molton  (41  Ala.  548),  8-862,  866,  882 
Klein,  Matter  of  (1  How.  (U.  S.)  277), 

8-586,  591,  594,  876 
Kleinschmidt  V.  Dunphy  (1  Mont.  126),  9-345 
Klire,  Matter  of  (3  Ohio  Cir.  Dec.  422),  8-738 
Knapp  V,  Lake  Shore,  etc.,  R.  Co.   (197 

U.  S.  542) 9-107 

Kneedler  v.  Lane  (45  Pa.  St.  238),  8-253,  646 
Knickerbocker  Steamboat  Co.,  In  re  (136 

Fed.  Rep.  958) 9-2S1 

Knickerbocker  Trust  Co.  t?.  Myers   (133 

Fed.  Rep.  766) 8-812 

Knight  V.  Shelton  (134  Fed.  Rep.  426) .  .8-297 
V.  U.    S.    Land    Assoc.    (142    U.    S. 

161)    8-296;  9-197 

Knights  Templars*,  etc.,  L.  Indemnity  Co. 

t?.  Jarman  (104  Fed.  Rep.  638) 8-830 

Knisely  v.  Cotterel  (196  Pa.  St.  614).. 9-621 

Knoefel  r.  Williams  (30  Ind.  1) 9-316 

Knote's  Case  ( 10  Ct.  CI.  397) 8-268 

Knote  V.  U.  S.  (95  U.  S.  149) 8-710; 

9-14,     24 
Knower  v.  Haines  (31  Fed.  Rep.  515) .  .8-885 

Knowles,  Ex  p.  (5  Cal.  302) 8-583 

Knowlton  t?.  Doherty  (87  Me.  522) 8-500 

f?.  Moore  (178  tj.  S.  46) 8-258, 

267,  304,  305,  306,  307,  352, 

359,  360,  361 
Knox  V,  Exchange  Bank   (12  Wall.   (U. 

S.)  379,  383) 8-864 

Knoxville  v.  Bird  (12  Lea  (Tenn.)  121), 

8-756,  860 
Knoxville,  etc.,  R.  Co.  t?.  Harris  (99  Tenn. 

704)    8-542;  9-423,  425,  514 

r.  Hicks  (9  Baxt,  (Te»»,)  442) . . .  .8-799 


Enoxrille  Iron  Co.  v,  Harbison  (188  U. 

S.  18)    9-428,  463 

Knoxville  Traction  Co.  r.  McMillan  (HI 

Tenn.  521)    9-^10 

Knoxville  Water  Co.  v,  Knoxville  (189  U. 

S.  434)    8-827 

Koehler,  Ex  p.   (30  Fed.  Rep.  867) 

8-379,  402,  423 

Kohl  V,  Lehlback  (160  U.  S.  302) 9-435 

V.  U.  S.  (91  U.  S.  372),  8-282;  9-306,  307 

Kohn  V,  Melcher  (29  Fed.  Rep.  435) 

8—393  499  *  9—407 
Kolb  V.  Boonton  (64  N.  J.  L.  164) . . . !  .8-565 
Kollock,  In  re  (165  U.  S.  532) .  .8-295;  9-358 

Koonce  v,  Russell  (103  N.  Car.  179) 

8-860,  885 
Kofihkonong  v.  Burton  (104  U.  S.  675) . . 

8-850,  868 

Kresser  v.  Lyman   (74  Fed.  766) 

8—853    9—457 
Kring  r.  Missouri  (107  U.  S.  231) . . .'. . 

8-727,  729,  730,  740 
Krug,  In  re  (79  Fed.  Rep.  311) . .  .9-436,  694 
Kuckler  v.  People  (5  Park.  Crim.  (N.  Y.) 

212)    8-742 

Kuhn  V.  Detroit  (70  Mich.  534) 9-428 

Kulp   V.  ^^icketts    (3  Grant   Cas.    (Pa.) 

420)    »-112 

Kunzler    v,    Kohaus    (5    Hill    (N.    Y.) 

317)    8-^86 

Kurtz  r.  Moffitt  (115  U.  S.  500) .  .8-650; 

9-8   262 

V.  State  (22  Fla.  36) 9-186 

Kyle  t?.  House  (38  Tex.  165) 9-237 

t?.  Jenkins  (6  W.  Va.  371) 8-734 

La  Abra  Silver  Min.  Co.  v,  U.  S.  (175  U. 

S.  453)    8-342;  9-33,     79 

La  Bourgogne  (104  Fed.  Rep.  823) 9-283 

Lacey  t\  Clements  (36  Tex.  661) 9-237 

V,  Palmer  (93  Va.  164) 8-519,  762 

Lackey  v.  U.  S.  (107  Fed.  Rep.  114) 

8-320;  9-637,  641 
La  Croix  v,  Fairfield  County  (49  Conn. 

591)    8-863 

V.  Fairfield  County  (50  Conn.  321),  8-853 
Lacv  V.  Armour  Packing  Co.  (134  N.  Car. 

567)    8-571;  9-623 

Ladd,  In  re  (74  Fed.  Rep.  37) 8-^68 

Ladd  V.  Portland  (32  Oregon  271) 

8-782,  799,  811,  866 
Lafarier  t?.  Grand  Trunk  R.  Co.  (84  Me. 

287)    8-464 

Lafayette  Ins.  Co.  v,  French   (18  How. 

(U.   S.)   404) 8-523;  9-424 

La    Goo    V.    Seaman    (99    N.    W.    Rep. 

393)    9-667 

Laing  r.  Rigney  ( 160  U.  S-  542) 9-146 

Lake  Erie,  etc.,  R.  Co.  v.  Heath   (9  Ind. 

558)    9-336 

Lake  Shore,  etc.,  R.  Co.  t?.  Ohio  (166  U. 

S.  366)    8-416 

V.  Ohio  (173  U.  S.  285),  8-391,  394,  457 
V.  Smith  (173  U.  S.  684) . . .  .8-454; 

9-423,  470,  574 
Lake  View  v.  Rose  Hill  Cemetery  Co.  (70 

111.    192)    8-841 

Lalor  V.  W'nttlea  (8  111.  225) 8-686 

Lamar  v.  Dana  (14  Fed.  Cas.  No.  8,006),  9-10 

t7.  Micou  (112  U.  S.  476) 8-713 

Lamb  v.  Powder  River   Live  Stock  O). 

(132  Fed.  Rep.  434) 8-848, 

861,  868,  869,  880;  9-151,  154,  429,  463 

674  VQlmne  IX, 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Lamkin  r.  Sterling  (1  Idaho  92) 8-7»« 

Lampton    v.    Commonwealth's    Bank    (2 

Litt.  (Ky.)  301) 8-718 

Lancaster  Sav.   Inst.  t\   Reigart    (2  Pa. 

L.  J.  Rep.   615) 8-871 

Landa  v.  Hoick  (129  Mo.  663) 8-466 

Landry  v.  Klopman  (13  La.  Ann.  345) . . 

8-252,  263;  9-192 

Lane  r.  Thomas  (37  Tex.  157) 9-237 

Lane  County  r.  Oregon  (7  Wall.  (U.  S.) 

76)    8-260,   288;  9-359 

Lang  V,  Lynch  (38  Fed.  Rep.  489) 8-604 

Lange,  Ex  p.   (18  Wall.   (U.  S.)   170).. 

9-267,  276 

Langford,  In  re  (67  Fed.  Rep.  673) 9-661 

Langford  v.  U.  S.  (101  U.  S.  342) 8-316 

Lansburgh  v.  District  of  Columbia    (11 

App.  Cas.  (D.  C.)  521) 8-669  " 

Lansing  r.  County  Treasurer  (1  Dill.  (U. 

S.)    522)    8-780 

t?.  Smith  (4  Wend.  (N.  Y.)  9).... 8-766 
Lanz  i;.  Randall  (4  Dill.  (U.  S.)  425).. 8-581 
Lapevre    v.    U.    S.    (17    Wall.    (U.    S.) 

19i)     8-343,  344 

Lappin  r.  District  of  Columbia  (22  App. 

Cas.  (D.  C.)  68) 9-289,  303,  396,  621 

Lapsley  v.  Brashears  (4  Litt.  (Ky.)  47) . . 

8-868,  861,  866,  870 

Larkin,  Ex  p.  (1  Okla.  63) 8-701 

Larrabee  v.  Talbott  (5  Gill  (Md.)  441), 

8-696 
Lasater  r.  Purcell  Mill,  etc.,  Co.  (22  Tex. 

Civ.  App.  36) 8-386,  429 

Lascelles  v.  Georgia  (148  U.  S.  541) 

9-186,  186,  187 
Latapee  v.  Pecholier   (2  Wash.   (U.   S.) 

180)    8-877 

Latham's  Case  (1  Ct.  CI.  149) 8-678 

Latham  t\  Smith   (46  111.  29) 8-367 

t?.  Whitehurst  (69  N.  Car.  33).... 8-847 
Lathrop   v.    Brown    (1    Woods    (U.    S.) 

474)    8-885 

V,  Racine  (119  Wis.  461) 9-518 

V.  Schutte  (61  Minn.  196) 9-636 

Lauman's  Case  (CI.  &  H.  El.  Cas.  871),  8-314 

Lauman's  Case  (Taft  El.  Cas.  6) 8-313 

Laura,  The  (114  U.  S.  413) 8-262, 

263;   9-16,     18 

Laurens  r.  Elmore  (56  S.  Car.  477) 8-563 

Lavender  v.  Gosnell  (43  Md.  160) 8-601 

Lavin  v.  Emigrant  Industrial  Sav.  Bank 

(1   Fed.  Rep.  641) 9-458 

Law,  Ex  p.  (35  Ga.  286) 8-701 

Law  of  Treason  (4  Blatchf.  (U.  S.)618) . . 

^136,  138 
Law  of  Treason  (6  Blatchf.  (U.  S.)  549), 

9-134,  136.  137,  138 
Law  of  Treason  (1  Story  (U.  S.)  614) . . 

9-135,  136,  137 
Lawrence,  In  re  {\  Redf.  (N.  Y.)  319) .  .8-772 

Lawrence  v.  Com.   (81  Va.  484) 9-562 

r.  Miller  (2  N.  Y.  245) 8-854 

La%vton  r.  Steele  (152  U.  S.  136) ^-458 

Leach  r.  State  (62  S.  W.  Rep.  422) 9-562 

League  v.  De  Young   (11  How.   (U.  S.) 

203   8-275 

r.  Texas  (184  U.  S.  161) 9-511,  513 

Leak  r.  Gay  (107  N.  Car.  468) 8-870 

r.  Richmond    County    (64    N.    Car. 

132)    9-237 

Leases  of  Mineral  Lands  on  Isle  Royale 
(4  Op.  Atty.-Gen,  487) , 9-202 

675 


Leathers  v.  Aiken    (9  Fed.  Rep.  679).. 

8-487,  903 
Leavell  v.  Western  Union  Tel.  Co.  (116 

N.  Car.  211) 8-468 

Lebolt,  In  re  (77  Fed.  Rep.  688) 8-393 

Lee    V.    Tillotson    (24    Wend.    (N.    Y.) 

337)    9-336 

Lee  Sing,  In  re  (43  Fed.  Rep.  360) 9-605 

Lee  Tong,  In  re  {IS  Fed.  Rep.  265) 9-439 

Leejee  v.   Continental   Pass   R.   Co.    (10 

Phila.   (Pa.)  362) 8-g(62 

Leeper  r.  Texas  (139  U.  S.  467) 9-424 

Lees  V,  U.  S.  (150  U.  S.  480) . .  .8-420;  9-279 

Lefever  v,  Witmer  (10  Pa.  St.  605) 8-864 

Legal  Tender  Case   (110  U.  S.  439) 

8-256,  270,  367,  362,  604,  676,  677 

678,  714,  717,  723 
Legal  Tender  Cases    (12  Wall.    (U.   S.) 

529 8-253,  264,  265,  267,  270,  276, 

281,  284,  285,  606,  675,  676,  677,  678,  751 

Leger  v.  Rice  (8  Phila.  (Pa.)  167) 8-855 

Le  Grand  r.  U.  S.  (12  Fed.  Rep.  678).. 

9-382,  396,  633,  638 

Lehew  r.  Brummell   (103  Mo.  646) 9-564 

Lehigh  Valley  R.  Co.  r.  Adam  (70  N.  Y. 

App.  Div.  427) 8-764 

V,    McFarlan   (31  N.  J.  Eq.  706).. 

8-787,  862 

r.  Pennsylvania  (146  U.  S.  200) 

8-380,  626,  639 
Lehigh  Water  Co.'s  Appeal  (102  Pa.  St. 
527 )    8-<826 

Lehigh  Water  Co.  f?.  Eaaton  (121  U.  S. 

391)    8-863,  864 

Leidersdorf  t?.  Flint  (8  Bisa.  (U.  S.)  327), 

8-421,  632 
Leidigh  Carriage  Co.  v,  Stengel  (96  Fed. 

Rep.  641) 8-346,  689,  690,  691 

Leigh  r.  Green  (64  Neb.  533) 9-612 

V.  Green  (193  U.  S.  92) 9-627 

Leigh  ton  r.  Young  (52  Fed,  Rep.  442),  9-341 
Leisy  r.  Hardin  (135  U.  S.  100).. 8-270, 
389,  392,  396,  397,  398,  425,  600, 

501,  503,  655,  656 
Leitensdorfer  v.  Webb  (20  How.  (U.  S.) 

176)    9-10,  212 

Leloup  V.  Mobile  (127  U.  S.  645) .  .8-381, 

404,  634,  645,  646,  613 

Lemmon  v.  People   (20  N.  Y.  600) 

8-522;  9-183,  191 
Lem   Moon   Sing  v.   U.   S.    (168  U.   S. 

538) 8-420;    9-224,  296 

L'Engle  r.  Gates  (74  Fed.  Rep.  613).. 9-149 

Lent  V.  Tillson  (140  U.  S.  331) 9-451 

Leonard    v.    Shreveport    (28    Fed.    Rep. 

257)    8-776 

T^ovy  V.  U.  S.  (177  U.  S.  632) 8-409 

licrma  v,  Stevenson  (40  Fed.  Rep.  366),  8-765 
Lcschi  V.  Territory  (1  Wash.  Ter.  13), 9-326 
Lessley  v.  Phipps   (49  Miss.  790) ...".. . 

8-859,  870,  870 
Leszynsky,  Matter  of   (16  Blatchf.    (U. 

S.)    9) 9-268 

Letchford   r.    Convillon    (20    Fed.    Rep. 

608)    8-876 

Levin,  In  re  (131  Fed.  Rep.  388) 9-280 

I^vin  r.  U.   S.    (128   Fed.   Rep.   827).. 

8-583,  675;   9-109 

Lew  r.  State  (161  Ind.  263) 9-622 

iWellen,  The   (4   Bias.    (U.   S.)    156).. 

8-376,  377 ;  9-95 
Lewis,  In  re  (114  Fed.  Rep.  903) 9-3S1 

Volume  IX. 


TABLE  OF  CASES  CITED 


Lewis  V.  American  Sav.,  etc.,  Assoc.  (98 

Wis.   203) 8-889 

tJ.  Brandenburg    (105  Ky.   14) 9-697 

V,  Ck)cks  (23  Wall.  (U.  S.)  469) ...  9-9 
V,  Harbin  (5  B.  Mon.  (Ky.)  564),  8-8^8 

V.  Lewis  (47  Pa.  St.  12/) 8-870 

V,  Randall    (30   How.    Pr.    (N.    Y.) 

378)     8-365 

I?.  South.    Pac.    Coast    R.    Co.    (66 

Cal.   209) 9-552 

V,  U.  S.  (146  U.  S.  372) 9-292,  295 

V,  W.  R.  Irby  Cigar,  etc.,  Co.  (45  S. 

W.  Rep.  476) 8-384 

L'Hote    t?.    New    Orleans     (177    U.    S. 

695)     9-430,  550 

License  Cases  (5  How.  (U.  S.)  585) . .  .8-580 
License    Tax    Cases    (6    Wall.    (U.    S.) 

462)    8-353,  400 

Lick  V,  Faulkner   (26  Cal.  415).. 8-263,      . 

605,  678;  9-219 
Life  Assoc,  of  America,  Matter  of    (91 

Mo.  177) 8-831 

Light    V,    Canadian    County    Bank     (2 

Okla.  651) 9-292,  295,  347 

Lightbume    v.    Taxing    Dist.     (4    Lea 

(Tenn.)  219) 8-550 

Lilley's  Case  (14  Ct.  CI.  542) 8-327 

Lilly  t7.  Taylor  (88  N.  Car.  489) 8-782 

Lima   Gas   Co.   v,   Lima    (2    Ohio    Cir. 

Dec.  396) 8-828 

Lin  Sing  v,  Washburn   (20  Cal.  564).. 

8-402,  518 

Lincoln  v.  U.  S.  (197  U.  S.  427) 8-280 

Lincoln   County  r.   Luning   (133  U.   S. 

530)    9-363 

Lincoln  St.  R.  Co.  v,  Lincoln   (61  Neb. 

109) 8-796,  796,  811 

LindenmuUer  v.   People    (33   Barb.    (N. 

Y.)    648) 8-756 

Lindsay  v,  Shreveport  First  Nat.  Bank 

(166  U.  S.  493) 9-82 

Lindsay,  etc.,  Co.  t?.  Mullen  (176  U.  S. 

146)     8-478,  495 

Lindzey  r.  State  (65  Miss.  543) 8-731 

Linn  v.  Minor  (4  Nev.  462) 8-678 

V,  State  Bank  (2  111.  93) 8-719 

Linthicum   v.    Fenley    (11    Bush    (Ky.) 

131)     8-599 

Lipfeld   V,    Charlotte,    etc.,    R.    Co.    (41 

S.  Car.  286) 8-754 ;  9-476,  577 

Lipschitz,  In  re  (95  N.  W.  Rep.  157) .  .8-559 
Liquidating  Com'rs  v,  Marrero  (106  La. 

130)    9-557 

Li  Sing  r.  U.  S.  (180  U.  S.  493) .  .8-680; 

9—257    297 

List  V.  Com.  (118  Pa.  St.  327) 9-164 

V,  Wheeling  (7  W.  Va.  501) 8-821 

Litchfield  r.  Webster  County  (101  U.  S. 

773)     9-373 

Little    u. -Gould    (2    Blatchf.     (U.    S.) 

165)    8-630 

Little  Falls  Electric,  etc.,  Co.  v.  Little 

Falls  (102  Fed.  Rep.  663) 8-824, 

828,  863 
Little   Rock,   etc.,   R.   Co.   v.   Hanniford 

(49  Ark.  293) 8-453 

Littlefield  v.  Gay  (96  Me.  423) .'8-593 

Live  Stock  Dealers,  etc..  Assoc,  r.  Cres- 
cent City  Live  Stock  Landing,  etc.,  Co. 

(1  Abb.  (U.  S.)  383) 9-161,  379, 

398,  409,  586 
Liverpool  Ins.  Co,  r.  Mussachiisotts   (10 
Wall,  (U.  S.)  573) 8-383:  9-164 

67 


Livingston    i\    Moore    (7    Pet.    (U.    S.) 
649).... 8-766,   772,    848;    9-241, 

247,  249,  256,  325,  336,  362,  366 
V,  New  York  (8  Wend.  (N.  Y.)  85) . . 
9-241,  247,  250,  267,  326,  336,  352,  365 

V.  Story  (9  Pet.  (U.  S.)  655) 9-68 

Lloyd  V.  Dollison  (194  U.  S.  447) 9-241 

Lobrano  v,  Nellegan    (9  Wall.    (U.   S.) 

295)     8-773 

Lochner  17.  New  York  (198  U.  S.  52).. 

9-428,  464 

Locke  17.  Dane  (9  Mass.  360) 8-728,  883 

17.  New    Orleans    (4   Wall.    (U.    S.) 

172) 8-259,  260,  269,  727 

Lockhart    17.   Horn    (1    Woods    (U.    S.) 

628)     8-869 

t7.  Tinley  (16  Ga.  496) 8-860 

Lockport  First  Nat.  Bank  t7.  Bissell   (7 

N.  Y.  Supp.  63) 8-869,  880 

Lockwood,  In  re  (164  U.  S.  116) 9-400 

Loeb,  Ex  p.  (72  Fed.  Rep.  658) . .  .8-384,  603 

Loeb  17.  Columbia  Tp.  (91  Fed.  Rep.  37),  9-519 

t7.  Columbia  Tp.  (179  U.  S.  489) .  .9-522 

Logan  17.  U.  S.  (144  U.  S.  282) 8-676, 

677,.683,  684;  9-273 
Logwood  17.  Planters',  etc.,  Bank  (Minor 

(Ala.)    23) 8-789 

Lombard  17.  West  Chicago  Park  Com'rs 

(181  U.  S.  33) 9-522,  616 

Lonas  17.  State  (3  Heisk.  (Tenn.)  287).. 

9-401,  606,  666 
Lone    Wolf    17.    Hitchcock    (187    U.    S. 

663)     9-33,  258 

Lonergan    r.    Mississippi    River    Bridge 

Co.  (2  McCreary  (U.  S.)  461) 8-486 

Long's  Appeal  (87  Pa.  St.  119) . .  .8-879,  883 
Long  17.   Farmers'   Bank    (1    Pa.   L.   J. 

Rep.  284)    8-833 

Long     Island     Water     Supply     Co.     r. 

Brooklyn  (166  U.  S.  691) 8-769;  9-600 

Look   Ting   Sing,  In  re    (21    Fed.   Rep. 

906)     9-389,    390,  391 

Looker  i?.  Maynard  (179  U.  S.  51) 8-794 

Ix>per  17.  State  ( 1  Mo.  632) 8-721 

Lord  r.  Goodall,  etc..  Steamship  Co.  (102 

U.  S.  541) 8-407,  411 

17.  Litchfield    (36   Conn.    116) 8-802 

V.  Thomas  (64  N.  Y.  107) 8-765 

Los  Angeles  17.  Los  Angeles  City  Water 

Co.   (177  U.  S.  658) 8-827 

17.  Southern    Pac.    R.    Co.    (67    Cal. 

433)    8-817 

Los  Angeles  Gold  Mine  Co.  r.  Campbell 

(13  Colo.  App.  2) 9-664 

T^throp  17.  Stedman  (13  Blatchf.  (U.  S.) 

134)     8-791,  792 

Lott    17.    Mobile    Trade    Co.     (43    Ala. 

578)    8-636,  902 

17.  Morgan    (41    Ala.    246) 8-902 

liottawauna,  The  (21  Wall.  (U.  S.)  658) . . 

8-373,  374;  9-89,  94,  95,  96,  97,     98 
Lottery  Case  (188  U.  S.  354) ...  .8-281, 

387,  397,  422;  9-63 

Loud  r.  Pierce   (25  Me.  238) 8-586 

Loughborough  v.   Blake   (5  Wheat.    (U. 

S.)    317) 8-304,   349,  702 

Louisa  Simpson,  The   (2  Sawy.   (U.  S.) 

57)   8-292 

Louisiana   Cases    ( Taft  £1.   Cas.  426) . . 

8-311.  312,  324 
Louisiana  r.  Jumel   (107  U.  S.  711).... 

8-767,  770:  9-,36.>,  373 
r.  Lagarde  (60  Fed.  Rep.  186) 8-439 

6  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Louiflianr    r.   New   Orleans    (102   U.    S. 

203)    8-861,  873,  883 

v.  New  Orleans  ( 109  U.  S.  287) . . . 

8-761,  849;  9-509 

V,  Pilsbury  (105  U.  S.  278) 8-778 

V,  Texas  (176  U.  S.  15) 8-440, 

905;  9-101,  102,  118 

V.  U.  S.  (22  Ct.  CI.  88) 9-121,  347 

Ix)uisiana  State  Lottery  Co.  r.  Fitzpat- 
rick  (3  Woods   (U.  S.)   222) ..  .8-762, 

855;  9-77 
Louisville   v,    Louisville    Bank    (174   U. 

S.  444) 8-811 

V.  Louisville      University      (19      B. 

Mon.    (Ky.)    642) 8-842 

V,  Wehmoff  (79  S.  W.  Rep.  201),  8-519 
Louisville,  etc.,  Ferry  Co.  r.  Com.   (108 

Ky.  717) 8-552,  553 

V.  Kentucky  (188  U.  S.  395),  9-457,  516 
Louisville,  etc.,  K.  Co.  v.  Barber  Asphalt 
Paving  Co.    (197   U.  S.  433).... 

8-256;  9-518 
V.  Coulter  (131  Fed.  Rep.  312)... 9-609 

V,  Eubank  (184  U.  S.  33) 8-452 

r.  Gaines  (3  Fed.  Rep.  275) .  .8-800,  811 

f?.  Kentucky  (161  U.  S.  702) 8-444 

t7.  Kentucky  (183  U.  S.  511) .  .8-393, 

452,  819;   9-63,  474,  573 
V.  Letson   (2  How.   (U.  S.)   497)... 

9-104,  106,  364 
V,  McChord  (103  Fed.  Rep.  216) ... 

9—471  675 
17.  Mississippi    (133   U.    S.    588)...' 

8-380,  460 
t?.  Palmes  (100  U.  S.  261 )...  8-809,  886 
V,  Railroad    Commission    (19    Fed. 

Rep.  689) 8-449,  450;   9-546 

V,  Schmidt   (177  U.  S.  238) 9-441 

V.  Woodson  (134  U.  S.  623) 9-404 

Louisville,   etc.,   Turnpike   Road   Co.   v. 
Ballard   (2  Met.    (Ky.)    165) ..  .8-752, 

786,  790 
Louisville    First    Nat.    Bank    v.    Ken- 
tucky (9  Wall.   (U.  S.)   362) 9-234 

Louisville  Gas  Co.  v.  Citizens'  Gas  Co. 

(115  U.  S.  683) 8-752,  798 

Louisville    Third    Nat.    Bank    17.    Stone 

(174  U.  S.  432) 8-794 

Louisville   Water  Co.  v.  Clark   (143  U. 

S.   12) 8-794 

r.  Kentucky  (170  U.  S.  127) 8-794 

Love  17.  Jersey  City  (40  N.  J.  L.  456) .  .8-845 
I-ovenbcrg   r.    Galveston    (17    Tex.    Civ. 

App.  166)    9-517 

Lovett  V.  State  (33  Fla.  394) 8-746,  746 

Low  r.  Austin  (13  Wall.  (U.  S.)  32)... 

8-556,  891,  893 
17.  Pilotage   ConiVs    (R.   M.   Charlt. 

(Ga.)   302) 8-491;  9-130,  327,  341 

Lowe's  Case  (1  Bart.  El.  Cos.  418) 8-303 

Lowe  r.  Kansas  (163  U.  S.  85) 9-425, 

445,  657 
17.  Seaboard  Air  Line  R.  Co.  (63  S. 

Car.  250) 8-447 

Lowndes  r.  U.  S.  (105  Fed.  Rep.  838),  9-308 
Lowrey  r.  Central  Falls  (23  R.  I.  354), 

9-456 
Lowry  i?.  Francis  (2  Yerg.  (Tenn.)  5.34),  8-765 
V.  M'Ghee  (8  Yerg.   (Tenn.)  246),  8-724 
Ludington    v.    Nucleus     (2    Am.   L.   J. 

N.  S.  563,  15  Jed.  Cas.  No.  8,598) 9-99 

Lulu,  The  (94  U.  S.  518) 9-96 

677 


Luman  v,  Uitchens  Bros.  Co.  (90  Md.  27),  9-693 
Lumberville    Delaware    Bridge    Co.    v. 
State  Board  of  Assessors  (66  N.  J.  L. 

529)    8-562 

Luther  v.  Borden  (7  How.  (U.  S.)  42) . . 

8-662;  9-216 
Luxton  17.  North  River  Bridge  Co.   (147 

U.  S.  337) 9-307 

V.  North  River  Bridge  Co.   (153  U. 

S.  629) 8-376,  398,  414;  9-308 

Lybarger  17.  State  (2  Wash.  655) 8-745 

Lynch  17.  Clarke   (1  Sandf.  Ch.   (N.  Y.) 

646)     8-268,  581 

17.  Hoffman  (7  W.  Va.  553) 8-734 

17.  Lafland  (4  Coldw.  (Tenn.)  96),  8-782 
Lynde  17.  Lynde  (181  U.  S.  186).. 9-156,  441 

Lyng  17.  Michigan   (135  U.  S.  161) 

8-601,  666,  666 

Lynn  17.  State  (84  Md.  78) 8-729 

Lyon  r.  Aikin   (78  N.  Car.  268) 8-870 

17.  Tonawanda  (98  Fed.  Rep.  364),  9-519 
Lyons-Thomas  Hardware  Co.  17.  Reading 

Hardware  Co.  (21  S.  W.  Rep.  300).. 8-623 
M.  Schandler  Bottling  Co.  17.  Welch   (42 

Fed.  Rep.  661) 8-501 

McAfee  17.  Covington   (71  Ga.  272) 

8-763,  848,  862 

McAfferty  17.  Hale  (24  Iowa  365) 8-367 

McAllister,  In  re  (61  Fed.  Rep.  282).. 

8-428,  429,  606 

McAllister  r.  State  (94  Md.  301) 8-607 

17.  U.  S.  (141  U.  S.  180) 9-58 

McAunich    17.    Mississippi,    etc.,    R.    Co. 

(20  Iowa   338) 9-676 

McBlair  17.  U.  S.  (19  Ct.  CI.  637).. 9-8,     12 

McBride  17.  Doty  (23  Iowa  122) 8-367 

V.  State  Revenue  Agent    (70  Miss. 

716)    9-636 

McCabe,  Ex  p.  (46  Fed.  Rep.  373) 9-29 

McCall's  Case  (5  Phila.   (Pa.)  259)... 8-646 
McCall  17.  California   (136  U.  S.  104).. 

8-458,  660 
17.  McDowell  (Deady  (LI.  S.)  233) . . 

8-691,  692,  693 

17.  U.  S.  (1  Dak.  307) 8-678 

McCallie     17.      Chattanooga      (3     Head 

(Tenn.)    317) 8-763,    783,  811 

McCandlcss  r.  Richmond,  etc.,  R.  Co.  (38 
S.  Car.  103) . .  .8-461,  764;  9-476,  677,  605 

McCann  17.  Com.   (198  Pa.  St.  609) 

9—491    692 
McCardle,  Ex  p.  (7  Wall.  (U.  S.)  613),  9-125 

McCarty  17.  State  (1  Wash.  377) 8-745 

McCauley  v.  Kellogg  (2  Woods  (U.  S.) 

13)     9-367 

McCIain  17.  Provident  Sav.  L.  Assur.  Soc. 

(110  Fed.  Rep.  80) 8-383 

McClaughrv  v.  Deming  (186  U.  S.  69),  8-650 
McClellan  !;.  Chipman  (164  U.  S.  357),  9-234 
V.  Pettigrcw  (44  La.  Ann.  356)... 8-562 
McClelland  v.  State  (138  Ind.  321)... 8-885 
MoCIess  17.  Meekins  (117  N.  Car.  34).. 8-778 
M'Clung  17.  Silliman   (6  Wheat.   (U.  S.) 

604)     9-360 

M'Cluny  r.  Silliman  (2  Wheat.  (U.  S.) 

369)     9-123 

McClure  v.  Owen  (26  Iowa  243) 8-864 

McClusky,   Ex  p.    (40   Fed.   Rep.   73).. 

9-269,  260,  263,  291 
McConnaughy  v.  Pennoyer  (43  Fed.  Rep. 

19Q)    \ 9—373 

17.  Wiley  (33  Fed.  Rep.  449) .!...  .8-766 

Yolume  IX, 


TABLE  OF  CASES  CITED 


McConnell   r.   Wilcox    (2   III.    353) 

8-666;  9-201 
McCormick  v.  Humphrey  (27  Ind.  149) . . 

8-638;  9-113 

17.  Pickering  (4  N.  Y.  282) 8-587 

17.  Rusch   (15  Iowa  127) 8-871,  878 

V.  Western  Union  Tel.  Co.  (79  Fed. 

Rep.  460)  8-291,  295 

McCoy  r.  Washington  County   (3  Wall. 

Jr.  (U.  S.)  381) 8-722,  766;  9-106 

McCracken's    Case    (11    Op.    Atty.-Gen. 

124)    9-22 

McCracken  v,  Hayward  (2  How.  (U.  S.) 

608) 8-860,  871,  874,  878 

17.  Poole  (19  La.  Ann.  359) 9-238 

McCray  t?.  U.  S.  (195  U.  S.  53).. 8-348, 

356;  9-63,  219 
McCready  t?.  Virginia  (94  U.  S.  394) . . 

8—516*  9—173 
McCreary  v.  State  (73  Ala.  481) ... .  .'.8-433 
McCubbins  t7.   Barringer    (Phil.   L.    (N. 

Car.)   554) 8-883 

M'Culloch  t7.   Maryland    (4   Wheat.    (U. 

S.)   401 )...  8-263,  255,  260,  262,  266, 

274,  281,  283,  624,  676,   677,  684; 

9-219,  233,  239,  357 
McCuUough  17.  Virginia  (172  U.  S.  109) . . 

8-768,  887 
MacDaniel  17.  U.  S.  (87  Fed.  Rep.  324),  8-614 
McDermott  t7.  Chicago,  etc.,  R.  Co.   (38 

Fed.  Rep.  529) 9-107 

McDill  17.  Board  of  State  Canvassers  (36 

Wis.  506)    8-323 

McDonald  17.  Com.  (173  Mass.  322)... 9-559 
17.  Massachusetts  (180  U.  S.  311).. 

8-738;  9-559 
17.  New  York,  etc.,  R.  Co.  (23  R.  I. 

668)     8-879 

17.  Southern  Express  Co.   (134  Fed. 

Rep.   282) 8-513 

McDonnell  17.  Alabama  (Sold  L.  Ins.  Co. 

(85  Ala.  401) 8-812,  887 

M'Elmoyle  i?.   Cohen    (13   Pet.    (U.   S.) 

325) 9-144,  145,  153 

McElrath's  Case  (12  Ct.  CI.  201),  9-2,  45,    47 
McElrath  17.  Pittsburg,  etc.,  R.  Co.   (55 

Pa.  St.  203) 8-847 

17.  U.  S.  (102  U.  S.  440) 9-339 

McElvain  v.  Mudd  (44  Ala.  48).  .8-859, 

862;  9-190,  377 
McElvaine  r.  Brush   (142  U.  S.  158).. 

9-241,  247,  249,  256,  325,  336,  352,  355,  399 
McFadden  17.  Blocker  (3  Indian  Ter.  227),  9-165 
17.  Evans'Snider-Buel  Co.  (185  U.  S. 

509)    9-256,  301 

McFarland  t\  Butler  (8  Minn.  116)... 9-174 
17.  Mississippi    River,    etc.,    R.    Co. 

(175   Mo.  422) 9-476 

17.  State  Bank  (4  Ark.  44)... 8-716,  718 
McGahey  17.  Virginia  (136  U.  S.  662).. 

8-768,  869,  880 

McGar  17.  Nixon  (36  Tex.  289) 9-237 

McGee  17.  Mathis  (4  Wall.  (U.  S.)  156),  8-802 
McGowan  r.  Wilmington,  etc.,  R.  Co.  (95 

N.  Car.  417) 8-753,  811 

McOraw  17.  Marion  (98  Ky.  675) 9-168 

McGregor  17.  Cone   (104  Iowa  465) 

8—425  428  429 
McGuinness  17.  Bligh  (11  R.  I.  97),  8-413,  892 
McGuire  t7.  Parker  (32  La.  Ann.  832) . . 

9-160,  166,  167 
17.  State  (42  Ohio  St.  530) . .  .8-377,  528 


McGwigan   v.   Wilmington,  etc.,   R.   C!Jo. 

(95  N.  Car.  428) 8-451 

M'lntire   r.    Wood    (7    Cranch    (U.    S.) 

504)    9-107 

Mclnturf  17.  State  (20  Tex.  App.  353),  8-72l» 

Mclntyre  v.  U.  S.  (z5  Ct.  CI.  200) l)-31C 

McKane  v,  Durston   (153  U.  S.  087)... 

9-lGl,  43U 
McKay    t?.   Campbell    (2    Abb.    (U.   S.) 

120) 9-641 

17.  Campbell  (2  Sawy.  (U.S.)  118),  9-389 
McKean,  Ex  p.  (3  Hughes  (U.  S.)  23),  9-18« 
McKean  17.  Archer  (62  Fed.  Rep.  791),  J)-559 
McKee  rf  Rains  (10  Wall.   (U.  S.)  25), 

J)-35l 
17.  U.  S.  (8  Wall.'(U.  S.)  163) . .  .  .8-640 
17.  Young   (2  fiart.  El.  Cas.  422).. 

8-298;  9-627 

McKeever*8  Case  (14  Ct.  CI.  396) 8-620 

McKenney  17.  Compton  (18  Ga.  170).. 8-868 
M'Kinney  17.  Carroll  (5  T.  B.  Mon.  (Ky.) 

96)     8-872,   874,  889 

McKinney  v.  State  (3  Wyo.  724),  9-404,  552 
McKinster  r.  Sager  (163  Ind.  671)... 9-593 
McKnight,  Ex  p.   (4  Ohio  Dec.  284) .. . 

8—849    865 
McKnight    t7.    U.    S.     (115    Fed.    Rep! 

981)     9-285 

McLane  v.  Bonn  (70  Iowa  752) 8-728 

17.  Paschal  (62  Tex.  102) 8-880 

McLaren  v.  Pennington  (1  Paige  (N.  Y.) 

102)    8-878 

McLaughlin   v.    South    Bend    (126   Ind. 

472)    8-564 

McLaury  17.  Watelsky    (87   S.   W.  Rep. 

1045)     9-580 

McLean,  In  re  (37  Fed.  Rep.  648) 9-66 

McLean  17.   Lafayette  Bank    (3  McLean 

(U.  S.)  185) 8-588,  875 

17.  Meek  (18  How.  (U.  S.)  18).... 9-146 
McLeod  17.  Burroughs  (9  Ga.  213) .  .8-763, 

771,  811 

V,  Receveur  (71  Fed.  Rep.  458) 9-439 

McLure  17.  Melton  (24  S.  Car.  559)... 8-865 
McMichael,    etc.,    Mfg.    Co.   17.    Stafford 

(105   Fed.   Rep.    380) 8-622 

M'Millan  17.  M'Neill   (4  Wheat.   (U.  S.) 

209)    8-875 

McMillan  17.   Sprague    (4   How.    (Miss.) 

647)    8-879 

McMillen  r.  Anderson  (95  U.  S.  41)... 

9-626,  626,  528 
McNally  17.  Field  (119  Fed.  Rep.  445) .  .8-356 
McNamara  17.  People  (183  111.  164)... 9-535 
McNaughton  Co.  17.  McGirl  (20  Mont... 

127)     8-378,  523 

McNealy  i?.  Gregory   (13  Fla.  417) 

8-849,  859,  862 
McNeeley,  Ex  p.  (36  W.  Va.  95) .  .9-128,  325 
McNeil,  Ex  p.  (13  Wall.  (U.  S.)  240).. 

8—287  388  491*  9—114 
McNultv  V.  California  (149  U.  S.'  648)',  9-435 
McNutt  17.  Bland  (2  How.  (U.  S.)  14),  9-104 
McPherson  r.  Blacker  (146  U.  S.  25).. 

8-260,  266;  9-5,  6,  375,  547,  626 
McRae  i?.  Bowers  Dredging  Co.  (90  Fed. 

Rep.    360) 8-536 

McRee  i'.   Wilmington,   etc.,   R.   Co.    (2 

Jones  L.   (N.  Car.)    187) 8-837 

McReynolda     r.     Smallhouse     (8     Bush 

(Ky.)   447) 8-479,  895 

McRoberts  v.  Washburne  (10  Minn.  23),  8-839 

678  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


McVeigh    v.   Old    Dominion    Bank    (26 

Gratt.    (Va.)    199) 8-638 

Machias  Boomr.  Sullivan  (85  Me.  343) . . 

8-786,  798 
Mackel    v.    Rochester    (102    Fed.    Kep. 

314)     9-283,  287 

Mackey  t\  San  Francisco  (113  Cal.  392),  9-618 
Mackin  v,  U.  S.  (117  U.  S.  350) .  .9-259, 

260,  261 
Maclane's  Case  (26  How.  St.  Tr.  731)),  9-139 
Macon,  etc.,  R.   Co.  t?.  Gibson    (85  Ga. 

1  \  8—794    799 

V.  Little  (45  Ga.  370) 8-885 

Macready  t;.  Wilcox  (33  Conn.  329) : .  .8-690 
Madison  r.  Ft.  Madison  Water  (jo.  (134 

Fed.  Rep.  214) 8-776 

Madrazzo,  Ex  p.  (7  Pet.  (U.  S.)  627) .  .9-363 
Maenhaut  t?.  New  Orleans  (2  Woods  (U. 

S.)  108) 8-778,  780 

V.  New  Orleans    (3  Woods   (U.   S.) 

1)    8-778 

Mager  t?.  Qrima  (8  How.  (U.  S.)  493) . . 

8-573,  896 
Mager's     Succession     (12     Rob.     (La.) 

584)    8-896 

Magill  ».  Brown  (16  Fed.  Caa.  No.  8,952), 

9-160 

Magner  r.  People  (97  111.  329) 8-612 

Magoun  r.  Illinois  Trust,  etc.,  Bank  (170 

U.  S.  283) 9-546,  595,  617,  619 

Maguire  v.  Card  (21  How.  (U.  S.)  248),  9-99 
Mahin  r.  Pfeififer  (27  Fed.  Rep.  892) . .  .9-489 
Mahon,  In  re  (34  Fed.  Rep.  530) .  .9-289, 

397,  536 
Mahon  v.  Justice  (127  U.  S.  700) .  .9-397,  401 
Mahoney,  Matter  of  (133  Cal.  180) . . .  .9-171 

Mah  Wong  Gee  (47  Fed.  Rep.  433) 

9-296    297    327 
Maiden  V.  Ingersoll  (6  Mich.  376) .'....  .^9-33 

Maier,  Ex  p.  (103  Cal.  479) 8-512 

Maine  v,  Gilman  (11  Fed.  Rep.  216) . .  .8-344 
V.  Grand  Trunk  R.  Co.  (142  U.  S. 

217) 8-522,  538 

Maine  Cent.  R.  Co.  v,  Maine  (96  U.  S. 

509  8-809 

Mallet  V.  North  Carolina  (181  U.  S.  593), 

8-747;  9-568 

Mallett  V.  State  (20  Neb.  248) 8-747 

Mai  lory  v.  La  Crosse  Abattoir  Co.   (80 

Wis.  170)    9-606 

Malone,  In  re  <21  S.  Car.  435) 8-783 

Maloney  t?.  Fortune  (14  Iowa  417) 8-872 

Maloy  r.  Madget  (47  Ind.  241) 9-162 

Maltbie  V.  Hotchkiss  (38  Conn.  82) 8-598 

Maltby  v.  Reading,  etc.,  R.  Co.  (52  Pa.  St. 

140)    8-813 

Manchester  r.  Massachusetts  (139  U.  S. 

254) 8-513,   514;    9-87,   91,     93 

Manchester  F.  Ins.  Co.  v.  Herriott   (91 

Fed.  Rep.  715) 9-367,  373 

Manderson,  In  re  (51  Fed.  Rep.  501) .... 

9-307,  317,  319 

Mangan  v.  State  (76  Ala.  60) 9-397,  409 

Manhattan,   etc.,   R.    Co.   v.  "Keeler    (32 

Kan.  163)    8-846 

Manigault  r.  Ward  (123  Fed.  Rep.  719),  8-752 
Manistee  River  Imp.   Co.   r.   Sands    (53 

Mich.  593)    9-516 

Manley  v.  Mayer  (68  K^n.  377) . .  .9-176.  449 
V,  Olney  (32  Fed.  Rep.  709)... 9-77,  114 

V.  Osborne  (76  Pac.  Rep.  1130) 

9-176,  449 


Manly  r.  Raleigh  (4  Jones  £q.  (N.  Car.) 

370)    8-783 

Manning,  In  re  (139  U.  S.  506) 9-438,  558 

Manro  v.  Almeida   (10  Wheat.    (U.  S.) 

493)    9-92 

Mansker  v.  State  (1  Mo.  452) 8-721 

Manufacturers  Gas,  etc.,  Co.  v,  Indiana 

Natural  Gas,  etc.,  Co.  (155  Ind.  545),  8-510 
Marbury  v.  Madison  (I  Cranch   (U.  S.) 

162 8-262;  9-1,  46,  55,  62,  122,  123 

Marchant  v.  Pennsylvania  R.  Co.  (153  U. 

S.  386)    9-432,  546 

Mare  Island  (8  Op.  Atty.-Gen.  422) 9-198 

Marion  v.  State  (16  Neb.  352) 8-739 

V.  State  (20  Neb.  248) 8-747 

Marion   Tp.  Gravel   Road  Co.  t\   Sleeth 

(53  Ind.  35) 8-793,  835 

Marpole  v.  Gather  (78  Va.  239) 8-849 

Marsh  v.  BurroughJs   (1   Woods   (U.  S.) 

463)     8-863,  881 

V.  Steele  (9  Neb.  100) 9-176 

Marshall  's  Case  (Taft  El.  Cas.  68) 8-329 

Marshall,  In  re  (102  Fed.  Rep.  323) 9-503 

Marshall  v,  Baltimore,  etc.,  R.  Co.   (16 

How.  (U.  S.)  314) 9-106 

V.  Donovan  (10  Bush  (Ky.)   681).. 

9-377,  565,  638 

V,  Grimes  (41  Miss.  27) 8-485 

Marshall,  etc.,  Co.  v.  Nashville  (109  Tenn. 

497)     9-495,  593 

Marshal   of   Florida    (6   Op.   Atty.-Gen. 

409)    8-712 

Marshalltown  v,  Blum  (58  Iowa  184) . . 

8-528,  530 
Marshalship,  In  re  (20  Fed.  Rep.  382) .  .9-52 
Martial   Law    (8   Op.    Atty.-Gen.    372.. 

8-690,  691 

Martin,  Ex  p,  (7  Nev.  140) 8-573,  895 

Martin,  Matter  of  (2  Paine  (U.  S.)  348), 

9-342 

Martin   v.   Berry    (37    Cal.    208) 

8-595,  596,  600 
V.  Board  of  Education   (42  W.  Va. 

614)    9-564 

V,  Central  Vermont  R.  Co.  (50  Hun 

(N.  Y.)   347) 9-448 

V,  Hewitt  (44  Ala.  418) 8-850,  851 

V,  House  (39  Fed.  Rep.  694) 8-672 

V.  Hunter  (1  Wheat.  (U.  S.)  326).. 
8-253,  259,  264,  265,  271,  275, 
276,    281,    633,    682;    9-58,    78, 

109,  111,  113.  122,  123,  124 
r.  Johnson  (11  Tex.  Civ.  App.  633), 

9—353 
V,  Mott  (12  Wheat.  (U.  S.)  29)... 8-662 

V,  Rosedale   (130  Ind.   109) 8-564 

V,  School  Dist.  (57  S.  Car.  125)... 9-531 

V.  State  (18  Tex.  App.  224) 8-608 

I'.  Waddell  (16  Pet.  (U.  S.)  410).. 8-375 

V.  Wills  (157  Ind.  153) 9-518 

Martinetti   v.   Maguire    (Dcady    (U.    S.) 

216)    8-622 

Marvin  r.  Mavsville  St.  R.,  etc.,  Co.  (49 

Fed.  Rep.  436)   9-176 

Marx  V,  Hanthorn  (148  U.  S.  182) 8-881' 

Mflry  F.  Chisholm,  The   (129  Fed.  Rep. 

814)    9-95 

Marye  r.  Baltimore,  etc.,  R.  Co.  (127  U. 

S.  123)    8-533,  534 

r.  P-r^'ons   MU  U.  S.  325) 8-888 

M'^r\'hnH    r.   B-^U^^ore,   etc.,  R.   Co.    (3 
How.  (U.  S.)  548) 8-856 

679  Volume  IX. 


TABLE  OF  CASES  CITED 


Maryland,  etc.,  R.  Co.  v,  Hiller  (8  App. 

Cas.  (D.  C.)  289) 9-322 

Mason,  Ex  p.  (105  U.  S.  700) 9-263 

Mason's  Case  (14  Ct.  CI.  70) 9-320 

Mason    v.    Haile    (12    Wheat.    (U.    S.) 

370)    8-877 

17.  McLeod  (67  Kan.  108) 8-627 

V.  Missouri  (179  U.  S.  333) 9-690 

V.  Rollins   (2  Biss.   (U.  S.)   99) 

8-679;  9-251 
V,  Ship  Blaireau  (2  Cranch  (U.  S.) 

263)    9-106 

V.  State   (55  Ark.  529) 9-5 

V.  West  Branch  Boom  Co.  (3  Wall. 

Jr.   (C.  C.)   252) 9-114,  160,  174 

Massachusetts  v.  Western  Union  Tel.  Co. 

(141  U.  S.  44) 8-541,  542 

Massachusetts    Gen.    Hospital    v.    State 
Mut.   L.  Assur.   Co.    (4   Gray    (Mass.) 

227)    8-796 

Master,    etc.,    v.    Cartwright    (4    Sandf. 

(N.  Y.)   236) ^ 8-485 

Matheny  v.'  Golden  (5  Ohio  St.  361) . .  .8-806 
Mather    v.    Bush    (16    Johns.     (N.    Y.) 

233)    8-875 

V,  Chapman  (6  Conn.  54) 8-867 

17.  Nesbit    (13   Fed.   Rep.   872) 

8-875,  876 

Mathews  v.  People  (202  111.  389) 9-600 

V.  Rucker  (41  Tex.  636) 9-237 

V.  St.   Louis,  etc.,  R.  Co.   (121  Mo. 

298)    8-754 

Mathis  17.  State  (31  Fla.  312) 8-745 

Matthew    t\    Rae     (3    Cranch     (C.    C.) 

699)    8-581 

Matthews    17.    Corporation    Cora'rs    (106 

Fed.  Rep.  9) 9-470,  471,  472,  473 

V.  North    Carolina     (97    Fed.    Rep. 

400)    .; 8-794.  809 

V.  Zane  (4  Cranch  (U.  S.)  382) ..  .  .9-126 
17.  Zane  (7  Wheat.  (U.  S.)  211)... 8-343 
Mattingly  17.  District  of  Columbia  (97  U. 

S.  690)   8-660 

Mattox  17.  U.  S.   (156  U.  S.  240) 

8-267;  9-333 
Maurin    r.    Martinez     (5    Mart.     (La.) 
432)      9—336 

Maury  r.  Coni.  (92  Va.  310) .8-770 

Maxwell     r.    Cannon     (Smith    El.    Cas. 

182) 8-298,   301,    302,  325 

r.  Devalinger  (2  Penn.  (Del.)  504),  8-850 

V.  Dow  (176  U.  S.  586) 8-254, 

267,  270;   9-328,  345,  351,  398, 

433,  435 
17.  Stewart  (22  Wall.   (U.  S.)   77),  9-152 
M-xwell    Land    Grant   Case    (121    U.   S. 

366)    0-204 

May,  In  re  (82  Fed.  Rep.  422) H-i'K^. 

557,  560 
Mav  V.   Jackson   County    (35  Fed.   Rep. 

711)    9-115 

t\  New  Orleans  (178  U.  S.  501) 

8-556,  891,  893 

Mayer  v.  Hellman  (91  U.  S.  496) 8-508 

V.  U.  S.  (38  Ct.  CI.  553) 8-581 

Mnyfield  r.  Richards  (115  U.  S.  137) . .  .8-643 
Mavnnrd     17.     Granite    State    Provident 

.A««o<».   r02  T^H.  RpT).  d:^fi) o_iT^ 

r.  Valentine   (2  Wash.  Ter.  3) 8-853 

Mendo'^  Tv^e  (2  Ct.  CI.  225) 0-315 

Men  dor.    Matter    of     (1     Abb.     (U.    S.) 
317)    9-250 


680 


Meadow  Valley  Min.   Co.  v.  Dodds   (7 

Nev.  144)    9-113 

Mechanics',  etc..  Bank  17.  Debolt  (18  How. 

(U.  S.)  380)  8-«31 

17.  Union   Bank    (22   Wall.    (U.   S.) 

296)   9-10,    60 

Mechanics',  etc.,  Bank's  Appeal  (31  Conn. 

63)    • 8-«78 

Mechanics',    etc.,      £ut.    Sav.    Bank    v. 

Allen  (28  Conn.  97) 8-«67 

Mechanicville  17.  Stillwater,  etc.,  St.  R. 

Co.  (174  N.  Y.  507) 8-816 

Medley,  Petitioner  (134  U.  S.  160) 

8-729,  741,  742 
Meekins  17.  Creditors  (19  La.  Ann.  497),  8-601 

Mehl  17.  Gary  (21  Pa.  Co.  Ct.  277) 8-860 

Mehlin  17.  Ice  (56  Fed.  Rep.  12) . .  .9-143,  293 
Member's  Case  (1  Bart.  El.  Cas.  47) . .  .^321 
Member  of  Congress  (17  Op.  Atty.-Gen. 

420)    9-56 

Memphis  v,  Memphis  Water  Co.  (5  Heisk. 

(Tenn.)    495) 8-782 

Memphis  City  Bank  17.  Tennessee  (161  U. 

S.   190)    8-801 

Memphis,  etc.,  R.  Co.  v.  Berry  (41  Ark. 

436)    8-799,  809 

17.  Gaines  (97  U.  S.  707) »-804 

17.  Nolan  (14  Fed.  Rep.  532) 8-544 

17.  Railroad  Com'rs  (112  U.  S.  617) . . 

8-809,  811 
17.  Tennessee  (101  U.  S.  338),  8-769,  879 
Memphis  Gas  Light  Co.  17.  Shelby  County 

(109  U.  S.  399) 8-758,  836 

Menke  v.  State  (97  N.  W.  Rep.  1020) .  .8-663 
Mercantile  Bank  17.   Tennessee    (161   U. 

S.   171)    ,....8-801 

Mercantile  Nat.  Bank  17.  Shields  (69  Fed. 

Rep.  952)    9-170 

Mercantile  Trust  Co.  17.  Texas,  etc.,  R. 

Co.  (51  Fed.  Rep.  629) 9-442,  470 

Mercantile    Trust,    etc,,    Co.    V.    Collins 
Park,  etc.,  R.  Co.  (99  Fed.  Rep.  821) . . 

8-816,  863 
Mercer's  Case  (CI.  &  H.  El.  Cas.  44) . .  .8-309 

Mercer's  Case  (4  Harr.  (Del.)  248) 8-877 

Merchants'    Bank    17.    Ballou     (98    Va. 

112)    8-861 

Merchants',   etc.,   Bank  17.   Pennsylvania 

(167  U.  S.  461) 9-524,  529,  617 

Merchants',  etc..  Bank's  Appeal  (31  Conn. 

63)    8-876 

Merchants  Ins.  Co.,  In  re  (3  Biss.  (U.  S.) 

162)    8-602 

Merchants  L.  Assoc.  17.  Yoakum  (98  Fed. 

Rep.  251)    9-566 

Merchants'  Mfg.  Co.  17.  Grand  Trunk  R. 

Co.  (13  Fed.  Rep.  358) 9-424 

Merchants'  Nat.  Bank  i'.  Braithwaite  (7 

N.  Dak.   358) 8-868,  860 

17.  U.  S.  (101  U.  S.  1) 8-605 

Meriwether  17.  Garrett  (102  U.  S.  472) . . 

8—782  863 
Merriam  17.  U.  S.  (29  Ct.  CI.  260),  9-307!  311 
Merrill  i?.  Boston,  etc.,  R.  Co.  (63  N.  H. 

259)    8-448 

Merritt  v.  American  Steel  Barge  Co.  (75 

Fed.   Rep.   815) 9-144 

Merrvman,  Ex  p.  (Taney  (U.  S.)  246).. 

8-675,  691,  692,  693;  9-54,  357 

Meteor,  The  (12  Op.  Atty.-Gen.  2) 9-64 

Metropolitan  Bank  17.  Van  Dyck   (27  N. 
Y.  400)    8-678;  9-367 

Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Metropolitan  Board  of  Excise  v.  Barrie 

(34  N.  Y.  657) 8-853 

Metropolitan  R.  Co.  v.  District  of  Colum- 
bia (132  U.  S.  9) 8-658,  660 

17.  Highland  St.   R.  Co.    (118  Mass. 

290)    8-795 

V,  Macfarland  (20  App.  Cas.  (D.  C.) 

432) »-300 

V,  Moore  (121  U.  S.  558) 9-348 

Mette  t?.  McGuckin  (18  Neb.  324) 9-172 

Metzger,  In  re  (17  Fed.  Cas.  No.  9,511) . . 

9-29,  30,  34.  77,  220,  223,  254 

Meul  V.  People  (198  U.  S.  258) 9-602 

Mexican  Cent.  R.  Co.  r.  Pinkney  (149  U. 

S.   194)    9-424 

Mexican  Nat.  R.  Co.  v.  Mussette  (86  Tex. 

708)    8-860 

Meyer  t?.  Richmond  (172  U.  S.  82) 9-457 

Meyers  i?.  Shields  (61  Fed.  Rep.  718) .. . 

9-394,  426,  512,  523 
Miami  County  v.  Bearss  (25  Ind.  110),  8-647 
Miantinomi,   The    (3   Wall.   Jr.    (C.   C.) 

46)    8-606 

Michigan  Cent.  R.  Co.  r.  Collector   (100 

U.  S.  595) 8-355,  751 ;   9-309 

t?.  Slack  (17  Fed.  Cas.  No.  9.527a) . . 

8-355,  751  ;  9-309 
Michigan    State    Bank    v.    Hastings    (1 

Dougl.    (Mich.)    225) 8-791 

Michigan  Telephone  Co.  r.  Charlotte  (93 

Fed.  Rep.  12).. 8-390,  468,  755.  760;  9-430 
Micou  r.  Tallassee  Bridge  Co.   (47  Ala. 

662)     8-837,  860 

Middlesex  Turnpike  Co.  v.  Freeman   (14 

Conn.  85)    8-839 

Milan,  etc..  Plank-road  Co.  r.  Husted  (3 

Ohio  St.  578) 8-771,  787.  799 

Milan   Milling,   etc.,    Co.   v.   Gorten    (93 

Tenn.  590)  ' 8-384 

Milbum,  Exp,  (9  Pet.  (U.  S.)  704) .. .  .9-127 
Milbum  Tp.  t\  South  Orange   (55  N.  J. 

L.  254)    8-783 

Miles  V.  King  (5  S.  Car.  146) 8-873 

V.  Strong  (68  Conn.  273) 9-434 

Military    Commissions     (11     Op.    Atty.- 

Oen.  297)    8-643 

Miller,  In  re  (110  Mich.  677) 8-739 

Miller,    Matter    of    (5    Mackey    (D.    C.) 

512)    9-43 

Miller  v.  Bone  (19  Iowa  571) 8-357 

V.  Cornwall     R.     Co.     (168     U.     S. 

132)    9-423 

V.  Dennett  (6  N.  II.  109) 8-885 

V.  Goodman    (91  Trx.  41) 8-523,  562 

■V.  McQuerry     (5    McLean     (U.     S.) 

469)     9-190,  342 

V,  New   York    (109   U.    S.   303).... 

8-20.3.  409,  410 
t?.  State  (15  Wall.  (U.  S.)  478)... 8-796 
V.  U.  S.  (11  Wall.  (U.  S.)  292).... 

8-639,  641 
Milligan,  Ex  p.  (4  Wall.  (U.  S.)   115).. 

8-643,  691,  693;  9-10,  00,  128,  326 

Milliken  t?.  Sloat  ( 1  Nov.  573) 8-678 

Milliman    v.    Oswego,    etc.,    R.    Co.    (10 

Barb.   (N.  Y.)   87) 8-816 

Milne    v.    Huber    (3    McLean     (U.    S.) 

212)    8-879 

Milner  v.  Pensacola    (2   Woods    (IT.    S.) 

632 8-778.  780 

Milnor  r.  New  Jersey  R.  Co.   (6  Am.  L. 
Reg.  6)   8-490,  758 


681 


Milwaukee  Electric  R.,  etc.,  Co.  v,  Mil- 
waukee  (87  Fed.  Rep.  579) fr-473 

Mills    t?.    Duryee     (7    Cranch     (U.    S.) 

485)    9-146 

V.  Green   (67  Fed.  Rep.  818) 

9-370,  400,  638 
V.  Martin  (19  Johns.  (N.  Y.)  24),  8-663 

f?.  Scott  (99  U.  S.  27) 8-868 

V.  St.  Clair  County  (7  111.  198) 

8-485,  759,  811,  839,  840 
V,  St.  Clair  County  (8  How.  (U.  S.) 

586)    8-763 

V.  U.  S.  (19  Ct.  CI.  94) 9-320 

Mimmack  r.  U.  S.  (97  U.  S.  437) 9-37 

Minder  v.  State  (113  Ga.  772) 9-564 

Miner  v,  Markham   (28  Fed.  Rep.  393), 

8-332 
Miners'  Bank  v.  Iowa   (12  How.  U.  S.) 

1)    9-210 

Minneapolis    v.    Reum     (56    Fed.    Rep. 

581)    8-581 

Minneapolis  Brewing  Co.  r.  McGillivray 

(104  Fed.  Rep.  266) 8-432,  434,  629 

Minneapolis  Eastern  R.  Co.  v.  Minnesota 

(134  U.  S.  467) 8-819 

Minneapolis,  etc.,  R.  Co.  t'.  Beckwith  ( 129 

U.  S.  27) . . .  .9-423,  475,  546,  548,  577 

t?.  Gardner  (177  U.  S.  332) 8-809 

V.  Herrick  (127  U.  S.  210)... ^477,  576 

V.  Milner  (57  Fed.  Rep.  277) 8-440 

V,  Minnesota  (186  U.  S.  260) 8-449 

v.  Minnesota  (193  U.  S.  63) 9-477 

Minnesota  r.  Barber  (136  U.  S.  313)... 

8-437,  440 
V.  Duluth,  etc.,  R.  Co.  (97  Fed.  Rep. 

359)    8-823 

V.  Hitchcock   (185  U.  S.  383) 

9-118,  119,  366 
V,  Northern   Securities   Co.    (194   U. 

S.  63)    9-106,   142,  145 

Minnesota,   etc..   Land,  etc.,   Co.  v.   Bil- 
lings  (111   Fed.  Rep.  972) 9-618 

Minor,  In  re  (69  Fed.  Rep.  233) .  .8-391, 

392,  429,  657 

Minor  v.  Happersett  (53  Mo.  62) 9-400 

V.  Happersett     (21     Wall.     (U.    S.) 

165)    9-215,  387,  398,  399 

Minot   t7.    Philadelphia,   etc.,   R.   Co.    (2 

Abb.  (U.  S.)  323) 8-543 

Mississippi  v.  Johnson  (4  Wall.  (U.  S.) 

498)    9-73 

Mississippi   Art,   etc.,   Soc.   r.   Musgrovo 

(44  Miss.  820) 8-855,  862,  866 

Mississippi    Cent.    R.   Co.   v.    State    (46 

Miss.  157)    9-236 

Missi.ssippi    R.    Co.    v.    McDonald     (12 

Heisk.    (Tenn.)    54) 8-754 

Mississippi  River  Bridge  Co.  v.  Loncrgan 

(91    111.  517) 8-486 

Missouri  r.  Dockery  (191  U.  S.  165)... 

9-393,  613,  617 
t?.  Illinois  (180  U.  S.  208) . . .  .8-267, 

271;  9-120 

V,  Lewis  (101  U.  S.  30) 9-558 

V.  Murphy  (170  U.  S.  99) 8-755 

r.  Walker  ( 125  U.  S.  339) 8-766 

Missouri  Durg  Co.  r.  Wyman  (129  Fed. 

Rep.  625)    8-616 

Missouri,  etc.,  R.  Co.  r.  Fookes  (40  S.  W. 

Rep.  858)    8-464 

V.  Haber  (169  U.  S.  023) 8-390, 

394,  442,  458 ;  9-222 
Volume  IX. 


n 


TABLE  OF  CASES  CITED 


Missouri  V.  Labette  County  (9  Kan.  App. 

546)    ^613 

17.  McCann  (174  U.  S.  687) 8-446 

r.  May  (194  U.  S.  269) ...  .8-268;  9-580 

17.  Roberts  (162  U.  S.  114) 9-33 

17.  Rock  (4  Wall.  (U.  S.)  117,  181) . . 

8-864 

17.  Simonson  (64  Kan.  802) 9-666 

Missouri,    etc.,    Trust    Co.    r.    Krumseig 

(172  U.  S.  351) 8-621 

Missouri  Pac.  R.  Co.  v,  Finley  (38  Kan. 

555)     8-442 

t7.  Haley  (25  Kan.  36) 9-676 

17.  Humes    (115   U.   S.   512).. 9-426, 

429,  476,  576,  677 

V.  Mackey  (33  Kan.  298) ^676 

V,  Mackey   (127   U.  S.  207).. 9-423, 

477,  646,  676 

17.  Merrill  (40  Kan.  404) 9-666 

V,  Nebraska  (164  U.  S.  414).. 9-496,  496 

t7.  Terry  (115  U.  S.  523) 9-577 

V,  Tietken  (49  Neb.  130) 8-376 

Mitchell,  In  re  (62  Fed.  Rep.  676) 8-566 

Mitchell  f7.  Clark  (110  U.  S.  642) 

8-751;  9-113 

V,  Cothrans  (49  Ga.  125) 8-886 

17.  Great  Works  Milling,  etc.,  Co.  (2 

Story    (U.   S.)    648) 9-76,  110 

V,  Harmony  (13  How.  (U.  S.)  134),  9-320 

17.  Lenox  (14  Pet.  (U.  S.)  49) 9-147 

17.  People's    Sav.    Bank     (20    R.    I. 

500)    9-636 

17.  Steelman   (8  Cal.  369) 8-472 

V.  U.  S.  (18  Ct.  CI.  286) 8-710 

17.  Wells   (37  Miss.  235) 9-191 

Mobile  17.  Waring  (41  Ala.  139).. 8-892,  893 
17.  Watson   (116  U.  S.  300).. 8-777, 

778    780 
Mobile   County   r.   Kimball    (102    U.   s! 

691)   8-388,  389,  396,  477,  781 

Mobile,  etc.,  R.  Co.  17.  Dismukes  (94  Ala. 

131)    8-450 

17.  Sessions  (28  Fed.  Rep.'  594) 

8—379    462 

17.  Steiner  (61  Ala.  659) 8-792 

V.  Tennessee  (153  U.  S.  487) .  .8-801,  887 
Mobile  Ins.  Co.  r.  Columbia,  etc.,  R.  Co. 

(41  S.  Car.  408) 8-755:  9-476.  577 

Moers  t'.  Reading  (21  Pa.  St.  188) 8-821 

Mohawk  Bridge  Co.  v.  Utica,  etc.,  R.  Co. 

(6  Paige  (N.  Y.)  554) 8-836 

Moline  Plow  Co.  17.  Wilkinson  ( 105  Mich. 

57)    8-523 

Monongahela  Nav.  Co.  v.  Coon  (6  Pa.  St. 

381)    8-786 

17.  Coons  (6  W.  &  S.  (Pa.)  109) 8-862 

17.  U.  S.  (148  U.  S.  312).... 8-260, 
397.  906;  0-241,  247,  249,  256, 
307,    308,    318,    321,    325,    336, 

352,  355 

Monroe,  In  re  (46  Fed.  Rep.  52) 9-431 

Montalet  17.  Murray    (4  Cranch   (U.  S.) 

46)    9-105 

Montana  Co.  i?.  St.  Louis  Min.,  etc.,  Co. 

(152  U.  S.  162) 9-303,  434 

Montgomery,  In  re  (48  Fed.  Rep.  896) . . 

9-367,  317,  319 
Montgomery  17.  Birdsong  (126  Ala.  632),  9-524 

r.  Casson  (16  Cal.  189) 8-773 

17.  U.   S.    (19  Ct.  CI.  375) 9-37 

Montpelier  r.  East  Montpelier   (29  Vt. 
12)    8-783 


Montpelier  Academy  17.  George   (14  La. 

396)    8-842 

Moore  v.  Eufaula  (97  Ala.  671) 8-548 

17.  Fowler   (Hempst.   (u.  S.)   636).. 

8-860,  871,  878 

17.  Holland  (16  S.  Car.  15) 8-851 

17.  Illinois   (14  How.   (U.  S.)    13).. 

9-190,  191,  265 

17.  Martin   (38  Ala.  428) 8-872 

17.  Missouri  (159  U.  S.  678) 9-559 

17.  Moore  (47  N.  Y.  468) 8-355 

17.  New  Orleans  (32  La.  Ann.  726) . . 

8-777,  782,  862,  888 

17.  State  (40  Ala.  53) 8-729 

17.  State    (48  Miss.    147) 8-786,  855 

17.  State  (43  N.  J.  L.  204) . .  .8-727, 

728,  731 
Moran  t7.  Goodwin  (130  Mass.   158)... 8-853 

17.  New  Orleans  (112  U.  S.  70) 

8-536,  549 
Moredock  17.  Kirby  (118  Fed.  Rep.  182) . . 

9-177,  431 

Morgan,  Ex  p.   (20  Fed.  Rep.  303) 

9-184,  185,  209 
Morgan's  Case  (18  Op.  Atty.-Gen.  180),  9-17 

Morgan  i?.  Com.  (98  Va.  812) 8-574,  746 

17.  Dudley  (18  B.  Mon.  (Ky.)  716),  8-583 

17.  Keenan  (1  S.  Car.  327) 9-237 

17.  Louisiana  (93  U.  S.  217).. 8-800,  809 

V.  Neville  (74  Pa.  St.  57) 9-175 

17.  Parham  (16  Wall.  (U.  S.)  471),  8-536 
Morgan's  Louisiana,  etc.,  R.  Co.  17.  Board 

of  Health  (36  La.  Ann.  667) 8-904 

Morgan's    Steamship    Co.    17.    Louisiana 

Board  of  Health   (118  U.  S.  465) 

8-444,  706,  904 
Morley  17.  Lake  Shore,  etc.,  R.  Co.  (146 

U.  S.  168) 8-850;  9-460 

Morris  v.  Graham   (51  Fed.  Rep.  57)^  9-177 
17.     Healy   Lumber   Co.    (33    Wash. 

451)    9-441 

17.  Hitchcock  (194  U.  S.  388) 8-575 

17.  State  (62  Tex.  728) . .  .8-394,  479,  784 

17.  U.  S.  (30  Ct.  CI.  162) 9-313 

Morse  v.  Goold  (11  N.  Y.  281) 8-869 

V.  Hovey    (1    Barb.     Ch.    (N.     Y.) 

404)    8-586 

Morton  17.  Comptroller  Gen.    (4   S.  Car. 

430) 8-767,  770 

r.  Sharkey  (McCahon  (Kan.)  113),  8-868 
Moseley  17.  Chamberlain  (18  Wis.  704),  9-111 

Mosely  r.  Tuthill   (45  Ala.  621) 0-235 

Moses  r.  Kearney    (31   Ark.  261) 

8-763,  772,  773 
r.  U.    S.    (16     App.    Cns.     (D.    C.) 

428)    8-656;   9-304,  396 

Moses   Taylor,   The    (4    Wall.    (T  .     S.) 

411)    9-87,  98,   103,  111 

Mopler,  In  re  (4  Ohio  Cir.  Doc.  83) . .  .8-498 
Mops   v.   U.    S.    (23   App.   Cas.    (D.    C.) 

482)    8-650 

Motes  r.  U.  S.  (178  U.  S.  471) 9-333 

Motte    r.    Bennett    (2     Fish.    Pat.    Cas. 

642)    9-337 

Moynier,  Ex  p.  (65  Cal.  34) .  .9-403,  504,  568 
Movquong  Shing,  In  re   (125  Fed.  Rep. 

642)    9-71 

Mrous  r.  State  (31  Tex.  Crim.  597)... 8-736 
Mt.    Pleasant   r.    Beckwith    (100    U.    S. 

520)    8-780 

Mt.   Pleasant  Cemetery  Co.  V,  Newark 
(62  N.  J.  L.  539) 8-806 

682  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Mudge  V.   Exchange,  etc.,  Co.    (10  Rob. 

(La.)    4(50) 8-875 

Muglcr  V.  Kansas  (123  Fed.  Rep.  657) . . 

8-497 ;   9-406,  488,  489 
Muhlker  v.  New  York,  etc.,  R.  Co.   (197 

U.  S.  570)    8-866;   9-509 

Muirhead  v.  Sands  (111  Mich.  487)... 8-856 
Muller,  In  re  (7  Blatchf.   (U.  S.)  23).. 9-19 

Muller  r.  Dows  (94  U.  S.  444) 9-106 

V,  Hale  H38  Cal.  163) 9-653 

Mulligan  v.   Corbins    (7   Wall.    (U.   S.) 

489)    8-773 

I?.  U.  S.  (120  Fed.  Rep.  99) 9-172 

Mumma  v.  Potomac  Co.  (8  Pet.  (U.  S.) 

281)    8-790 

Mundy  r.  Monroe  (1  Mich.  68) 8-872 

Mnnford's  Case  (CI.  &  H.  El.  Cas.  316), 

8-336 
Municipality  No.  1  v.  Wheeler  (10  La. 

Ann.  745)    8-728 

Munn  t?.  Illinois  (94  U.  S.  113).. 8-260, 

496,  706;  9-424,  426,  469,  483,  485,  683 

Murch  V.  Tomer  (21  Me.  635) 8-577 

Murdoch  t?.  Ward  (178  U.  S.  139) 8-307 

Murdock    v.   Cincinnati    (39    Fed.    Rep. 

891)    9-624 

V.  Cincinnati  (44  Fed.  Rep.  727).. 9-637 

Murphy,  In  re  (Woolw.  (U.  S.)  141) ...  .8-700 

In  re  (87  Fed.  Rep.  551),  8-727,  739 

Murphy  t?.  Com.  (172  Mass.  265) 8-739 

17.  Massachusetts  (177  U.  S.  155),  9-439 

V,  People  (2  Cow.  (N.  Y.)  815) 

9-128,  241,  247,  260,  257,  326,  336, 

352,  366 

!?.  Ramsey    (114    U.    S.    42) 

8-699;    9-206,  209 
Murphy,  etc..  Test  Oath  Cases  (41  Mo. 

339)    8-733,  866 

Murphy    Varnish    Co.    v,    Connell     (10 

Misc.'(N.  Y.)   663) 8-623 

Murray,  Ex  p.  (93  Ala.  79) 8-667 

Ex  p.   (36  Fed.  Rep.  496) 

&-433,  636 
Murray  v.  Charleston  (96  U.  S.  432) . . 

8-760,  776,  863 
V.  Chicago,    etc.,    R.    Co.    (62    Fed. 

Rep.  24) 8-268,  374;   9-88 

V.  Chicago,  etc.,  R.  Co.  (92  Fed.  Rep. 

808)    .8-374 

V.  Hoboken  Land,  etc.,  Co.  (18  How. 
(U.  S.)  274).... 8-263;  9-70,  71, 

250,  289,  291,  302 
r.  Patrie  (5  Blatchf.  (U.  S.)  343) . . 

9-113,  351 
r.  Schooner      Charming    Betsy     (2 

Cranch   (U.  S.)   120) 8-584 

V.  State  (1  Tex.  App.  429) 8-729 

Muscatine  r.  Sterneman  (30  Iowa  628),  8-357 
Muske<7on  v.  Zeeryp  (134  Mich.  181).. 8-386 
Mu.skingum  County  r.  Board  of  Public 

Works   (39  Ohio  St.  633) 8-488 

Muskogee    Nat.    Telephone    Co.    v.    Hall 

(118  Fed.  Rep.  384) 8-471,  475 

r.  Hall  (64  S.  W.  Rep.  600),  8-382,  471 
Mussellman  v.  Mauk  (18  Iowa  239) . .  .8-357 
Mutual  L.  Ins.  Co.  v.  Blodgett  (8  Tex. 

Civ.  App.  45) 9-666 

r.  Boyle  (82  Fed.  Rep.  705).. 9-367,  373 

V.  Champlin   (21   Fed.  Rep.  80) 9-77 

V.  Richardson  (77  Fed.  Rep.  305),  8-884 
V.  Simpson  (28  S.  W.  Rep.  837).. 9-556 
V.  Walden  (26  S.  W.  Rep.  1012),  9-550 


Mutual   Union  Tel.  Co.   r.   Chicago   (16 

Fed.  Rep.  315) 8-766 

Myers    v,    Baltimore    County    (83     Md. 

385)    8-424,  556,  669,  893 

t?.  Irwin  (2  S.  &  R.  (Pa.)   368)... 8-833 
V.  Wheelock   (60  Kan.  747).. 8-869,  873 
Nachman,  In  re   (114  Fed.  Rep.  996).. 

8—257  *  9—278 '  282 
Nahant  v.  U.  S.  (136  Fed.  Repu  276) .  .9-318 
Narron  v,  Wilmington,  etc.,  R.  Co.   (122 

N.  Car.  856)    9-669 

Nashville   v.    Cooper    (6   Wall    (U.    S.) 

261)    :9-79,  111 

Nashville,  etc.,  R.  Co.  v.  Alabama   (128 

U.  S.  97)    8-403,  468;  9-128,  478 

V.  Alabama  City    (134  Ala.  419).. 

8-i>42;   9-614 

V,  Taylor  (86  Fed.  Rep.  173) 

9-79,  126,  394,  646,  608 
Nashville,  etc.,  Turnpike  Co.  v.  Davidson 

County  ( 106  Tenn.  268) 8-834 

Natal  1?.  Louisiana  (139  U.  S.  622) 

&-408,  492,  692 
Nathan  v.  Louisiana    (8  How.    (U.  S.) 

80) 8-661,  892,  895;  9-368 

National  Bank  v.  Augusta  Cotton,  etc., 

Co.   ( 104  Ga.  409) 8-860 

V.  Sebastian  County  (6  DHL  (U.  S.) 

414) .8-766,  869,  860;  9-114 

National  Cemeteries   (13  Op.  Atty.-Gen. 

133)   8-643,  666 

National  Cotton  Oil  Co.  v.  Texas    (197 

U.   S.    115) 9-461,  698 

National  Exchi  Bank  v.  Wiley  ( 196  U.  S. 

266)   9-166 

National  Fertilizer  Co.  v,  Lambert   (48 

Fed.  Rep.  458)    9-430 

National  Mut.  Bldg.,  etc.,  Assoc,  t?.  Bra- 

han  (193  U.  S.  647) 8-866;  9-142 

National  Steamship  Co.  v.  Tugman  (106 

U.  S.   118) 9-106 

Navigable    Waters    (20    Op.    Atty.-Gen. 

101) 8-410,  414 

Navigable    Waters    (21    Op.    Atty.-Gen. 

430) 8-294,  412 

Navigable    Waters    (22    Op.    Atty.-Gen. 

332)  .  .  .  / 8-480,  496 

Navigable  Waters  —  Delegation  of  Legis- 
lative   Functions    (21    Op.    Atty.-Gen. 

430)    9-313 

Navigable    Waters  —  Harbor    Lines    (22 

Op.  Atty.-Gen.  601) ..  .8-376,  377,  378,  413 
Navy   Efficiency   Act    (8   Op.   Atty.-Gen. 

223,  366)    8-684;  9-37 

Navy  Regulations  (6  Op.  Atty.-Gen.  10), 

8-649;  9-8 
Navy    Regulations    (10    Op.    Atty.-Gen. 

413)    8-647 

Neaderhouser  v.  State  (28  Ind.  266) 

8-409    410    4l2 

Neagle,  In  re  (135  U.  S.  64) .'9-53!     54 

Neal  V.  Delaware  (103  U.  S.  389) .  .9-663»  639 

Nealy  v.  Gregory  (13  Fla.  417) 8-883 

Neass  v.  Mercer  (15  Barb.  (N.  Y.)  318),  8-878 
Ned,  The  (1  Blatchf.  Prize  Cas.  119).. 8-641 

Neely  v.  Henkel    (180  U.  S.   122) 

8-278,  700;  9-31 

Neff's  Appeal  (21  Pa.  St.  243) 8-854 

Neilson    v.    Garza    (2    W^oods    (U.    S.) 

287)    8-436,  897,  898 

Nelms     V.     Edenburg     American     Land 
Mortg.  Co.  (92  Ala.  157) . .  .8-384,  387,  623 

683  Volume  IX. 


TABLE  OF  CASES  CITED 


Nelson  v,  Allen  (1  Yerg.  (Tenn.)  360) .  .8-874 
17.  Leland    (22  How.    (U.   S.)    56).. 

8—409  *  9—91 
V,  Police  Jury  (11  U.  S.  721),  8-775,  8ttl 

V.  U.  S.   (30  Fed.  Rep.   115) 

8-639;  9-31,  194,206,  209 
V.  Veimont,    etc.,    R.    Co.    (26    Vt. 

717)    8-815 

Nelson,  C.  N.,  Lumber  Co.  v.  Loraine  (22 

Fed.  Rep.  55) 8-569 

Nessaroey^s  Case  (1  Bart.  £1.  Cas.  148),  8-299 
Neves  t?.  Scott  (13  How.  (U.  S.)  272).. 9-81 

Nevitt,  In  re  (117  Fed.  Rep.  453) 9-19 

Nevitt  V,  Port  Gibson  Bank  (6  Smed.  & 

M.   (Miss.)   513) 8-833,  855,  880 

New  17.  Walker  (108  Ind.  366) 8-626,  629 

Newark  17.  Watson  (56  N.  J.  L.  667).. 8-756 
Newark,  etc.,  Horse  Car  R.  Co.  r.  Clark 

(53  N.  J.  L.  332) 8-799 

Newark  Library   Assoc,   Matter  of    (64 

N.  J.  L.  217) 8-794 

Newbury  v.  Patterson  (53  N.  J.  L.  120),  8-772 
Newburyport  Water  Co.  i;.  Newburyport 

(193  U.  S.  577) 8-825;   9-488 

17.  Newburyport      (103     Fed.     Riep. 

586)    9-499 

17.  Newburyport      (113     Fed.     Rep. 

677)    8-824 

New  Castle  v.  Electric  Co.   (16  Pa.  Co. 

Ct.  663)  8-757 

Newcomb,  In  re  (18  N.  Y.  Supp.  16).. 9-336 
New  England  City  Bank,  Ex  p,  (3  How. 

(U.   S.)    317) 9-68 

New  England   Engineering   Co.  i;.   Oak- 
wood  St.  R.  Co.  (75  Fed.  Rep.  167),  9-479 
New    England    Mortg.    Security    Co.    17. 

Vader  (28  Fed.  Rep.  274) 8-750,  847 

New  England  Mut.   Marine   Ins.   Co.   17. 

Dunham   (11  Wall.  (U.  S.)   24) 9-89 

New  Gloucester  School  Fund  t7.  Bradbury 

(11  Me.  118)    8-843 

New  Hampshire  17.  Louisiana  (108  U.  S. 

86)    9-102 

New   Haven,  etc.,   R.  Co.  17.   Hamersley 

(104    U.    S.    1) 8-823 

New  Haven,  etc.,  Toll  Bridge  Co.  r.  Bun- 

nel  (4  Conn.  54) 8-839 

New  Jersey  i?.  Wilson  (7  Cranch  (U.  S.) 

164)    8-802 

17.  Yard  (96  U.  S.  114) 8-771,  796 

New  Jersey  Steam  Nav.  Co.  v.  Merchants' 

Bank  (6  How.  (U.  S.)  390) 9-86, 

89,  97,  101 

Newkirk   r.   Chapron    (17    111.   348) 

8-861,  883 
New  Lamp  Chimney  Co.  r.  Ansonia  Brass, 

etc.,  Co.   (91  U.  S.  661) 8-592 

New    Mexico    r.    U.    S.    Trust    Co.    (172 

U.  S.  171)    8-803 

r.  U.  S.  Trust  Co.  (174  U.  S.  547) . . 

8-803,  811 
New  Orleans  v.  Citizens'  Bank  (167  U.  S. 

406)    8-804 

17.  Cordeviolle  (13  La.  Ann.  268).. 8-7 28 
r.  Eclipse    Tow-Boat    Co.     (33    La. 

Ann.  647)    8-549,  902 

17.  Houston   (119  U.   S.  279) 8-804 

17.  Morris  (106  U.  S.  604) 8-776 

r.  Morris  (3  Woods  (U.  S.)   115).. 8-870 
17.  New    Orleans    Water    Works    Co. 

(142  U.  S.  88)    8-760;  9-537 

17.  Paine    (147  U.   S.  261) 9-73 

684 


New   Orleans   i\   Prats    (10   Rob.    (La.) 

459)   8-483,  894 

V.  St.  Anna's  Asylum  (31  La.  Ann. 

292)    8-792,  796,  797 

17.  Ship    Martha   J.    Ward    (14    La. 

Ann.  287)    8-894 

17.  Winter  (1  Wheat.  (U.  S.)  91).. 9-106 
New    Orleans    Canal,    etc.,    Co.    r.    New 

Orleans  (12  La.  Ann.  364) 8-888 

17.  New  Orleans  (30  La.  Ann.  1371),  8-849 
New  Orleans  City,  etc.,  R.  Co.  r.  Louisi- 
ana (157  U.  S.  224) 8-879,  884 

17.  New  Orleans  (143  U.  S.  195) 

8-810,  817 
New  Orleans,  etc.,  R.  Co.  r.  Harris   (27 

Miss.  517)    8-786,  792 

New  Orleans  Gas  Co.  17.  Louisiana  Light 

Co.  (116  U.  S.  654) 8-752 

768,  810,  82:8,  862 
17.  Drainage  (Commission  (197  U.  S. 

453)     9-484 

New  Orleans  Nat.  Bank  17.  Merchant  (18 

Fed.  Rep.  847) 8-^16 

New  Orleans  Waterworks  Co.  17.  Louisi- 
ana Sugar  Refining  Co.  ( 125  U.  S. 

31)     8-863,  864 

17.  Rivers  (115  U.  S.  674) 8-752, 

824,  %z,b,  862,  863 

Newport  17.  Com.   (106  Ky.  434) 8-778 

17.  Mudgett  (18  Wash.  276) 9-619 

17.  Taylor  (16  B.  Mon.  (Ky.)  792).. 8-486 
Newport,  etc.,  Bridge  Co.  17.  U.  S.  (106 

U.  S.  480)    8-396,  414,  416;  9-313 

Newson  17.  Galveston  (76  Tex.  664) 9-492 

New  State  House,  In  re  (19  R.  1.  326) .  .9-336 

Newton  17..  Com.   (82  Va.  647) 8-768,  881 

17.  Hagerman  (22  Fed.  Rep.  626),  8-876 
17.  Mahoning    County     (100    U.    S. 

649)    8-760,  773,  811 

17.  Mahoning  County    (26   Ohio   St. 

618)    8-811 

r.  Roper  (160  Ind.  630) 9-627 

17.  Tibbetts  (7  Ark.  152) 8-877 

New  York  17.  Barker  (179  U.  S.  284),  9-611 
17.  Bennett  (113  Fed.  Rep.  516)... 9-660 
17.  Compagnie      Generale      Transat- 
lantique    (10    Fed.    Rep.    361)... 

8-267,  533 
17.  Dibble  (21  How.  (U.  S.)  368).. 9-358 
17.  Eighth  Ave.  R.  Co.  (43  Hun  (N. 

Y.)  614)    8-799 

17.  Furgueson     (23     Hun     (N.     Y.) 

594)    8-484 

17.  Herdje     ((iS    N.    Y.    App.    Div. 

370)    8-756 

17.  Knight  (192  U.  S.  21) 8-430.  543 

17.  Miln  (2  Paine  (U.  S.)  429) ...  .8-391 

V.  Miln    (11    Pet.    (U.  S.)    138) 

8-391,  616,  617,  532 
17.  Roberts  (171  U.  S.  661) ..  .8-522, 

554;  9-613 
17.  Second  Ave.  R.  Co.  (34  Barb.  (N. 

Y.)  41)    8-818 

17.  Squire  (145  U.  S.  191) 9-467,  587 

17.  Tax    Com'rs    (2    Black    (U.    S.) 

620)     9-219,  233 

New  York   Bank  r.  New  York  County 

(7  Wall.   (U.  S.)   30) 9-233 

New  York  Cent.  R.  Co.  v,  Lockwood  (17 

Wall.   (U.  S.;   357 9-107 

New  York,  etc..  Mail  Steamship  Co.  p. 
U.  S.  (125  Fed.  Rep.  320) 8-704 

Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


New  York,  etc.,  R.  Co.  v.  Bristol   (161 

\J.  S.  667) 8-762,  754; 

9-420,    479,   648,  680 

t7.  New  York   (166  U.  S.  631) 

8-391,  459;    9-579 
17.  Pennsylvania   (168  U.  S.  431).. 

8-431,  639 
New  York,  etc..  Steamship  Co.  r.  Ander- 
son (50  Fed.  Rep.  462) 9-349 

New  York  Guaranty,  etc.,  Co.  t7.  Board 

of  Liquidation  (105  U.  S.  622) 8-864 

New  York  Indians  v,  U.  S.   (170  U.  S. 

23)    9-28 

New  York  L.  Ins.  Co.  v.  Cravens   (178 

U.  S.  401) 8-383 

V.  Cuyahoga  County  (106  Fed.  Rep. 

123)    8-760 

1?.  Orlopp  (25  Tex.  Civ.  App.  284),  9-562 
New   York   Sanitary   Utilization   Co.   v. 
Health    Dept.    (61    N.    Y.    App.    Div. 

106)    8-775 

Ng  Loy  Hoe,  In  re  (63  Fed.  Rep.  914) . . 

9-130,  327 
Niagara  F.  Ins.  Co.  v.  Cornell  (110  Fed. 

Rep.  821)    9-461,  556,  699 

Nial  V.  Ellington  (134  N.  Car.  131) . . .  .8-846 

Nichols,  In  re  (48  Fed.  Rep.  164) 8-562 

Nickels  17.  Griffin  (1  Wash.  Ter.  385),  9-212 
Nicol  V,  Ames  (173  U.  S.  515).. 8-306, 

308,  349,  361 

Nielsen,  Petitioner  (131  U.  S.  176) 9-269 

Nigfairs  Case  (Taft  El.  Cas.  199) 8-320 

Niles's  Case  (Taft  El.  Cas.  136) 8-326 

Nishimura    Ekiu   i?.   U.    S.    (142   U.    S. 

659)    8-420,  680;   9-296 

Noble  17.  Mitchell  (100  Ala.  631) 8-623 

Nobles  17.  Georgia  (168  U.  S.  406) 9-435 

Nock's  Case   (2  Ct.  CI.  451) 9-70 

Noel  17.  Ewing  (9  Ind.  37) 8-846,  864 

Nones   r.   Edsall    (1    Wall.   Jr.    (C.   C.) 

189)    8-332 

Noonan     17.     Lee     (2     Black     (U.     S.) 

609)    9-81     82 

Norfolk,  etc.,  R.  Co.  v.  Com.    (93  Va. 

749)    8-466 

V.  Pendleton  (166  U.  S.  673),  8-808,  809 
r.  Pennsylvania   (136  U.  S.  118).. 

8-379,   550,   654;    9-160,  162,  163 

17.  Sims  (191  U.  S.  451) 8-567 

Norris  v.  Abingdon  Academy  (7  Gill  & 

J,  (Md.)  7) 8-843 

17.  Boston  (4  Met.  (Mass.)  286)... 8-632 
17.  Boston   (7   How.    (U.   S.)   412).. 

8-361,  429,  440,  444,  580,  687,  706 
17.  Doniphan  (4  Met.  (Ky.)  391) . .  .8-640 
North  Bloomfield  Gravel  Min.  Co.  r.  U. 

S.  (88  Fed.  Rep.  669) 8-412 

North   Braddock   17.   Central   Dist.,   etc., 

Tel.  Co.  (11  Pa.  Super.  Ct.  24) 8-469 

North  Cape,  The  (6  Biss.  (U.  S.)  505) . . 

8-901,  902 
North   Carolina   17.   Temple    (134   U.    S. 

30)     9-85,  367 

V,  Vanderford  (35  Fed.  Rep.  282) . . 

9-289,  299 
Northern  Cent.  R.  Co.  v.  Marvland  (187 

U.  S.  267)   8-792,  796,  887 

Northern  Pac.  R.  Co.  r.  Barnes   (2  N. 

Dak.  310)   9-613 

r.  Barnes  (2  V.  Dak.  395) 9-613 

r.  Brewer   (2  \.  Dak.  .390) 9-613 

r.  Raymond  (5  Dak.  369) 8-537 


Northern  Pac.  R.  Co.  17.  Strong   (2  N. 

Dak.  396)   ft-613 

17.  Tressler  (2  N.  Dak.  397) 9-613 

Northern   Securities  Co.  17.   U.   S.    (193 
U.  S.  344) .  .8-378,  396,  397,  399,  418, 

419,  431,  676;   9-63,  219,  361 
Northern  Transp.  Co.  17.  Chicago  (99  U. 

S.  643) 8-476 

North  German  Lloyd  S.  S.  Co.  17.  Hed- 

den  (43  Fed.  Rep.  19) 9-72,  226 

North  Missouri  R.  Co.  r.  Maguire   (20 

Wall.  (U.  S.)  61) 8-757,  811 

17.  Maguire  (49  Mo.  490) 8-811 

Northrup,  Ex  p.  (41  Oregon  489),  9-506,  602 
North  Springs  Water  Co.  i7.  Tacoma  (21 

Wash.  517)  8-826 

Norton,  Ex  p.  (44  Ala.  177) 8-883;  9-235 

Norton  17.  Brownsville  (129  U.  S.  490),  8-822 
Northwestern    Fertilizing    Co.    i;.    Hyde 

Park  (97  U.  S.  666) 8-811,  869 

Northwestern  Mut.  L.  Ins.  Co.  17.  Quinn 

(69  Fed.  Rep.  462) 9-40 

Northwestern    Telephone    Exch.    Co.    17. 

Minneapolis  (81  Minn.  140) 8-820 

Northwestern  Union  Packet  Co.  17.   St. 

Louis   (100  U.  S.  427).... 8-487,  902 
V.  St.  Paul  (3  Dill.  (U.  S.)  454).. 8-901 
Northwestern  University  17.  People   (99 

U.  S.  309) 8-803,  864,  887 

Norwich,   etc.,   R.    Co.    t*.   Johnson    (15 

Wall.   (U.  S.)    196) 8-678 

Norwich  Gas,  etc.,  Co.  17.  Norwich   (76 

Conn.    665) 9-686 

Norwood  17.  Baker  (172  U.  S.  277),  9-498,  619 
17.  Western  Union  Tel.  Co.  (25  Pa. 

Super.  Ct.  408) 8-468 

Nottage  17.  Portland  (36  Oregon  639).. 

8-866,  867 
Nugent,  Ex  p.  (Brun.  Col.  Cas.  (U.  S.) 

296) 8-328,  329 

Nunn  17.  State  (1  Ga.  243) 9-248 

Nutting   17.    Massachusetts    (183    U.,  S. 

556)    8-626,  671 

Oats  17.  National  Bank  (100  U.  S.  239),  9-107 
Ochiltree  17.  Iowa  R.  Contracting  Co.  (21 

Wall.  (U.  S.)  251) 8-788,  860 

O'Conley    i7.    Natchez    (1    Smed.    &    M. 

(Miss.)  31) 8-900,  902 

O'Connor,  In  re  (37  Wis.  386) ..  .8-664, 

665,  068 
O'Donnell   r.   Bailey    (24   Mass.    386).. 

8-763,  805 
r.  Philadelphia     (2     Brews.     (Pa.) 

482)    8-774 

Office  —  Compensation     (22    Op.    Atty.- 

Gen.  184) 9-41 

Ogden  r.  Saunders   (12  Wheat.   (U.  S.) 
213)   . .  .8-262,  580,  591,  696,  714,  726, 

859,  861.  876 
Ogden  City  17.  Grossman  (17  Utah  66),  8-647 
Oprilvic  r.  Crawford  County  (7  Fed.  Rep. 

747)    8-560 

O'Hare  r.  Leonard    (19  Iowa  516) 8-357 

Ohio  17.  Bliss  (3  Grant  Cas.  (Pa.)  427),  9-112 

r.  Dollison    (194   U.    S.    447) 

9-247,  249,  266,  325,  336,  352,  366, 

431,  647,  691 
Ohio,  etc..  R.  Co.  v.  McClure  (10  Wall. 

(U.  S.)  515) 8-862,  864 

r.  Tabor  (98  Ky.  607)  8-446 

Ohio  L.  Ins.,  etc.,  Co.  r.  Debolt  (16  How. 
(U.    S.)    416)    8-831;    9-369 

685  Volume  IX. 


TABLE  OF  CASES  CITED 


Ohio  Oil  Co.  V.  Indiana  (177  U.  S.  190), 

9-505 
Ohio  Valley  Railway's  Receiver  v,  Lan- 

dee  (104  Ky.  431) 8-459;  9-402,  566 

Old    Dominion    Bank    v.    McVeigh    (20 

Gratt.   (Va.)   457)    8-832,  863 

Old  Dominion  Steamship  Co.  v.  Virginia 

(198  U.   S.   307) 8-535,  536 

Old  Town  Bank  t;.  McCormick   (96  Md. 

350)    8-596 

Olden  r.  Hallet  (5  N.  J.  L.  535) .  .8-592,  874 
Oliver,  Matter  of  (17  Wis.  686).. 8-691,  693 

Oliver  t?.  Keightley  (24  Ind.  515) 8-647 

V,  Memphis,  etc.,  R.   Co.    (30   ^rk. 

128)    8-799 

17.  Washington      Mills      (11      Allen 

(Mass.)  268)   9-166,  171 

Oliver  Lee,  etc.,  Bank's  Application   (21 

N.  Y.  9)    8-794 

Olmstead  v.  Rivers  (9  Neb.  234) 9-176 

Olsen  V,  Smith  (195  U.  S.  341) . . .  .8-431, 

491    494  *  9—225 

V,  Smith  (68  S.  W.  Rep.  320) ..  .'.9-502 

O'Neil  17.  McKewn  (1  S.  Car.  147) ...  .8-678 

V,  Vermont  (144  U.  S.  332) 9-352 

Onoka  Water  Works,  etc.,  Co.  v.  Anoka 

(109  Fed.  Rep.  581)    8-824 

Opel  r.  Shoup  (100  Iowa  424)   9-32 

Opinion    of    Justices    (9    Cush.    (Mass.) 

604)    8-755,  786 

Opinion  of  Justices    (14   Gray    (Mass.) 

619)    8-655;   9-247 

Opinion  of  Justices   (117  Mass.  603).. 8-845 

Opinion  of  Justices  (25  N.  H.  537) 9-176 

Opinion  of  Justices  (41  N.  H.  553) 9-192 

Opinions  of  Justices  (46  Me.  561) 9-192 

Opinions  of  Justices   (68  Me.  589) . . .  .8-581 
Oregon  City  Transp.  Co.  t?.  Columbia  St. 

Bridge  Co.    (53   Fed.   Rep.   550) 8^89 

Organ  t?.  State   (56  Ark.  267) 8-512 

Orient   Ins.    Co.    v,    Daggs    (172    U.    S. 

561)   9-397,  459,  546,  584,  588 

Oriental  Bank  v.  Freese  (18  Me.  109).. 

8-862,  878 
Ormerod  r.  New  York,  etc.,  R.  Co.   (13 

Fed.   Rep.    370)     8-480 

Orr  V,  Oilman   (183  U.  S.  287) 

8-758;    9-414,  423,   516,   618 
17.  Lisso   (33  La.  Ann.  477).. 8-592,  593 
Osbom  1?.  Nicholson   (13  Wall.    (U.  S.) 

654)     8-859;    9-189,  377 

V,  U.   S.   Bank    (9   Wheat.    (U.    S.) 
738) .  .8-580,  677;  9-77,  78,  85,  86, 

366,  370,  371 
Osborne  i;.   Florida    (164   U.    S.    654).. 

8-543,  545 

17.  Humphrey   (7  Conn.  335) 8-802 

17.  Mobile  (16  Wall.  (U.  S.)  479).. 8-645 

r.  U.  S.   (91  U.  S.  477) 9-22 

O'Shea  17.  U.  S.   (28  Ct.  CI.  392) 9-60 

Oshkosh  Waterworks  Co.  v.  Oshkosh  (187 

a  S.  443)    8-775,  803,  879 

Oskamp  17.  Lewis  (103  Fed.  Rep.  906) .  .9-526 
Osterman  i\  Baldwin    (6  Wall.    (U.   S.) 

116)    8-582 

Otis  17.  Parker  (187  U.  S.  o08) 9-495,  606 

Ouachita  Cotton  (6  Wall.  (U.  S.)  521) .  .8-639 
Ouachita  Packet  Co.  r.  Aiken  (121  U.  S. 

447)    8-478,  487,  902 

Overton  r.  Vicksburg  (70  Miss.  558).. 8-565 

Owen  17.  Branch  Bank  (3  Ala.  266) 8-719 

r.  Sioux   (01  Iowa  190) 9-590 


Owens  17.  Bowie  (2  Md.  457)   S-876 

Owensboro  17.  Owensboro  Waterworks  Go. 

(191  U.  S.  358) 8-827 

Owensboro,  etc.,  R.  Co.  17.  Daviess  County 

(3  S.  W.  Rep.   164)    9-627,  612 

Owings  17.  Norwood   (5  Cranch   (U.  S.) 

348)   9-79 

17.  Speed   (6  Wheat.   (U.  S.)   420).. 

8-273,  863 
Pabst  Brewing  Co.  17.  Crenshaw  ( 120  Fed. 

Rep.  147)    8-437;   9-590 

17.  Crenshaw   (198  U.  S.  17) 8-502 

17.  Terre  Haute  (98  Fed.  Rep.  331) . . 

8-499,  557 

Pace  17.  Alabama   (106  U.  S.  586; 9-667 

17.  Burgess  (92  U.  S.  374) 8-704 

Pacific  Coast  Steamship  Co.  17.  Railroad 

Com'rs    (18    Fed.    Rep.    11) 8-377, 

378,388,  389,  396,430,  471 
Pacific   Electric  R.   Co.   17.   Los   Angeles 

(194    U.    S.    118)     8-760 

Pacific  Express  Co.  r.  Seibert  (142  U.  S. 

350)    8-525,  539;  9-616 

Pacific  Gas  Imp.  Co.  17.  Ellert  (64  Fed. 

Rep.  421)    9-395 

Pacific  Ins.  Co.  i7.  Soule  (7  Wall.  (U.  S.) 

444)    8-283,  308,  351 

Pacific  Mail  Steamship  Co.  17.  Joliffe  (2 

Wall.     (U.    S.)     450) 8-491,  492 

Pacific  R.  Co.  17.  Maguire  (20  Wall.  (U. 

Pacific   R.    Commission,    Matter   of    (32 
Fed.  Rep.  241).. 9-61,  66,  79,  83,  102, 

261,  357 

Packet  Co.  17.  Keokuk  (95  U.  S.  84) 8-901 

Pacquette  17.  Pickness   (19  Wis.  219)..8-«74 

Padelford  r.  Savannah  (14  Ga.  439) 

8-260,  802 
Padgett  17.  Post  (106  Fed.  Rep.  600).. 8-779 
Pagaud  17.  State  (6  Smed.  &  M.  (Miss.) 

496)    8-720 

Palen  i?.  U.  S.  (19  Ct.  CI.  389) 9-37 

Palmer  17.  Barrett  (162  U.  S.  402) 8-666 

17.  Cuyahoga  County  (3  McLean  (U. 

S.)  226)    8-396,  480,  489 

17.  Hixon   (74  Me.  448).. 8-592,  874,  876 

17.  Laberee    (23    Wash.    409) 8-850 

17.    McMahon    (133    U.    S.    668) 

9-427,  613,  627,  612 

17.  State    (39   Ohio   St.   239) 8-629 

Pardon  (7  Op.  Atty.-Gen.  760) 9-26 

Pardon  (19  Op.  Atty.-Gen.  476) 9-19 

Pardon  for  Desertion  (14  Op.  Atty.-Gen. 

126)    9-20 

Pardoning  Power  (6  Op.  Atty.-Gen.  408),  9-22 
Pardoning     Power     (7     Op.     Atty.-Gen. 

661)     9-14,     15 

Pardoning     Power   (11     Op.     Atty.-Gen. 

227)    9-16,  18,  20,     21 

Pardoning    Power    of    President    (6    Op. 

Atty.-Gen.  535,  579) 8-259,  269; 

9-15,  17,  23,     24 
Pardoning   Power   of   President    (6    Op. 

Atty.-Gen.    20) ,. .  .9-16 

Pardoning  Power  of  President    (10  Op. 

Atty.-Gen.   454)    8-269;   9-14,     19 

Pardon  —  Lawton's  Case   (18  Op.  Atty.- 
Gen.   149)    9-628 

Pardon  of  Piratical  Murder  (1  Op.  Atty.- 
Gen.  359)    9-17 

Pardon  of  See-See-Sah-Ma  (6  Op.  Atty.- 
Gen,  368)    9-20 


686 


Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Pardon  —  ItMtitation   of   Fine    (16   Op. 

Atty.-Gcn.  1)    9-22 

Pardons  and  RemisBion  of  Forfeitures  (2 

Op.  Atty.-Gen.  329)    9-23 

Pargoud    v.   Richardson    (30    La.   Ann. 

1286)    8-356 

u.  U.  S.   (4  Ct.  CI.  337) 9-22 

V.  U.  S.  (13  Wall.  (U.  S.)   156).... 9-17 
Parker  v,  Davis  (12  Wall.  (U.  S.)  544),  9-316 

t7.  Otis    (130   Cal.   326) 9-410,495 

t?.  People  (13  Colo.  155) 9-433 

f?.  Savage  (6  Lea  (Tenn.)  406) 8-763 

17.  Shannonhouse  (Phil.  L.  (N.  Car.) 

209)    8-886 

r.  State  (65  S.  W.  Rep.  1066) 9-663 

r.  Sun  Ins.  Co.  (42  La.  Ann.  1172),  8-777 
Parkersburg,  etc.,  Transp.  Co.  v,  Parkers- 
burg  (107  U.  S.  693) 8-372,  417, 

902,  903 
Parkham  i?.  Vandeventer  (82  Ind.  644),  8-854 

Parks  t?.  Cofifey   (52  Ala.  42) 9-237 

t?.  Nelms  (115  Ga.  242) 9-432 

t?.  State  (159  Ind.  212) 9-410, 

500,  548,  604 
Parrott  v.  Alabama  Crold  L.  Ins.  Co.  (5 

Fed.  Rep.   391) 9-448 

Parrott,   Tiburcio,   In  re    (1    Fed.   Rep. 

490)    8-787 

Parsons,  Robert  W.,  The  (191  U.  S.  23) . . 

9-91,  97,  98,     99 
Parsons  v.  Armor  (3  Pet.  (U.  S.)  425) .  .9-347 
t?.  Bedford  (3  Pet.  (U.  S.)  433) .... 

9-337,  348,  350 
V.  District  of  Columbia   (170  U.   S. 

52)    8-660;  9-293 

V,  U.  S.  (30  Ct.  CI.  222) 9-46,     47 

V.  U.  S.  (167  U.  S.  327) 9-46,     47 

Passaic  River,  etc.,  Bridges  v.  Hoboken 

Land,  etc.,  Co.  (1  Wall.  (U.  S.)  116),  8-837 
Passenger    Law  —  Pardoning    Power    (6 

Op.  Atty.-Gen.  393)    9-22 

Passenger  Laws  —  Pardoning  Power    (6 

Op.   Atty.-Gen.  488) 9-16,    24 

Passengers    on    Schooner   Dart    (12    Op. 

Atty.-Gen.  414)    9-378 

Patapsco  Guano  Co.  v.   Board  of  Agri- 
culture (171  U.  S.  345) . . .  .8-435,  437, 

438,  890,  897,  898 
Patent  v,  Philadelphia,  etc.,  R.  Co.   (17 

Phila.  (Pa.)  292) 8-879 

Paterson   v.  Society,   etc.    (24   N.  J.   L. 

385)    8-782 

Patrie    v.    Murray    (43    Barb.    (N.    Y.) 

323)    9-351 

Patterson's  Case  (Taft  El.  Cas.  423) . .  .8-325 
Patterson's  Case  (Taft  El.  Cas.  271) . .  .9-628 
Patterson  v.   Bark  Eudora    (190  U.   S. 

173)    8-408;  9-298 

V.  Belford  (1  Ellsw.  El.  Cas.  52) . . . 

8—317    319 

V.  Kentucky   (97  U.  S.  503) 8-630 

Patton  V.  Asheville  (109  N.  Car.  685) ,  .8-854 
V.  Brady  (184  U.  S.  608) . .  .  .8-307, 

352,  359 
Patty- Joiner,  etc.,  Co.  v.  Cummins    (93 

Tex.  603)    8-599 

Paul  17.  Virginia  (8  Wall.  (U.  S.)  168) . . 

8-378,  383,  522;  9-160,  161,  162 

Paulsen  v,  Portland  (149  U.  S.  42) 9-528 

Paup  V,  Drew  (9  Ark.  205) 8-785 

Payne  v.  Baldwin  (3  Smed.  &  M.  (Miss.) 
661)    8-789 


Payne  t?.  Hook  (7  Wall.  (U.  S.)  480) . . 

9-81,    82 
r.  Kansas,  etc.,  R.  Co.  (46  Fed.  Rep. 

547)    9-310 

Peabody  t\  Stetson   (88  Me.  273) 

8-874,  875,  876 
Peacock   v.   Limburger    (67    S.   W.   Rep. 

518)    9-589 

r.  Pratt   (121  Fed.  Rep.  775) 

8-359;   9-250,  613 
Pearce    r.    Patton     (7    B.    Mon.     (Ky.) 

162) 8-763,  868,  884 

Pearsall  v.  Great  Northern  R.  Co.   (161 

U.  S.  664) 8-761,   764,  811,  822 

Pearson  v.  International   Distillery    (72 

Iowa  348)    8-398,  500;  9-406, 

488,  490 

V.  Portland  (69  Me.  278) 9-672 

17.  State  (56  Ark.  148) 8-885 

V.  Yewdall  (95  U.  S.  294) . . .  .9-336,  498 

Peck's  Case  (14  Ct.  CI.  85) 9-312 

Peck  t7.  Jenness  (7  How.  (U.  S.)  612) .  .8-602 

i\  U.  S.  (39  Ct.  CI.  125) 9-50 

t'.  Williamson   (1  Law  Repos.  (4  N. 

Car.)    53)    9-146 

Peerce  r.  Kitzmiller  (19  W.  Va.  564).. 8-848 
Peette    r.    Morgan    (19    Wall.     (U.    S.) 

582)    8-904 

Pegram  r.  American  Alkali  Co.  ( 125  Fed. 

Rep.  577)    8-626 

Pegues  t\  Ray  (50  La.  Ann.  574) 8-384 

Peik  r.  Chicago,  etc.,  R.  Co.   (94  U.  S. 

178)    8-431,  448;  9-469 

Peirce  v.  New  Hampshire  (5  How.  (U.  S.) 

574) 8-390,  393,  395,  426,  430,  499 

V,  Van  Dusen   (78  Fed.  Rep.  695).. 

8-403,  462 
Pembina  Consol.  Silver  Min.,  etc.,  Co.  v, 
Pennsylvania  (125  U.  S.  182).. 8-523; 

9-160,  163,  423,  587 

Pendleton  t?.  State   (6  Ark.  509) 9-165 

Peninsular  Lead,   etc..   Works   v.   Union 

Oil,  etc.,  Co.  (100  Wis.  488) 8-876 

Penn  r.  Tollison  (26.  Ark.  545) 9-235 

Pennie  v.  Reis  (132  U.  S.  464) 9-456 

Penniman's  Case  (103  U.  S.  714),  8-877,  878 
Pennock  v.  Dialogue  (2  Pet.  (U.  S.)  16),  8-623 
Pennoyer  r.  McConnaughy  (43  Fed.  Rep. 

196,   339)     8-765 

t7.  McConnaughy  (140  U.  S.  8) 9-372 

17.  Neff  (96  U.  S.  733) 9-431 

Pennsylvania   v.   Wheeling,   etc..   Bridge 

Co.  (18  How.   (U.  S.)  433) 

8-257,  412,  415,  475,  797;  9-82, 

119,  120,  121 
Pennsylvania  College  Cases  (13  Wall.  (U. 

S.)   213)    8-787,  792,  798,  799 

Pennsylvania  R.  Co.  v.   Baltimore,   etc., 

R.  Co.  (60  Md.  263) 8-815 

17.  Baltimore,  etc.,   R.  Co.    (37   Fed. 

Rep.  129) 8-401,  415,  416 

17.  Bowers  (42  Mo.  308) 8-762 

17.  Bowers  (124  Pa.  St.  190).. 8-754,  801 
17.  Com.  (3  Grant  Cas.  (Pa.)  129) . . 

8-633,  90n 

17.  Duncan  (111  Pa.  St.  361) 8-793 

17.  Duncan  (17  W.N.C.  (Pa.)  193),  8-87P 

r.  Hughes  (191  U.  S.  488) 8-393,  446 

r.  Miller   (132  U.   S.  76) ...  .8-811,  815 
V.  New  York,  etc.,  R.   Co.    (18  Int. 

Rev.   Rec.    142) 8-489 

i\  State   (142  Ind.  428) 9-581 

687  Volume  IX, 


TABLE  OF  Cases  cited 


Pennsylvania  Telephone  Ck).,  Matter  of 

(48  N.  J.  Eq.  91) 8-382 

Pennywit  v.  Foote  (27  Ohio  St.  600) . .  .9-235 
Penrose  17.  Erie  Canal  Co.    (56  Pa.   St. 

48)    8-886 

Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.  (96  U.  S.  9) .  .8-265,  272,  376,  381, 

398,  404,  470,  613;  9-222 

Peonage  Cases  (123  Fed.  Rep.  691) 9-378 

People  V,  Adams  (176  N.  Y.  351) .  .9-253, 

464    594 

17.  Assessors  (156  N.  Y.  418) 8-624 

V.  Bellet  (99  Mich.  151) 9-506 

17.  Bishopp  (44  Misc.  (N.  Y.)  12).. 8-511 
V,  Board    of    Education    (18    Mich. 

400)    9-564 

17.  Booth  (42  Misc.  (N.  Y.)  322).. 8-514 

V.  Bowen  (43  Cal.  441) 9-15,  16 

17.  Brady  (40  Cal.  198).. 9-376,  381, 

648,  571 

f7.  Bray   (105  Cal.  345) 9-172 

t7.  Brie  ( 105  N.  Y.  618) 8-720 

17.  Brooklyn,  etc.,  R.  Co.   (89  N.  Y. 

75)    8-888 

17.  Brooks   (16  Cal.  11) 8-880 

t7.  Brooks    (4   Den.    (N.   Y.)    469).. 

8—532  536 
17.  Budd  (117  N.  Y.  1).. 9-486,  544]  583 
t7.  Buffalo  (33  Misc.  (N.  Y.)  170) .  .8-856 

t7.  Buffalo    (140    N.    Y.    300) 

8-775,  879,  880 
t7.  Buffalo  Fish  Co.  (164  N.  Y.  98),  8-514 

t7.  Bunker    (128    Mich.    160) 8-564 

17.  Burrows  (27  Barb.  (N.  Y.)  89),  8-846 

17.  Campbell   (59  Cal.  244) 8-745 

t7.  Campbell  (74  Hun  (N.  Y.)  214),  8-537 

17.  Campbell  (138  N.  Y.  547) 8-625 

t7.  Carney    (20   Iowa  82)    8-863 

17.  Carpenter     (46     Barb.     (N.     Y.) 

619)    8-878 

V.  City  Prison  (157  N.  Y.  116).... 

8-454;  9-474,  579 

17.  Clayton   (4  Utah  432) 9-211 

t7.  Coleman  (4  Cal.  56) 8-527;  9-169 

17.  Coler  (71  N.  Y.  App.  Div.  684),  8-845 

17.  Coler  ( 166  N.  Y.  148) 8-433 

V.  Com.    (3  Gratt.    (Va.)    606) 8-744 

V,  Compagnie   G^n^rale   Transatlan- 

tique    (107    U.    S.    60) 8-551, 

687,  891,  897,  898 

V.  Coon  (67  Hun  (N.  Y.)  523) 9-550 

t7.  Curtis  (50  N.  Y.  321) . . .  .8-907 ;  9-30 

17.  Downer  (7  Cal.  170)    8-532 

V,  Easton  (13  Abb.  Pr.  N.  S.  (X.  Y.) 

159)     9-401,  664 

V.  Edye  (11  Daly  (N.  Y.)    132).... 

8-687,  897 
17.  Falks  (89  N.  Y.  App.  Div.  171) .  .9-594 

V.  Fire  Assoc.  (92  N.  Y.  311)   8-1523 

t7.  Fish   (125  N.  Y.   151) 9-325,  399 

V,  Fishkill,  etc.,  Plank  Road  Co.  (27 

Barb.   (N.  Y.)   445) 8-767 

17.  Folsom   (5  Cal.  378) 9-201,  212 

17.  Gallagher  (93  N.  Y.  438) .  .9-401,  564 
17.  Gaul    (44  Barb.    (N.  Y.)    105).. 8-693 

17.  Gerke  (5  Cal.  384)    9-32 

t7.  Gillson   (109  N.  Y.  398)    9-428 

17.  Godfrey  (17  Johns.  (N.  Y.)  232),  8-666 
17.  Granite    State    Provident    A^soc. 

(161   N.  Y.  496) 9-178 

17.  Hall  (8  Colo.  185) 8-700,  771,  774 

V,  Hasbrouck  (11  Utah  300) .  ,J>-410,  500 


People    r.    Hawkins    (85    Hun    (N.   Y.) 

43)    8-434 

V,  Hawkins  (157  N.  Y.  1) 8-434 

17.  Hawley  (3  Mich.  330)    8-756 

1?.  Hayes  ( 140  N.  Y.  492) 8-729 

17.  Hays  (4  Cal.  127) 8-866,  872,  878 

17.  Hill  (126  N.  Y.  503) 8-664 

17.  Imlay  (20  Barb.  (N.  Y.)  68) 9-163 

c.  Jackson,  etc..  Plank  Road  Co.  (9 

Mich.  285)    8-791 

17.  Japinga  (115  Mich.  222) 9-689 

17.  Jenkins   (1  Hill   (N.  Y.)   469).. 8-473 

17.  Keese  (27  Hun  (N.  Y.)  483) 8-789 

17.  Kelly  (70  N.  Y.  482) 8-294 

17.  Lent    (2    Wheel.    Crim.    (N.    Y.) 

548) 8-668 

17.  Leubischer    (34  N.  Y.  App.   Div. 

gjy )    .   .  9-452 

17.  Loeffler   (i75  ill.  606)! !.. 9-412 

17.  Lord  (12  Hun  (N.  Y.)  282) ...  .8-731 
17.  Lynch  (11  Johns.  (N.  Y.)  553),  9-140 

r.  McDonald    (5    Wyo.   528) 8-744 

17.  McDonnell  (80  Cal.  286) 8-636 

17.  McGuire   (45  Cal.  56)    9-571 

17.  McNulty   (93  Cal.  427) 8-731 

17.  Manhattan  Co.  (9  Wend.  (N.  Y.) 

351)    8-787 

17.  Maring  (3  Keyes  (N.  Y.)  374),  8-893 

17.  Marx  (99  N.  Y.  377) fr-428,  491 

17.  Maxwell  (83  Hun  (N.  Y.)  157).. 8-731 

17.  Miller   ( 178  N.  Y.  196) 8-382 

1\  Miller  (84  N.  Y.  App.  Div.  168),  9-617 
17.  Montgomery    County    (67    N.    Y. 

109)    8-764 

17.  Mortimer  (46  Cal.  117) 8-747 

17.  Murray   (5  Park.  Crim.    (N.  Y.) 

577)    9-79,   112 

17.  Naglee  (1  Cal.  232) 9-646 

V.  National  F.  Ins.  Co.  (27  Hun  (N. 

Y.)  193)    8-571.  896 

17.  New  York,  etc.,  R.  Co.   (65  Hun 

(N.  Y.)   409)    8-459 

17.  Niagara    Fruit   Co.    (173    N.    Y. 

629)    8-511 

17.  Niagara  Fruit  Co.  (75  N.  Y.  App. 

Div.   18)    8-424 

17.  Niles   (35  Cal.  282)    8-6S5 

17.  O'Brien  (111  N.  Y.  1)   ....8-790,  793 

17.  O'Neil   (110  Mich.  324) 8-612 

17.  O'Neil   (109  N.  Y.  262)    8-730 

t\  Orange  County  Road  Constr.  Co. 

(175   N.   Y.   84)    9-599 

17.  Otis   (24  Hun  (N.  Y.)   619) 8-867 

i\  Pacific   Mail    Steamship   Co.    (16 

Fed.   Rep.   344)    8-632,  891 

17.  Pacific  Rolling  Mills  Co.  (60  Cal. 

327)   8-903 

t\  Palmer  (18  Misc.  (N.  Y.)  103).. 8-767 
r.  PenhoUow     (42     Hun     (N.     Y.) 

103)    9-326 

r.  Phippin  (70  Mich.  6),  9-180,410,  603 
r.  Potrero,    etc.,    R.    Co.     (67    Oal. 

166)    8-476 

r.  Prillen  (173  N.  Y.  67)   8-473 

r.  Raymond    (34    Cal.    492) .  .8-377,  672 
17.  Rensselaer,  etc.,  R.  Co.  (16  Wend. 

(N.    Y.)    134)     8-489 

17.  Roberts  (92  Cal.  663) 8-902 

V.  Roberts     (27    N.    Y.    App.    Div. 

456)    8-664 

r.  Roberts    (158    N.   Y.    167) 

8-662,  569,  896 

088  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


People  V.  Roberts  (159  N.  Y.  75) 8-625 

r.  Roberts   (167  N.  Y.  617) 8-554 

17.  Roper  (35  N.  Y.  629) 8-801 

V.  Rose  (207  111.  352) 8-797 

V.  Rosenberg     (67     Hun     (N.     Y.) 

62)     ' 9-430,  550 

i;.  Russell  (49  Mich.  618) 8-625 

V,  St.  Saviour's  Sanitarium   (34  N. 

Y.  App.  Div.  363)    9-506 

I?.  Sheriff  (13  Misc.  (N.  Y.)  587).. 9-602 
V.  Smith   (3  Wheel.  Crim.    (N.  Y.) 

100)    8-640 

V,  Sperry  (50  Barb.  (N.  Y.)  184).. 8-493 

V.  Squire  (145  U.  S.  190) 8-828 

17.  State  Board  of  Tax  Com'rs  (174 

N.  Y.  417) 8-811 

V.  Tax    Com'rs    (10    Hun    (N.    Y.) 

255)   8-570 

t?.  Tax  Com'rs  (73  N.  Y.  607) 8-705 

r.  Tax  Com'rs  (104  U.  S.  467) 8-896 

V,  Tax,  etc.,  Com'rs   (48  Barb.    (N, 

Y.)   157)    8-536 

V.  Thurber  (13  111.  558) 8-571 

V.  Tibbits  (4  Cow.  (N.  Y.)  384)... 8-878 

V.  Tisdale  (57  Cal.  104) 8-745 

r.  Van  de  Car  (178  N.  Y.  425) 

9—410    494 

17.  Van  Gaskin  (5  Mont.  352) 8-846 

r.  Van  Pelt  (130  Mich.  621) 9-406 

t7.  Wabash,    etc.,    R.    Co.    (104    111. 

476)    8^50 

17.  Walling  (53  Mich.  265) 8-564 

17.  Warren  (77  Hun  (N.  Y.)  121).. 9-411 

17.  Washington  (36  Cal.  658) 9-382 

17.  Welsh  (88  N.  Y.  App.  Div.  66) .  .9-399 

17.  Wemple  (117  N.  Y.  136) 8-554 

17.  Wemple  (131  N.  Y.  64) 8-554 

17.  Wemple  (138  N.  Y.  6).. 8-534,  552,  554 

17.  White   (34  Cal.   183) 8-609 

V.  Whitlock   (92  N.  Y.  191) 8-845 

17.  Wilmerding    (62    Hun     (N.    Y.) 

395)    8-894 

17.  Wood  (7  Cal.  679) 8-778 

People's  Ferry  (>).  v.  Beers  (20  How.  (U. 

S.)   401)    9-88,  91,     98 

People's  Gas  Light,  etc.,  Co.  v,  Chicago 

(194  U.  S.   17) 8-808 

People's  Nat.  Bank  17.  Marye  (107  Fed. 

Rep.   580)    &-529,  617 

Peoria,  etc.,  R.  Co.  17.  People   (116  111. 

401)    8-778 

Perdicaris    17.    Charleston    Gaslight    Co. 

(Chase   (U.  S.)   435) 9-236 

Pereles  17.  Watertown   (6  Biss.   (U.  S.) 

79)    8-869 

Perkins,  Eso  p.   (29  Fed.  Rep.  904) 

8-319,  320 
Perkins,  Matter  of  (2  Cal.  424) . .  8-728 ; 

9-153,   186,   190,  192 
Perkins  r.  Hendryx  (40  Fed.  Rep.  657),  9-448 

17.  Rogers  (35  Ind.  167) 8-638 

17.  St.  Louis,  etc.,  R.  Co.   (103  Mo. 

52)    9-577 

17.  Watertown     (5     Biss.     (U.     S.) 

320)    , 8-775 

Perkinson  r.  U.  S.  (121  U.  S.  281) 9-259 

Permoli  17.  Municipality  No.  1    (3  How. 

(U.  S.)   609) 9-193,  194,  197,  241 

Perry  v.  State  (87  Ala.  34) 8-747 

17.  Torrence  (8  Ohio  622) 8-536,  902 

Persons  17.  Gardner  (42  N.  Y.  App.  Div. 
490)    8-878 

9  F.  S.  A. —  44  689 


Pervear  v.  Com.  (5  Wall.  (U.  S.)  462),  8-353 
V,  Massachusetts    (5   Wall.    (U.   S.) 

475) 8-400;  9-354 

Peter,  Matter  of  (2  Paine  (U.  S.)  348),  9-190 
Peterborough  First  Nat.  Bank  v.  Childs 

(133  Mass.  248) 8-678 

Peters  v.  State  (96  Tenn.  682) 9-503 

Petit  t'.  Minnesota  (177  U.  S.  165) 9-602 

Petrie,  Matter  of  (1  Kan.  App.  184) . .  .9-437 
Petterson  v.  Berrj'  (125  Fed.  Rep.  902),  8-851 

Petty,  In  re  (22  Kan.  477) 8-742 

Peyroux    i?.    Howard     (7    Pet.     (U.   S.) 

324)    9-97 

Phalan    r.    Virginia    (8    How.    (U.    S.) 

167)   8-855,  873 

Pharis  v.  Dice  (21  Gratt.  (Ta.)  303).. 8-859 

Phelps's  Case  (Taft  El.  Cas.  16) 8-314 

17.  Raeey  (GO  N.  Y.  10) 8-513 

t\  Sowles  (19  Wend.  (N.  Y.)  547) .  .8-643 

i\  Walling  (63  Mich.  270) 8-890 

Phelps-Bigelow   Windmill   Co.   v.   North 
American  Trust  Co.  (62  Kan.  529) . . . 

8-874,  880 
Phenix    Ins.   Co.   17.    Burdett    (112    Ind. 

204)    8-623 

17.  Hart   (112  Ga.  765) 9-556 

Philadelphia  r.  American  Union  Tel.  Co. 

(167  Pa.  St.  406) 8-469 

17.  Fox  (64  Pa.  St.  169) 8-782 

V.  Pennsylvania   Hospital    (134   Pa. 

St.    176)    8-808,  811 

17.  Postal   Tel.    Cable   Co.    (67    Hun 

(N.  Y.)   22) 8-469;   9-481 

17.  Western  Union  Tel.  Co.  (82  Fed. 

Rep.  797)    8-469 

Philadelpnia,  etc.,  Pass.  R.  Co.'s  Appeal 

(102  Pa.  St.  129) 8-762 

Philadelphia,  etc.,  R.  Co.  v.  Bowers    (4 

Houst.    (Del.)    506) 8-753,788 

17.  Marvland     (10     How.     (U.     S.) 

392)" 8-810,  811 

17.  Philadelphia  (47  Pa.  St.  325) . .  .8-789 
17.  Philadelphia,    etc.,    Steam    Tow- 
boat  Co.   (23  How.  (U.  S.)  215).. 9-92 
Philadelphia,  etc..  Steamship  Co.  t7.  Com. 

(104  Pa.  St.  109) 8-537 

17.  Pennsylvania   (122  U.  S.  326)... 

8-378,  395,  522,  538,  552 
Philadelphia,  etc.,  Turnpike  Co,  v.  Gart- 

land   (6  Phila.   (Pa.)    129) 8-835 

Philadelphia  F.  Assoc,  r.  New  York  (119 

U.  S.  110) 8-383;  9-588 

Philbrook    v.    Newman     (85    Fed.    Rep. 

143)    9-400 

Philips  V.  Hatch  (1  Dill.  (U.  S.)  571) .  .8-640 
Phillips,  In  re  (10  Int.  Rev.  Rec.  107) . . 

9-283,  284 
Phillips  t\  Missouri  Pac.  R.  Co.  (86  Mo. 

540)    9-577 

17.  Payne  (92  U.  S.  131) 8-656 

r.  Postal  Tel.  Cable  Co.  (130  N.  Car. 

513)    9-441 

Phinney  r.  Mutual  L.  Ins.  Co.   (67  Fed. 

Rep.  496)    9-583 

17.  Phinney    (81   Me.   450) 8-860, 

872,  880 
17.  Sheppard,  etc..  Hospital   (88  Md. 

633) 8-791,  796 

17.  Sheppard,  etc..  Hospital    (177  U. 

S.   170)    8-888 

Phopnix  F.  &  M.  Ins.   Co.  17.  Tennessee 
(161  U.  S.  176) 8-800 

Volume  IX. 


TABLE  OF  CASES  CITED 


Phfleniz  Ins.  Co.  r.  Com.  (9  Bush  (Ky.) 

68)   9-162,  164 

V.  LeYj  (12  Tex.  Civ.  App.  45) 

8-830;  9-584 

V,  Schwartz  (115  Ga.  113) 9-556 

t?.  Welch  (29  Kan.  672) .8-523 

Picard   v.   East  Tennessee,  etc.,  R,   Co. 

(130  U.  S.  641) 8-809 

V.  Pullman  Southern  Car  Co.    (117 

U.  S.  46) 8-646 

Piedmont  R.  Co.  v.   Reidsville   (101   N. 

Car.  404)    8-626 

Pierce  v,  Carskadon   (16  Wall.   (U.  S.) 

234)   8-727,  734 

V.  Central    Iowa   R.    Co.    (73   Iowa 

140)    9-576 

r.  State  (13  N.  H.  576) 9-28 

Piggot's  Case  (1   Bart.  El.  Cas.  463).. 

8-301,  325 
Pike's    Peak    Power    Co.    v.    Colorado 

Springs  (105  Fed.  Rep.  1) 8-829,  863 

Pilotage  Com'rs  v.  The  Steamboat  Cuba 

(28  Ala.   185) 8-430 

Pingree  17.  Michigan  Cent.  R.  Co.   (118 

Mich.  314) 8-818 

Pingry    r.     Washburn     (1     Aik.     (Vt.) 

264)    8-787 

Pinney  v.  Providence  Loan,  etc.,  Co.  ( 106 

Wis.  396)    9-446 

Pintsch  Compressing  Co.  v,  Bergin   (84 

Fed.  Rep.  140) 8-684 

Pioneer   Irrigation  Dist.  v.  Bradley    (8 

Idaho   310) 9-520 

Piper's  Appeal  (32  Cal.  530) 9-615 

Piqua  Branch  of  State  Bank  t?.  Knoop 

(16  How.  (U.  S.)  380) 8-831,  887 

Piscataqua    Bridge   v.    New   Hampshire 

Bridge  (7  N.  H.  35) 8-836.  838 

Pitcher's  Case  (1  Ct.  CI.  7) 9-314 

Pitkin,  In  re  (193  111.  269) 8-556 

Pitner  t\  State  (23  Tex.  App.  375) 9-257 

Pittman  t;.  Pacific  Express  Co.  (24  Tex. 

Civ.  App.  595) 8-446 

Pittsburg  17.  Pittsburg  First  Nat.  Bank 

(55  Pa.  St.  48) 9-235 

Pittsburg,   etc.,   Coal   Co.   v.   Bates    (40 

La.  Ann.  226) 8-555 

V.  Bates  (156  U.  S.  584) 8-388, 

395,  568,  891 
t?.  Louisiana  (156  U.  S.  597),  8-388,  435 
Pittsburg,  etc.,  R.  Co.  r.  Com.   (66  Pa. 

St.  73) 8-813,  865 

Pittsburg  Third  Nat.  Bank  t?.  Mylin  (76 

Fed.  Rep.  385) 9-370 

Pittsburgh,  etc.,  R.  (IJo.  17.  Backus   (133 

Ind.  625)    9-514 

17.  Backus  (164  U.  S.  421) ..  .8-540, 

541 ;   9-514,  523,  529,  611 
17.  Board  of  Public  Works   (172  U. 

S.  45)    9-526,  631 

•    r.  Montgomery  (152  Ind.  4) 9-575 

Plank  Road  Co.  t?.  Davidson  (39  Pa.  St. 

435)    8-884 

Planters'  Bank  i?.  Sharp  (6  How.  (U.  S.) 

319)     8-832,    866,  880 

Planters'  Ins.  Co.  17.  Tennessee  (161  U. 

S.  196) 8-801 

Plaquemines  Tropical  Fruit  Co.  v.  Hen- 
derson (170  U.  S.  517) 9-109,  110 

Platenius  r.  State  (17  Ark.  618) 8-770 

Piatt,  Matter  of  (7  Ben.  (U.  S.)  261).. 

8-264:  9-252,  801 


Piatt   17.    Archer    (9    Blatchf.    (U.    S.) 

669)    8-692 

Platte,  etc..   Canal,  «tc.,   Co.  17.  Dowell 

(1/  Colo.  376) 8-753,  760,  786,  796,  866 

Plessy,  Ex  p.  (45  La.  Ann.  82) 9-379 

Plessy  17.   Ferguson    (163   U.    S.   540).. 

9-380,  549,  566 
Plumley   17.    Massachusetts    (155    U.    S. 

461)     8-506,  509 

Plummer  17.  Coler  (178  U.  S.  117) ...  .9-234 
Plunkard  17.  State  (67  Md.  370).. 9-402,  667 
Poag  17.  The  McDonald  (19  lied.  Cas.  No. 

11.238)    9-99 

17.  The  McDonald  (19  Fed.  Cas.  No. 

11.239)    9-94 

Poindexter    17.    Greenhow     (114    U.    S. 

270)    8-716,  721,  768;  9-366,  373 

Police  Jury  17.  M'Donogh  (7  Mart.  (La.) 

8)   8-879 

r.  Shreveport  (5  La.  Ann.  661)... 8-784 

Polk's  Case  (Taft  El.  Cas.  74) 8-329 

Polk  17.  Mutual  Reserve  Fund  L.  Assoc. 

(137  Fed.  Rep.  277) 8-830 

Pollard,  Ea  p.  (40  Ala.  77) 8-861,  870 

Pollard  17.  Hagan  (3  How.  (U.  S.)  212) . . 

8-375,  657,  670;  9-197,  198,  205.  222 

17.  State  (65  Ala.  628) &-677 

Pollock  17.  Farmers*  L.  &  T.  Co.    (157 

U.  S.  429) 8-306,  364 

17.  Farmers'  L.  &  T.  Co.  (158  U.  S. 
617)    . .  .8-259,  266,  305,  306,  351,  354 
Polpitzer   17.    Trinity   Church    (24    Neb. 

113)    8-852 

Pomeroy's  Case  (Taft  El.  Cas.  368)... 8-324 
Ponder  17.  Graham  (4  Fla.  23)... 8-854,  865 

Pool,  Eo}  p.  (2  Va.  Cas.  280) 8-681 

Poole  17.  Fleeger  (11  Pet.  (U.  S.)  186),  8-906 

Pooley  V.  Luco  (76  Fed.  Rep.  147) 9-121 

Pope  17.  Williams  (98  Md.  59) 9-672 

17.  Williams   (193  U.  S.  632) 9-399 

Port   Clinton   17.    Shafer     (5    Pa.    Dist. 

583)    8-663 

Porter   17.   Charleston,   etc.,   R.   Co.    (63 

S.  Car.  170) 8-463;  9-579 

Portland  17.  Bangor  (65  Me.  120) 9-445 

Porto  Rico  —  Concessions  (22  Op.  Atty.- 

Gen.  546)    9-206 

Porto  Rico  — Duties  (22  Op.  Atty.-Gen. 

560)     9-9,     12 

Portwood    17.    Montgomery    County    (52 

Miss.   523) 8-781 

Postal  Conventions  with  Foreign  Coun- 
tries (19  Op.  Atty.-Gen.  514).. 8-263, 

613,  614;  9-34 
Postal  Tel.  Cable  Co.  17.  Adams  (155  U. 

S.  688)   : .' 8-431,  542,  547,  553 

17.  Alabama  (155  U.  S.  487) 9-106 

17.  Charleston    (163  U.   S.  692) 

8-542,  546,  548 
17.  Newport  (76  S.  W.  Rep.  159),  8-648 

17.  Norfolk   (101   Va.  125) 8-546 

Postal   Tel.    Co.   17.   Richmond    (99   Va. 

102)    8-546.  547,  548 

Potter  V.  Bcal  (49  Fed.  Rep.  793),  9-262.  285 

r.  State  (42  Ark.  34) .8-743 

Potter  County  Water  Co.  i?.  Austin  (208 

Pa.  St.  297) 8-826 

Poulson.    Ex    p.     (19    Fed.    Cas.    No. 

11,350)    9-64 

Pound  17.  Turck  (96  U.  S.  460) . .  .8-486,  494 

Powell  17.  Boon  (43  Ala.  459) 8-869 

17.  Knighton  (43  Ala.  626) a-869 

600  VoluTrm  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION 


Powell  V,  Madison  (21  Ind.  3S5) 9-iM 

V.  Pennsylvania  (12/   U.  S.  683).. 

9-62,  491,  548,  592 

t\  Sammons  (31  Ala.  552) 8-835 

V,  Sherman   (162  Mo.  605) 9-576 

V.  Sherwood  (162  Mo.  605) 9-477 

r.  State  (69  Ala.  10) 8-433,  853 

Power  r.  Kitching  (10  N.  Dak.  254) . .  .8-868 
Power    of    Corporations    (8    Op.    Atty.- 

Gen.    104) 8-667 

Power  of  Executive  to  Remit  Forfeitures 

(4  Op.  Atty.-Gen.  573) 9-14,     24 

Power  of  President  to  Appoint  to  Office 

During  Recess  of  Senate  (4  Op.  Atty.- 
Gen.    523) 9-51 

Power  of  President  to  Cause  Surrender 

of  Slaves  in  Refuge  with  Indians   (3 

Op.  Atty.-Gen.  370) 9-191 

Power  of  President  to  Create  a  Militia 

Bureau    in    the    War    Dept.    (10    Op. 

Atty.-Gen.   13) 8-652,  655;    9-8,     12 

Power  of  President  to  Fill  Vacancies  (2 

Op.  Atty.-Gen.  526) 8-255;  9-51 

Power  of  President  to  Fll  Vacancies  (3 

Op.  Atty.-Gen.  673) 9-47 

Power  of  President  to  Fill  Vacancies  (13 

Op.  Atty.-Gen.  673) 9-51 

I*ower    of    President    to    Remit    Fines 

Against    Defaulting    Jurors     (4    Op. 

Atty.-Gen.  458)    9-19 

Power  of  President  to  Remit  Fines  for 

Contempt  (4  Op.  Atty.-Gen.  317) 9-19 

Power  of  President  to  Remit  Forfeitures 

of  Bail  Bonds  (4  Op.  Atty.-Gen.  144),  9-22 
Power  of  Senate  Respecting  Nominations 

to  Office  (3  Op.  Atty.-Gen.  188) 9-37 

Power  to  Cause  an  Arrest  (1  Op.  Atty.- 
Gen.  229) 9-254 

Powers  t?.  Com.  (90  Ky.  167) 9-489 

17.  Inferior  Court  (23  Ga.  73) 8-863 

Prather  v.  U.  S.   (9  App.  Cas.    (D.  C.) 

88)    8-290 

Pratt  V.  Jones  (25  Vt.  303) 8-886 

Pratt  County  t?.  Savings  Soc.    (90  Fed, 

Rep.    233) 8-778 

Prescott  V.  State    (19  Ohio  St.   187).. 9-257 
President  and  Judge  —  Tax  on  Salaries 

(13  Op.  Atty.-Gen.  162)    9-6,     73 

President  —  Appointment    of    Officers  — 

Holiday    Rc^cess     (23    Op.    Atty.-Gen. 

599) 9-49,     62 

President's    Appointing    Power    (10    Op. 

Atty.-Gen.  356)    9-51 

President's    Approval     of     Sentence    of 

Court-martial  (11  Op.  Atty.-Gen.  19),  9-25 
President's      Pardoning      Powers  —  Am- 
nesty (20  Op.  Atty.-Gen.  668) 9-16 

President's   Power  to  Appoint  to  Office 

(11  Op.  Atty.-Gen.   179) 9-50 

President's   Power  to  Fill  Vacancies   in 

Recess  of   Senate    (12   Op.   Atty.-Gen. 

35)    8-253,  260 ;  9-44,  50,  51 

Presser  r.  Illinois  (116  U.  S.  252),  9-247,  339 
Preston  v.  Finley   (72  Fed.  Rep.  851).. 

8-561,  891 

r.  Walsh  (10  Fed.  Rep.  315) 9-370 

Pretlow    V.    Bailey     (29    Gratt.     (Va.) 

212)    8-861 

Price  V.  Abbott  (17  Fed.  Rep.  507) 9-43 

V.  McCartv   (89  Fed.  Rep.  84) 9-185 

v.  People  '(193  111.  114) 9-536 

17.  U.  S.  (14  App.  Cas.  (D.  C.)  404),  9-333 


991 


Pri«8tly   r.    Watkins    (62    Mitt.    798).. 

8-777,  866 
Prigg  17.  Pennsylvania   (16  Pet.   (U.  S.) 
539).. 8-254,  260,  267,  270,  303,  332, 

691;  9-33,  189,  190 
Prince  William  School  Board  r.  Stuart 

(80  Va.  81)    9-237 

Pringle,  In  re  (67  Kan.  364) 8-386 

Pritchard,  Ex  p.   (43  Fed.  Rep.  915).. 9-128 

Privett  17.  Stevens  (25  Kan.  275) 9-628 

Prize  —  Remission  of  Forfeiture  (23  Op. 

Atty.-Gen.   360)    9-17,    23 

Probasco    i?.    Moundsville    (11    W.    Va. 

501) 8-782,  811 

Proof   Necessary   to    an   Arrest    (2   Op. 

Atty.-Gen.  266)    9-254 

Propeller  Genesee  Chief,  The  i7.  Fitzhugh 
(12  How.   (U.  S.)   451),. 8-263;   9-90, 

93,     94 
Prosser  i?.   Northern   Pac.   R.   Co.    (162 

U.  S.  64)   8-484 

Prout  r.  Starr  (188  U.  S.  643) .  .8-253;  9-370 
Providence  Bank  17.  Billings  (4  Pet.   (U. 

S.)  560)   8-763,  789,  831 

Providence  Coal  Co.  i?.  Providence,  etc., 

R.  Co.   (15  R.  I.  303) 8-461 

Providence,  etc..  Steamship  Co.  v.  Hill 

Mfg.  Co.  (109  U.  S.  589) 8-373 

Provident  Sav.  Inst.  17.  Jersey  City  (113 

U.  S.  506)    fr-460 

17.  Massachusetts    (6  W^all.    (U.   S.) 

612)    9-233 

Pryzbylowicz  i?.   Missouri   River   R.   Co. 

(17  Fed.  Rep.  493)   9-318 

Public  Clearing  House  i7.  Coyne  (121  Fed. 

Rep.  927)    8-616 

17.  Coyne  (194  U.  S.  497) ...  .8-614, 

615;  9-291,  296,  302 
Pugh  t\  Bussel  (2  Blackf.  (Ind.)  394) . . 

8-591,  596,  869,  876,  877 
Puitt    17.    Gaston    County    (94    N.    C^r. 

709)    9-564,  660 

Pullan    17,    Kinsinger    (2    Abb.    (U.    S.) 

94) 9-301,  347 

Pullman  Co.  17.  Adams  (189  U.  S.  420), 

8-545 
Pullman's  Palace  Car  Co.  17.  Com.   (107 

Pa.   St.   155)    8-637 

17.  Hayward   (141   U.  S.  36) 8-540 

17.  Pennsylvania  (141  U.  S.  18) 

8-533,  635,  540,  641 

17.  Twombly  (29  Fed.  Rep.  662) 

8-634,  635 
Pumpelly  17.  Green  Bay,  etc..  Canal  Co. 

(13  Wall.  (U.  S.)   166),  8-261;  9-310,  311 
Purcell    V.    Goshom    (2    Disney    (Ohio) 

90)   8-«67 

Purnell  i7.  Page   (128  Fed.  Rep.  496).. 9-231 
Pyrolusite  Manganese  Co.  17.   Ward    (73 

Ga.  491)    9-176,  404 

Quackenbush  17.  U.  S.   (177  U.  S.  25).. 9-47 

Quarles,  In  re  (158  U.  S.  636)   8-282,  685 

Quarrier,  Ex  p.   (4  W.  Va.  222) 8-733 

Quartlebaum  17.  State   (79  Ala.  1) 9-623 

Quong  Woo,  In  re  (13  Fed.  Rep.  229).. 

9-228,  606 
R.  H.  Herron  17.  San  Francisco  (136  Cal. 

281)    8-696 

Rabasse's     Succession      (47     La.     Ann. 

1462) , 9-32 

Racine  Iron  Co.  17.  McCommons  (HI  Ga. 
636)   8-667 

Yolum©  XX, 


TABLE  OF  CASES  CITED 


Rader  v.  Southeasterly  Road  Dist.    (36 

N.  J.  L.  273)    &-784,  861 

Rae  V,  Grand  Trunk  R.  Go,  (14  Fed.  Rep. 

403)   8-463 

Raguet  r.  Wade  (4  Ohio  109) 8-560,  894 

Rahrer,  In  re  (140  U.  S.  646) 

8-393,  395,  501,  502,  503;  9-635 

Rahstrat  v.  People   (185  111.   134) 9-410 

Railroad  Commission  Cases    (116  U.   S. 
326) . . .  .8-447,  449,  450,  815,  818,  820, 

822;  9-469,  486,  573 
Railroad  Com'rs  v.  Chester,  etc.,  R.  Co. 

(22   S.   Car.  220) 8-451 

V,  Wabash  R.  Co.  (123  Mich.  669),  8-448 
17.  Western  Union  Tel.  Co.   (113  N. 

Car.  213)    8-382,  468 

Railroad,  etc.,  Cos.  v.  Board  of  Equalizers 

(85  Fed.  Rep.  317) 9-395,  608 

Railroad  Tax  Cases  (13  Fed.  Rep.  722) . . 

8-265;  9-162,  290,  377,  423,  427,  523,  529 
Raleigh,  etc.,  R.  Co.  t?.  Reid   (13  Wall. 

(U.  S.)   269) 8-786,  803,  811 

Ramsden,  Matter  of   (13  How.  Pr.    (N. 

Y.)   435)    8-683 

Ramsey  v.  Cox  (28  Ark.  367) 8-719 

V.  Smith   (CI.  &  H.  El.  Cas.  23).. 8-300 

Rand  t?.  Com.  (9  Gratt.  (Va.)  743) 8-738 

17.  State  (65  N.  Car.  194) 9-236 

Randall  v,   Kreiger    (22  Wall.    (U.   S.) 

146) 8-867 

«.  Sackett  (77  N.  Y.  480) 8-857 

Randolph  v.  Good  (3  W.  Va.  551 )....  8-734 
V,  King    (2    Bond    (U.    S.)     104) . . 

9-145,  153 

Rank,  Ex  p.  (Crabbe  (U.  S.)  493) 8-698 

Ransom  t?.  Abbott  (Taft  El.  Cas.  338) .  .8-313 
Rapier,  In  re  (143  U.  S.  132) . . .  .8-611, 

616;  9-244 
Raritan,  etc.,  R.  Co.  r.  Delaware,  etc., 

Canal  Co.  (18  N.  J.  Eq.  546) 8-814 

Rasch   V,   His   Creditors    (3    Rob.    (La.) 

407)    8-858 

Rash  V.  Farley  (91  Ky.  344) 8-558 

r.  Halloway  (82  Ky.  675) 8-529 

RasmuBsen  v.  Idaho  (181  U.  S.  198) 8-442 

V.  U.  S.   (197  U.  S.  518).... 8-278; 

9-326,  328 
Ratcliflfe  v,   Anderson    (31   Gratt.    (Va.) 

106)   8-849 

Ratterman  v.  American  Express  Co.  (49 

Ohio  St.  608)    8-525 

t\  Western  Union  Tel.  Co.    (127  U. 

S.    424)     8-525,  639 

Ratzky  r.  People  (29  N.  Y.  125) 8-742 

Rawson  v.  Spencer  (113  Mass.  40) 8-780 

Ray  V.   Cannon    (2    Mart.    N.    S.    (La.) 

14) 8-863,  876,  877 

V.  Thompson   (43  Ala.  434) 9-235 

V.  Western     Pennsylvania     Natural 

Gas   Co.    (138   Pa.    St.    590) 8-864 

Raybum    v.    Central    Iowa   R.    Co.    (74 

Iowa  637)   9-576 

Raymond  t?.   Danbury,  etc.,   R.   Co.    (14 

Blatchf.  (U.  S.)  133)    9-345 

f?.  Schooner   Ellen    Stewart    (6   Mc- 
Lean  (U.  S.)   269) 9-99 

V.  Thomas   (91  U.  S.  714) 8-652 

Read  r.  Frankfort  Bank  (23  Me.  318) .  .8-878 
V,  Hull  oi  a  New  Brig  (1  Story  (U. 

S.)    244)    9-99 

V,  Mississippi     County      (69     Ark. 
365)    8-860 


Reagan  v.  Farmers*  L.  &  T.  Co.  (154  U. 

S.  390) 9-372,  396,  443,  472,  573 

t?.  Mercantile  Trust  Co.   (154  U.  S. 

413)    8-448;  9-230 

Reappointment    of   Chaplain    lilake    (17 

Op.  Atty.-Gen.  97)  9-44 

Rece  V.  Newport  News,  etc.,  Co.   (32  W. 

Va.  164)    9-115 

Reciprocity  Bank,  Matter  of   (22  N.  Y. 

9)    8-793 

Reclamation  Dist.  No.  108  r.  Hagar  (66 

Cal.  54)   9-530 

V,  Hagar  (4  Fed.  Rep.  366).. 9-426,  528 

Reclamation  oif   Fugitives   from   Service 

in     Unorganized    Territories     (6    Op. 

Atty.-Gen.  302)    9-191 

Red   River  Valley   Nat.   Bank  v.   Craig 

(181  U.  S.  552) 8-847 ;  9-466 

Redd   t?.    St.    Francis   County    (17    Ark. 

416)    9-171 

Reddall  t\  Bryan  (14  Md.  444) ..  .8-661,  671 

Reed,  Ex  p.  (100  U.  S.  21) 9-262 

Reed  v,  Beall   (42  Miss.  472) 8-853,  862 

V,  Cosden  (CI.  &  H.  El.  Cas.  353),  8-298 

t?.  Fullum  (2  Pick.   (Mass.)   158).. 8-858 

V,  Penrose     (2     Grant     Cas.     (Pa.) 
472)      8—880 

t?.  Rice  (2  J.  J.  Marsh.  (Ky.)  45) .  .9-250 

t7.  Taylor  (32  Iowa  210) 8-601 

V.  Walker  (2  Tex.  Civ.  App.  92) .  .8-523 
V.  Western  Union  Tel.  Co.   (56  Mo. 

App.  173)    8-381 

t;.  Wright  (2  Greene  (Iowa)   15).. 9-434 
Reeder  v,  Whitfield  (Bart.  El.  Cas.  186), 

8—31 7    323 
Reeside   r.    Walker    (11    How.    (U.    S./ 

272)   8-709,  711 

Reetz  V,  Michigan  (188  U.  S.  509) 

8-732;  9-427,  439,  444,  500 
Reeves  v.  Coming  (51  Fed.  Rep.  783) . . 

8-628,  629;  9-410 
V,  Texas,  etc.,  R.  Co.  (11  Tex.  Civ. 

App.  514)    8-446 

Reggel,  Ex  p.  (114  U.  S.  650) 9-184 

Register  of  Wills  for  District  of  Colum- 
bia (13  Op.  Atty.-Gen.  410) 9-41,     47 

Reichart  t?.  Felps  (6  Wall.  (U.  S.)  166) .  .9-34 

Reid  V.  Colorado  (187  U.  S.  146) 

8-379,  441,  442 
Reilley  ».  U.  S.  (106  Fed.  Rep.  896) . .  .8-422 
Reiman,  Matter  of  (12  Blatchf.   (U.  S.) 

562)    8-587 

Reinhart  v.  McDonald  (76  Fed.  Rep.  403), 

8-534;  9-102 
Relation  of  Indians  to  Citizenship  (7  Op. 

Atty.-Gen.    746)     9-389 

Relation    of   President   to,    etc.    (7    Op. 

Atty.-Gen.  453) ^2 

Relation   of  President  to,   etc.    (10   Op. 

Atty.-Gen.  527) 9-1 

Remission  of  Forfeiture   (23  Op.  Atty.- 
Gen.  360)   9-15,     19 

Renaud  v.  Abbott  (116  U.  S.  288) ...  .9-150 
Renner  r.  Bennett  (21  Ohio  St.  446) . .  .8-671 
Representatives-elect     —    Compensation 

(14  Op.  Atty.-Gen.  408) 8-335 

Reprieves  and  Pardons  (3  Op.  Atty.-Gen. 

418)   9-16,     18 

Republic  L.  Ins.  Co.  r.  Swigert  (135  111. 

150)    8-830 

Resolutions   of  Congress    (6  Op.   Atty.- 
Gen.  680)    a-339 

OOd  Volume  IX. 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Respecting    Pardoning    Power     (3    Op. 

Atty.-Gen.    622)     »-19 

Restoration  of  Dismissed  Military,  etc., 

Officers  (12  Op.  Atty.-Gen.  4) 8-661 

Revels's  Case  (Taft  El.  Gas.  312) 8-312 

Rexford  v.  Knight  (11  N.  Y.  308) 8-868 

Reymann  Brewing  Co.  v.  Brister  (179  U. 

S.  451)    8-531 

Reynolds,  Matter  of  (8  R.  I.  493) .  .8-586,  587 
Reynolds  r.  Board  of  Education  (66  Kan. 

672)    9-664 

t?.  Geary   (26  Conn.   179).. 8-756;   9-161 
17.  Hamilton  (Taft  El.  Cas.  323).. 8-312 

V.  People  (1  Colo.  180) 8-670;  9-212 

V.  State  (1  Ga.  228) 8-736 

V,  Stockton  (140  U.  S.  264).. 9-149,  162 
f?.  U.  S.  (98  U.  S.  145).. 9-242,  326, 

327,  334 
Rhea  r.  Newport  News,  etc.,  R.  Co.  (50 

Fed.  Rep.  20) 8-395,  409,  475,  489 

Rhoads,  In  re  (98  Feci.  Rep.  400) 8-752 

Rhode  Island  r.  Massachusetts   (12  Pet. 
(U.  S.)   722).... 8-252,  253,  259,  262, 

267,  271,  682,  712,  906;  9-119,  363 
Rhodes  v.  Iowa  (170  U.  S.  412) . .  .8-380, 

502,  503 

Rice  V,  Ames  (180  U.  S.  378) 9-43 

Richardson,  Matter  of   (2  Story  (U.  S.) 

57U    8-345 

Richardson  v.  Cook  (37  Vt.  699) .  .8-861,  880 

i\  Roberts  (195  111.  27) 8-357 

V.  SUte  (11  So.  Rep.  934) 8-562 

x\  Thomas  (28  Ark.  389) 9-377 

Richland  County  v,  Lawrence  County  (12 

111.    1)     8-772,  784 

Richmond  r.  Richmond,  etc.,  R.  Co.   (21 

Gratt.    (Va.)    604) 8-783,806,811 

Richmond  County  Gaslight  Co.  v.  Middle- 
town  (59  N.  Y.  228) 8-760 

Richmond,  etc.^  R.  Co.  r.  Louisa  R.  Co. 

(13  How.  (U.  S.)  81) 8-811,  814 

V,  R.  A.  Patterson  Tobacco  Co.  (169 

U.   S.  312) 8-445,  464,  518 

r.  Richmond  (26  Gratt.  (Va.)  183),  8-752 
r.  Richmond  (96  U.  S.  524) .  .8-817; 

9-480,  580 

Riebling,  Ex  p.  (70  Fed.  Rep.  310) 9-63 

Rielly's  Case  (2  Abb.  Pr.  N.  S.   (N.  Y.) 

334)    8-646 

Rieman  r.  Shepard  (27  Ind.  288) 8-568 

Riggins,  Ex  p.    (134  Fed.  Rep.  404)... 

9-396,  631 
Right  of  Extradition   (8  Op.  Atty.-Gen. 

139) 8-584 

Rights    of    Settlers    under    Pre-emption 

Laws  (10  Op.  Atty.-Gen.  61) 9-219 

Rio  Grande  Western  R.  Co.  v,  Chamber- 

lin  (4  Colo.  App.  149) 9-475 

V,  Vaughn   (3  Colo.  App.  465) 9-475 

Rippey  v.  State  (73  S.  W.  Rep.  15) 

9-406,  488,  589 

V.  Texas   (193  U.  S.  609) 9-407, 

589,  591 
Riston    V.    Content    (4    Wash.    (U.    S.) 

476)    8-877 

Riverside,  etc.,  R.  Co.  v.  Riverside  (118 

Fed.  Rep.  741) 8-864 

Roach  V.  Gunter  (44  Ala.  209) 8-763,  859 

V,  Van    Riswick    (Mac Arthur   &    M. 

(D.  C.)  179) 8-658;  9-208 

Roanoke,  The  (189  U.  S.  197) 9-95 

Roback  v,  Taylor  (2  Bond  (U.  S.)  36).. 9-77 


Robards  v.   Brown    (40  Ark.   423) 

8-860,  874,  879,  887 

r.  Lamb  (127  U.  S.  61) 9-446 

Robb  V.  Connolly  (111  U.  S.  639) 9-188 

Robbins  v.  Shelby  County  Taxing  Dist. 

(120   U.    S.    493) 8-388,   390,   396, 

426,  666 
Robert  Dollar,  The  (115  Fed.  Rep.  221),  8-474 
Robert    W.    Parsons,    The    (191    U.    S. 

23)    9-91,  97,  98,     99 

Roberts,  Matter  of  (4  Kan.  App.  292) .  .^-433 
Roberts  r.  Cocke  (28  Gratt.  (Va.)  207) . . 

8—851    880 

V,  Reilly  (116  U.  S.  94) 9-186!  188 

17.  State  (2  Overt.  (Tenn.)   423)... 8-731 
V.  Yates  (20  Fed.  Cas.  No.  11,919),  9-227 

Robertson,  In  re  ( 166  U.  S.  183) 9-436 

t7.  Baldwin  (165  U.  S.  278).. 9-109, 

244,  248,  273,  275,  286,  333,  380 

V.  Cease  (97  U.  S.  650) 9-386 

17.  Com.  (101  Ky.  286) 8-674 

V.  Pickrell   (109  U.  S.  610).. 9-145,  166 
t7.  Van  Cleave  (129  Ind.  217),  8-851,  872 
Robeson  v.  Brown  (63  N.  Car.  554)... 8-883 
Robinson,  Ex  p.  (2  Biss.  (U.  S.)  309).. 

8-627,  628,  629 

Robinson,  /n  re  (20  D.  C.  571) 9-129 

Robinson  r.  Flanders  (29  Ind.  14) 9-186 

V.  Gardiner  (18  Gratt.  (Va.)  609),  8-792 
17.  Howe  (13  Wis.  341).. 8-772,  873,  878 

t;.  Lamb   (126  N.  Car.  492) 8-839 

V.  Lee  (122  Fed.  Rep.  1012) 8-720 

r.  Magee    (9  Cal.  81) 8-766, 

860,  866,  873 
V,  Ocean  Steam  Nav.  Co.  (112  N.  Y. 

323)    9-176 

V.  State  (84  Ind.  453) 8-737 

Robison  v.  Haug  (71  Mich.  38) 9-489 

Robostelli  v.  New  York,  etc.,  R.  Co.  (33 

Fed.  Rep.  796) 9-346 

Roby  r.  Boswell   (23  Ga.  51) 8-860 

V.  Smith  (131  Ind.  342) 9-166,  179 

Rock    Island   Military    Reservation    (10 

Op.  Atty.-Gen.  370) 9-204 

Rockland    Water    Co.    v,    Camden,   etc.. 

Water  Go.   (80  Me.  544).. 8-786,  811,  826 
Rockwell  17.  Hubbell   (2  Dougl.   (Mich.) 

197)    8-869 

Rodemacher  v.  Milwaukee,  etc.,  R.   Co. 

(41  Iowa  297) 8-764,  790 

Rodgers    r.    Kent    Circuit    Judge    (116 

Mich.  442) 9-168 

r.  McCoy   (6  Dak.  238) 8-629 

Roe  17.  Hersey  (3  Wils.  (C.  PL)  274).. 8-346 
Rogers  17.   Alabama    (192   U.   S.   230).. 

8-887;  9-149 

r.  U.  S.   (141  U.  S.  664) 9-347 

Rogers  Park  Water  Co.  r.  Fergus   (180 

U.  S.  624) 8-811 

Roller  V.  Holly   (176  U.  S.  406),  9-441,  466 

Rollins,  Ex  p.  (80  Va.  315) 8-627 

Rolston  1'.  Missouri   Fund  Com'rs   (120 

U.  S.  411) 9-367 

Romero  17.  U.  S.  (1  Wall.  (U.  S.)  721),  8-296 
Roonev   r.   North   Dakota     (196   U.     8. 

324)     8-729,  741 

Roosevelt  r.  Cebra    (17  Johns.    (N.  Y.) 

108)    8-874 

Root  r.  Lake  Shore,  etc.,  R.  Co.  (106  U. 

S.  206)    9-92 

Ropes    17.    Clinch    (8    Blatchf.    (U.    S.) 
304)    9-224,  226 

693  Volume  IZ« 


TABLE  OF  CASES  CITED 


Rosdeitscher,  tn  re  (33  Fed.  Rep.  657),  9-131 
Rose  V,  Buckland    (17  111.  309),  9-202,  203 

1?.  Charleston   (3  S.  Car.  369) 8-808 

Rosellev.  Farmer's  Bank  (141  Mo.  41),  8-520 

Rosen  v,  U.  S.  (161  U.  S.  40) 9^331 

Rosenbaum,  J.,  Grain  Co.  t'.  Chicago,  etc., 

R.  Co.   (130  Fed.  Rep.  46) 8-452, 

496,  497 ;  9-480 

Rosenblat,  Ea  p.   (51  Cal.  285) 9-186 

Rosenblatt,  Ex  p.  (19  Nev.  439) 8-564 

Rosenplanter  v.   Provident   Sav.   L.   As- 

sur.  Soc.  (96  Fed.  Rep.  727) 8-830 

Rosenthal  r.  Nove  (175  Mass.  564)... 9-348 

Rosier  r.  Hale  (10  Iowa  470) 8-874 

Ross,  In  re  (44  Fed.  Rep.  185) . .  .9-258,  326 

In  re  (140  U.  S.  463) 8-277  ;9-31 

Ross's  Case  (2  Pick.   (Mass.)   165) 8-738 

Ross  V.  U.  S.  (8  App.  Cas.  (D.  C.)  37),  9-68 

Rosser,  In  re  (96  Fed.  Rep.  305) 9-283 

In  re  ( 101  Fed.  Rep.  567 ) 9-294 

Ross-Meehan   Brake   Shoe   Foundry   Co. 
17.   Southern   Malleable   Iron   Co.    (72 

Fed.   Rep.   960) 9-338,  341 

Rossmiller   v.    State    (114    Wis.    169 >.. 

9-535,  603 
Rothcrmel  v,  Meyerle  (136  Pa.  St.  250) . . 

8-670;   9-172,  622 

Roundtree  v.  Baker  (52  111.  241) 9-377 

Rouse    t7.    Donovan    (104    Mich.    234).. 

9-441,  468 
V,  Hampton     (20     Fed.     Cas.     No. 

12,088)     9-629 

V.  Youard   (1  Kan.  App.  280) 8-443 

Rousseau  i7.  New  Orleans  (35  La.  Ann. 

667)    8-883 

Rowan  v,  Holcomb  (16  Ohio  463) 8-687 

17.  Runnels  (6  How.  (U.  S.)  139).. 9-1 03 

17.  State   (30  Wis.   149) 9-436 

Rowe  17.  Page  (64  N.  H.  194) 8-696 

Royall  17.  Virginia  (116  U.  S.  577) . . .  .8-768 

17.  Virginia  (121  U.  S.  102) 8-768 

Rozelle,  In  re  (57  Fed.  Rep.  155),  8-560,  661 

Rudolph,  In  re  (2  Fed.  Rep.  66) 8-890 

Ruggles  17.  Illinois  (108  U.  S.  631) 8-811 

17.  People   (91  111.  256) 8-788,  819 

17.  Wisconsin  (108  U.  S.  626) 9-486 

Rugh  17.  Ottenheimer  (6  Oregon  232),  8-853 
Rugheimer,  In  re  (36  Fed.  Rep.  371).. 

9^307    320 

Ruhl,  In  re  (6  Sawy.  (U.  S.)  186) 9-20 

Ruhstrat  17.  People  (186  111.  134) 9-494 

Rule  r.  Geddes   (23  App.  Cas.    (D.   C.) 

48)    : ...9-297 

Rule  of  Court,  Matter  of  (3  Woods  (U. 

8.)  602) 9-255 

Rumbell,  J.  E.,  The  (148  U.  S.  12) 9-95 

Rumsey  17.  New  York,  etc.,  R.  Co.   (63 

Hun  (N.  Y.)  200) 8-477 

Runkle  17.  U.  S.  (19  Ct.  CI.  409) . .  .9-10,  262 

17.  U.  S.   (122  U.  S.  543) 9-1,     2 

Rupert  V.  Martz  (116  Ind.  72) .  .  .".8-880,  883 
Rush  worth  r.  Judges  (58  N.  J.  L.  101),  8-584 
RusRel]  r.  Akelcy  Lumber  Co.  (45  Minn. 

376) 8-869 

17.  Cheatham  (8  Sraed.  &  M.  (Miss.) 

709)    8-602 

17.  Croy  (164  Mo.  69) 9-423,  620 

17.  Howe   (12  Gray    (Mass.)    147),  8-845 

r.  Lowth    (21   Minn.   168) 9-203 

17.  Thomas   (10  Phila.    (Pa.)    239),  9-43 
Rutland  17.  Copes  (15  Rich.  L.  (S.  Car.) 
84)   8-859 

694 


Rutledge   17.    Fogg    (3    Coldw.     (Tenn.) 

569)    9-9 

Sabatier  17.  Their  Creditors  (6  Mart.  N. 

S.  (La.)  585) 8-860,  869 

Sackett   r.    Andross    (5     Hill    (N.     Y.) 

327)    8-587 

Sacramento,  The  (131  Fed.  Rep.  374) . .  .9-89 
Sah  Quah,  In  re  (31  Fed.  Rep.  327) 

8-578;   9-377 
St.  Anthony  Falls  Water  Power  Go.  r. 
St.   Paul   Water   Coln'rs    (168  U.    S. 

366)    8-751 ;  9-509 

St.  Bernard  v.  Cleveland,  etc.,  R.  Co.  (4 

Ohio  Dec.  3/1) 8-457 

St.  Charles  v.  Hackman  (133  Mo.  634),  8-853 
St.  Clair  v.  Cox  (106  U.  S.  360) .  .9-424,  446 
St.  Clair  County  v.  Interstate  Sand,  etc., 

Transfer  Co.    (192   U.  S.   466) 8-485 

St.  Jago  de  Cuba,  The  (9  Wheat.  (U.  S.) 

409) 9-96 

St.    John's    College    17.    State    (16    Md. 

330)   8-842 

St.   Joseph,  etc.,  R.   Co.  17.   Palmer    (38 

Neb.    463)     8-376 

17.  Steele  (167  U.  S.  663) 9-106 

St.  Louis  17.  Boffinger  (19  Mo.  13) 8-440 

17.  Bowler   (94  Mo.  630) 9-623 

V,  Consolidated   Coal   Co.    (158   Mo. 

344)   8-549 

17.  Gait  (179  Mo.  8)    9-466 

17.  McCoy  (18  Mo.  238)    8-440 

17.  Russell  (9  Mo.  607)   8-782 

17.  Schulenburg,  etc..  Lumber  Co.  (13 

Mo.    App.    60)     8-«95 

17.  Western  Union  Tel.  Co.  (148  U.  S. 

96) 8-469,  470 

17.  Wiggins  Ferry  Co.  (11  Wall.  (U. 

S.)    423)    8-635 

St.    Louis    Consol.    Coal    Co.   17.    Illinois 

(185  U.  S.  207)    9-488,  687 

St.    Louis,    etc.,    R.    Co.    v.    Berry    (113 

U.  S.  476)    8-809 

V.Davis    (132    Fed.    Rep.    629) 

8-540 ;  9-256,  529,  608,  609 
17.  Gill    (166    U.    S.   666).... 8-809; 

9-470,  673 

i\  James  (161  U.  S.  545) 8-907; 

9-106,  115 

17.  Loftin    (98  U.   S.  559) 8-804,  811 

17.  Mathews    (165   U.   S.   5).. 8-754; 

9-476   577 

17.  Paul   (173  U.  S.  408 9-462!  600 

V.  Ryan   (66  Ark.  245) 8-820 

17.  Williams    (49    Ark.    492) 9-655 

St.  Louis  Southwestern  R.  Co.  v.  Garden 

(34   S.   W.   Rep.    146) 8-463 

17.  Grayson    (72  Ark.   119) 9-523 

St.  Louis  Wire  Mill  Co.  i?.  Consolidated 

Barb-Wire  Go.  (32  Fed.  Rep.  802)... 9-424 
St.  Paul,  etc.,  R.  Co.  17.  Todd  County  (142 

U.   S.  285)    8-8G4 

St.  Paul  Gas  Light  Co.  i?.  St.  Paul  (181 

U.  S.  142)    8-863,  887 

St.    Tammany    Water     Works    r.     New 

Orleans  Waterworks  (120  U.  S.  64) .  .8-824 
Sala  17.  JNew  Orleans   (2  Woods   (U.  S.) 

188)   8-824 

Saleni,   etc..   Turnpike  Co.   v.  Lyme    (18 

Conn.  451)    ' 8-834 

Saloy  r.  New  Orleans  (33  La,  Ann.  79),  8-775 
Salt  Greek  Valley  Turnpike  Co.  v.  Parks 
(.50   Ohio    St.    668)     9-485 

Volume  IX 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Salvege  r.  St.  Louis,  etc.,  R.  Co.    (135 

Mo.    163)     8-443 

Salzenstein  i?.  Mavis  (91  111.  391) 8-443 

Sam  Kee,  In  re  (31  Fed.  Rep.  680) 

9-403,  504,  668 

Sammis  t?.  Wightman  (31  Fla.  10) 9-160 

Sammons  v.  Halloway  (21  Mich.  162) .  .8-357 
Sampeyreac   v.   U.    S.    (7    Pet.    (U.    S.) 

222)   8-296 

Samples  t?.  City  Bank  (1  Woods  (U.  S.) 

623)   8-868 

San  Bernardino  r.  Southern  Pac.  R.  Co. 

(107  Cal.  628) 8-642 

Sanborn  v.  Carleton    (16  Gray    (Mass.) 

402)   8-327 

Sanders,    In   re    (62    Fed.    Rep.    804).. 

8-392,  510 
Sanders  v.  Com.  (77  S.  W.  Rep.  358).. 9-490 
V,  Hillsborough  Ins.  Co.    (44  N.  H. 

238) 8-831 

Sanderson's    Case    (3    Cranch    (C.    C.) 

638) 9-281 

San  Diego  Land,  etc.,  Co.  v,  Jasper  (89 

Fed.  Rep.  281) 9-444,  481,  482 

V.  Jasper  (189  U.  S.  439)    ....... .9-482 

V.  J^ational  City  (174  U.  S.  752).. 

9-444,  482 
San  Diego  Water  Co.  v.  San  Diego  (118 

Cal.   656)    9-481 

Sands  v,  Edmunds  (116  U.  S.  686) 8-768 

V.  Manistee  River  Imp.  Co.  (123  U. 

S.  288)    8-477;   9-198,   199,  616 

Sandusky  City  Bank  v,  Wilbor  (7  Ohio 

St.  482)    8-767,  760 

Sanford  i?.  Poe   (69  Fed.  Rep.  646 9-617 

Sang   Lung  r.   Jackson    (85   Fed.   Rep. 

604)     8-292,    397,  419 

San   Joaquin,    etc..    Canal,    etc.,    Co.    v, 
Stanislaus     County     (90     Fed.     Rep. 

616) 9-485,  583 

San  Mateo  County  v.  Southern  Pac.  R. 

Co.   (13  Fed.  Rep.   161) 9-290,  423 

Santa  Ana  Water  Co.  v.  San  Buenaven- 
tura (66  Fed.  Rep.  345)   8-827 

Santa   Clara   County   v.    Southern    Pac. 
R.  Co.  (18  Fed.  Rep.  389) .  .8-256, 
270;  9-233,  256,  290.  510,  529,  546,  620 
V,  Southern  Pac.  R.  Co.  (118  U.  S. 

394)   9-423 

Santissima  Trinidad,  The  (7  Wheat.  (U. 

S.)  283)   8-684 

Santos's  Case  (2  Broclf.   (U.  S.)   493).. 

9-28,  29,  30 
Sapphire,  llie  (11  Wall.  (U.  S.)  168).. 9-34 
Sarah,  The  (8  Wheat.  (U.  S.)  391) .. .  .9-340 
Saranac  Land,  etc.,  Co.  v.   Comptroller 

(177  U.  S.  318)    9-463 

Satterlee  r.  Matthewson  (2  Pet.  (U.  S.) 

410)    .' 8-727,  862,  884 

Saulsbury  v.  State  (43  Tex.  Crira.  90),  8-558 

Savage  t?.   Com.    (84  Va.  619) 8-766 

Savannah  v.  State  (4  Ga.  26) 8-487 

Savannah,  etc.,  R.  Co.  v.  Savannah  (198 

U.  S.  397)   8-807;  9-578 

Savings,  etc.,  Assoc,  v,  Alturas  County 

(66  Fed.  Rep.  677) 8-781,  878 

Savings,  etc.,  Soc.  v.  Multnomah  County 

(169  U.  S.  422) » .9-516,  619 

Savings  Soc.  v.  Coite   (6  Wall.   (U.  S.) 

602)     9-231,  233 

Sawrie  v.  Tennessee  (82  Fed.  Rep.  615) . . 

8-392,  429,  509 


Sawyer,  In  re  (124  U.  S.  219).. 8-727; 

9-256,  326 
f?.  Concordia   (12  Fed.  Rep.  765).. 8-776 

t?.  Dooley    (21    Nev.    390) 9-449,612 

V,  Piper  (189  U.  S.  157)    9-462,  552 

Sayles  r.  Davis  (22  Wis.  226) 8-364 

Sayre   v.   Phillips    (148   Pa.    St.   489).. 

8-432;  9-167 
Scammon   v.   Kansas   City,   etc.,   R.   Co. 

(41  Mo.  App.  194) 8-383 

Scarborough  v.   Dugan    (10  Cal.  306).. 

8-868,  880 
Schandler,  M.,  Bottling  Co.  v.  Welch  (42 

Fed.  Rep.  561) 8-501 

Schauble    v,    Schultz     (137    Fed.    Rep. 

391)   9-453 

Schaumburg,  Ex  p.   (1  Hayw.  &  H.   (D. 

C.)   249)    9-47 

Schechter,  In  re   (63  Fed.   Rep.   695).. 

8-610;  9-173 

Scheitlin,  In  re  (99  Fed.  Rep.  273) 8-606 

Schenck    v.    Vesiy    (21     Fed.    Cas.    No. 

12,451)  9-51 

Scheurer  v.  Columbia  St.  Bridge  Co.  (27 

Fed.  Rep.  172,   8-476 

Schick  V.  U.  S.   (195  U.  S.  65;.. 8-255, 

268,  356;   9-129,   131,  325 
Schimmele  v.  Chicago,  etc.,  R.  Co.    (34 

Minn.  216)    9-567 

Schmidt  v.  Louisville,   etc.,  R.   Co.    (99 

Ky.  143) 9-441 

r.  People    (18    Colo.    78) 8-437 

Scholey  r.  Rew  (23  Wall.  (U.  S.)  346),  8-307 
Schollenberger  v,  Pennsylvania   (171  U. 

S.  12) 8-386,  392,  427,  428,  435, 

436,  497,  606 

Scholtz,  In  re  (106  Fed.  Rep.  835) 8-693 

Schooner  Wave,  The  v,  Hyer   (2  Paine 

(U.  S.)    131) 8-417;   9-88,  93,  101 

Schreiber    v.    Thornton     (17    Fed.   Rep. 

603)    8-624 

Schuermann  t\  Union  Cent.  L.  Ins.  Co. 

(165   Mo.    641) 9-562 

Schurtz  V.  Cook  (148  U.  S.  406) 8-809 

Schwab  17.  Berggren  (143  U.  S.  461) 

9-433,  439 
Schwartz  v.  Drinkwater  (70  Me.  409) .  .8-874 
Scotland  County  v.  Missouri,  etc.,  R.  Co. 

(65  Mo.   123) 8-789,  799 

Scotland  County  Ct.  v.  U.  S.  (140  U.  S. 

41)    8-779 

Scott,  Ex  p.  (66  Fed.  Rep.  47) 8-506 

Scott,  In  re  (96  Fed.  Rep.  815) 9-283 

Scott  V.  Atchison  (36  Tex.  76) 9-237 

V.  Billgerry   (40  Miss.   119).... 9-9,  338 

V,  Donald   (165  U.  S.  58,   107) 

8-434,  603;  9-368 
V.  McNeal  (164  U.  S.  45) . . .  .9-393, 

423,  431,  458 

V.  Neely  (140  U.  S.  109) 9-344 

V.  Propeller  Young  America  (Newb. 

Adm.   101)    9-88 

r.  Smart  (1  Mich.  302) 8-728 

V,  Toledo    (36   Fed.   Rep.   392) 

9-499,  521,  624,  625 

V.  Willson  (3  N.  H.  321) 8-496 

Scottish  Union,  etc.,  Co.  v.  Rowland  (196 

U.  S.  632) 9-234 

Scranton  r.  Levera  (9  Pa.  Dist.  176) . .  .9-620 

V.  Wheeler  (57  Fed.  Rep.  813) 8-410 

t?.  Wheeler    (179   U.    S.    153) 

8-397;  9-317 
695  Yoluxne  IX 


TABLE  OF  CASES  CITED 


Scruggs  t?.  Huntsville  (45  Ala.  222) 9-235 

Seanght    r.    Stokes    (3    How.     (U.    S.) 

166)    8-612 

Sears  v.  Board  of  Aldermen   (173  Mass. 

71)  9-517,  619 

V.  Warren  County  (4  Blackf.  (Ind.) 

107)    9-166 

t?.  Warren   County   (36   Ind.   267).. 

8-558,  894 
Seattle  t?.  Kelleher  (195  U.  S.  356) . .  .  .9-521 
Sebring  v.  Mersereau   (9  Cow.    (N.  Y.) 

344)    8-875 

Secombe,  Ex  p.  (19  How.   (U.  S.)  9) 9-69 

Second,  etc.,  St.  Pass.  R.  Co.  v.  Green, 

etc.,  St.  Pass.  R.  Co.   (3  Phila.    (Pa.) 

430)    8-787 

Second  Ward  Sav.  Bank  v.  Schrank   (97 

Wis.  250)    8-875 

Sedgwick  v.  Place  (34  Conn.  552) 8-600 

Segar's   Case    (2   Bart.   El.   Cas.   810).. 

8-318;  9-625 

Seibert  v.  Lems   (122  U.  S.  290) 8-779 

Selectmen  v.  New  York,  etc.,  R.  Co.  (161 

Mass.  259) 8-754 

Sellers  v.  Hayes  (163  Ind.  422) 9-593 

Semmes  v.  U.  S.  (91  U.  S.  21) 9-20,     25 

Senators,    Expulsion    of    (Taft    El.    Cas. 

195)    8-329 

Sen  tell  v.  New  Orleans,  etc.,  R.  Co.  (166 

U.  S.  698) 9-457,  510 

Sentences  of  Courts-martial  (4  Op.  Atty.- 

Gen.  274)    9-37 

Sequestration  Cases  (30  Tex.  689) 9-236 

Sere  v.  Pitot  (6  Cranch  (U.  S.)   336) . . . 

9-106,  208,  209 
Seton  V.  Hanham   (R.  M.  Charlt.    (Ga.) 

374)    9-143 

Sevens   v.   The  Sandwich    (1   Pet.    Adm. 

233)    9-86 

Sevier's  Case  (Taft  El.  Cas.  7) 8-313 

Sevier  v.  Haskell  (26  Ark.  133) 8-859 

Seymour  v.  Hartford  (21  Conn.  481) ... . 

3_799    gQ2 

V.  State  (51  Ala.  52) 8^529 

Shanks  r.  Dupont  (3  Pet.  (U.  S.)  242),  8-584 
Shapleigh    v.    San    Angelo    (167    U.    S. 

656)    8-780 

Sharon  v.  Hill    (26  Fed.  Rep.  343)... 

9-288,  387 
Sharpleigh  V.  Surdam  (1  Flipp.  472).. 8-305 
Sharpless    v.    Philadelphia    (21    Pa.    St. 

164)    8-821 

Shaver  v.  Pennsylvania  R.  Co.   (71  Fed. 

Rep.  936)    9-465.  581 

Shaw  V.  McCandless  (36  Miss.  296) 8-407 

Shnw  Piano  Co.  f.  Ford  (41  S.  W.  Rep. 

198)    8-386 

Sheehan  r.  Treasurer   (11  Misc.   (N.  Y.) 

487)    8-774 

Sheffield,  In  re   (64  Fed.  Rep.  833).... 

8-624,  626 
Shpffipld  17.  Parsons  (3  Stew.  &  P.  (Ala.) 

302)    8-903 

Shelbv  County  v.  Union,  etc..  Bank  (161 

U.  *S.  149)   8-804 

Sheldon  r.  Sill  (8  How.  (U.  S.)  rtDtl) 9-77 

V.  Wabash    R.    Co.    (105    Fed.    Rpp. 

786)     8-375.  448 

Shelton  v.  Piatt  (139  U.  S.  591) 8-545 

V.  Wadfi   (14  Tex.  52) 8-876 

Shepard  v.  Barron   (194  IT.  S.  565) 9-r)23 

r.  Taylor  (35  Tex.  774) 9-238 


Shepherd  v.  Grimmett  (3  Idaho  409).. 

8—728    734 

V.  People  (26  N.  Y.  414) 8-740 

Sheppard  v,  Dowling  (127  Ala.  7) 8-499 

Shepperd    v,    Sumter    County    (59    Ga. 

535)   9-413,  623 

Shera,  In  re  (114  Fed.  Rep.  207) .  .9-280,  283 

Sheriff  v.  Lowndes  (16  Md.  357) 8-843 

Sherlock  17.  Ailing   (93  U.   S.   103) 

8-393,  404,  481 

Sherman  v.  Langham  (92  Tex.  13) 8-848 

V.  Smith  (1  Black  (U.  S.)  590)... 8-788 

Shibuya  v.  Jugiro  (140  U.  S.  297) 9^03 

Shiel  V.  Thayer  (1  Bart.  El.  Cas.  349) .  .8-317 
Shields's  Case  (Taft  El.  Cas.  138,  187), 

8—312    314 
Shields   v,    Clifton   Hill   Land    Co.    (94 

Tenn.    123)    8-867,879 

V.  Ohio    (96  U.   S.   321) 8-809 

v.  Pipes  (31  La.  Ann.  765) 8-776 

V.  Thomas  (18  How.  (U.  S.)  262) .  .9-337 
Shinn  v.  Cunningham  (120  Iowa  383).. 8-774 
Ship  Cotton  Planter,  The  (1  Paine   (U. 

S.)    23) 8-346 

Ship  Virgin,  The  (8  Pet.  (U.  S.)  560).. 9-96 
Shipper  t\  Pennsylvania  R.  Co.   (47  Pa- 
st.  338)    9-181 

Shires  t?.  Com.  (120  Pa.  St;  368) 9-692 

Shirk  v.  La  Fayette  (62  Fed.  Rep.  867) . . 

9-166,  179 
Shively  v.  Bowlby  (162  U.  S.  26) .  .9-198,  202 

Shoemaker  v.  U.  S.  (147  U.  S.  298) 

8-657 ;  9-38,  307,  309,  317 
Shollenberger  v.  Brinton  (52  Pa.  St  9),  8^78 

Short  V,  State  (88  Md.  397) 9-413 

Shorter,  In  re  (22  Fed.  Cas.  No.  12,811), 

8-701;  9-69,  286,  .30 1 

Shorter  v,  Cobb  (39  Ga.  286) 8-869,  863 

V.  Smith  (9  Ga.  517) ...  .8-768,  811,  839 
Short  ridge    v,    Macon     (Chase    (U.    S.) 

136)    9-235 

Shreveport  v.  Cole  ( 129  U.  S.  43) 8-862 

Shrigley  t?.  Black  (66  Kan.  213) 8-848 

Shumate  v,  Heman  (181  U.  S.  402) 9-618 

Shurtleff  v,  U.  S.  (189  U.  8.  314) 9-46 

Siebold,  Ex  p.  (100  U.  S.  373) 8-320, 

321,  396;   9-44,  66,  219 
Silliman  v.  Hudson  River  Bridge  Co.  (4 

Blatchf.   (U.  S.)  74) 8-480 

V.  Hudson    River     Bridge    Co.     (4 

Blatchf.  (U.  S.)   396) 8-480 

Silverman's  Case  (2  Abb.  (U.  S.)  243) . . 

8-686,  686,  687,  691,  694 

Silverman  v.  Lessor  (88  Me.  699) 8-876 

Simms  v,  Simms  (176  U.  S.  163),  9-209,  211 
Simmons,  Ex  p.  (4  Wash.  (U.  S.)  396), 

9-191 
Simmons  v.  Morrison  (13  App.  Cas.  (D. 

C.)  164) 9-344 

r.  Saul  (138  U.  S.  448) 9-149 

r.  U.  S.  (142  U.  S.  148) 9-273,  274 

V.  Western   Union   Tel.   Co.    (63   8. 

Car.  429)   9-481,  682 

Simmons  Hardware  Co.  v.  McGuire   (39 

La.  Ann.  848)    8-664 

Simon  17.  Craft  (182  U.  S.  436).. 9-441,  462 
Simpson  r.  City  Sav.  Bank   (66  N.  H, 

470)    8-696,  834 

V.  Hopkins    (82  Md.   478) 9-613 

Sims's  Case  (7  Cush.  (Mass.)  286) 9-190 

Sinclair  r.  State  (69  N.  Car.  47) 9-167 

Sing  Lee,  Ex  p.  (96  Cal.  364) 9-605 

696  Yolurne  IZ, 


IN  THE  NOTES  ON  THE  CONSTITUTION. 


Sing  Lee,   In  re   (54   Fed.   Rep.   334).. 

8-^20;  9-130,  292,  297,  327,  393 
Sing  Tuck,  In  re  (126  Fed.  Rep.  396) . . 

8-421;  9-6Q,  71,  296 
Singer  v.  National  Bedstead  Mfg.  Co.  (55 

Atl.   Rep.   869) 8-597 

17.  Stete  (72  Md.  464) 9-502 

Singer  Mfg.  Co.  v.  Wright  (97  Ga.  114) . . 

8-560;  9-620 
17.  Wright    (33    Fed.   Rep.    121).... 

8-560;  9-169,  423,  623 
Sinking-Fund    Cases    (99   U.    S.    718).. 

8-/51;  9-300 
Sinking  Fund  v.   Green,  etc.,   Nav.   Co. 

(79  Ky.  75)    8-840 

Sinks  V.  Reese  (19  Ohio  St.  316) 8-670 

Sinnot  v.  Davenport   (22   How.    (U.   S.) 

239) 8-404,  430,  472 ;  9-222 

Sinsheimer  v.  Sinionson   (107  Fed.  Rep. 

904)   9-445 

Sioux   City  R.   Co.  r.   Sioux   City    (138 

U.  S.  106) 8-792,  817 

Sioux   Falls    v.    Farmers*    L.    &    T.    Co. 

(136  Fed.  Rep.  721) 8-826 

Siren,  The   (13  Wall.   (U.  S.)   392) ...  .8-642 
Sisters  of  Charity  r.   Chatham  Tp.    (51 

N.  J.  L.  89) 8-799 

Sizemore    v.    State     (3    Head     (Tenn.) 

28) 8-608,  609 

Skaneateles  Water  Works  Co.  i\  Skane- 

ateles  (184  U.  S.  363) 8-824 ;  9-^87 

Skinner  v.   Garnett  Gold   Min.   Co.    (96 

Fed.  Rep.   73/ ) 9-600 

17.  Holt   (9  S.   Dak.  427) 8-831 

Slaughter    v.    Com.     (13    Gratt.     (Va.) 

767)    9-160 

V.  Culpepper    (35  Ga.   26) 8-882 

Slaughter-House  Cases  (16  Wall.  (U.  S.) 
36).... 9-160,  161,  288,  376,  377,  379, 

380,  385,  387,  398,  409,  502,  545,  586 
Sloan  V.   Pacific  R.   Co.    (61    Mo.   24).. 

8-753,   760,  818 
Sloane  v.  Chiniquy  (22  Fed.  Rep.  213) . . 

8-860,  875,  876 
Small  V.  Montgomery  (17  Fe<l.  Rep.  865),  9-44 

t7.  Slocumb  (112  Ga.  279) 8-356 

Smead  v.  Indianapolis,  etc.,  R.  Co.   (11 

Ind.  104)    8-791,  792 

Smedberg  v.  Bentley   (22  Fed.  Cas.  No. 

12,964) 8-306 

Smiley  v.  Kansas   (196  U.  S.  447) 9-4ol 

Smith's  Case  (1  Bart.  El.  Cas.  107)... 8-299 

Smith's  Case  (Taft  El.  Cas.  4) 8-313 

Smith's  Case  (10  Op.  Atty.-Gen.  1) 9-22 

Smith,  Ex  p.  (38  Cal.  702) 9-548,  591 

Smith,  In  re   (112  Fed.  Rep.  509) 9-283 

In  re  (2  Woods  (U.  S.)  458) . . .  .8-590 
Smith   V.   Alabama    (124    U;    S.    473).. 

8-268,  394,  395,  458,  461 ;   9-107 
t?.  American    Nat.    Bank     (89    Fed. 

Rep.    838)     9-79,   81,    83,339 

17.  Bivens    (56    Fed.    Rep.    353) 

9-357,  534 
V,  Boston,    etc.,    R.    Co.    (63    N.    H. 

25)    8-461 

17.  Brown    (2  Bart.  El.  Cas.   305) . . 

8-298,    323;    9-627 
17.  Chamberlain   (38  S.  Car.  529).. 9-660 

17.  Elliot    (39  Tex.   201) 8-860 

V.  Empire    State-Idaho    Min.,    etc., 

Co.  (127  Fed.  Rep.  462) 9-446 

V.  Greenhow  (109  U.  S.  669) 8-768 


Smith  t7.  His  Creditors  ('59  Cal.  268) .  .8-693 

17.  Jackson    (103  Tenn.  673) 8-674 

V.  Jennings  (67  S.  Car.  324) 8-768 

17.  Lake  Shore,  etc.,  R.  Co.  (114  Mich. 

460;   9-470 

t7.  Maryland  (18  How.  (U.  S.")  73).. 

8-616;   9-100,  249 

17.  Mead    (3  Conn.  263) 8-869,  874 

V.  Merchand     (7     S.     &    R.     (Pa.) 

260)    8-866 

17.  Moody  (26  Ind.  299)    9-166 

t'.  Morrison  (22  Pick.  (Mass.)  430),  8-869 

17.  Morse    (2   Cal.   524)    8-880 

r.  New  Orleans  (23  La.  Ann.  5).. 8-721 

17.  Packard   ( 12  Wis.  371)    8-868 

17.  Parson   (1  Ohio  236) 8-876 

V.  Philadelphia  County  (2  Pars.  Eq. 

Cas.    (Pa.)    293)    8-846 

17.  Rackliflfe  (87  Fed.  Rep.  964) 9-368 

17.  Reeves    (178  U.   S.   436) 9-368 

r.  Short  (40  Ala.  385) 8-366 

17.  Speed  (11  Okla.  95) 9-292 

17.  State   (64  Ark.  248) 8-428 

17.  State   (155  Ind.  611)    9-503 

17.  State   (100  Tenn.  494) 8-460 

17.  State   (42  Tex.  Crim.  220) 9-662 

17.  Turner    (7   How.    (U.   S.)    896).. 

8-376,  377,  392,  394,  440,  531 
17.  U.    S.    (32    Ct.    CI.    387).. 9-306, 

307,  311 
Smoot  V.  Kentucky  Cent.  R.  Co.  (13  Fed. 

Rep.  341)    9-666,  631 

Smyth  V,  Ames  (169  U.  S.  518).. 9-370, 

423,  469,  471,  473,  673 
Sneider  i?.  Heidelberger  (45  Ala.  126).. 8-870 
Snider  v.  Brown  (48  S.  W.  Rep.  377).. 8-873 

Snoddy  17.  Howard  (51  Ind.  412) 8-608 

Snow  V.  U.  S.  (18  Wall.  (U.  S.)  319).. 9-210 
Society,  etc.,  r.  New  Haven    (8  Wheat. 

(U.  S.)    494)    9-35 

V.  WTieeler   (2  Gall.   (U.  S.)    106).. 

8-727,  874 
Society   for   Savings   17.    Coite    (6  .Wall. 

(U.  S.)  611)   8-623 

Sohn    v,    Waterson    (17    Wall.    (U.    S.) 

599)   8-868 

Sonoma  County  Tax  Case  (13  Fed.  Rep. 
1QQ) 0-523 

Soon  Hing  v.  Crowiey  (113  U.  S.  703) . . 

9-604,  568 

South  t'.   State    (86  Ala.   619) 8-746 

South  Bend  17.  Martin  (142  Ind.  32) 8-668 

South  Cambria,  The  (27  Fed.  Rep.  526) . . 

8-416,  492 
South  Carolina  17.  Georgia  (93  U.  S.  10), 

8-285,  396,  413,  706 
V.  Port  Royal,  etc.,  R.  Co.  (56  Fed. 

Rep.  338)    8-887 

r.  U.  S.  (39  Ct.  CI.  288) 8-364 

South  Carolina,  etc.,  R.  Co.  v.  American 

Tel.,  etc.,  Co,  (65  S.  Car.  459) 9-689 

South,  etc..  Alabama  R.  Co.  17.  Alabama 

(101  U.  R.  833) 8-769 

V.  Morris   (do  Ala.   193) 9-665 

South  Fork  Canal  Co.  v.  Gordon  (6  Wall. 

(U.   S.)    561) 8-862 

Southern    Bldp^.,  etc.,   Assoc,   r.    Norman 

(98  Ky.  297) 8-570,  867 ;  9-617 

Southern  Development  Co.  v.  Silva   (89 

Fed.   Rep.  419) 9-347 

Southern  Express  Co.   v.   Com.    (92  Va. 
67)   9-362 

697  Volume  IX. 


TABLE  OP  CASES  CITED 


Southern  Express  Co.  v.  Goldberg  (101 

Va.  621)    8-390,  395,  463 

V,  Hood  (15  Rich.  L.  (S.  Car.)  66),  8-637 

17.  Mobile  (49  Ala.  404) 8-545 

Southern   Pac.    Co.    t\   Railroad   Corners 

(78  Feu.  Rep.  258) 9-442,  443 

Southern  Pac.  R.  Co.  v.  Haas  (17  S.  W. 

Rep.  600)  8-449,  461 

V.  U.  S.  (133  Fed.  Rep.  651) 9-300 

Southern   R.   Co.   r.   Asheville    (69  Fed. 

Rep.  369)    8-538 

V,  Boukniglit  (70  Fed.  Rep.  442).. 9-459 
V,  Greensboro    Ice,    etc.,    Co.     (134 

Fed.  Rep.  82)    8-464;  &-372 

V.  Mitchell  (139  Ala.  644) 8-551 

t?.  North  Carolina  R.  Co.    (81   Fed. 

Rep.  600) 9-364 

Southern  Steamship  Co.  v.  Portwardens 
(6   Wall.    (U.    S.)    31).... 8-482,   483, 

492,  901,  903 
Southwest  Missouri  Light  Co.  r.  Joplin 

(101  Fed.  Rep.  25) 8-828,  829,  863 

Southwick  t?.  South  wick  (49  N.  Y.  520),  8-728 

Spain,  In  re  (47  Fed.  Rep.  210) 8-567 

Spalding  v.  Baton  Rouge  (10  West.  L.  J. 

461)    8-549 

V,  Chandler  (160  U.  S.  394) &-33 

Spangler,  Matter  of  (11  Mich.  305).,. 8-654 

Sparf  V,  U.  S.  (156  U.  S.  99) 9-342 

Sparks  v.   Lower  Payette  Ditch  Co.    (3 

Idaho   306)    8-788 

Spaulding  v,  Andover   (54  N.  H.  38).. 

8-771,  772 
V.  Mead   (CI.  &  H.  El.  Cas.   167) . . 

8-322,  323,  324 
Spealman  r.  Missouri   Pac.  R.  Co.    (71 

Mo.    434)     9-577 

Speer  v.  Com.  (23  Gratt.  (Va.)  939) 8-565 

t?.  School     Directors     (60     Pa.     St. 

150)    8-647 

Spellman  v.  New  Orleans  (45  Fed.  Rep. 

13)    8-498 

Spencer  v.  Amy    (R.  M.   Charlt.    (Ga.) 

178)    8-727 

V.  Board    of    Registration    (1    Mac- 
Arthur  (D.  C.)   169) 9-390 

V.  Merchant  (125  U.  S.  355) 9-521 

Spenser,  In  re  (5  Sawy.  (U.  S.)  195) . .  .9-21 

Spickler,  In  re  (43  Fed.  Rep.  657) 8-502 

Speer  t?.  Com.  (23  Gratt.  (Va.)  939) 9-169 

Spies  r.  Hlinois  (123  U.  S.  131).. 9-241, 
247,  249,  256,  325,  336,  352, 

355,  398,  403 

Spoon  v.  Frambach  (83  Minn.  303) 8-357 

Spooner  v.  McConnell  (1  McLean  (U.  S.) 

337)    9-197 

Sporrer  t?.  Eifler  (1  Heisk.  (Tenn.)  633).  8-357 
Sprague  t\  Fletcher  (69  Vt.  69).. 0-1 66,  171 
Spraigue  v.  Thompson  (118  U.  S.  93) .  .8-494 
Spreckels  Sugar  Refining  Co.  r.  McClain 

(192  U.  S.  410) 8-307 

Sprigg  t\  Park  (89  Md.  406) 9-430 

v.  Western  Tel.  Co.   (46  Md.  67).. 8-793 
Spring  Vallov  Water- Work.s  r.   B>rtlett 

(16  Fed.  Rep.  615) 8-827;  &-481 

V.  San    Francisco  .  ( 124    Fed     Rep. 

584)     9-482 

V,  Schottler   (110  U.  S.  351) 

f)_gog    8*^7*   9—481 
Springer  r.  Foster  (2  Storv  (U.  S.)  3S3) .  8-876 
V,  U.  S.    (102  U.  S.'593).... 8-306. 

350;  &-301 


Springfield  r.  Smith  (138  Mo.  645) 

S-811,  817 
V.  Springfield  St.  R.  Co.  (182  Mass. 

41)    8-816 

Springville  v.  Thomas  (166  U.  S.  707) .  .9-345 

Sprott  r.  Reid  (3  Greene  (Iowa)  489),  8-849 

V.  U.  S.   (20  Wall.   (U.  S.)   469) . . . 

9-139,  237 
Stacy  I?.  Thrasher  (6  How.  (U.  S.)  58) . . 

9-146,  148 

Stafford  r.  Lick  (7  Cal.  479) 8-873 

Stafford  County  v.  Luck  (80  Va.  223) .  .8-784 
Stamp  Tax  on  Writs  (12  Op.  Atty.-Gen. 

23)   8-307,  355 

Standard  Oil   Co.  r.   Bachelor    (89  Ind. 

1)    .....8-560 

V.  Combs  (96  Ind.  183) 8-569,  896 

Standifer  i\  Wilson  (93  Tex.  232) 8-879 

Stanford  f .  Coram  (28  Mont.  288) 

8-772,  849 
Stanhilber  f.  Mutual  Mill  Ins.  Co.   (76 

Wis.  285)    9-163 

Stanislaus  County  v.  San  Joaquin,  etc.. 

Canal,  etc.,  Co.   (192  U.  S.  208) 

8-811,  827;  9^83,  582 
Stanley  v.  Wabash,  etc.,  R.  Co.  (100  Mo. 

438) 8-461 

Stanmire  v.  Taylor  (3  Jones  L.  (N.  Car.) 

•    207)    8-765 

Stanton  v.  Lane  (Taft  El.  Cas.  205) 

8-334,  335,  336 
Stanwood  v.  Green  (2  Abb.  (U.  S.)  184), 

9-252,  285 
Starr  v.  Hamilton  (Deadv  (U.  S.)  268) . . 

8-853,  854 

V.  Pease  (8  Conn.  541) 8-854 

V.  Robinson  (1  D.  Chip.  (Vt.)  257),  8-858 

State  v.  Aberdeen  (34  Wash.  61) 9-453 

V,  Adams  (4  Blackf.   (Ind.)    147).. 8-608 

V.  Adams   (45  Iowa  99) 8-584 

V.  Adams   (44  Mo.  570) 8-843 

v.  Addington  (77  Mo.  110) 8-507 

V.  Agee  (83  Ala.  110) 8-563 

V.  Ah  Chew  (16  Nev.  58) 9-389, 

404,  569 

V.  Ah  Jim   (9  Mont.   167) 8-744 

r.  Alabama    Bible    Soc.     (134    Ala. 

632)    8-762,  802,  862 

V,  Aldrich  (70  N.  H.  392) »-549 

t?.  Allmond  (2  Houst.  (Del.)  612).. 8-426 
V.  American    Book    Co.     (65    Kan. 

847)    8-524 

r.  Amery   (12  R.  I.  64) 8-500 

V.  Anderson  (30  La.  Ann.  559) 9-257 

t?.  Antonio  (3  Brev.  (S.  Car.)  562),  8-610 

r.  Applegarth    (81  Md.  293) 8-574 

V,  Arrloin  (51  La.  Ann.  169) 8-730 

V.  Atkinson   (40  S.  Car.  370) 

9-250,  257,  399 
V.  Biltimore,    etc.,    R.    Co.    (6    Gill 

(Md.)    363)     8-806 

V.  Bnltimore,   etc.,    R.    Co.    (12   Gill 

&  J.  (Md.)  399) 8-742 

V.  Baltimore,   etc.,   R.   Co.    (34   Md. 

344) • 8-532 

V,  Baltimore,   etc.,   R.   Co.    (48   Md. 

49) 8-906,  811 

r.  Biltin^ore,    etc.,    R.    Co.    (24    W. 

Vi.    787)     8-466 

r.  B'^nk    of    Commerce     (95    Tenn. 
2:2 1)   8—799 

r.  Barker  (4  Kan.  324) .8^766,  771 

698  Volume  IX 


IN  THE  NOTES  ON  THE  CONSTITUTION 


State  V,  Barret  (25  Mont.  112).. 8-764, 

850,  859,  881 

17.  Barrett    (138   N.   Car.   630) »-591 

V.  Bates   (14  Utah  293) 8-744; 

9-325,  404,  425 
V.  Beackmo  (8  Blackf.  (Ind.)  250),  8-724 
17.  Bell  Telephone  Co.    (36  Ohio  St. 

311) 8-631 

17.  Bengseh   (170  Mo.  117)    9-590 

17.  Berlin    (21    S.   Car.   292).. 9-407,  590 
17.  Billings  (55  Minn.  467) .. .  .9-441,  506 

17.  Bixman    (162   Mo.   39) 8-890, 

898;  9-500 

17.  Bloor  (20  Mont.  574) 9-437 

17.  Board  of  Education  (7  Ohio  Dec. 

(Reprint)    129)    9-564 

17.  Board  of  Liquidation  (40  La.  Ann. 

398)   8-775 

17.  Bohemier  (96  Me.  257) 9-548,  603 

17.  Bond  (4  Jones  L.  (N.  Car.)  11);  8-729 

17.  Boswell    (104   Ind.    541) 9-435 

17.  Bosworth    (13  Vt.  402)    8-835 

17.  Bowen  (8  S.  Car.  400)   9-5 

17.  Bowman  (78  Iowa  619)   8-428 

17.  Boyd   (36  Neb.  181) 8-304 

17.  Bracco  (103  N.  Car.  349) 8-562 

17.  Bradshaw  (39  Fla.  137) 8-873 

17.  Brass   (2  N.  Dak.  482) 9-583 

17.  Brennan  (2  S.  Dak.  388).. 9-250, 

397,  406 

17.  Brett  (16  Mont.  366) 9-436 

17.  Broadbelt    (89   Md.    565).. 9-502,  596 

17.  Brown  (119  Mo.  636) 9-562 

17.  Brown  (2  Oregon  222) 8^09 

17.  Brown,   etc.,   Mfg.   Co.    (18   R.   I. 

16)    8-792,   794;    9-462 

17.  Brownfield  (60  S.  Car.  509, 9-562 

17.  Browning  (62  Mo.  691) 8-526 

V,  Bruce    (55   W.   Va.   384) 8-605 

17.  Bryan  (4  Iowa  349) 9-260 

17.  Buckeye  Pipe  Line  Co.   (61  Ohio 

St.   620)     9-462 

17.  Bulling  (105  Mo.  204)    8-744 

17.  Bunker   (7  S.  Dak.  639) 8-742 

17.  Burgdoerfer  (107  Mo.  34) 9-606 

17.  Burgoyne  (7  Lea  (Tenn.)   173).. 9-457 

•17.  Butler  (3  Lea  (Tenn.)  223) 8-625 

17.  Butler    (13    Lea    (Tenn.)    400).. 

8-787,  799 

17.  Butler    (86   Tenn.    614) 8-799 

17.  Buzzard  (4  Ark.  18) 9-248 

17.  Cadigan  (73  Vt.  247) 9-588 

17.  Caldwell  (116  N.  Car.  803). 9-128 

17.  Call   (121  N.  Car.  646) 9-603 

17.  Calvin     (R.     M.     Charlt.      (Ga.) 

151)   8-718 

17.  Campbell   (53  Minn.  354) 8-578 

17.  Cardozo  (5  S.  Car.  309) 8-720 

17.  Cardozo   (8  S.  Car.  71) 8-767 

17.  Carew     (13    Rich.     L.     (S.    Car. 

498)   8-870 

17.  Carey  (4  Wash.  424).. 9-180,  410. 

500,  003 

r.  Carrigan   (39  N.  J.  L.  3.5) 8-568 

17.  Carrington    (15    Utah    480) 

8-744;   9-325 

17.  Carro   (26  La.  Ann.  .^77) n-*>r>7 

17.  Carter  (33  La.  Ann.  124) H-T.^O 

17.  Chandler    (5   Ln.    Ann.    ^S!)^ 

17. 

17. 


o 


Chapman  (1  S.  Dak.  415) .  .8-428,  501 
Charleston   (4  Rich.  L.   (S.  Car.) 
286)    8-536,  902,  903 
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State  17.  Charleston  (10  Rich.  L.  (S.  Car.) 

245)   8-703,  891 

17.  Chicago,   etc.,    R.    Co.    (70    Iowa 

162)   8-461 

17.  Chicago,   etc.,   R.   Co.    (40   Minn. 

267) 8-379,  449 

17.  Claiborne  (Meigs  (Tenn.)  331).. 9-165 
17.  Columbus  Gas  Light,  etc.,  Co.  (34 

Ohio  St.  572)    8-790,  811 

17.  Comer  (167  Ind.  613) 9-256 

17.  Commercial  Bank  (7  Ohio  (pt.  i.) 

125)   8-887 

17.  Comptroller     Gen.     (4     S.     Car. 

185)   8-720 

17.  Cook   (107  Tenn.  501).. 8-628;   9-593 

17.  Cooler  (30  S.  Car.  105) 8-743 

17.  Coonan    (82   Iowa  400) 8-428 

17.  Corbett  (57  Minn.  348).. 8-454;  9-474 

17.  Corrick  (82  Iowa  451) 8-501 

17.  Corson  (67  N.  J.  L.  180).. 8-515, 

904;   9-174,  405 

17.  Crawford    (28  Fla.   441)    8-323 

17.  Creditor  (44  Kan.  565) 9-181 

17.  Crittenden  County   Ct.    (19  Ark. 

360)    8-763,  799 

17.  Crumbaugh    (26    Tex.    Civ.   App. 

621) 9-466 

17.  Cumberland,  etc.,  R.  Co.  (40  Md. 

41)   8-669 

17.  Curran    (12  Ark.   321) 8-782, 

860,  884 

17.  Currens   (11  Wis.  433) 9-410, 

600,  603 

17.  Daley  (29  Conn.  276) 8-731 

17.  Dalton   (22  R.  L  79) 9-494 

17.  Darrah   (152  Mo.  526) 9-685 

17.  Davidson  (50  La.  Ann.  1298).. 8-498 
17.  Davis    (12    S.    Car.    534).. 8-266, 

677;   9-79,  80,  367 
17.    Defiance    County    (1    Ohio    Dec. 

584)   .9-632 

17.  Demarest  (32  N.  J.  L.  628) 8-647 

17.  Dering  (84  Wis.  586) 9-544,  698 

17.  Deschamp  (53  Ark.  492)    8-433 

17.  Dews  (R.  M.  Charlt.  (Ga.)  400) . . 

8—772    846 

17.  Dodge  (76  Vt.  197) 9-494 

17.  Doherty  (60  Me.  504)    9-426,  436 

17.  Douglas  (26  Wis.  428)   8-845 

17.  Duckworth     (6    Idaho    642) 

8-443;  9-182 

17.  Duflfy  (7  Nev.  342) 9-664 

17.  Dulaney  (43  La.  Ann.  600) . : . .  .9-698 

r.  Eby  ( 170  Mo.  497) 9-690 

17.  Edwards  (102  N.  W.  Rep.  697),  8-621 

17.  Engle  (34  N.  J.  L.  425) 8-568 

17.  Fairfield    County     (16    Ohio    St. 

384)    9-112 

17.  Fernandez   (39  La.  Ann.  538) . . . 

9-405,  606,  602 

17.  Fitzpatrick   (16  R.  L  54) 8-500 

17.  Foreman  (8  Yerg.  (Tenn.)  316),  8-678 
i\  Fosdick  (21  La.  Ann.  256) .  .8-436,  898 

17.  Foster    (22    R.    L    165) 9-622 

17.  Fourchy  (106  La.  749) 8-730,  732 

17.  Frappart  (31  La.  Ann.  340) 8-560 

17.  French  (17  Mont.  .54) 0-624 

17.  French    (109  ,N.   Car.   722) 

8-669;  9-621 

r.  Fulker  (43  Kon.  237) 8-501 

V.  FuUerton    (7   Rob.    (La.)    210).. 8-532 
r.  Furbush  (72  Me.  494) 8-630 
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Jones   (21    Md.   432) 8-868,880 
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8-578,  9-553 
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Manuel   (4  Dev.  &  B.  L.   (20  N. 

Car.)   20)    9-165 

Marble  (72  Ohio  St.  21) 9-604 

Maryland      Institute      (87      Md. 

669)    ^-393 

Mathews   (44  Mo.  623) 8-752 

Mattle  (48  La.  Ann.  728) 9-690 

Medbuiy  (3  R.  L  138).. 8-516;  9-174 
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r.  Miller  (86  Iowa  638) 8-428       State 

Miller  (30  N.  J.  L.  368).. 8-793,  v. 

794,  798  V. 

Missouri     Guarantee    Sav.,    etc.,  v, 

Assoc.  (167  Mo.  489) 8-886;  9-533 

Mitchell   (97  Me.  66) 9-622  v. 

Montgomery  (92  Me.  440),  8-426,  568  v. 

Montgomery  (94  Me.  192) 9-545 

Montgomery  Light  ()o.  (102  Ala. 

694)    8-889  v. 

Moor  (Walk.   (Miss.)   134) 9-267 

Moore  (2  Penn.   (Del.)   299) 9-433  v. 

Moore   (6   Ind.  436) 8-608;  v, 

9—186    192 

Moore  (104  N.  Car.  7 14).. 9-409!  650  t?. 

Morgan  (2  S.  Dak.  33) 8-521  v. 

Morris  (77  N.  Car.  512).. 8-752.  865 

Murray  (47  La.  Ann.  1424) 9-562  v, 

Napier  (63  S.  Car.  60) 8-672;  r. 

9-413,  623  V. 

Nathan  (12  Rob.   (La.)  332) 

8-892,  895;   9-358  v. 

Neal  (42  Mo.  122) 8-734 

Newell   (84  Me.  466) 8-577 

New  Haven,  etc.,  R.  Co.  (43  Conn.  v, 

361)    8-794  V. 

Newman   (96  Wis.  258) 9-433  v. 

New  Orleans  (29  La.  Ann.  863),  8-862  r. 

New  Orleans    (32  La.   Ann.   493, 

709)    8-763,  848,  880  v. 

New  Orleans  (34  La.  Ann.  1149),  v. 

8-879  V. 

New  Orleans  (37  La.  Ann.  436) . . 

8-777,  879  v. 

New  Orleans  (38  La.  Ann.  119) . . 

8-760,  772,  856  r. 

New  Orleans  Nav.  Co.   (11  Mart.  v, 

(La.)   309)    9-209 

Newsom  (5  Ired.  L.  (27  N.  Car.)  v. 

260)    9-247  V. 

New  York,  etc.,  R.  Co.  (60  Conn.  v. 

334)    8-533  v. 

Nichols  (28  Wash.  628) 9-506  V. 

Noakes  (70  Vt.  263) 9-326 

Nordstrom  (7  Wash.  608) 9-267  v, 

Norris  (78  N.  Car.  446) ..  .8-438,  891 

North  (27  Mo.  464) 8-527,  893  v. 

Northern   Cent.   R.    Co.    (44   Md.  v. 

131)    8-796  r. 

Northern    Pac.    Express    Co.    (58  v. 

Minn.  403)    8-613  V. 

Northern    Pac.    Express    Co.    (27 

Mont.  419)    8-544  v, 

Norton  (7  Ohio  Dec.  358) 9-463 

Noyes  (47  Me.  189) ..  .8-752,  788,  814  V. 

O'Connor  (6  N.  Dak.  631) 8-665  v. 

Omaha,   etc.,    R.    Co.    (113    Iowa  v. 

36)    8-447  t?. 

O'Neil  (68  Vt.  140) 8-504 

Ottman  (6  Ohio  Dec.  265) .  .9-180,  410  v. 

Overman   (167  Ind.  141) 9-182  v. 

Parsons  (124  Mo.  436) 8-658  v. 

Paul  (5  R.  I.  186) 8-728 ;  r. 

9-241,  247,  250,  267,  325,  336,  v, 

362,  365  t7. 

Pearson  (110  La.  391 ) 9-566  t?. 

Peckham  (3  R.  L  296) 8-426,  v. 

500,  892 

Peel  Splint  Coal  Co.  (36  W.  Va.  v. 

802)   9-412,  463,  464,  600  v. 

Pennsylvania  Co.  (133  Ind.  700),  v, 

8-467  V. 


701 


V.  Penny  (19  S.  Car.  218) . .  .8-491,  893 

Peoples  (131  N.  Car.  784) 9-561 

Person  (32  N.  J.  L.  134) 8-798 

Petway    (2  Jones  Eq.    (N.  Car.) 

396)   8-789,  811 

Phalan  (3  Harr.  (Del.)  446) 8-856 

Phelps      (Super.     Ct.     Hartford 

County  Sept.  T.  1816) 9-241, 

326,  336,  362,  356 
Philadelphia,  etc.,  R.  Co.  (46  Md. 

361)    8-806 

Phipps  (60  Kan.  609) 8-383 

Pinckney   (10  Rich.  L.   (S.  Car.) 

486)    8-890 

Pitman  (1  Brev.  (S.  Car.)  34),  8-610 
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27 1 )    9—632 
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390)   9-617 

Robinson   (49  Me.  287) 8-426 

Rocky   Mountain   Bell   Telephone 

Co.  (27  Mont.  396)   8-647 

Rogers  (96  Me.  97) 8-507 

Runyon  (41  N.  J.  L.  98) 8-757 

Russell   (10  Ohio  Dec.  255) 8-302 

Ryan    (70   Wis.   676) 9-50T 

St.  Louis,  etc.,  R.  Co.   (130  Mo. 
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Yearteau  t7.  Bacon  (65  Vt.  516) 8-501 

Yeatman  v.  King  (2  N.  Dak.  421) 8-852 

Yeaton  v.  Old  Dominion  Bank  (21  Gratt. 

(Va.)  593)    8-703 

Yerger,  Ex  p.   (8  Wall.   (U.  S.)  95).... 

8-253,  690;  9-125,  127 
Yesler     v.     Washington     Harbor     Line 

Com'rs  (146  U.  S.  654) 9-508 

Yick  Wo  r.  Hopkins  (118  U.  S.  366) .... 

8-275;   9-544,  547,  569,  690,  598 
York  17.  Chicago,  etc.,  R.  Co.   (66  Neb. 

577)    8-642 

r.  Texas  (137  U.  S.  20) 9-432,  446 
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YoBt  r.  Lake  Erie  Transp.  Co.  (112  Fed. 

Rep.  747)   8-533,  535 

Yot  Sang,  In  re  (75  Fed.  Rep.  983) 9-624 

Young,  Ex  p.  (36  Oregon  248) 8-474 

Young  1?.  Clarendon  Tp.  (132  U.  S.  340),  8-887 

V.  Com.  (101  Va.  862) 9-428,  494 

17.  Harrison  (6  Ga.  156) 8-786,  839 

V,  Wempe   (46  Fed.  Rep.  354) 9-295 

Younger  v,  Judah  (111  Mo.  303) 0-396 

Youtsey  t?.  U.  S.  (97  Fed.  Rep.  937) . .  .9-326 
Yuengling  v.  Schile  (12  Fed.  Rep.  97),  8-624 
Yung  Jon,  E»  p.  (28  Fed.  Rep.  309) . .  .9-492 


Yung   Sing  Hee,   In  re    (36   Fed.   Rep. 

437)   8-695,  698;  9-389 

Zabriskie   v.    Hackensack,    etc.,    R.    Co. 

(18  N.  J.  Ea.  178). .  .8-752,  786,  793,  856 
Zane   r.   Hamilton   County    (189   U.   S. 

381)    8-760 

Zeazel  v.  Alexander  (58  111.  254) 8-443 

Zehnder  v.  Barber  Asphalt  Paving  Co. 

(108  Fed.  Rep.  570) 9-618 

Ziebold,  In  re  (23  Fed.  Rep.  791) 9-437 

Ziegenfuss,   Ex   p,    (2    Ired.    (N.    Car.) 

463)   8-601 
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For  a  detailed  table  ofeotUerUe  of  the  treatise  on  The  Growth  of  the  Ckme^OtOion,  see  vol.  8,  p,  70. 


ACCESSORIES: 

Treason,  person  cannot  be  accessory  to,  9~ 
130 

ACCOMPIilCE: 

Conviction  on  testimony  of  accomplice, 
statute  providing  for,  unconstitutional, 
8-736 

ACCUSATIONS: 

See  Criminal  Law. 

ACQUITTAL: 

See  Jeopabdt. 

ACTIONS: 

See  Due  Process  of  Law;  Limitation  of 
Actions. 

Abrogation  of  common-law  right  of,  for 
wrongful  exclusion  from  trains,  state's 
power  as  to,  8-462 

Admission  of  new  state,  effect  upon  pend- 
ing action,  9-105 

Bond  taken  in  name  of  governor,  federal 
jurisdiction  of  suit  on,  9-104 

Cases  and  controversies  distinguished,  9- 
81 

Cases  arising  under  Constitution,  laws,  or 
treaty,  what  are,  9-83 

Cases,  what  are,  9-79 

Circuit  Court  has  not  jurisdiction  of  ac- 
tion by  citizen  against  state,  8-769 

Classes  of  cases,  9-^0 

Common-law  actions,  constitutional  pro- 
vision for  jury  trial  in,  see  Jury  and 
Jury  Trial. 

Conditions  to  recovery  against  govern- 
ment, power  of  Congress  to  prescribe, 
9-69 

Consent  of  state  to  suit  in  Supreme  Court, 
evidence  of,  9-121 

Construction  of  Constitution,  law,  or 
treaty,  what  are  cases  arising  under, 
9-83 

Contract  obligation,  effect  of  statute  of 
limitation  upon,  see  Impairment  of 
Oblic.ation  of  Contracts. 

Contracts  limitinor  time  to  sue,  and  re- 
quiring notice,  power  of  state  as  to, 
8-446 


ACTIONS  —  Cont'd. 

Controversies,  what  are,  9-80 

Costs,  constitutionality  of  statute  affect- 
ing, 8-886 

Costs,  state  statute  requiring  security  to 
be  given  by  nonresident  for,  valid,  9-177 

Demand  before  suit  against  county,  valid- 
ity of  state  statute  providing  for,  9-114 

Discontinuance  in  another  state  as  affect- 
ing foreign  judgment,  9-148 

Due  process  of  law  as  affecting  limitation 
of  actions^  see  Dub  Pbocbss  of  Law. 

Due  process  of  law  clause  as  affecting 
right  to  sue,  see  Due  Process  of  Law. 

Eleventh  Amendment  as  limiting  right  of 
citizen  of  state  to  sue  other  states,  8- 
770 

False  imprisonment,  statute  taking  away 
right  of  action  for,  a  violation  of  due 
process  clause,  9-303 

Federal  jurisdiction  where  United  States  a 
party,  9-101 

Fourteenth  Amendment,  right  to  sue  pro- 
tected by,  9-428 

Intervention  by  state,  9-374 

Intervention  of  attorney-general  of  United 
States  in  suits  between  states  involving 
boundaries,  9-119 

Intoxicating  liquors  illegally  sold,  prohibi- 
tion by  state  against  action  on  claim 
for,  8-500 

Jury  trial  in  common-law  actions,  effect 
of  constitutional  provision  as  to,  see 
Jury  and  Jury  Trial. 

Limitation,  statute  extending  period  of,  not 
unconstitutional  as  ex  post  facto  law,  8- 
731 

Limitation  of  actions,  contracts  affecting, 
power  of  state  to  regulate,  8-446 

Limitation  of  actions,  due  process  of  law 
as  affecting,  see  Due  Process  of  Law. 

Limitation  of  actions,  effect  given  to  state 
statute  regulating,  8-521 

Limitation  of  actions,  equal  protection  of 
laws  clnuse  as  affecting,  9-559 

Limitation  of  actions,  existence  of  war  as 
affecting,  8-643 
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ACTIONS  —  ConiU 

Limitation  of  actions,  faith  and  credit 
clause  as  affecting,  see  Faith  and 
Cbedit. 

Limitation  of  actions,  validity  of  special 
provision  as  to  nonresidents  in  state 
statute  regulating,  9-177 

Municipal  corporations,  mode  of  enforcing 
claim  against,  not  a  contract,  8-775 

Notice  of  claim  against  telegraph  com- 
pany, extent  to  which  statute  invalidat- 
ing stipulation  is  valid,  8-470 

Payment  of  taxes  condition  precedent  to 
recovery  on  contract,  statute  providing 
for  unconstitutional,  8-884 

Privileges  and  immunities  clause  as  af- 
fecting right  of  nonresidents  to  suit,  see 
Citizens. 

Remand  of  actions  from  federal  to  state 
court,  9-113 

Removal  of  causes,  see  Removal  of 
Causes. 

Right  to  sue  protected  by  Fourteenth 
Amendment,  9-428 

State  as  intervener,  9-374 

States,  suits  by  and  against,  see  States. 

Stipulation  for  notice  of  claim  against 
telegraph  company,  state's  power  to 
abrogate,  8-470 

Suit  against  state  by  citizen  of  the  state, 
federal  jurisdiction  of,  9-85 

Suits  between  states,  federal  jurisdiction 
of,  9-101 

Summary  remedy  after  injury,  constitu- 
tionality of  statute  giving,  8-886 

Tort,  statute  taking  away  right  of  action 
for,  not  eo?  post  facto  law,  8-728 

Unreasonable  limitation  of  right  to  sue 
village  for  personal  injuries  unconstitu- 
tional, 9-429 

Unreasonable  searches  and  seizures,  viola- 
tion of  rights  by.  Congress  cannot  take 
away  right  of  action  for,  9-255 

ACTS  OF  CONGRESS: 

See  Statutes. 

ADJOURNMENT  : 

Signature  of  bill  by  President  after,  8-341 

ADMINISTRATOR : 

See  Bonds. 

ADMIRALTY : 

Affreightment,  admiralty  jurisdiction  of 
contracts  of,  9-92 

Attachment  to  enforce  lien  on  vessel, 
powers  of  state  court  as  to,  9-98 

Canal  wholly  within  limits  of  state  con- 
necting navigable  waters,  jurisdiction 
over,  9-91 

Civil  cases  in  admiralty,  jury  trial  pro- 
vision not  applicable  to,  9-338 

Collision  within  body  of  a  county,  ad- 
miralty jurisdiction  over,  9-99 

Common-law  rules  not  the  limit  of  ad- 
miralty jurisdiction,  9-87 

Concurrent  jurisdiction  at  common  law  as 
affecting  admiralty  jurisdiction  of  Dis- 
trict Court,  9-87 

Consortship,  admiralty  jurisdiction  of 
agreement  of,  9-92 

Contracts  for  hire  of  seamen,  jurisdiction 
of,  9-91 


ADMIRALTY  —  Confd. 

Contracts,  jurisdiction  of^  9-87 

Crimes  and  offenses,  jurisdiction  of,  9-92 

Crimes,  jurisdiction  of,  9-87 

District  Courts,  admiralty  jurisdiction  of, 
9-86 

Enforcement  of  liens  for  repairs  and  sup- 
plies, 9-97 

English  admiralty  law  not  limit  of  jurisdic- 
tion, 9-88 

Equity  and , admiralty  jurisprudence  distin- 
guished from  common  law  in  provision 
for  jury  trial,  9-337 

Exclusive  jurisdiction  in  admiralty  of 
liens  in  rem,  9-97 

Exclusive  jurisdiction  of  courts  of,  9-64 

Exclusive  jurisdiction  of  federal  courts, 
9-86 

Federal  jurisdiction  exclusive,  9-86 

Federal  jurisdiction  of,  what  included  un- 
der, 9-86 

Ferryboats  plying  between  states,  juris- 
diction over,  9-99 

High- water  mark,  admiralty  jurisdiction 
of  land  above,  9-91 

Insurance  as  maritime  contract,  9-92 

Interstate  commerce,  relation  of  regula- 
tion of,  to  admiralty,  8-373 

Jurisdiction  a  part  of  judicial  power,  9-94 

Lien  against  vessels,  state  statute  regulat- 
ing, 8-373 

Lien  for  construction  of  vessel  not  en- 
forceable in  admiralty,  9-98 

Lien  for  repairs  and  supplies  in  home  port 
given  by  state  statute,  enforcement  in 
admiralty,  9-96 

Lien  on  vessel,  enforcement  in  state  court 
by  attachment,  9—98 

Liens,  enforcement  by  attachment,  9-98 

Liens  for  repairs  and  supplies,  enforce- 
ment of,  9-97 

Liens  for  repairs  and  supplies  in  foreign 
ports,  jurisdiction  of,  9-96 

Liens  for  repairs  and  supplies  in  home 
port,  jurisdiction  of,  9-96 

Liens  in  rem,  exclusive  jurisdiction  of  ad- 
miralty over,  9-97 

Limits  of  jurisdiction,  means  of  ascertain- 
ing, 9-88 

Locality  as  test  of  jurisdiction  of  marine 
tort,  9-92 

Maritime  contracts,  jurisdiction  of,  9-91 

Maritime  law,  power  of  Congress  to  l^s- 
late  over,  9-93 

Mortgagee  and  owner  of  vessel,  admiralty 
has  not  jurisdiction  of  questions  of 
property  between,  9-100 

Nature  of  admiralty  jurisdiction,  9-87 

Navisfable  waters,  jurisdiction  covers,  9-91 

Navigation  of  vessels,  jurisdiction  of,  9-87 

Part  owners,  extent  of  jurisdiction  of  dis- 
putes between,  9-100 

Personal  suits  on  maritime  contracts  or 
for  maritime  torts,  jurisdiction  of  state 
courts  of,  0-87 

Pilotage,  jurisdiction  of,  9-101 

Power  of  Congress  to  legislate  over  mari- 
time law,  9-93 

Power  of  Congress  to  render  jurisdiction 
exclusive,  9-88 

Repairs  and  supplies,  enforcement  of  liens 
for,  9-97 
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Al>3iilLt\LTV  —  ConVd. 

Kepaira  and  supplies  in  home  port^  en- 
torcement  in  aamiralty  of  lien  given  by 
state  statute  for,  lK9t) 

Repairs  and  supplies,  jurisdiction  of  liens 
lor,  9-9() 

Seizure  on  high  seas,  admiralty  jurisdic- 
tion of,  9-8/ 

Seventh  Amendment  as  affecting  admir- 
alty jurisdiction,  9-338 

State  oyster  laws  not  interference  with  ad- 
miralty jurisdiction,  9-100 

States  cannot  enlarge  or  restrict  jurisdic- 
tion of  federal  courts,  9-95 

State  statute  atlecting  admiralty  jurisdic- 
tion of  federal  courts,  9-95 

State  statute  giving  lien  for  repairs  and 
supplies  in  home  ports,  enforcement  in 
admiralty,  9-96 

State  statute  giving  lien  for  use  of  wharf, 
validity  of,  9-96 

State  statute  giving  right  of  action  for 
maritime  tort,  validity  of,  9-96 

State  statutory  liens  on  vessels  enforce- 
able in,  8-474 

State,  Supreme  Court  has  not  jurisdiction 
of  suit  in  admiralty  against,  9-363 

Supplemental  suits  to  determine  ownership 
of  proceeds,  jurisdiction  of,  9-100 

Territorial  courts  have  not  admiralty 
jurisdiction,  9-106 

Test  for  admiralty  jurisdiction,  9-87 

Test  of  jurisdiction  of  marine  torts,  9-92 

Tide  waters,  admiralty  jurisdiction  not 
limited  to,  9-89 

Torts,  jurisdiction  of,  9-87,  92 

Transportation,  extent  of  admiralty  juris- 
diction over,  9-99 

AI>MlSSION  OF  STATES: 

See  States. 

AI>MISSIONS : 

Treason,  voluntary  admissions  as  evidence 
of,  9-139 

ADULTERATION : 

Findings  of  fact  by  state  officer  as  to 
adulteration  of  food  constitutional,  9- 
509,  605 

Milk,  statute  prohibiting  sale  of  after 
adulteration  constitutional,  9-490 

ADULTERATION     OF     FOOD     PROD- 
UCTS: 

State  regulation  of,  8-509,  511 

ADULTERY : 

Statute  imposing  heavier  punishment 
where  offense  is  between  different  races, 
con-^titiitional,  9-566 

AFFIDAVITS: 

Imprisonment  of  judgment  debtor,  suffi- 
ciency of  affidavit  for,  9-433 

AFFIDAVITS  OF  DEFENSE: 

Judgment  in  absence  of,  9-345 

AGENTS : 

Due  process  of  law  clause  as  affecting  ser- 
vice of  process  on  agent,  see  Due 
Procss  or  Law. 

Foreiom  corporations  acting  as  agents  of 
national  jrovernment^  state  cannot  regu- 
late, 9-105 


AGENTS  —  C<yn,rd. 

Foreign  corporations,  state  may  regulate 

agents  of,  9-164 
Foreign   insurance  companies,  taxation  of 

agent  of,  9-622 
Liability  of  government  for  property  taken 

by,  9-320 
Power    of    state    to    regulate    commercial 

agencies,  8-521 
Privilege   tax   on   railroad  and   steamboat 

agents,  see  Commerce. 
Sales  through,  8-386 
Service  of  process  on  agent  aa  affected  by 

due    process    of    law    clause,    see    Due 

Pbocess  of  Law. 
State  agencies,  privileges  and  immunities 

clause  of  Fourteenth  Amendment  not  ap- 
plicable to  acts  of,  9>393 

AGREEMENT: 

See  States. 

Definition  of,  8-258,  905 

ALASKA: 

Constitution  applicable  to,  8-278 

Delegation  to  President  of  power  to  regu- 
late prohibition  of  importation  of  spirits 
into  Alaska,  8-292 

Jury  trial  in  criminal  prosecutions,  pro- 
vision as  to,  applicable  to  Alaska,  9-326 

Number  of  jury  in  criminal  prosecutions 
in  Alaska  cannot  be  altered,  9-328 

ALIENS : 

See  Chinese. 

Admission  and  exclusion  of,  8-680 

Admission  and  exclusion  subject  to  con- 
gressional regulations,  8-420 

Admission  to  citizenship,  8-289 

Alien  barbers,  equal  protection  of  laws  ex- 
tends to,  9-545 

Alien  miners,  license  imposed  on,  constitu- 
tional, 9-545. 

Alien  peddlers,  equal  protection  of  laws 
extends  to,  9-546 

Alien  residents,  exclusion  of,  9-296 

Anarchists,  exclusion  of,  8-420 

Anarchists,  provision  for  jury  trial  in 
criminal  prosecutions  not  applicable  to, 
9-327 

''Assisted  Immigration  Act,"  8-420 

Burden  of  proof  of  right  to  remain  may  be 
placed  on  alien,  9-297 

Coercing  alien  seamen  to  labor  on  Ameri- 
can vessels  a  violation  of  Thirteenth 
Amendment,  9-379 

Confederate  states,  sequestration  of  prop- 
erty of  alien  enemy  void,  9-183 

Conspiracies  against  treaty  rights  of  un- 
constitutional, 9-220 

Contract  to  labor,  admission  of  aliens  un- 
der, 8-420 

Corporations  as,  9-106    * 

Deportation  not  required  where  remand 
would  result  in  slavery,  9-380 

Deportation  of,  8-420 

Deportation  of  aliens,  indictment  clause 
not  applicable  to,  9-257 

Deportation  of  alien  to  other  country  than 
that  from  which  he  came,  9-296 

Deportation  of  anarchist  alien,  provision 
for  jury  trial  in  criminal  prosecutions 
not  applicable  to,  9-327 
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AJUIENS  —  Oor\X'd., 

Deportation  of,  due  process  of  law  clause 
not  applicable  to,  9-296 

Devolution  of  property,  regulation  of  by 
treaty,  9-32 

Disabilities  of,  may  be  removed  by  treaty, 
^31 

Entry  of  alien  negroes,  power  of  states 
to  regulate,  9-378 

Exclusion  of  alien  residents,  extent  to 
which  due-process  clause  applies  to,  9- 
296 

Exclusion  of  aliens,  determination  of  ex- 
ecutive officer  as  to,  not  unconstitu- 
tional, 9-26 

Freedom  of  speech  and  press,  constitutional 
guarantee  of,  does  not  apply  to  aliens, 
9-244 

Head  money,  power  to  exact  from  aliens, 
8-421 

Identification  and  deportation  may  be  in- 
trusted to  subordinate  officials,  9-71 

Imprisonment  at  hard  labor  before  expul- 
sion unconstitutional,  9-297 

Indictment  of  aliens  for  crimes,  necessity 
of,  9-267 

Jury  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  deportation 
of  anarchist  alien,  9-327 

Land,  right  of  aliens  to  purchase  may  be 
regulated  by  treaty,  9-32 

National  statute,  effect  of  suspension  of 
state  law  by  operation  of,  8-876 

Presumption  of  alienage,  8-580 

Privileges  and  immunities  clause  exempts 
citizens  from  clause  relating  to  aliens, 
9-160 

Proof  of  right  to  remain,  burden  of,  may 
be  placed  on  alien,  9-297 

Protection  of  resident  aliens  from  searches 
and  seizures,  9-260 

Resident  aliens  entitled  to  equal  protec- 
tion of  laws,  9-546 

Right  to  sit  as  delegates  from  territory, 
8-299 

Searches  and  seizures,  resident  aliens  pro- 
tected against,  9-250 

Self-incriminating  evidence,  constitutional 
provision  as  to,  protects  aliens,  9-278 

Sequestration  of  property  of  alien  enemy 
by  Confederate  state  void,  9-183 

State  insolvency  laws  affecting,  8-876 

States,  power  of,  to  regulate  entry  of  alien 
negroes,  9-378 

Statute  giving  jurisdiction  to  Circuit 
Court  in  all  suits  to  which  alien  a  party 
unconstitutional,  9-79 

Suits  between,  federal  courts  have  not 
jurisdiction  of,  9-105 

Treason,  domiciled  aliens  may  be  guilty 
of,  9-138 

ALIMONY : 

See  Divorce. 

ALLEGIANCE : 

Treason  a  breach  of,  9-138 

AMBASSADORS: 

See  Diplomatic  and  Consular  Officers. 

AMENDMENTS : 

See  CoNSTnTTTTON. 

Condition  of  affairs  at  time  of  enno*ment 
to  be  considered  in  conatruinjr,  8-270 


AMENDl^IENTS  —  ConVd. 

Conllict  between  amendments  and  Consti- 
tution, amendments  control  in  ease  of, 
9-325 

Constitutional  amendments,  Fourteenth 
Amendment  as  affecting  rights  claimed 
under,  9-398 

Constitutional  amendments,  power  of  Con- 
gress to  enforce,  9-634 

Construction  in  case  of  conflict  with  origi- 
nal Constitution,  8-255 

Construction  in  light  of  existing  condi- 
tions, 8-267 

How  made,  8-286 

Liberal  construction  of,  8-256 

Limitation  upon  amendments  to  oertain 
clauses,  8-286 

Ratification  of,  8-286 

AMNESTY : 

See  Pardon. 

AMNESTY  ACT: 

Repeal  of  as  ex  post  facto  law,  8-733 

AMOUNT  IN  CONTROVERSY: 

Jurisdiction  of  federal  courts  as  affected 

by,  9-107 
Original  jurisdiction  of  Supreme  Court  as 

affected  by,  9-122 

ANARCHISTS : 

See  Aliens. 

ANIMALS: 

See  Commerce. 

Diseased  animals,  validity  of  state  limita- 
tion against,  9-182 

Grazing  of  cattle,  state  statute  regulating 
not  a  violation  of  privileges  and  im- 
munities clause,  9-174 

Impounded  animals,  summary  sale  of,  un- 
constitutional, 9-536 

Summary  sale  of  impounded  animals  un- 
constitutional, 9-535 

Unregistered  docked  horses,  statute  pro- 
hibiting use  of,  constitutional,  9-607 

ANNEXED  TERRITORY: 

Due  process  of  law  clause,  extent  of  opera- 
tion in  annexed  territory,  9-290 

Indictment  clause,  extent  to  which  appli- 
cable to  annexed  territory,  9-258 

Operation  of  Constitution  on  annexed  ter- 
ritory, 8-279 

ANTI-TRUST  STATUTE: 

Due  process  of  law  clause  as  affecting 
validity  of,  see  Due  Process  of  Law. 

APPEAL  AND  ERROR: 

Appeal   from  commissioner  of  patents,  S- 

621 
Appellate  jurisdiction,  see  JuBiSDlcnON. 
Certiorari   to   review   proceedings  of  mili- 
tary commission.  Supreme  Court  cannot 

issue.  0-127 
Court  of  Claims,  when  appeals  lie  from,  to 

Supreme  Court,  9-60 
Dismissal  of  writ  of  error  on  failure  of 

escaped  convict  to  surrender,  9-440 
Ex    post    facto    law,    statute    rearranging 

jurisdiction   of   appellate  court  not  un- 

eonstitiitional  as,  8-744 
Re-examination  of  facts  on  writ  of  error 

from  United  States  Supreme  Court,  ^ 

351. 
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APPEAIi  AND  ERROR  --  ConVd. 

Regulation  of,  statute  providing  for  con- 
stitutional, 8-747 

Retrospective  operation  of.  Congress  may 
authorize,  9-69 

Right  of,  as  affected  by  requirement  for 
equal  protection  of  laws,  9-558 

Riffht  of,  not  essential  to  due  process  of 
law,  9-439 

Writ  of  error  from  United  States  Supreme 
Ck>urt  to  state  court  as  affecting  re- 
examination of  facta,  9-351 

APPlXIiATi:  JURISDICTION: 

See  Jurisdiction. 

APPOINTBIENTS : 

See  Offices  and  Officers;  Senate. 

APPORTIONMENT  OF  REPRESENTA- 
TION: 

Manner  provided  by  statute,  8-303 
Question  of   apportionment   political,   not 

judicial,  8-303 
Slaves  included  under  "person,"  8-305 
When  apportionment  goes  into  effect,  8- 

303 
When  new  apportionment  goes  into  effect, 

8-303 

APPORTIONMENT    OF    TAXATION: 

See  Taxation. 

APPRAISEMENT  IiAWS: 

See  Execution  Sales. 

APPRAISERS: 

See  Offices  and  Officers. 

APPRENTICES : 

Negro  children,  apprenticeship  of,  as  vio- 
lation of  Thirteenth  Amendment,  9-379 

APPROPRIATIONS : 

Advances  by  President  to  governor  of  ter- 
ritory not  authorized  in  absence  of  ap- 
propriation, 8-710 

Appropriation  Act,  when  effective,  8-344 

Army,  limitation  on  appropriation  for,  8- 
'      645 

Bonds  issued  under  treaty,  necessity  of 
appropriation  to  pay,  8-710 

Compensation  due  on  government  con- 
tracts, necessity  for  appropriation  for 
payment  of,  8-710 

Confiscated  property,  proceeds  of  not  re- 
turned after  pardon  without  appropria- 
tion, 8-709 

Congress,  power  to  control  appropriation, 
8-709 

Contracts,  appropriations  to  meet  liability 
of  government  on,  necessary,  8-710 

Contracts  for  carriage  ot  mail,  extra  al- 
lowances for  not  allowed  in  absence  of 
appropriation,  8-710 

Contracts  made  by  President,  appropria- 
tion necessary  for  payment  of  liability 
incurred  under,  8-710 

Debts  of  United  States,  power  to  make  ap- 
propriations for,  8-709 

Definitions  of,  8-709 

Extra  allowances  in  mail  service,  post- 
master-general cannot  make  in  absence 
of  appropriation,  8-710 

Impairment  of  contract  obligation,  appro- 

friation  of  public  funds  by  state  as,  8- 
72 
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APPROPRIATIONS  —  Cont'd, 

Judgments  against  United  States,  neces- 
sity of  appropriation  to  pay,  8-709 

Mandamus  against  officer  of  treasury  not 
allowed  in  absence  of  appropriation,  8- 
711 

Money  received  by  treaty  for  satisfaction 
of  claim,  appropriation  necessary  to  pay 
out,  8-710 

Officer  of  treasury,  mandamus  against  for 
payment  of  claim  not  allowed  in  absence 
of  appropriation,  8-711 

Officers,  appropriations  by,  prohibited,  8- 
709 

Pardon,  appropriation  not  authorized  by, 
8-709 

President,  appropriation  to  meet  money 
due  on  contracts  made  by,  necessary,  8^ 
710 

President  cannot  make,  8-709 

President  without  authority  to  advance 
money  to  governor  of  territory  in  ab- 
sence of  appropriation,  8-710 

Salaries  of  officers,  appropriations  for,  9- 
41 

Verdicts  and  judgments  against  the  gov- 
ernment, appropriations  for  essential,  8- 
709 

APPROVAL  OF  BlliliS: 

See  President. 

ARGUMENTS   OF  COUNSEIj: 

Statute  regulating  order  of,  constitutional^ 
8-747 

ARMS: 

Arms  which  may  be  borne  defined,  9-247 
Concealed     weapons,     prohibition     against 

carrying,   not  an   infringement  of  right 

to  bear  arms,  9-248 
Keeping  and  bearing  of  arms  intended  to 

be  protected,  9-248 
Object  of  provision  as  to  right  to  bear,  9- 

247 
Privileges  and   immunities,  right  to  keep 

and  bear  arms  is  not  one  of,  9-399 
Right    to    bear    arms,    constitutional    pro- 
vision  as   to,   not   applicable   to   states, 

9-247 

ARMY: 

See  Militia. 

Appointment  of  army  officers  to  service  in 
militia,  9-12 

Appointment  of  general  courts-martial  by 
President,   9-10 

Appointment  of  officers,  powers  of  Presi- 
dent as  to,  9-12 

Appropriation,  duration  of,  8-646 

Approval  of  court-martial  proceedings  by 
President,   9-2 

Arrest  of  enlisted  person  for  taxes,  8-673 

Articles  of  war.  po\s'cr  of  Congress  to  pro- 
vide for,  8-649 

Bounties  by  state  to  drafted  or  recruited 
men,  8-647 

Commander-in-chief,  powers  of  President 
as,  see  President. 

Commission  of  officer  appointed  during  re- 
cess, 9-50 

Confederate  Conscription  Act,  validity  of, 
8-646 

Congress,  power  to  l^slate  for  army,  0  S 

Conscription,  power  of,  8-646 
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ARBIY  — Cont'd. 

Constitution  of  courts-martial,  power  of 
Congress  to  determine,  8-650 

Court-martial,  approval  of  proceedings  of, 
by  President,  9-2 

Court-martial,  Congress  has  power  to  de- 
termine constitution  of,  8-650 

Court-martial,  effect  of  pardon  on  sentence 
of,  9-25 

Court-martial,  jurisdiction  as  to  civilians, 
9-10 

Court-martial,  power  of  President  to  con- 
vene, 9-10 

Court-martial,  power  to  provide  for  trial 
by,  8-649 

Creation  and  support  of,  plenary  and  ex- 
clusive power  of  Congress,  8-646 

Desertion  from,  statute  providing  penalties 
for  not  ex  post  facto,  8-700 

Desertion,  validity  of  statute  increasing 
penalty  for,  8-700 

Dismissal  of  officers,  power  of  President. 
8-650 

Dismissed  officers,  restoration  of,  8-650 

Drafted  or  recruited  men,  state  bounties  to, 
8-647 

Duration  of  appropriation  for,  8-645 

Employment  of,  in  enforcement  of  powers 
of  government,  8-283 

Enlistment,  regulations  as  to,  8-646 

Enlistment,  regulations  as  to,  power  of 
Congress  to  make,  8-645 

Evasion  of  military  duty,  power  to  prevent, 
8-647 

Extent  of  power  to  raise  and  support,  8-681 

Forfeiture  of  pay  under  sentence  of  court- 
martial,  effect  of  pardon  upon,  9-25 

Grand  jury,  presentment  or  indictment  of 
not  essential  in  cases  arising  in  land 
forces,  8-650 

Increase  and  reduction  of,  8-646 

Manner  in  which  reduction  accomplished, 
8-646 

Manner  of  raising,  power  of  Congress  to 
determine,  8-64 

Military  duty,  power  to  prevent  evasion  of, 
8-647 

Militia,  commanding  service  of  in  time  of 
war,  8-645 

Minors,  enlistment  of,  8-646 

Mustering  officers  out  of,  power  of  Presi- 
dent, 8-646 

Officer  appointed  during  recess,  commission 
of,  9-50 

Officer  dismissed  by  court-martial  not  rein- 
stated by  pardon,  9-25 

Officer  dismissed  by  President  cannot  be  re- 
stored, 9-37 

Officer  dismissed  by  President,  manner  of 
filling  vacancy,  9-37 

Officers,  appointment  of,  8-647 

Officer's  pay  forfeited  by  sentence  of  court- 
martial,  effect  of  pardon  on,  9-25 

Officers,  power  of  President  as  to  appoint- 
ment, 9-12 

Officers,  power  of  President  to  dismiss,  8- 
650 

Officers,  power  of  President  to  muster  out, 
8-646 

Officers,  power  of  President  to  remove,  9-45 

Officer's  rank  reduced  by  court-martial  re- 
stored by  pardon,  9-26 


ARMY  —  Confd. 

Officers,  recess  appointment  of,  by  Presi- 
dent, 9-49 

Officers,  restoration  after  dismissal,  8-650 

Pardon  does  not  affect  reinstatement  of  offi- 
cer dismissed  by  court-martial,  9-25 

Pardon  of  officer  restores  rank  reduced  by 
sentence  of  court-martial,  9-26 

Parent's  consent  to  enlistment  of  minors 
not  essential,  8-646 

Pension,  prohibition  against  embezzlement 
of  by  guardian,  8-681 

Pension  statutes,  regulation  of  compensa- 
tion of  agent  by,  8-681 

Plenary  and  exclusive  power  of  Congress 
to  raise  and  support,  8-646 

Power  of  government  to  provide  for  com- 
mon defense,  8-277 

Presentment  or  indictment  of  grand  jury, 
requirement  for  not  applicable  to  cases 
in  land  forces,  8-650 

President  cannot  make  rules  for  regulations 
of,  8-649 

President,  powers  as  to  dismissal  of  offi- 
cers, 8-650 

President's  power  to  appoint  officers  ex- 
clusive, 8-^47 

President's  power  to  pardon  militaiy  of- 
fenses, 9-14 

Recess  appointment  of  officer  by  President, 
9-49 

Recruited  men,  state  bounties  to,  8-647 

Reduction  of  army,  8-646 

Regulations  as  to  enlistment,  6-646 

Regulations,  power  of  President  to  estab- 
lish, 9-8 

Reinstatement  of  dismissed  officer,  9-37 

Removal  of  officers,  power  of  President  as 
to,  9-45 

Resignation,  restoration  of  officer  after  ac- 
ceptance of,  9-37 

Restoration  of  dismissed  officers,  power 
vested  in  Congress,  8-650 

Restoration  of  officer  after  acceptance  of 
resignation,  9-37 

Restoration  of  officer  dismissed  by  Presi- 
dent, 9-37 

Rules  for  regulation  of  army.  President  can- 
not make,  8-649 

Rules  for  regulation  of,  exclusive  power 
of  Congress,  8-649 

Secretary  of  war,  power  as  to  promulgation 
of  regulations,  9-8 

State  bounties  to  drafted  or  recruited  men, 
8-647 

States  cannot  make  rules  for  regulation  of, 
8-649 

States  cannot  regulate  raising  and  support 
of,  8-645 

Taxes,  liability  of  enlisted  person  to  ar- 
rest for,  8-673 

Trials  by  court-martial,  power  of  Congress 
to  provide  for,  8-649 

Vacancy  created  by  dismissal  of  officer  by 
President,  manner  of  filling,  9-37 

ARREST: 

Affidavit  by  officer  upon  information,  suffi- 
ciency to  show  probable  cause,  9-255 

Affidavit  showing  probable  cause  for  arrest, 
requirements  as  to,  9-254 

Civil  action,  arrest  and  bail  in,  not  viola- 
tion of  due-process  clause,  9-296 
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ARREST  ~  ConVd. 

Civil  actions,  constitutionality  of  statute 
providing  for  arrest  and  bail  in,  &-347 

Extradition  proceedings,  arrest  of  fugitive 
before  demand,  9-186 

Extradition  proceedings,  power  of  governor 
to  issue  warrant  in,  9-186 

Extraterritorial  arrest  by  bail  not  violation 
of  due-process  clause,  9-432 

Illegal  arrest,  validation  of  by  statute  not 
allowed,  8-700 

Information,  sufficiency  of  affidavit  by  offi- 
cer upon,  to  show  probable  cause,  9-265 

Judicial  proceeding,  arrest  is,  9-254 

Liability  of  debtor  to  arrest  for  debt  due 
nonresident,  8-877 

Personal  presence  of  defendant  during  trial 
essential,  9-295 

Privilege  of  members  from,  see  Congbess. 

Probable  cause,  necessity  for  showing,  9- 
254 

Probable  cause,  sufficiency  of  affidavit  to 
show,  9-254 

Protection  of  officer  making  arrest  after 
suspension  of  writ  of  habeas  corpus,  8- 
693 

Runaway  slaves,  powder  of  state  to  provide 
for  arrest  of,  9-192 

Suspension  of  writ  of  habeas  corpus  as  af- 
fecting right  of  action  for  illegal  arrest, 
8-693 

Suspicious  person,  arrest  as,  unconstitu- 
tional, 9-254 

War  department,  arrest  and  detention  by 
order  of,  unconstitutional,  9-295 

War  department,  arrest  and  detention  un- 
der order  of,  unconstitutional,  9-254 

ARSENALS : 

Jurisdiction  of  federal  government  over 
property  occupied  as,  8-664 

articxjEs    for    government    of 

NAVY: 

See  Navy. 

ARTICLES  OF  COMMERCE: 

State's  power  to  regulate  importation  of, 
8-392 

ARTICLES   OF   CONFEDERATION: 

Powers  of  states  under,  8-287 

Privileges    and    immunities   clause   in,   9- 

160 
Taxing  power  of  states  under,  9-359 

ARTICLES  OF  WAR: 

See  Armt. 

ARTS: 

See  COPTRIGHTS  AND  PATENTS. 

ASSAULT  ANB  BATTERY: 

Conviction  of  assault  and  battery  not  bar 
to  indictment  for  murder,  9-270 

Criminal  prosecution  for  assault  and  bat- 
tery in  committing  breach  of  privilege 
of  member  of  Congress  not  barred  by 
sentence  imposed  by  Congress  for  breach, 
9-265 

Jury  trial,  provision  for,  applies  to  as- 
sault and  batterv,  9-129 

Sentence  which  may  be  inflicted  for  as- 
sault with  dangerous  weapon,  9-354 


ASSEMBLY,  RIGHT  OF: 

Prohibition  against  abridgment  of  right 
of  assembly  and  petition  not  a  limita- 
tion on  states,  9-246 

ASSESSORS : 

See  Offices  and  Officebs. 

ASSIGNMENTS      FOR      BENEFIT      OF 
CREDITORS: 

Assignee,  summary  proceeding  against,  un- 
constitutional,  9-445 

Assi^ee  to  be  resident,  state  statute  re- 
quiring, valid,  9-179 

Fraud,  effect  of  assignment  untainted 
with,  8-699 

Patents,  assignees  of,  8-623 

Privileges  and  immunities  clause  does  not 
prohibit  statute  preventing  assignments 
to  secure  collection  by  foreign  attach- 
ment, 9-162 

Recording  of  assignment,  validity  of  state 
statute  providing  for,  9-179 

State  statute  or  common  law,  validity  of 
general  assignment  under,  8-598 

State  statute,  right  of  creditors  to  reject 
assignment  under,  8-600 

Summary  proceedings  against  assignee  un- 
constitutional, 9-445 

Title  as  between  assignee  in  insolvency 
and  assignee  in  voluntary  bankruptcy, 
8-600 

ASSOCIATED  PRESS: 

Business  of,  not  commerce,  8-387 

ASSUMPSIT : 

Jurisdiction  of  Supreme  Court  of  suit  by 
citizen  against  another  state,  9-102 

ASYLUM,  RIGHT  OF: 

Privilege,  right  of  aSylum  against  unlaw- 
ful abduction  of  fugitive  is  not,  9-401 

ATTACHMENT: 

Alimony,  writ  of  attachment  on  failure  to 
pay,  9-536 

Enjoining  prosecution  of  attachments  in 
another  state,  9-157 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Exemption  of  certain  classes  of  negotiable 
paper  from,  9-606 

Federal  property,  attachment  by  state 
process  of  personalty  in  limits  of,  8- 
672 

Interstate  commerce,  property  engaged  in 
not  subject  to  attachment,  8-466 

Nonresidents,  privileges  and  immunities 
clause  as  affecting  validity  of  attach- 
ments against,  see  Citizens. 

Nonresidents,  statute  providing  for  at* 
tachment   against,   constitutional,   9-404 

Priority  of  attachment  over  unrecorded 
chattel  mortgage,  faith  and  credit  clause 
as  affecting,  9-145 

Statute  changing  remedy  by,  not  uncon- 
stitutional, 8-884 

United  States  funds  in  hands  of  disburs- 
ing officer  not  subject  to,  9-230 

Vessels,  enforcement  of  lien  against,  by  at- 
tachment, 9-98 
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ATTAINDER,  BILL  OF: 

Absolute  or  conditional  punishment,  in- 
fliction of  by,  8-726 

Class,  bill  against,  8-726 

Definition  of,  8-695,  726 

Forfeiture  of  land  for  failure  to  improve, 
statute  providing  for,  unconstitutional, 
8-736 

Forfeiture  of  realty  for  carrying  on  illegal 
business,  not  a  bill  of  attainder,  8-698 

Life  and  property,  bill  may  affect,  8-727 

Military  authority,  statute  providing  for 
relief  from  liability  for  action  done  un- 
der, not  bill  01  attainder,  8-728 

Nature  of  punishment  inflicted  by,  8-726 

Pains  and  penalties,  bill  of,  8-726 

Property,  bill  may  affect,  8-727 

Technical  meaning,  8-726 

What  constitutes,  8-726 

ATTORNEY-GENERAL : 

Interference  of,  with  judges  not  authorized, 
9-64 

ATTORNEYS: 

Admission  of,  change  of  rules  as  to,  not 
unconstitutional,  8-856 

Allowance  of  attorney's  fees  and  damages 
as  denial  of  equal  protection  of  law,  see 
Equal  Protection  of  Law. 

Disbarment  by  civil  suit,  constitutionality 
of  statute  providing  for,  8-732 

Disbarment,  summary  proceedings  for,  not 
a  violation  of  due  process  clause,  9-304 

Pension  attorneys,  statute  limiting  com- 
pensation of,  constitutional,  9-298 

Privileges  and  immunities,  right  to  prac- 
tice not  one  of,  9-400 

Qualifications  for  admission,  Congress 
cannot  regulate,  9-69 

Service  of  order  to  show  cause  on,  validity 
of,  9-449 

Summary  proceedings  for  disbarment  of, 
not  violation  of  due-process  clause,  9- 
304 

Test  oath,  statute  providing  for  unconsti- 
tutional, 8-700 

AUCTION  SALES: 

See  Sales. 

State  license  tax  on,  see  Commerce. 

AUDITOR : 

See  Referenck. 

AUDITOR'S  WARRANTS: 

Bills  of  credit,  issuance  as,  see  Bills  of 
Credit. 

AUTHENTICATION : 

Of  statutes,  8-342 

AUTHORS: 

See  Copyrights  and  Patents. 

AUTONOMY: 

Of  states,  8-288 

AUTREFOIS  ACQUIT  AND  CONVICT: 

See  Jeopardy. 

BAIL  AND  RECOGNIZANCE: 

Excessive  bail,  what  is,  9-353 

Release  of  surety  not  impairment  of  con- 
tract obligation,  8-857 

States,  constitutional  provision  as  to  bail 
not  applicable  to,  9-352 


BAIL  AND  RECOGNIZANCE  —  CmVd, 
Territories,  provision  as  to  cruel  and  un- 
usual punishment  applicable  to  after  or- 
ganization, 9-352 

BAKING  POWDER: 

State  regulation  of  sale  of,  8-511 

BANK  NOTES: 

See  Bills  of  Credit;  Coinage ^  Legal 
Tender. 

Impairment  of  obligation  of,  see  Impair- 
ment OF  Oblioation  of  Contracts. 

BANKRUPTCY : 

Appointment  of  receiver  in  bankruptcy 
without  notice  constitutional,  9-294 

Arrest  of  debtor,  power  of  state  to  regu- 
late, 8-597 

Assignee  in  bankruptcy  under  state  laws 
and  assignee  in  voluntary  bankruptcy, 
title  as  between,  8-600 

Assignee  under  state  statute,  right  to 
property  acquired  subsequent  to  enact- 
ment of  federal  statute,  8-601 

Assignment  for  benefit  of  creditors,  power 
of  creditors  to  treat  as  void,  8-600 

Assignments  pending  when  federal  statute 
enacted,  effect  of,  8-600 

Assignment  under  state  or  common  law, 
validity  of,  8-598 

Assignment  under  state  statute,  validity 
of,  in  absence  of  fraud,  8-599 

Attachment  of  debtor's  property,  effect  of 
federal  statute  on  right  of,  8-597 

Banks,  state  statute  for  liquidation  of, 
suspended  by  federal  statute,  8-603 

Classification  of  persons,  power  of  Con- 
gress as  to,  8-590 

Common  law,  validity  of  general  assign- 
ment under,  8-598 

Composition  by  foreign  corporation  under 
foreign  statute  binding,  &-592 

Composition  without  assent  of  creditor. 
Congress  may  provide  for,  8-587 

Concurrent  power  of  state  and  Congress, 
8-596 

Congress  has  plenary  power  over  subject 
of,  8-585 

Congress  may  abrogate  effect  of  liens,  8— 
602 

Corporations  cannot  become  voluntary 
bankrupts,  8-591 

Corporations,  composition  by  foreign  cor- 
poration under  foreign  statute  binding, 
8-592 

Corporations  created  by  states,  bankruptcy 
acts  applicable  to,  8-588 

Corporations,  denial  to  of  right  to  obtain 
discharge  does  not  render  statute  uncon- 
stitutional, 8-590 

Corporations,  power  of  receiver  of  insol- 
vent, 8-602 

Corporations,  proceedings  to  wind  up  in- 
solvent, under  state  law  valid,  8-602 

Creditors.  Congress  may  provide  for  com- 
position without  assent  of,  8-587 

Creditors,  power  to  treat  assignment  as 
void.  8-600 

Creditors,  power  to  treat  assignment  for 
benefit  of  as  void,  8-600 

Debtor,  dischar^  of,  may  be  regulated  by 
Congress,  8-587 
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Debtor,  power  of  state  to  regulate  arrest 
of,  8-697 

Decedent's  estate^  state  statute  may  control 
settlement  of,  8-602 

Definition  of  exemptions,  powers  of  Con- 
gress as  to,  8-688 

Delegation  of  legislative  power,  recognition 
of  state  statute  as,  8-588 

Different  operation  in  different  states,  8- 
589 

Discharge  of  debtors,  power  of  Congress  to 
regulate,  8-687 

Discharge  of  debts.  Congress  may  provide 
for,  8-587 

Discharge  of  insolvent  debtors,  effect  of 
state  statute  regulating,  8-697 

Discharge,  statute  not  unconstitutional  for 
denying  to  corporations  right  to  obtain, 
8-590 

Discharging  debts,  effect  of  state  statute 
not,  8-597 

Distribution  of  insolvent's  estate,  effect  of 
federal  statute  on  state  statute  regulat- 
ing, 8-599 

Distribution  of  property.  Congress  may 
regulate,  8-587 

Effect  of  federnl  statute  on  pending  assign- 
ments, 8-600 

Effect  of  nonconfiicting  provisions  of  state 
statute,  8-506 

Effect  of  repeal  of  Act  of  Congress,  8-692 

Exception  of  class  of  persons  in  federal 
statute,  effect  upon  state  laws,  8-695 

Exemption  laws,  adoption  of  state,  8-689 

Exemptions,  Congress  cannot  make  provi- 
sions of  statute  as  to,  retroactive,  8-688 

Exemptions,  Congress  may  define,  8-688 

Exemptions,  law  existing  at  the  time  of 
adjudication  in  bankruptcy  controls,  8- 
588 

Federal  statute,  continuance  of  state  stat- 
ute in  effect  until  invocation  of,  8-601 

Federal  statute  paramount,  8-692 

Federal  statute  suspends  state  laws  from 
time  of  going  into  effect,  8-594 

Federal  statute,  time  of  taking  effect,  8- 
595 

Foreign  corporation,  composition  by,  under 
foreign  statute  binding,  8-692 

Foreign  statute,  composition  by  foreign 
corporation  Under,  binding,  8-592 

Fraud,  assignment  under  state  statute  un- 
tainted with,  8-699 

General  assignment  under  state  or  common 
law.  validity  of,  8-598 

Geographical  uniformity  required,  8-689 

Insolvent  and  bankruptcy  laws  of  state, 
effect  of  federal  enactment  on,  8-692 

Insolvent   debtors,    effect   of   state    statute 
regulating  discharge  of,  8-697 
,  Insolvent  laws  of  state,  nature  of,  8-694 

Insolvent  laws  of  state  not  discharging 
debts,  effect  ofj  8-597     , 

Insolvent  Uws  of  state  suspended  by  con- 
gressional enactment,  8-592 

Insolvent  laws  providing  for  release  by  cred- 
itors, effect  of  federal  statute  on,  8-599 

Insolvent  laws,  state  may  enact  in  absence 
of  conpH'Pssional  action,  8-591 

Insolvent  law,  validity  of  general  assign- 
ment under,  8-598 


BANKRUPTCY  —  ConVd, 

Involuntary  bankruptcy.  Congress  may 
tablish,  8-586 

Jurisdiction  of  liens,  state  courts  have,  8- 
601 

Jurisdiction  of  state  court,  effect  of  federal 
statute  upon,  as  to  'pending  bankruptcy 
matter,  8-600 

Jurisdiction  of  state  court  of  partition  pro- 
ceedings not  ousted  by  federal  statute,  8- 
602 

Jurisdiction,  power  of  Congress  to  impoae 
on  state  courts,  8-588 

Jurisdiction  under  state  statute  after  fed- 
eral enactment,  8-601 

Liens,  effect  on  pending  proceedings  in  state 
court  to  enforce,  of  institution  of  pro- 
ceedings in  bankruptcy,  8-602 

Liens,  jurisdiction  of  state  court  as  to,  8^ 
601 

Liens,  power  of  Congress  to  abrogate  effect 
of,  8-602 

Limitation  not  imposed  on  exercise  of  power 
by  Congress,  8-687 

Liquidation  of  bank,  state  statute  suspended 
by  federal  statute,  8-603 

Local  law,  recognition  of,  as  delegation  of 
legislative  power,  8-688 

Nature  of  uniformity  required,  8-689 

Nonaction  by  Congress  as  affecting  power 
of  states  to  regulate  bankruptcy,  8-^91 

Nonimprisonment  statute  of  state,  effect  of 
federal  statute  on,  8-697 

Notice  of  appointment  of  receiver  in  bank- 
ruptcy not  essential,  9-294 

Notice  of  order  in  bankruptcy,  when  suffi- 
cient, 9-294 

Notice  to  creditors  not  essential  in  volun- 
tary proceedings  in  bankruptcy,  9-294 

Order  in  bankruptcy  without  notice  uncon- 
stitutional, 9-294" 

Partition,  jurisdiction  of  state  court  as  to 
not  ousted  by  federal  statute,  8-602 

Pending  assignments,  effect  of  federal  stat- 
ute upon,  8-600 

Persons,  classification  of,  powers  of  Con- 
gress as  to,  8-590 

Persons,  exception  of  class  of,  in  federal 
statute,  effect  upon  state  laws,  8-695 

Persons  to  whom  statute  may  apply,  8- 
686 

Persons,  uniform  operation  of  statute  on 
not  required,  8-689 

Petition  filed  on  day  of  repealing  act,  ef- 
fect of,  8-692 

Plenary  power  granted  to  Congress  over, 
8-686 

Power  granted  to  Congress  unrestricted,  8- 
686 

Power  not  limited  to  establishment  of  sys- 
tem for  traders,  8-686 

Privilege  of  witness  in  bankruptcy  proceed- 
ings against  self-incrimination,  9^283 

Proceeding  binding  in  state  court  to  en- 
force liens,  effect  on  of  institution  of 
bankruptcy  proceedings,  8-602 

Property  acquired  subject  to  enactment  of 
general  statute  right  of  assignee  under 
state  statute  to,  8-601 

Propertv  acquired  subsequent  to  enactment 
of  federal  statute,  right  of  assignee  un- 
der state  statute  to,  8-601 
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Property,  distribution  of,  subject  to  con- 
gressional legislation,  8-587 

Railroads  created  by  states,  bankruptcy 
acts  applicable  to,  8-688 

Receiver  for  insolvent  corporations,  power 
of,  8-602 

Release  by  creditors,  state  statute  providing 
for,  suspended  by  federal  statute,  8-699 

Repeal  of  Bankruptcy  Act  of  Congress,  ef- 
fect of,  8-592 

Repeal  of  federal  statute,  efifect  of  state 
law  passed  before,  8-598 

Restrictions  not  imposed  on  exercise  of 
power  by  Congress,  8-587 

Restrictions  not  imposed  on  grant  of  power 
to  Congress,  8-586 

Retroactive  effect  not  given  to  provisions 
of  statute  as  to  exceptions,  8-588 

Sales  of  bankrupt  goods,  regulation  of  by 
state,  8-498 

Settlement  of  decedent's  estate,  state  stat- 
ute may  control,  8-602 

State  courts,  Congress  cannot  require  bank- 
ruptcy proceedings  to  be  entertained  by, 
»-109 

State  courts,  effect  of  federal  statute  upon 
jurisdiction  of  pending  bankruptcy  cause, 
8-600 

State  bourts,  jurisdiction  of  liens,  8-601 

State  courts,  jurisdiction  of  partition  pro- 
ceedings not  ousted  by  federal  statute,  8- 
602 

State  courts,  power  of  Congress  to  Impose 
jurisdiction  on,  8-588 

State  exemption  laws^  adoption  of,  8-589 

State  insolvent  laws,  title  as  between  as- 
signee and  insolvent  under,  and  assignee 
in  voluntaiy  bankruptcy,  8-600 

State  laws,  effect  of  federal  statute  on,  8- 
593 

State  laws,  nature  of,  8-694 

State  laws,  nonconflicting  provisions  of  ef- 
fect, 8-696 

State  laws,  suspensicm  of,  by  federal  stat- 
utes, 8-592 

State  laws,  when  suspension  of  by  reason  of 
federal  enactment  takes  effect,  8-594 

State  nonimprisonment  statute,  effect  of 
federal  statute  on,  8-597 

States,  extent  to  which  power  of  Congress 
and,  concurrent,  8-596 

States,  power  of  to  act  in  absence  of  action 
by  Congress,  8-591 

States,  power  of,  to  enact  bankrupt  laws 
denied,  8-592 

States,  powers  as  to  enactment  of  insolvent 
laws,  8-592,  593,  594,  595 

State's  power  to  regulate  arrest  of  debtor, 
8-597 

State  statute,  assignment  under  binding 
when  untainted  with  fraud,  8-599 

State  statute,  continuance  in  effect  until 
invocation  of  federal  jurisdiction,  8-601 

State  statute,  exception  of  class  of  persons 
in  federal  statute,  effect  upon,  8-596 

State  statute  for  liquidation  of  banks, 
suspension  of  by  federal  statute,  8-603 

State  statute,  insolvent  corporation  may  be 
wound  up  under,  8-602 

State  statute,  jurisdiction  under,  after 
federal  enactment,  8-601 


BANKRUPTCY  —  Con/'rf. 

State  statute  may  control  settlement  of  de- 
cedent's estate,  8-602 

State  statute  not  discharging  debts,  effect 
of,  8-597 

State  statute  passed  during  existence  of 
federal  statute,  effect  of  upon  repeal  of 
federal  statute,  8-598 

State  statute  providing  for  release  by  cred- 
itors suspended  by  federal  statute,*  8-599 

State  statute,  recognition  of,  as  delegation 
of  legislative  power,  8-588 

State  statute  regulating  distribution  of  in- 
solvent's estate,,  effect  of  federal  statute 
on,  8-599 

State  statute,  validity  of  general  assign- 
ment under,  8-598 

State  statute,  when  suspension  of  by  fed- 
eral statute  goes  into  effect,  8-595 

Statute  enacted  by  Congress  suspends  state 
laws,  8-592 

Statute  may  operate  differently  in  different 
states,  8-589 

Statute  recognizing  state  exemption  laws 
constitutional,  9-590 

Statutes,  requirement  as  to  uniformity  of. 
8-688 

Suit  under  state  law  to  compel  a  new  sur- 
render, effect  of  federal  enactment  upon, 
8-601 

Surrender,  effect  of  federal  enactment  upon 
suit  under  state  law  to  compel,  8-601 

Suspension  of  state  laws  dates  from  time 
when  federal  statute  goes  into  effect, 
8-594 

Suspension  of  state  statute,  when  federal 
statute  has  effect  of  causing,  8-595 

Time  when  federal  statute  takes  effect, 
8-595 

Time  when  suspension  of  state  statute  by 
federal  statute  commences,  8-595 

Title  as  between  assignee  in  insolvency 
under  state  law  and  assignee  in  voluntary 
bankruptcy,  8-600 

Traders,  system  may  be  established  for 
others  than,  8-586' 

Uniformity  of  laws,  8-588 

Voluntary  and  involuntary  bankruptcy  em- 
braced in  grant  of  power  to  Congress, 
8-586 

Voluntary  bankruptcy,  Congress  may  estab- 
lish, 8-586 

Voluntary  bankruptcy,  corporations  cannot 
go  into,  8-591 

Voluntary  bankruptcy,  title  as  between 
assignee  in.,  and  assignee  in  insolvency* 
under  state  law,  8-600 

Voluntary  proceedings  in  bankruptcy  with- 
out notice  to  creditors  constitutional, 
&-294 

Winding  up  insolvent  corporations,  pro- 
ceedings for  under  state  law  valid,  8-602 

BAXKS   AND   BANKING: 

See  Bills  op  Credit;  National  Banks. 
Charter  of  banking  companies  as  contracts. 

8-831 
Deposits,    due    process    gf    Hw    clause    as 

affecting  recovery  of  by  person  nresumed 

dead.  9-458 
Due  process  of  law  clause,  statut**  limiting: 

riffht  to  carry  on  business  of  bankinff.  a 

violation  of,  9-501 
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BANKS   AND   BANKING  —  Cont'd. 

Equal  protection  of  laws  as  affecting,  see 

Equal  Protection  of  Law. 
Impairment  of   charter   privileges   of,   see 

iMPAJUUiENT     of      ObUGATION     OF     CON- 
TRACTS. 

Insolvent  banks,  statute  prohibiting  ac- 
ceptance of  deposits  by,  constitutional, 
9-533 

Liquidation  of,  under  state  statute  as  af- 
fected by  Federal  Bankruptcy  Act,  8-603 

Regulation  of,  not  unconstitutional  as  im- 
pairment of  charter  obligation,  8-755 

State  bank  notes,  taxation  of,  8-605 

State  banks,  charter  of,  as  contract,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

State  banks,  tax  on  issue  of,  not  a  direct 
tax,  8-306 

Taxation  of,  not  impairment  of  obligation 
of  contracts,  8-757 

United  States  bank,  federal  jurisdiction  of 
suits  by  and  against,  ^86 

United  States  bank,  state  taxation  of,  9- 
233 

BASTARDY: 

Law  relating  to  white  women  only  not  a 
denial  of  equal  protection  of  laws,  9-402, 
567 

Statute  regulating  proceedings  in  not  em 
po8t  facto  law,  8-728 

BATTLE  FIELDS: 

Condemnation  of  land  to  preserve  a  battle 

field  a  public  use,  9-317 
Preservation,  power  of  Congress  to  provide 

for,  8-684 

BELLIGERENT  RIGHTS: 

President  may  accord  to  insurgents,  9-11 

BENEFITS : 

Consideration  of  benefits  in  condemnation 
proceedings,  see  Eminent  Domain. 

BETTERMENT  ACTS: 

See  Landlord  and  Tenant. 

BICYCLES: 

See  Streets  and  Highways. 

Sidewalks,  prohibition  against  riding  bi- 
cycle on,  not  a  denial  of  equal  protection 
of  laws,  9-649 

BILLBOARDS : 

Ordinance  regulating  height  of,  constitu- 
tional, 9-534 

BILL  OF  ATTAINDER: 

See  Attainder,  Bill  of. 

BILLS : 

See  Statutes. 

BILLS  AND  NOTES: 

Demand,  statute  dispensing  with,  uncon- 
stitutional, 8-884 

Form  of  for  purchase  of  patent  rights, 
power  of  state  to  prescribe,  8-626 

Patent  rights,  statute  requiring  considera- 
tion to  be  shown  and  note  given  for,  con- 
stitutional, 9-592 

Promissory  note  for  sale  of  slaves  cannot 
be  impaired,  8-869 

Slave,  recoverv  of  note  given  for  purchase 
•     price  of,  9-377 

Stamp  tax,  power  of  state  to  require,  8- 
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BILLS  OF  CREDIT: 

See  Coinage. 

Adoption  of  prohibition,  reason  for,  8-715 

Auditor's  warrants  for  money  due  not  bills 

of  credit,  8-720 
Bills  of  state  banks  not  bills  of  credit,  8- 

717 
Bonds  issued  to  redeem  outstanding  paper 

valid,  8-722 
Certificates  of  indebtedness  issued  by  state 

treasurer,  8-720 
Certificates  of  loan  office  as  bills  of  credit, 

8-721 
Certificates   of   state   treasury  as  bills  of 

credit,  8-719 
Certificates  of  stock  issued  for  money  bor- 
rowed, 8-722 
Change  bills  issued  by  state  corporations 

as  bills  of  credit,  8-721 
Character    as    legal   tender    not    essential, 

8-716 
Characteristics  of,  8-715 
Circulation  as  money,  bill  must  have  been 

issued  for,  8-717 
Confederate  treasury  notes,  extent  to  which 

bills  of  credit,  8-722 
Congress,   power  to   emit   bills   of   credit, 

8-717 
Construction  of  prohibition  against,  8-271 
Corporations,  change  bills  issued  by  as  bills 

of  credit,  8-721 
Corporations,    power  to   give   security   for 

money  borrowed,  8-722 
Coupons    receivable    as    tax    not    bills    of 

credit,  8-721 
Credit  of  state,  foundation  of  bill  on,  8-717 
Definition,  judicial  comments  upon,  8-716 
Definition  of,  8-715 
Emitting  bills  of  credit,  meaning  of,  8- 

715 
Intention  to  circulate  as  money  essential, 

8-717 
Issuance  on  credit  of  the  state,  8-717 
Judicial  comments  upon  definition,  8-716 
Legal  tender,   character  as  not   essential, 

8-716 
Loan  office  certificates  as  bills  of* credit, 

8-721 
Money,  intention  to  circulate  bill  as,  es- 
sential, 8-717 
Municipal    corporations,    notes   issued   by, 

not  bills  of  credit,  8-721 
Notes  issued  by  bank  whose  capital  raised 

by  sale  of  state  bonds,  8-718 
Notes  issued  by  municipal  corporations  not 

bills  of  credit,  8-721 
Notes  issued  by  state  bank  in  which  state  is 

sole  stockholder,  8-718 
Notes  of  state  treasury  issued  on  security 

not  bills  of  credit,  R-719 
Pledge    of    state    credit    for    ultimate    re- 
demption of  state  bank  notes.  8-719 
Prohibition  against  issue  by  states,  8-716 
Prohibition  not  applicable  to  pavment  of 

bills  of  credit,  8-722 
Property   of    state    pledged   to    seciire   re- 
demption of  Ftate  bank  notes,  8-719 
Reason  for  adoption  of  prohibition,  8-715 
Redemption  of  notes  issued  by  state  bank 

secured  by  pledge  of  state  credit,  8-719 
Redemption    of    outstanding    bills,    bonds 

issued  for,  valid,  8-722 
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Redemption  of  state  bank  notes  secured 
by  pledge  of  state  property,  8-719 

Revenue   bond   script   issued   by  -state   as 
.  bills  of  credit,  8-720 

Script  issued  by  state  treasury,  8-720 

Security  for  money  borrowed,  power  of 
state  to  give,  8-722 

Sole  faith  and  credit  of  the  state,  issuance    ^ 
of   bills   on   essential   characteristic,    8- 
718 

State  bank,  bills  of,  not  bills  of  credit, 
8-717 

State  bank  in  which  state  is  sole  stock- 
holder, issuance  of  notes  by,  8-718 

State  bank  notes  of  bank  whose  capital 
raised  by  sale  of  state  bonds,  8-718 

State  bank  notes,  pledge  of  state  property 
to  secure  redemption,  8-719 

State  bank  not  provided  with  capital,  issu- 
ance of  notes  by,  as  violation  of  prohi- 
bition, 8-718 

State  credit  pledged  for  ultimate  redemp- 
tion of  state  bank  notes,  8-719 

State,  power  of  to  give  security  for  money 
borrowed,  8-722 

State,  prohibition  against  issue  of  bills  of 
credit  by,  8-715 

State  treasury  notes  issued  on  security 
not  bills  of  credit,  8-719 

Stock  certificates  issued  for  money  bor- 
rowed, 8-722 

Tax  receivable  coupons,  not  bills  of  credit, 
8-721 

Transferable  certificates  of  stock  issued 
for  money  borrowed,  8-722 

Treasury  certificates  as  bills  of  credit, 
8-719 

Treasury  notes  issued  by  Confederate  gov- 
ernment, extent  to  which  bills  of  credit, 
8-722 

Treasury  notes  of  state  issued  upon  se- 
curity not  bills  of  credit,  8-719 

Warrant  of  auditor  for  money  due  not  bill 
of  credit,  8-720 

What  constitutes  bills  of  credit,  8-715 

BILLS  OF  LADING: 

Change  en  route  of  local  bill  or  foreign 
bill  as  affecting  nature  of  shipment, 
8-380 

Stamp  tax  on  bills  of  lading,  8-704 

Stamp  tax  on,  power  of  state  to  exact, 
8-896 

Taxation  of,  8-360 

BLACKLISTING: 

See  Master  and  Servant. 

BLACKSTONE'S   COMMENTARIES: 

See  Common  Law. 

BLOCKADE: 

President  may  institute,  9-11 

BOARD  OF  CANVASSERS: 

Review  of  acts  of  by  state  court,  8-323 

BONDS : 

See  Municipal  Bonds;  Offices  and  Of- 
ficers;  Securities. 

Bills  of  credit,  issuance  of  bonds  as  issu- 
ance of,  see  Bills  of  Credit. 

Canvasser  for  nonresident  corporation, 
execution  of  bond  by  as  interstate  com- 
merce, 8-386 
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Confederate  coupon  bonds,  contract  for 
purchase  of,  not  enforceable,  9-630 

Confederate  States  of  America,  bonds  is- 
sued by  unlawful,  8-713 

Constitutionality  of  statute  changing 
place  of  payment  of,  8-884 

Corporation  bonds,  prohibition  against  im- 
pairment of,  see  Impairment  of  Obli- 
gation OF  Contracts. 

Distiller's  bond,  8-679 

District  of  Columbia,  taxation  by  state  on 
bonds  of,  8-662 

Gaol  bonds,  constitutionality  of  statute 
altering  effect  of,  8-868 

Illegal  issue  of  bonds  not  protected  from 
impairment,  8-760 

Impairment  of  bonds  issued  by  state,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Interest  due  on  corporation  bonds  taxable, 
8-356 

Issuing  under  treaties  with  Indians,  9-32 

Liquor  dealer's  bond,  statute  cannot  im- 
pair, 8-858 

Mode  of  suing  on,  statute  regulating,  con- 
stitutional, 8-886 

Municipal  bonds,  appropriation  of  sinking 
fund  for  payment  of,  to  other  purposes 
as  impairment  of,  8-779 

Municipal  bonds,  impairment  of  obligation 
of,  see  Impairment  of  Obligation  of 
Contracts. 

Obligor's  liability  cannot  be  changed, 
8-857 

Payment  of  bonds  issued  under  treaty, 
necessity  for  appropriation  for,  8-710 

Power  of  government  to  take,  8-287 

Remedies  of  bondholders,  change  in  as 
impairment  of  obligation  of  contracta, 
see  Impairment  of  Obugation  of  Con- 
tracts. 

Replevin  bond  a  contract,  8-867 

Seizure  of*  United  States  bonds  for  taxes 
due  on  unexempt  property,  9-234 

State  taxation  of,  as  interference  with 
commerce,  see  Commerce. 

Taxation  of  administrator's  bond,  8-365 

Territory,  validation  of  bonds  issued  by 
county  of,  9-210 

United  States  bonds,  seizure  of,  for  taxes 
due  on  unexempt  property,  9-234 

United  States  bonds,  state  taxation  of 
legacy  consisting  of,  9-234 

United  States  bonds,  state  taxation  of 
property  invested  in,  9-233,  234 

Validation  of,  by  statute,  9-534 

BONDS  AND  MORTOAGES: 

See  Mortgages! 

BOOKS : 

See  Copyrights  and  Patents. 

BORROWING  MONEY: 

Power  of  C^ongress,  8-362 
State   taxation  of  stock  issued  for  loans 
to  the  government,  8-362 

BOTTLES: 

See  Intoxicating  Liquqbs. 

BOUNDARIES: 

Agreement  between   states  as  to,  Talidity 

of,  8-006 
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BOUNDARIES  — -  ConVd. 

Boundary  of  state  a  question  of  fact  in 
determining  criminal  jurisdiction  of 
court,  9-132 

Effect  of  temporary  convention  with  re- 
gard to,  9-35 

Federal  jurisdiction  of  controversies  re- 
specting state  boundaries,  8-270 

Municipal  corporations,  delegation  to 
legislature  of  control  of  boundaries  of, 
9-216 

Supreme  Court  has  jurisdiction  of  ques- 
tions between  states  as  to,  9-119 

Supreme  Court,  jurisdiction  of  boundary 
question  between  state  and  territory, 
9-120 

BOUNTIES : 

See  Taxation. 

Assignment  of  bounty  warrants,  power  of 

Congress  to  prohibit,  9-203 
State  bounties  to  drafted  or  recruited  men, 

8-647 
Warrants  for  land  bounty,  Congress  may 

prohibit  assignment  of,  9-203 

BREACH  OF  PEACE: 

Right  to  require  security  to  keep  the  peace 
from  member  of  Congress,  8-331 

BRIBERY : 

See  Elections. 

BRIDGES : 

Authority  of  secretary  of  war  to  compel 
alteration  of  existing  bridge  over  navi- 
gable waters,  8-294 

Authority  of  secretary  of  war  to  declare 
existing  bridge  obstruction  to  navigable 
waters,  8-294 

Authority  of  secretary  of  war  to  deter- 
mine whether  an  obstruction  of  navi- 
gable waters,  8-293 

Concurrence  and  consent  of  states  for 
erection  ovei  navigable  river  not  essen- 
tial, 8-415 

Congressional  sanction  for  erection  as 
affecting  legality,  8-416 

Congress  may  authorize  erection  of,  over 
navigable  waters,  8-204 

Construction  over  navigable  waters,  au- 
thority of  Congress,  8-414 

Delegation  to  secretary  of  war  of  power 
to  determine  whetlier  bridge  an  obstruc- 
tion constitutional,  9-70 

Erection  of,  over  navigable  waters  as 
affecting  interstate  commerce,  see  CoM- 

MEBCE. 

Elxclusive  privileges  granted  to,  cannot  be 

impaired,  8-836 
Franchise   as   to   drawbridges   granted    in 

charter  of,  cannot  be  infringed,  8-838 
Franchise  given  to  railroad  to  erect  bridge 

cannot  be  impaired,  8-823 
Franchise  of  bridge  company  as  contract, 

8-836 
Franchise     to     construct     highways     and, 

grant  of  in  aid  of  postal  service,  8-613 
Incidental    preference    of    port    by    bridge 

obstructing  trade,  8-706 
Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 
Legality  of,  power  ascertained,  8-416 
Niagara   river,    approval   by    President   of 

erection  of  bridge  across,  9-3 


BRIDGES  —  C(mVd. 

Obstruction  of  naval  vesselB  by  erection 
of,  8-648 

Obstruction  of  navigation  by,  jurisdiction 
of  Supreme  Court  as  to,  ^120 

President's  authority  to  approve  erection 
of  bridge  across  Niagara  river,  9-3 

Kemoval  of  bridge  as  obstruction  to  navi- 
gation not  a  taking  within  meaning  of 
eminent  domain  clause,  9-312 

Requiring  construction  of  draw  in  bridge 
not  a  taking  within  meaning  of  eminent- 
domain  clause,  9-313 

State  regulation  of,  8-394 

State's  consent  as  affecting  legality,  8-416 

State  taxation  of,  as  interference  with 
commerce,  see  Commerce. 

Tolls,  state  cannot  alter  rate  fixed  by 
charter,  8-839 

BROliERS : 

State  license  tax  on  sale  of,  see  Commerce. 


BUILDING       AND 
TIONS : 


LOAN       ASSOCIA- 


Compliance  with  conditions,  statute  re- 
quiring, constitutional,  9-685 

Dues,  statute  prohibiting  receipt  of  by 
association  after  insolvency  unconstitu- 
tional, 9-532 

Regulation  of,  by  state,  8-840 
'  Taxation   of   receipts  not  denial  of  equal 
protection  of  law,  9-617 

Usurious  charges,  statute  authorizing,  not 
denial  of  equal  protection  of  laws,  9-686 

BUILDINGS : 

Limitation  of  height  of,  not  impairment  of 
contract,  8-756 

BURDEN  OF  PROOF: 

Aliens,  statute  may  place  burden  of  proof 
of  right  to  remain  on,  9-297 

Faith  and  credit  clause,  burden  of  estab- 
lishing violation  of,  9-144 

Minors,  commitment  to  reformatory  not  a 
violation  of  due-process  clause,  9-297 

Want  of  jurisdiction  of  court  rendering 
judgment,  burden  of  proving,  9-149 

BURIAL: 

See  Dead  Bodies. 

BUTTER: 

State  regulations  concerning  renovated 
butter  as  affecting  interstate  commerce, 
see  Commerce. 

CABLE: 

See  Telegraph  and  Telephone. 

CALIFORNIA: 

Act  of  admission  as  affecting  control  of 
navigable  waters,  8—476 

CANALS : 

•Authority  of  secretary  of  war  to  prescribe 
regulations  for  use  of,  8-293 

Federal  license  does  not  except  payment  of 
tolls  in,  8--496 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

State  regulation  of,  8-394 

CANVASSERS: 

State  tax  on  sales  by,  see  Commebcb. 
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CAPIAS : 

Discrimination  against  nonresident  in  pro- 
viding for  issuance  of,  validity  of  stat- 
ute providing  for,  9-182 

CARRIERS    OF    FREIGHT: 

See  Interstate  Commerce. 

Congress   may   prohibit   transportation   of 

particular  articles  outside  of  state,  8-3S1 
Discrimination   by   state   statute  in   favor 

of  local  freight  rates,  valid,  9-181 
Duty  to  receive  and  transport  freight,  pun- 
ishment by  state  for  failure  or  refusal 

to  comply  with,  as  affecting  interstate 

commerce,  see  Commerce. 
Interstate    commerce,   loading,    unloading, 

and  storing  of  grain  is,  8-382 
Interstate     commerce,     transportation     of 

freight  as,  8-377,  378 
Interstate  commerce,  transportation  of  live 

stock  as,  8-379 
Nonperformance   of    contract   of   carriage, 

validity  of  state  statute  giving  lien  for, 

9-96 
Shipment  to  forwarding  agent  within  state 

as  interstate  commerce,  8-381 
State   taxation   of,    as    tax   on    interstate 

commerce,  see  Commerce. 
Tonnage,  tax  on  railroad  freight  not  duty 

on,  8-906 
Transportation  of  property  between  states, 

power  of  Congress  to  regulate,  8-388 

CARRIERS  OF  LIVE  STOCK: 

State  regulation  of  as  affecting  interstate 
commerce,  see  Commerce. 

CARRIERS  OF  PASSENGERS: 

See  Commerce. 

Capitation  tax  on  passengers  unconstitu- 
tional, 9-413 

Due  process  of  law  clause  as  affecting 
regulation  of,  see  Due  Process  of  Law. 

Exclusion  from  trains,  state  cannot  abro- 
gate common-law  right  of  action  for, 
8-462 

Injuries  to  passengers,  constitutionality 
of  statute  regulating  liability  for,  9-475 

Injuries  to  passengers,  statute  regulating 
liability  for,  constitutional,  9-576 

Interstate  commerce,  8-377 

Interstate  commerce,  rule  for  vessel  dis- 
charging passenger  as  regulation  of, 
8-380 

Interstate  commerce,  taxation  of  carriers 
of  passengers  as  taxation  of,  see  Com- 

Interstate     commerce,     transportation     of 

persons  as,  8-378 
Separate     accommodations     for     different 

races,  8-380 
Separate  coach  laws  constitutional,  9-477 
Separate  railway  accommodations,  statute 

requiring,  constitutional,  0-379 
Transportation  of  persons  between  states, 

regulation  by  Congress,  8-388 

CASES: 

Definition  of,  9-79 

CATTLE: 

See  Animals. 


CATTLE  YARDS: 

See  Stock  Yards. 
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CEMETERIES : 

See  War. 

State  attachment  against  personal  prop- 
erty in  limits  of,  8-672 

CEMETERY  ASSOCIATIONS: 

Charter  of,  a  contract,  8-841 

CENSUS : 

Apportionment  of  representation  on  basis 

of,  8-303 
Direct  taxes,   apportionment   according  to 

census,  8-702 
Gathering  statistics,  power  to  provide  for, 

8-685 

CERTIFICATE   OF  ELECTION: 

See  Elections. 

CERTIFICATES: 

Bills  of  credit,  issuance  as,  see  Bills  of 
Credit. 

CERTIORARI : 

Military  commission,  review  of  proceed- 
ings of,  by  Supreme  Court,  9-127 

CHALLENGES : 

See  Jury  and  Jury  Trial. 

CHANCERY: 

See  Equity. 

CHANGE  BILLS: 

Bills  of  credit,  issuance  of  change  bills  by 
state  corporations  as,  see  Bills  or 
Credit. 

CHAPLAIN: 

See  Offices  and  Officers. 

CHARITABLE   CORPORATIONS: 

Charter  of,  a  contract,  8-841 

Exemptions,  charter  provisions  aa  to,  valid, 
8-802 

Impairment  of  charter  provisions,  see  Im- 
pairment OF  Obligation  of  Contracts. 

CHARTERS : 

See  Corporations. 

Impairment  of  charter  obligation,  see  Im- 
pairment OF  Obligation  of  Contbacts. 

CHATTEL  MORTGAGES: 

See  Mortgages. 

CHILDREN : 

See  Minors. 

CHINESE : 

Citizenship  of  children  of  Chinese  parentu, 

9-389 
Deportation,    provision    for    jury   trial    in 

criminal  prosecutions  not  applicable  to, 

9-326 
Due    process    of    law    clause    as    affecting 

legislation    ag^ainst    Chinese,    see    Due 

Process  of  Law. 
Entrv    of,    cannot   be   regulated   by    state, 

8-i)18 
Equal     protection     of    laws    as    affecting 

statute  rrjrulatin^j  see  Equal  Protection 

of  Law. 
Exclu<;ion    Act.   privileges  and   immunities 

olf\n«5p    of    Fourteenth    Amendment    not 

viol -tod  hv.  0-  3n3 
F\-oiu=i'«'i  Af!^  not  unconstitutional.  8-69B 
ExfluMc.n  of,  8-6S0 
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Geary  Act  for  deportation  of,  a  violation 
of  right  of  trial  by  jury,  9-130 

Geary  Act,  provision*  of  for  hard  labor 
during  detention  period  unconstitutional, 
9-327 

Juiy  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  deportation 
of  Chinese,  9-326 

Laundiy  business,  regulation  of,  as  viola- 
tion of  privileges  and  immunities  of 
Chinese,  9-403 

Privile^  and  immunities  violated  by  pro- 
hibition against  employment  by  corpora- 
tion, 9-402 

Prohibition  against  emplo3rment  by  cor- 
poration a  violation  of  privileges  and 
immunities,  9-402 

State  legislation  affecting  treaty  rights  of^ 
see  Tbeathss. 

CHRISTIAN  SCIENTISTS: 

Constitutionality  of  statute  regulating 
practice  by,  9-603 

CIGARETTES : 

See  Tobacco. 

License  tax  on  sale  of,  constitutional,  9- 

592 
Ordinance  regulating  license  and   sale  of, 

constitutional,  9-492 
State  license  tax  on  sale  of,  see  Commebce. 
State  regulation   on   sale   of,   as   affecting 

interstate  commerce,  see  Commebce. 

CITIZENS: 

See  Natubauzation. 

Admission  of  aliens  to  citizenship,  8-289 

Ascertainment  of  fact  of  citizenship,  as 
means  for  exclusion  of  aliens  to  be  de- 
termined by  Congress,  8-421 

Birth  and  naturalization  as  sources  of 
citizenship,  9-386 

Child  born  of  Chinesp  parents  in  United 
States  a  citizen,  9-389 

Child  born  of  Indian  parent  off  reserva- 
tion,-citizenship  of,  9-390 

Children  of  ministers  and  consuls  bom  in 
United  States  not  citizens,  9-388 

Chinese  parents,  child  bom  of,  in  United 
States  a  citizen,  9-389 

Choice  of  state  citizenship,  9-388 

Citizen  defined,  9-386 

Citizenship  and  residence  distinguished, 
9-385 

Citizenship  of  representative  at  time  of 
election  sufficient,  8-301 

Congress  may  empower  officer  to  determine 
fact  of  citizenship.  9-635 

Consuls  of  foreitrn  *?overnments,  children  of, 
not  citizens,  9-388 

Corporations  are  not,  0-397 

Corporations  as  citizens,  9-100 

Corporations  not  citizi^ns,  9-386 

Creation  and  definition  of  citizenship  by 
Fourteenth  Araeu'lnient,  9-3S7 

Definition  of  citizen,  9-386,  390 

Discrimination  by  state  in  fnvor  of,  with 
repard  to  taking  oysters,  8-516 

Distinction  between  citizenship  and  resi- 
dence. 9-385 

Distinction  between  citizenship  by  birth 
and  by  naturalization,  8-581 


CITIZENS  —  ConVd, 

Distinction  between  citizenship  of  United 

States  and  state,  9-387 
Domicile  of  father  determines  domicile  of 

minor  son,  8-300 
Empowering  officer  to  determine  facts   of 

citizenship,  9-635 
Enforcement    of    rights    of,    by    Congress, 

9-634 
Essential  qualifications  of  senator,  8-314 
Expatriation,  right  of,  9-390 
Federal    citizensliip,    rights   of,   as   distin- 
guished from  rights  of  state  citizenship. 

9-398 
Foreign  vessels,  citizenship  of  persons  born 

on  board  of,  9-390 
Fourteenth  Amendment  creates  and  defines 

citizenship,  9-387 
Fourteenth    Amendment,    first    clause    of, 

does  not  confer  right  of  suffrage,  9-390 
Fourteenth    Amendment,    first    clause    of, 

self -operating,  9-385 
Fourteenth  Amendment,  opening  clause  of, 

reverses    previous    rule    of    citizenship, 

9,387 
Fourteenth  Amendment,  operation  of  first 

clause  not  limited  by  main  object,  9-385 
Fourteenth    Amendment,    purpose   of   first 

clause  of,  9-385 
Indians,  effect  of  grant  of  citizenship  to, 

8-575 
Indians  liable  to  be  taxed  as  citizens,  9-390 
Indians  not  taxed  are  not  citizens,  9^26 
Indians,  status  as  citizens,  9-389 
Jurisdiction   of   United   States   as   test   of 

citizenship,  9-388 
Ministers   and   consuls   of   foreign  govern- 
ments, children  of,  not  citizens,  9-388 
Mode  of  ascertainment  to  be  determined  by 

Congress,  8-421 
Mongolian   race,    extent  to  which  -  amend- 
ment confers  citizenship  on,  9-389 
National  banks  are  not,  9-397 
Native-born,  naturalization  of,  unnecessary 

to  render  a  citizen,  9-386 
Naturalization  as  affecting  capacities  as  a 

citizen,  8-579 
Naturalization    as    source    of    citizenship, 

9-386 
Naturalization  of  native-born  unnecessary 

to  citizenship,  9-386 
Naturalized    citizen,    qualifications    of    as 

representative,  8-300 
Operation    of    first   clause    of    Fourteenth 

Amendment  not  limited  by  main  object, 

9-385 
Ori^nal     Constitution,     requirements     for 

citizenship  under,  9-387 
Person  born  in  foreign  country  of  citizen 

parents,  citizenship  of.  9-387 
Persons    born    on    board    foreign    vessel, 

citizenship  of,  9-390 
President's  dutv  to  protect  citizens  abroad, 

9-2 
Presumptions  in  favor  of,  8-300 
Previous    rule   of   citizenship    reversed   bv 

first   clause   of  Fourteenth  Amendment, 

^387 
Privileges  and  immunities: 

Abolition  of  imprisonment  for  debt,  ex- 
ception of  nonresident  in  statute 
providing  for,  valid,  9-176 
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Privileges  and  immunities  —  ConVd. 

Acquisition  of  property,  privilege  of, 
secured,  9-160 

Actions  by  personal  representatives  to 
enforce  liability,  protected,  9-176 

Actions  by  states,  prohibition  of  Four- 
teenth Amendment  applies  to,  9-393 

Actions,  different  provision  in  statute 
limiting  as  to  actions  against  non- 
residents, valid,  9-177 

Actions,  right  to  institute,  protected 
by  clause,  9-174 

Acts  of  individuals  not  included  in 
privilege  and  immunity  clause,  9- 
169 

Acts  of  individuals,  prohibition  of 
Fourteenth  Amendment  does  not 
apply  to,  9-396 

Administrative  officer  of  state,  privi- 
leges and  immunities  cannot  be  vio- 
lated by,  9-394 

Admission  of  attorneys  not  a  privilege 
protected  by  Fourteenth  Amend- 
ment, 9-400 

Agencies  of  foreign  corporations,  state 
may  regulate,  9-164 

Agencies  of  states,  prohibition  against 
interference  with  privileges  and  im- 
munities, 9-393 

Agents  acting  for  nonresidents  in 
transacting  insurance,  statute  can- 
not discriminate  against,  9-179 

Agents  of  foreign  express  companies, 
state  tax  on^  valid,  9-164 

Agents  of  foreign  insurance  companies, 
state  tax  on,  valid,  9-164 

Agents  of  national  government,  state 
cannot  restrict  privileges  of  corpora- 
tions acting  as,  9-166 

Agents  to  secure  emigrants,  state  may 
impose  tax  on,  9-182 

Alienage,  exemption  from  law  of,  a 
privilege  secured,  9-160 

Alien  enemy,  act  of  Confederate  gov- 
ernment providing  for  sequestration 
of  property  of,  a  violation  of  clause, 
9-183 

Amendments,  right  claimed  under,  jury 
protected  by,  9-398 

Application  of  clause  limited  to  privi- 
leges belonging  to  citizenship,  9-160 

Application  of  term,  9-160 

Appointment  of  guardians  for  minors 
having  living  parents,  statute  pro- 
viding for,  constitutional,  9-404 

Arms,  right  to  keep  and  bear,  Four- 
teenth Amendment  does  not  protect, 
9-399 

Articles  of  Confederation,  privilege.and 
immunity  clause  of,  9-160 

Ascertainment  of  privileges  and  im- 
munities, 9-161 

Assessment  and  collection  of  taxes  need 
not  be  same  as  to  residents  and  non- 
residents, 9-171 

Assignee  for  benefit  of  creditors, 
statute  requiring  to  be  a  resident, 
valid,  9-179 

Assignments  for  benefit  of  creditors, 
stfltntp  requirino:  recording  of,  valid, 
9-179 


CITIZENS  —  Confd, 

Privileges  and  immunities  —  Cont'd. 

Assignment  to  secure  collection  by 
foreign  attachment,  state  may  pro- 
hibit, 9-162 

Assumption  of  title  of  officer  of  state' 
by  person  appointed  by  another  state, 
statute  prohibiting,  valid,  9-181 

Asylum,  Fourteenth  Amendment  does 
not  apply  to  right  of,  against  unlaw- 
ful abduction,  9-401 

Attachment  against  nonresident  not 
violation  of  Fourteenth  Amendment, 
9-404 

Attachment  against  nonresident,  stat- 
ute providing  for,  constitutional,  9- 
176 

Attachment  against  nonresident  with- 
out undertaking,'  statute  providing 
for,  valid,  9-176 

Attachment  against  property  of  non- 
*  resident  executor,  statute  providing 
for,  void,  9-176 

Attachment  of  property  of  nonresident, 
state  may  provide  for,  9-176 

Attachment,  right  of  nonresident  to 
sue  out  against  nonresident,  pro- 
tected by  clause,  9-17^ 

Attorneys,  admission  of,  to  practice 
not  protected  by  Fourteenth  Amend- 
ment, 9-400 

Auctioneers,  discrimination  against 
nonresidents  in  tax  on  sales  by,  un- 
constitutional, 9-168 

Baseball,  statute  prohibiting  playing 
of  on  Sunday  not  violation  oi  Four- 
teenth Amendment,  9-406 

Bicycles,  statute  regulating  use  of  in 
streets  constitutional,  9-412 

Bill  posting  ordinance,  discrimination 
against  nonresident  not  unconstitu- 
tional, 9-168 

Bond  on  sale  of  foreign  goods,  statute 
requiring,  unconstitutional,  9-172 

Business  investment  of  nonresident, 
validity  of  tax  on,  9-170 

Canvassers  for  foreign  corporations, 
license  tax  discriminating  against, 
invalid,  9-167 

Capias  against  nonresidents,  discrim- 
ination of  statute  providing  for,  un- 
constitutional, 9-182 

Capitation  tax  on  passengers  a  viola- 
tion of  privileges  and  immunities, 
9-413 

Cattle  grazing,  regulation  of  use  of  land 
by  nonresidents  for,  9-174 

Charter  provisions  of  foreign  corpora- 
tion doing  business  in  state  not 
limitation  of  state's  power  to  regu- 
late, 9-163 

Chinese,  constitutionality  of  statute  ex- 
cluding from  jury,  9-404 

Chinese,  statute  prohibiting  employ- 
ment of  by  corporation  unconstitu- 
tional, 9-403 

Citizenship,  protection  of  clause  lim- 
ited to  privileges  belonging  to,  9-160 

Citizens  of  United  States,  privileges 
and  immunities  protected  by  Four- 
teenth Amendment  are  those  of, 
fr-398 
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CITIZENS  —  ConVd. 

Privileges  and  immunities  —  Confd. 

Citizens,  who  are  entitled  to  privileges 
and  immunities  of,  ^396 

Citizens  who  are  entitled  to  protection 
of  clause,  ^162 

Civil  service  law  of  state  not  violation 
of  privileges  and  immunities,  9- 
412 

Classification  of  privileges  of  citizens, 
9-398 

Coal,  state  statute  regulating[  weigh- 
ing and  measuring  of  at  mines  not 
violation  of  privil^^es  and  immuni- 
ties, 9-411 

Coal,  uniform  tax  on  sale  of,  valid, 
9-169 

Collateral  inheritance  tax  statute  and 
immunities  under,  extended  to  non- 
residents, 9-171 

Common  privileges  of  citizens  in  their 
own  state,  operation  of  clause  lim- 
ited to,  9-161 

Common  property  of  state,  prohibition 
against  use  of,  hj  nonresident,  valid, 
9-173 

Communal  rights  of  property  in  Louis- 
iana, statute  may  limit  to  residents, 
9-180 

Compulsory  labor  in  repairing  roads, 
statute  providing  for  constitutional, 
9-412 

Conditions  of  doing  business  in  state, 
state  may  impose  on  foreign  corpora- 
tion, 9-163 

Confrontaticm  with  witnesses,  right  of, 
not  protected  by  Fourteenth  Amead- 
ment,  9-399 

Congress,  powers  of  over  unorganized 
territories  and  Indian  reservations 
not  affected  by  clause,  9-165 

Congress,  prohibition  of  Fourteenth 
Amendment  does  not  apply  to  action 
by,  9-393 

Consigned  goods,  uniform  tax  on  sale 
of,  valid,  9-169 

Constitutional  privileges,  Fourteenth 
Amendment  protects,  9-397 

Constitutional  privileges  protected  by 
Fourteenth  Amendment,  9-398 

Construction  to  give  operation  to 
statute  creating  privileges  and  im- 
munities preferred,  9-196 

Conveyance  of  dower,  statute  dis- 
criminating against  rights  of  non- 
resident wife  in,  constitutional, 
9-179 

Corporate  stock  having  situs  outside 
state,  taxation  of  in  hands  of  resi- 
dent valid,  9-162 

Corporation  not  a  citizen  entitled  to 
privileges  and  immunities,  9-397 

Corporation  not  entitled  to  privil^^ 
of  its  personal  members,  9-162 

Corporations  acting  as  agents  of  na- 
tional ^vomment.  state  cannot  re- 
strict privileges  of,  9-165 

Corporations  nre  citizens  of  creating 
state  for  judicial  purposes  only, 
9-163 

Corporations  not  citizens  entitled  to 
protection  of  clause,  9-162 


CITIZENS  —  ConVd, 

Privileges  and  immunities  —  Cont'd, 

Costs,  statute  requiring  nonresident  to 
enter  security  for,  valid,  9-177 

Creation  of  privileges  and  immunities, 
clause  does  not  provide  for,  9-161 

Creditors  residing  in  state  cannot  be 
given  priority,  9-177 

Cruel  and  unusual  punishments,  pro- 
visions of  Fourteenth  Amendment 
not  applicable  to,  9-399 

Debt  of  nonresident  held  by  resident, 
taxation  of,  not  infringement  of 
clause,  9-161 

Definition  of,  9-159 

Definition  of  citizens  within  meaning 
of  clause,  9-162 

Dentistry,  statute  regulating  practice 
of,  by  nonresident,  valid,  9-181 

Departments  of  state  governments, 
prohibition  of  Fourteenth  Amend- 
ment applies  to,  9-394 

Deposit  for  security  of  resident  cred- 
itors, statute  requiring  valid,  9-178 

Deposit  of  state  bonds  by  foreign  cor- 
poration as  condition  to  do  business 
m  state,  statute  requiring,  constitu- 
tional, 9-164 

Discriminating  tax  on  sales  by  non- 
residents a  violation  of  clause,  9- 
163 

Discrimination  against  individuals 
transacting  insurance  for  nonresi- 
dents, invalid,  9-179 

Discrimination  against  nonresidents 
does  not  invalidate  oyster  laws, 
9-173 

Discrimination  against  nonresidents  in 
bill  posting  ordinance  unconstitu- 
tional, 9-168 

Discrimination  against  nonresidents  in 
license  tax  on  peddlers,  invalidates, 
9-167,  168 

Discrimination  against  nonresidents  in 
statute  providing  for  right  of  dower 
valid,  9-179 

Discrimination  against  nonresidents  in 
tax  on  sales  made  bv  auctioneers,  in- 
valid, 9-168 

Discrimination  against  nonresident 
stockholders  in  national  bank  not 
allowed,  9-170 

Discrimination  in  favor  of  local 
freight  rates  not  a  violation  of 
clause,  9-181 

Discrimination  in  fish  and  game  laws 
against  nonresident  does  not  render 
statute  unconstitutional,  9-173 

Discrimination  in  licpnse  tax  on  drum- 
mers and  canvassers  for  foreign  cor- 
poration invalid,  9-167 

Discrimination  in  taxation  of  per- 
sonalty of  nonresident,  unconstitu- 
tional. 9-170 

Discrimination  in  taxation  of  slaves  of 
nonresident,  unconstitutional,  9-171 

Discrimination  in  taxation  of  stock 
held  bv  nonresident  not  allowed, 
9-171 

Discrimination  in  wharfage  rates  in 
favor  of  state  canal  boats,  valid, 
9-181 
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CITIZENS  —  ConV^, 

Privileges  and  immunities  —  Cont'd. 

Discrimination  of  'statute  providing 
for  capias  of  nonresident,  uncon- 
stitutional, 9-182 

Diseased  animals  from  other  states, 
limitation  against,  valid,  9-182 

Dispensary  Act  of  South  Carolina,  con- 
stitutionality of,  9-406 

District  of  Columbia,  extent  to  which 
amendment  applies  to,  9-396 

Dower  rights,  discrimination  against 
nonresidents  in  statute  providing 
for,  valid,  9-179 

Druggists,  statute  prohibiting  sale  of 
intoxicating  liquors  by,  constitu- 
tional, 9-406 

Druggists,  statute  requiring  taking 
out  of  license  by,  constitutional, 
9-407 

Drummers  for  foreign  corporation,  dis- 
criminating license  tax  on,  a  viola- 
tion of  clause,  9-167 

Drummers,  uniform  license  tax  on, 
valid,  9-169 

Eight-hour  law  for  laborers  on  public 
work  not  violation  f  Fourteenth 
Amendment,  9-411 

Eligibility  to  office  not  a  privilege 
secured,  9-161 

Emancipation  of  slaves  voluntarily 
taken  into  free  state,  statute  provid- 
ing for,  valid,  9-163 

Emigrant  agents,  provision  for  tax- 
ation of,  valid,  9-182 

Employment  of  Chinese  by  corporation, 
statute  prohibiting  unconstitutional, 
9-403 

Employment  of  women  in  bar  rooms, 
statute  prohibiting,  not  violation  of 
Fourteenth  Amendment,  9-406 

Enforcement  of  liability,  right  of,  a 
privilege  protected  by  clause,  9-174 

Exclusion  of  negroes  from  jury  not 
constitutional,  9-404 

Executive  department,  prohibition  of 
Fourteenth  Amendment  applies  to, 
9-394 

Executive  officers  of  state,  privileges 
and  immunities  cannot  be  violated 
by,  9-394 

Executor  residing  in  another  state, 
state  may  authorize  attachment 
against,  9-176 

Exemptions  from  law  of  alienage  a 
privilege  secured,  9-160 

Exemptions,  nonresident  stockhold- 
ers in  national  bank  cannot  be 
discriminated  against  in  matter  of, 
9-170 

Express  agents  of  foreign  corpora- 
tions, state  tax  on,  valid,  9-164 

Extension  of  privileges  to  citizens  of 
other  states  preferred  to  invalida- 
tion of  statute  as  to  citizens  of 
enacting  state,  9-166 

Extent  of  power  of  Congress  to  legis- 
late as  to,  9-633 

Extent  of  protection  of  clause,  9-159 

Fees  of  harbor  masters,  statute  pre- 
scribing, cannot  discriminate  against 
nonresident,  9-181 
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CITIZENS  —  ConVd, 

Privileges  and  immunities  —  Cont'd, 

Fertilizers,  license  tax  on  sale  of,  con- 
stitutional, 9-414 

Fertilizers,  uniform  tax  on  sales  of, 
valid,  9-169 

Firearms,  right  to  sell,  not  a  privilege 
protected  by  clause,  9-183 

Firearms,  statute  regulating  sale  of, 
valid,  9-183 

Fish  and  game  laws,  provision  of, 
requiring  payment  of  license  fee  by 
nonresident,  valid,  9-173 

Flag,  statute  prohibiting  use  of  for 
advertising  purposes  unconstitu- 
tional, 9-410 

Foreign  attachment,  state  may  pro- 
hibit assignment  to  secure  collection 
by,  9-162 

Foreign  corporations  doing  business  in 
state,  state  may  impose  conditions 
on,  9-163 

Foreign  corporations  doing  business  in 
state,  state  may  impose  privilege 
tax  on,  9-164 

Foreign  corporations  doing  business  in 
state,  state  may  require  deposit  of 
state  bonds  by,  9-164 

Forei^  corporations,  state  may  pro- 
hibit doing  of  business  by,  in  state, 
9-163 

Foreign  corporations,  state  may  regu- 
late agencies  of,  in  state,  9-164 

Foreign  corporations,  state  may  regu- 
late suits  by  nonresidents  against, 
9-176 

Foreign  corporations,  state  may  re- 
voke license  of  to  do  business  in 
state,  9-164 

Foreign  corporations,  state  regula- 
tion of,  constitutional,  9-163 

Foreign  corporations,  state  taxation 
on  agents  of,  valid,  9-164 

Foreign  goods,  statute  requiring  bond 
on  sale  of,  unconstitutional,  9- 
172 

Foreign  insurance  companies,  state 
may  prohibit  doing  business  by, 
9-164 

Foreign  manufactures  or  products, 
validity  of  license  tax  on  sales  of, 
9-170 

Fourteenth  Amendment,  first  eight 
amendments  limited  by,  9-398 

Fourteenth  Amendment  not  a*  grant 
of  new  privileges,  9-397 

Fourteenth  Amendment,  privileges 
protected  by,  are  those  secured  by 
Constitution,  9-397 

Fourteenth  Amendment,  prohibition 
of  applies  to  state  action,  9-393 

Fourteenth  Amendment  protects  con- 
stitutional privileges,  9-398 

Fourteenth  Amendment  protects  privi- 
leges and  immunities  of  citizens  of 
United  States,  9-398 

Fourteenth  Amendment  protects  rights 
necessary  to  federal  supremacv, 
9-397 

Fourteenth  Amendment,  relations  of 
state  and  federal  government  not 
changed,  9-397 
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CITIZENS  —  ConVd. 

Privileges  and   irninunities  —  Cont'd. 

Freedom  oi  speech ,  protection  of  right 
of,      by      Fourteenth      Amendment, 
9-399 
Free  negroes  as  citizens  before  adop- 
tion     of      Thirteenth      Amendment, 

Freight  for  local  points,  discrimina- 
tion in  rates  on,  not  unconstitu- 
tional, 9-181 

Fundamental  nature  of  privileges  and 
immunities  protected,  9-159 

Game  laws,  provision  of,  requiring 
payment  of  license  fee  by  nonresi- 
dent, valid,  9-173 

Game,  statute  prohibiting  shipment 
out  of  state,  constitutional,  9-405 

Grazing  laws,  prohibition  in,  against 
use  of  land  by  nonresidents  for, 
valid,  9-174 

Harbor     master's     fees,    statute    dia- 
criminating  against  nonresidents  in 
fixing,  unconstitutional,   9-181 

Immigrant  agent,  state  taxation  of, 
not  abridgment  of  privileges  and 
immunities,  9-413 

Immunities  and  privileges  synony- 
mous, 9-lGO 

Immunities  of  citizens  under  collat- 
eral inheritance  tax  statute  extended 
to  nonresident,  9-171 

Imprisonment  for  debt,  exception  of 
nonresident  in  statute  abolishing, 
valid,  9-176 

Indian  reservations,  effect  of  clause 
upon  residents  in,  9-165 

Indians,  prohibition  against  sale  of 
intoxicating  liquors  to.  does  not  in- 
validate statute,  9-172 

Indians,  statute  prohibiting  sale  of 
intoxicating  liquors  to,  not  viola- 
tion of  Fourteenth  Amendment, 
9-407 

Individuals,  acts  of,  not  included  in 
privilege  and  immunity  clause, 
9-157 

Individuals,  prohibition  of  Fourteenth 
Amendment  does  not  apply  to  ac- 
tion  of,    9-393 

Individuals,  prohibition  of  Fourteenth 
Amendment  does  not  apply  to  acts 
of,  9-395 

Inspection  of  vessels  of  nonresidents, 
validity  of  statute  providing  for, 
9-182 

Insurance  agents  acting  for  nonresi- 
dents, statute  cannot  discriminate, 
9-179 

Insurance  agents  of  foreign  corpora- 
tions, tax  on  valid,  9-164 

Insurance  agent,  state  may  prohibit 
nonresident  acting  as,  for  foreign 
companies,  9-164 

Insurance  business-,  statute  regulating 
not  a  violation  of  Fourteenth 
Amendment,  9-41 1 

Insurance  companies  of  other  states, 
state  may  prohibit,  9-164 

Intoxicating  liquors,  no  inherent  right 
in  citizen  to  sell,  9-406 
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CITIZENS  —  ConVd. 

Privileges  and  immunities  —  ConVd. 

Intoxicating  liquors,  prohibition 
against  sale  oi  to  Indians  does  not 
invalidate  statute,  9-172 

Intoxicating  liquors,  prohibition  by 
state  against  manufacture  of,  not 
violation  of  Fourteenth  Amendment, 
9-406 

Intoxicating  liquors,  regulation  of 
manuiacture  and  sale  not  violation 
of  Fourteenth  Amendment,  9-405 

Intoxicating  liquors,  right  to  sell,  not 
a  privilege  growing  out  of  citizen- 
ship, 9-406 

Intoxicating  liquors,  right  to  traffic 
in,  not  privilege  of  citizen,  9-406 

Intoxicating  liquors,  statute  prohibit- 
ing employment  of  females  in  places 
for  sale  of,  constitutional,  9-407 

Intoxicating  liquors,  statute  prohibit- 
ing keeping  in  possession  for  an- 
other, unconstitutional,  &-172 

Intoxicating  liquors,  statute  prohibit- 
ing sale  of,  by  druggist,  constitu- 
tional, 9-406 

Intoxicating  liquors,  statute  prohibit- 
ing sale  of  in  certain  localities 
constitutional,   9-406 

Intoxicating  liquors,  statute  prohibit- 
ing sale  of,  to  Indians,  not  violation 
of  Fourteenth  Amendment,  9-407 

Intoxicating  liquors,  statute  prohibit- 
ing sale  or  giving  of  within  certain 
distance  of  Soldiers'  Home  consti- 
tutional, 9-406 

Intoxicating  liquors,  statute  requiring 
druggists  using,  to  take  out  license, 
constitutional,  9-406 

Intoxicating  liquors,  traffic  in,  not  a 
privilege  protected  by  clause,  9-172 

Itinerant  venders,  state  taxation  of, 
constitutional,  9-414 

Judgment  of  state  court  cannot  vio- 
late prohibition  of  Fourteenth 
Amendment,  9-394   . 

Judicial  department,  prohibition  of 
Fourteenth  Amendment  applies  to, 
9-394 

Judicial  officers  of  state,  prohibition 
of  Fourteenth  Amendment  applies 
to,  9-394 

Jurors,  statute  prescribing  qualifica- 
tions of,  constitutional,  9-403 

Jury,  constitutionality  of  statute  ex- 
cluding Chinese,  9-404 

Jury,  exclusion  of  negroes  from,  not 
constitutional,  9-404 

Jury,  Fourteenth .  Amendment  does  not 
prohibit  reduction  in  number  of 
jurors,  9-403 

Jury,  service  of  women  on,  9-404 

Jury  trial  not  a  privilege  to  which 
Fourteenth  Amendment  applies^ 
9-399 

Justices  of  peace,  acts  of,  cannot 
abridge  privileges  and  immunities, 
9-394 

Keeping  liquors  in  possession  for  an- 
other, statute  prohibiting,  unconsti- 
tutional, 9-172 
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Privileffes  and  immunities  —  Cont'd, 

Labor,  law  regulating  hours  of  not 
violation  of  Fourteenth  Amend- 
ment, 9-411 

Labor,  right  of  to  organize  not  pro- 
tected by  Fourteenth  Amendment, 
9-400 

Laundry,  statute  prohibiting  keeping 
of,  within  city,  unconstitutional, 
9-403 

Laundry,  statute  requiring  persons 
employed  in,  to  have  health  certifi- 
cates, constitutional,  9-403 

Lease  of  oyster  lands,  statute  pro- 
hibiting granting  of,  to  nonresi- 
dents, valid,  9-174 

Lease  of  oyster  lands,  statute  regu- 
lating, not  violation  of  Fourteenth 
Amendment,  9-405 

Legislative  department,  prohibition 
against  interference  with  immuni- 
ties applies  to,  9-394 

Liability,  right  to  enforce,  a  privilege 
protected  by  clause,  9-174 

License  fee,  provision  of  iish  and  game 
laws  requiring  payment  of,  by  non- 
resident, valid,  9-173 

License  tax,  discrimination  against 
canvassers  for  foreign  corporations, 
invalid,  9-167 

License  tax  on  drummers  for  foreign 
corporation,  discrimination  in,  un- 
constitutional, 9-167 

License  tax  on  drummers,  valid,  when 
uniform,  9-169 

License  tax  on  foreign  manufactures 
or  products,  validity  of,  9-170 

License  tax  on  peddlers,  discrimina- 
tion against  nonresident  invalid, 
9-167, 168 

License  tax  on  peddlers  valid  when 
uniform,  9-169 

License  tax  on  persons  dealing  in  trad- 
ing stamps  constitutional,  9-415 

License  tax  on  sale  of  fertilizers, 
state  statute  providing  for,  consti- 
tutional, 9-414 

License  to  foreign  corporation  to  do 
business  in  state  may  be  revoked, 
9-164 

License  to  peddle  goods,  statute  dis- 
criminating against  nonresidents  in 
granting  of,  unconstitutional,  9-171 

License  to  sell  intoxicating  liquors, 
discrimination  against  nonresident 
in  granting,  does  not  render  statute 
unconstitutional,  9-172 

Limitation  of  actions,  provision  in 
statute  as  to^  discriminating  against 
nonresident,  valid,  9-177 

Limitation  of  Fourth  and  Fifth 
Amendments,  Fourteenth  Amend- 
ment is,  9-398 

Limitation  upon  powers  of  states, 
clause  intended  as,  9-165 

Liquor  license,  provision  against 
granting  of  to  nonre«i<lent  does  not 
invalidate  statute,  9-172 

Live  stock  of  other  states,  discrimina- 
tion against  invalidates  statute, 
9-182 


CITIZENS  —  Confd. 

Privileges  and  immunities  —  Confd, 

Local  freight  rates,  discrimination  in 
favor  ot,  not  a  violation  of  clauie, 
9-181 

Local  option  law  discriminating  in 
favor  of  prohibition  vote  not  viola- 
tion of  Fourteenth  Amendment, 
9-407 

Louisiana  statute  limiting  communal 
rights  of  property  to  residents, 
valid,  9-180 

Lynching  as  violation  of  prohibition 
of  Fourteenth  Amendment,  9-396 

Manufacture  and  sale  of  intoxicating 
liquors,  statute  providing  for  regu- 
lation of,  not  violation  of  Four- 
teenth Amendment,  9-406 

Margin  sales  and  sales  for  future  de- 
livery, statute  declaring  void,  con- 
stitutional, 9-410 

Market,  ordinance  prohibiting  sale  of 
meat  outside  of,  constitutional, 
9-408 

Markets,  municipal  regulations  of, 
not  a  violation  of  Fourteenth 
Amendment,  9-408 

Marriage  of  white  and  colored  per- 
sons, state  statute  prohibiting, 
valid,  9-401 

Marriage,  privilege  of,  not  protected 
by  Fourteenth  Amendment,  9-401 

Members  of  corporation,  citizenship 
of,  does  not  render  corporation  citi- 
zen, 9-162 

Methods  of  assessment  and  collection 
of  taxes  need  not  be  the  same  in 
case  of  residents  and  nonresidents, 
9-171 

Minors,  appointment  of  guardians  for, 
where  parents  are  living,  statute 
providing  for,  constitutional,  9- 
404 

Mob  violence  as  a  violation  of  prohi- 
bition of  Fourteenth  Amendment, 
9-396 

Monopoly,  statute  creating,  in  slaugh- 
ter-house business,  not  a  violation 
of  Fourteenth  Amendment,  9-409 

Municipal  council,  abridgment  of  privi- 
leges and  immunities  by,  not  al- 
lowed, 9-395 

Municipal  ordinance  regulating  public 
speaking  on  public  grounds  conatt- 
tional,  9^12 

Municipal  ordinance  requiring  license 
tax  from  persons  dealing  in  trading 
stamps  constitutional,  9-415 

Municipal  ordinances,  extent  to  which 
prohibition  of  Fourteenth  Amend- 
ment applies  to,  9-394 

Municipal  regulation  of  markets  con- 
stitutional, 9-408 

National  banks  not  citizens  within 
meaning  of  Fourteenth  Amendment, 
9-397 

National  banks  not  citizens  within 
meaning?  of  provision,  9-163 

Nature  of,  9-15J 

Negotiable  public  securities  in  hands 
of  residents,  taxation  of,  valid  irre- 
spective of  situs,  9-162 
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CITIZENS  —  Conrd. 
Priyileges  and  immunitieB  —  Confd, 

Negroes,  exclusion  of  from  jury  not 
constitutional,  9-404 

Negroes  who  were  free  before  adop- 
tion of  Thirteenth  Amendment  en- 
titled to  protection  of  clause,  9-165 

New  privileges  not  granted  by  Four- 
teenth Amendment,  9-397 

Nonresident  acting  as  agent  for  for- 
eign insurance  companies,  state  may 
prohibit,  9-164 

Nonresident  and  resident,  uniform  tax 
on  sales  by,  valid,  9-169 

Nonresident  cannot  be  discriminated 
against  in  taxation  of  personalty, 
9-170 

Nonresident,  discriminating  tax  on 
sales  b^,  a  violation  of  clause,  9- 
166 

Nonresident,  discrimination  against, 
in  oyster  laws,  valid,  9-173 

Nonresident,  discrimination  in  taxa- 
tion of  slaves  of,  unconstitutional, 
9-171 

Nonresident,  discrimination  in  taxa- 
tion of  stock  held  by,  not  allowed, 
9-171 

Nonresident  entitled  to  immunities 
under  collateral  inheritance  tax 
statute,  9-171 

Nonresident  executor,  statute  may 
authorize  attachment  against  prop- 
erty of,  9-176 

Nonresident,  grazing  laws  may  dis- 
criminate against,  9-174 

Nonresident,   provision  of  game  laws 
requiring  payment  of  license  fee  by,  ' 
valid,  9-173 

Nonresident,  refusal  to  license  sale  of 
intoxicating  liquors  by,  does  not 
render  statute  unconstitutional, 
9-172 

Nonresident,  state  may  provide  for 
attachment  of  property,  9-176 

Nonresident,  state  may  regulate  suits 
l>yf  against  foreign  corporations, 
9-176 

Nonresident,  statute  abolishing  im- 
prisonment for  debt  may  except, 
9-176 

Nonresident,  statute  discriminating 
against  in  granting  peddler's  license, 
unconstitutional,  ^171 

Nonresident,  statute  prohibiting  use 
of  common  property  of  state  by, 
constitutional,  9-173 

Nonresident,  statute  providing  for 
attachment  against,  constitutional, 
9-176 

Nonresident,  statute  providing  for 
attachment  against,  not  violation  of 
Fourteenth  Amendment,  9-404 

Nonresident,  statute  providing  for 
service  of  process  by  service  on 
agent,  unconstitutional,  9-176 

Nonresident  stockholders  in  local  cor- 
poration, vnlidity  of  taxation  of 
stock  of,  9-170 

Nonresident  stockholders  of  national 
banks  entitled  to  same  exemption  as 
resident  stockholders,  9-170 


9F.  S.  A.— 47 


CITIZENS  —  Cont'd. 
Privileges  and  immunities  —  Confd. 

Nonresident,  suit  by,  against  nonresi- 
dent, a  privilege  protected  by  clause, 
9-175 

Nonresident,  taxation  of  debts  due  by, 
not  violation  of  privileges  and  im- 
munities, 9-414 

Nonresident,  taxation  of  property  of, 
valid,  9-170 

Office,  clause  does  not  secure  privi- 
lege of  eligibility  to,  9-161 

Officers  of  state,  privileges  and  immu- 
nities cannot  be  violated  by,  9-394 

Operation  of  clause  does  not  extend  to 
special  privileges  of  citizens  in  their 
own  state,  9-1  (il 

Operation  of  clause  limited  to  common 
privileges  of  citizens  in  their  own 
state,  9-161 

Opinion  of  juror  as  affecting  qualifica- 
tion, statute  relating  to,  constitu- 
tional, 9-403 

Opium,  ordinance  prohibiting  visiting 
places  for  sale  of,  unconstitutional, 
9-408     . 

Ordinance  prohibiting  visiting  place 
where  opium  is  sold,  unconstitu- 
tional, 9-408 

Ordinance  regulating  posting  of  bills, 
discrimination  in,  against  nonresi- 
dent, unconstitutional,  9-168 

Ordinances,  extent  to  which  prohi- 
bition of  Fourteenth  Amendment 
applies  to,  9-394 

Organization  of  labor  not  a  privilege 
protected  by  Fourteenth  Amend- 
ment, 9-400 

Oyster  lands,  statute  regulating  lease 
of,  not  violation  of  Fourteenth 
Amendment,  9-405 

Oyster  laws,  discrimination  in,  against 
nonresident,  valid,  9-173 

Oysters,  extent  to  which  state  may 
discriminate  against  purchases  and 
sales  of,  by  nonresident,  9-174 

Passengers,  state  taxation  of,  an 
abridgment  of  privileges  and  immu- 
nities, 9-413 

Patent  rights,  statute  regulating  sale 
of,  not  violation  of  Fourteenth 
Amendment,  9-409 

Paupers,  clause  does  not  authorize 
mandate  to  compel  another  state  to 
receive,  9-182 

Peddler's  license,  discrimination  in  a 
violation  of  clause,  9-167,  168 

Peddler's  license,  statute  discrimi- 
nating against  nonresidents  in 
granting  of,  unconstitutional,  9-171 

Peddlers,  uniform  license  tax  on,  valid, 
9-169 

Personal  nature  of  privileges  secured, 
9-lbO 

Personal  property,  clause  secures 
privilege  of  acquiring  and  holding, 
9-160 

Personal  representatives,  actions  by,  to 
enforce  liability,  protected,  9-176 

Personal Itv  of  nonresident  cannot  be 
discriminated  against  in  taxation, 
9-170 
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Privileges  and  immunities  —  Cont'd, 

Physicians  and  surgeons,  statute  regu- 
lating '  practice  by,  constitutional, 
9-410 

Physicians,  statute  regulating  admis- 
sion of  nonresidents  to  practice  as, 
valid,  9-180 

Pistol,  right  to  sell,  not  a  privilege 
protected  by  clause,  9-183 

Pleading  violation  of  clause  by  license 
tax  on  agents,  9-167 

Port  wardens,  statute  preventing  per- 
sons from  assuming  title  of,  valid, 
9-181 

Practice  of  dentistry  by  nonresident, 
statute  regulating,  valid,  9-181 

Practice  of  medicine,  statutes  regu- 
lating, not  violation  of  Fourteenth 
Amendment,  9-410 

Practice  of  medicine,  statutes  regu- 
lating, valid,  9-180 

Presumption  against  railroad,  statute 
providing   for  constitutional,   9-404 

Priority,  statute  giving  resident  cred- 
itors, unconstitutional,  9-177 

Privileges  of  citizens,  classification  of , 
&>398 

Privileges  secured  those  of  citizens  of 
states  whose  laws  are  complained 
of,  ^161 

Privilege  tax  on  foreign  corporations 
doing  business  in  state  valid,  9-164 

Process,  statute  providing  for  service 
on  nonresident  by  service  on  agent, 
unconstitutional,  9-176 

Prohibition  against  assignment  to  se- 
cure collection  by  foreign  attach- 
ment not  unconstitutional,  9-162 

Prohibition  against  sales  of  meat  out- 
side of  market,  ordinance  providing 
for,  constitutional,  9-408 

Property  of  nonresident,  state  may 
render,  subject  to  attachment,  9-176 

Property  rights,  extent  to  which  privi- 
leges relating  to,  are  secured,  9-160 

Property  tax  on  nonresident  valid,  9- 
170 

Prosecution  and  defense  of  action  pro- 
tected by  clause,  9-174 

Prostitution,  statute  regulating  con- 
stitutional, 9-408 

Protection  designed  by  clause,  9-161 

Publication,  statute  providing  for  ser- 
vice on  nonresident  by,  when  prop- 
erty within  state,  valid,  9-177 

Public  board,  action  of,  infringing 
privileges  and  immunuies  of  citizen 
unconstitutional,  9-395 

Public  speaking  on  public  grounds, 
municipal  ordinance  regulating,  con- 
stitutional, 9-412 

Purchase  and  sale  of  oysters  in  state, 
extent  to  which  state  may  dis- 
criminate against  nonresidents, 
9-174 

Purposes  of  clause,  9-161 

Qualifications  of  jurors,  statute  may 
prescribe.  9-403 

Rflop  disrrimimtion,  extent  to  which 
Fonrteenth  Amendment  defends, 
9-400 


CITIZENS  —  Cont'd, 
Privileges  and  immunities  —  Cont'd. 

Railroad  accommfodations  for  negroes 
and  whites,  statute  requiring  sep- 
aration of,  constitutional,  &-402 

Railroad,  statute  providing  for  pre- 
sumption against,  constitutional, 
^404 

Real  and  personal  property,  privilege 
of  acquiring  and  holding,  securS, 
9-160 

Recording  of  assignments  for  benefit  of 
creditors,  statutory  provision  re- 
quiring valid,  9-179 

Relations  of  state  and  federal  govern- 
ments not  changed  by  Fourteenth 
Amendment,  9-397 

Resentence  after  serving  part  of  illegal 
sentence  not  a  violation  of  Four- 
teenth Amendment,  9-401 

Residence  in  unorganized  territories, 
effect,  of  clause  upon,  9-165 

Resident  creditors,  statute  giving 
priority,  unconstitutional,  &-177 

Resident  creditors,  statute  re<^uiring 
deposit  for  security  of,  valid,  9- 
178 

Residents  in  Indian  country,  effect  of 
clause  upon,  9-165 

Revocation  of  license  of  foreign  cor- 
poration to  do  business  in  state 
valid,  9-164 

Right  of  asylum  against  abduction  of 
fugitive,  Fourteenth  Amendment 
does  not  apply  to,  9-401 

Rights  dependent  upon  Constitytion 
protected  by  Fourteenth  Amend- 
ment, &-398 

Rights  of  citizens  of  state  as  such  not 
protected  by  Fourteenth  Amendment* 
9-398 

Rights  pertaining,  to  state  citizenship, 
Fourteenth  Amendment  not  appli- 
cable to,  &-398 

Rights  protected  by  Fourteenth  Amend- 
ment those  necessary  to  federal 
supremacy,  9-397 

Right  to  enforce  liability  a  privilege 
protected  by  clause,  9-174 

Right  to  hold  property  as  trustee, 
statute  providing  that  nonresident 
shall  not  have^  unconstitutional, 
9-178 

Right  to  suit  protected  by  clause, 
9-174 

Roads,  statute  providing  for  compul- 
sory labor  in  repairing  constitu- 
tional. y-412 

Sale  of  foreign  goods,  statute  requir- 
ing bond  on,  unconstitutional,  9-172 

Sale  of  intoxicating  lifjuora,  statute 
regulating  not  violation  of  Four- 
teenth Amendment,  9-405 

Sale  of  intoxicating  liquors  to  Indians, 
prohibition  against  does  not  invali* 
date  statute,  9-172 

Sale  of  patent  rights,  statute  imposing 
conditions   on,  constitutional,   9-409 

Sale  of  seed  cotton,  statute  regulating, 
not  unconstitutional,  9-409 

St  left  by  residentsi  and  nonresidents, 
uinforiM  t  »x  on.  VRlid,  9-169 
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Sales  made  by  auctioneers,  discriminar 
tion  in  tax  on,  invalid^  9-168 

Sales  ot'  foreign  manufactures  or  prod- 
ucts, validity  of  license  tax  on,  9- 
170 

Sales  of  oysters  by  nonresidents,  ex- 
tent to  which  state  may  discriminate, 
9-174 

School,  privilege  of  attending  not  pro- 
tected by  Fourteenth  Amendment, 
9-401 

Securing  resident  creditors,  statute  re- 
quiring deposit  for  purpose  of, 
valid,  9-178 

Security  for  costs,  statute  requiring 
nonresident  to  furnish,  valid,  9-177 

Seed  cotton,  statute  regulating  sale  of, 
not  a  violation  of  Fourteenth  Amend- 
ment, 9-409 

Separate  coach  law  constitutional, 
9-402 

Separate  schools  for  whites  and 
negroes,  state  statute  providing  for, 
constitutional,  9-401 

Sequestration  by  Confederate  govern- 
ment of  property  of  alien  enemy  a 
violation  of  clause,  9-183 

Service  of  process  on  nonresident  by 
service  on  agent,  statute  providing 
for,  unconstitutional,  0-176 

Service  on  nonresident  by  publication 
when  property  with  state,  statute 
providing  for,  valid,  9-177 

Setting  aside  verdicts,  statute  prohibit- 
ing not  unconstitutional,  9-404 

Settlement  of  paupers,  clause  does  not 
authorize  mandate  to  compel  an- 
other state  to  fix,  9-182 

Sewing  machine,  uniform  tax  on  sale 
of,  valid,  9-169 

Slaves  of  nonresidents,  discrimination 
in  taxation  of,  unconstitutional, 
9-171 

Slaves,  statute  regulating  purchase  and 
exportation  of,  valid,  9--183 

Slaves  voluntarily  taken  into  free  state, 
statute  providing  for  emancipation 
of,  valid,  9-183 

Soldiers*  Home,  statute  prohibiting 
sale  of  intoxicating  liquors  within 
certain  distance  of,  constitutional, 
9-406 

South  Carolina  Dispensary  Act  con- 
stitutional, 9-406 

Special  privileges  of  citizens  in  their 
own  state  not  included  under,  9-161. 

Standard  according  to  which  privileges 
and  immunities  are  ascertained, 
9-161 

State  agencies,  prohibition  against  in- 
terference with  privileges  and  im- 
munities applies  to,  9-393 

State  and  federal  governments,  rela- 
tions of,  not  changed  by  Fourteenth 
Amendment.  9-397 

State  citizenship.  Fourteenth  Amend- 
ment not  applicable  to  rights  per- 
taining to,  9-398 

State  civil  service  law  constitutional, 
9-412 


CITIZENS  —  Confd. 
Privileges  and  immunities  —  Cont'd. 

State  courts,  judgments  of,  cannot 
violate  prohibition  of  Fourteenth 
Amendment,  9-394 

State  officers  cannot  violate  privileges 
and  immunities,  9-394 

State  regiilation  of  foreign  corpora- 
tion doing  business  in  state  constitu- 
tional, 9-163 

State  succession  tax  not  violation  of 
privileges  and  immunities,  9-414 

State  taxation  of  debt  due  from  non- 
resident to  resident  not  violation  of 
privileges  and  immunities,  9-414 

State  taxation  of  immigrant  agents  not 
violation  of  privileges  and  immuni- 
ties, 9--413 

State  taxation  of  passengers  a  viola- 
tion of  privileges  and  immunities, 
9-413 

State  taxation  of  sale  of  fertilizers, 
9-414 

Status  as  citizen,  privileges  secured  an- 
nexed to,  9-160 

Statute  granting  privilege  extended  to 
citizens  of  other  state  rather  than 
invalidated  as  to  citizens  of  enact- 
ing state,  9-166 

Statute  prescribing  use  of  particular 
petroleum  lamp  a  violation  of  privi- 
leges and  immunities,  9-413 

Statutes  of  limitations,  provision  in, 
for  different  rule  as  to  nonresident, 
valid,  9-177 

Stock  held  by  nonresident,  discriminat- 
ing taxation  of,  unconstitutional, 
9-170 

Stockholders  of  national  banks  not 
residing  in  state  entitled  to  same  ex.- 
emption  as  resident  stockholders, 
^170 

Stock  of  nonresident  in  local  corpora- 
tion, taxation  of,  9-170 

Stock,  sales  of,  on  margin  or  for  future 
delivery,  statute  declaring  void,  con- 
stitutional, 9-410 

Streets,  statute  regulating  use  of  bi- 
cycles in,  not  violation  of  privileges 
and  immunities,  9-412 

Subordinate  state  officers,  wrongful 
acts  of,  in  violation  of  Fourteenth 
Amendment,  9-396 

Succession  tax  imposed  by  state  not 
violation  of  privileges  and  immuni- 
ties, 9-414 

Suffrage,  Fourteenth  Amendment  not 
infringed  by  denial  of,  to  women, 
9-400 

Suffrage,  right  of,  Fourteenth  Amend- 
ment not  applicable  to,  9-399 

Suffrage,  right  of,  not  secured  by 
clause,  9-161 

Suit  by  nonresident  against  nonresi- 
dent a  privilege  protected  by  clause, 
^175 

Suits  against  foreign  corporations, 
state  may  regulate  right  of  nonresi- 
dent as  to,  9-175 

Simday,  prohibition  against  playing 
baseball  on,  statute  providing  for, 
constitutional,  9-405 
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Sunday,  statute  requiring  closing  of 
business  places  on^  constitutional, 
9-405 

Suspension  of  privilege  of  prosecuting 
and  defending  action^  statute  pro- 
viding for,  unconstitutional,  9-174 

Synonymous  terms,  privileges  and  im- 
munities are,  9-160 

Tariff  in  intoxicating  liquors  not  a 
privilege  protected  by  clause,  9-172 

Taxation  of  corporate  stock  having 
situs  outside  of  state  valid  when  held 
by  resident,  9-162 

Taxation  of  debt  due  from  nonresident 
to  resident  not  a  violation  of  clause, 
9-161 

Taxation  of  emigrant  agents,  state  may 
impose,  9-182 

Taxation  of  itinerant  vendors  not  vio- 
lation of  privileges  and  immunities, 
&-414 

Taxation  of  negotiable  public  securities 
held  by  resident  valid  irrespective  of 
situs,  9-162 

Taxation  of  personalty  of  nonresident, 
discrimination  in,  invalidates,  9-170 

Taxation  of  property  of  nonresidents 
valid,  9-170 

Taxation  of  stock  held  by  nonresi- 
dent, discrimination  in^  not  allowed, 
9-171 

Taxation  of  stock  of  nonresident  in 
local  corporation,  validity  of,  9-170 

Taxation  on  sale  by  nonresident,  dis- 
crimination in^  a  violation  of  clause, 
9-166 

Taxes,  distinction  between  method  of 
collecting  and  assessing  as  against 
residents  and  nonresidents  does  not 
invalidate  statute,  9-171 

Taxing  debt  due  by  nonresident  not 
violation  of  privileges  and  immuni- 
ties, 9-414 

Tax  on  express  agents  of  foreign  cor- 
porations valid,  9-164 

Tax  on  insurance  agents  of  foreign  cor- 
porations valid,  9-164 

Tax  on  property  of  nonresident  in- 
vested in  business,  valid,  9-170 

Tax  on  sales  by  residents  and  nonresi- 
dents, valid  when  uniform,  9-169 

Tax  on  sales  made  by  auctioneers,  stat- 
ute providing  for  cannot  discrimi- 
nate against  nonresident,  9-168 

Territories,  Fourteenth  Amendment 
not  applicable  to,  9-396 

Theatre  rules.  Fourteenth  Amendment 
not  violated  by,  9-396 

Ticket  scalping,  statute  nroliibiting 
business  of,  not  a  violation  of  Four- 
teenth Amendment,  9-408 

Trading  stamps,  municipal  ordinance 
requiring  license  to  deal  in,  constitu- 
tional, 9-415 

Trial  by  less  than  twelve  jurors  not  a 
violation  of  Fourteenth  Amendment, 
9-403 

Trustees,  statute  providing  that  non- 
resident shall  not  hold  property  as, 
unconstitutional,  9-178 


€ITIZENS  —  GwiVd, 
Privileges  and  immunities  —  ConVd. 

Uniform  license  tax  on  drummers 
valid,  9-169 

Uniform  license  tax  on  peddlers  valid, 
9-169 

Uniform  tax  on  goods  consigned  for 
sale  valid,  9-169 

Uniform  tax  on  sale  of  coal  valid, 
9-169 

Uniform  tax  on  sale  of  sewing  ma- 
chine valid,  9-169 

Uniform  tax  on  sales  by  resident  and 
nonresident  valid,  9-169 

Uniform  tax  on  sales  of  fertilizers 
valid,  9-169 

Unlawful  abduction  of  fugitive,  Four- 
teenth Amendment  does  not  apply 
to,  9-401 

Unorganized  territories,  effect  of  clause 
upon  residence  in,  9-165 

Use  of  common  property  of  state,  stat- 
ute prohibiting  nonresident  from,  9- 
173 

Use  of  national  flag  for  advertising 
purposes,  statute  prohibiting,  viola- 
tion of  Fourteenth  Amendment,  9- 
410 

Use  of  particular  petroleum  lamp, 
statute  requiring,  a  violation  of 
privileges  and  immunities,  9-413 

Validation  of  gifts  made  for  education 
of  white  persons,  statute  providing 
for,  constitutional,  9-401 

Verdicts,  statute  prohibiting  setting 
aside,  not  unconstitutional,  9-404 

Vessels  of  nonresidents,  validity  of 
statute  providing  for  inspection  of, 
9-182 

Voting,  clause  does  not  secure  privi- 
lege of,  9-161 

Wages  of  employees,  state  statute 
regulating  payment  of  in  scrip  not 
violation  of  privileges  and  immuni- 
ties, 9-412 

Wages,  state  statute  regulating  pay- 
ment of  in  scrip  not  violation  of 
privileges  and  immunities,  9-412 

Weighing  and  measuring  coal  at  mines, 
state  statute  regulating,  not  an  in- 
terference with  privileges  and  im- 
munities, 9-411 

Wharfage  rates,  discrimination  in 
favor  of  state  canal  boats,  valid,  9- 
181 

Witnesses,  right  of  accused  to  be  con- 
fronted with,  not  protected  by  Four- 
teenth Amendment,  9-399 

Women,  service  of,  on  jury,  9-404 

Women's  suffrage,  Fourteenth  Amend- 
ment not  infringed  bv  denial  of,  9- 
400 

Women,  statute  prohibiting  employ- 
ment of  in  bar  room  not  violation 
of  Fourteenth  Amendment,  9-406 

Women,   statute    prohibiting    employ- 
ment of  in  places  where  intoxicating 
liquor  sold,  constitutional,  fr-407 
Purpose    of    Fourteenth    Amendment,    6- 

385 
Residence  and  citizenship  distinguished,  9- 
106,  385 
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Right  of  suffrage,  first  clause  of  Fourteenth 
Amendment  does  not  confer,  9-390 

Sources  of  citizenship  are  birth  and  natu- 
ralization, 9-386 

State  and  United  States^  distinction  be- 
tween citizenship  of,  9-387 

State  citizenship,  rights  of,  as  distinguished 
from  rights  of  f^eral  citizenship,  9-398 

States  and  citizens  distinguished,  9-103 

States  are  not  citizens,  9-106 

State  citizenship,  right  of  person  to  chooae, 
9-388 

Status  of  Indians  as  citizens,  9-389 

Subjects  of  forei^  states,  children  of,  bom 
in  United  States  not  citizens,  9-388 

Suffrage,  right  of,  not  conferred  by  first 
clause  of  Fourteenth  Amendment,  9-390 

Suffrage,  right  of,  not  inherent  in  citizen- 
ship, 9-637 

Taxation,  liability  of  Indians  to,  as  test  of 
citizenship,  9-390 

Term  synonymous  with  "people  of  the 
United  States,"  8-275 

United  States  and  states,  distinction  be- 
tween citizenship  of,  9-387 

Women  born  of  citizen  parents  within  juris- 
diction of  United  States  are  citizens,  9- 
387 

CIVIIi  RIGHTS: 

Enforcement  of,  by  Congress,  9-631 
Indians,  effect  of  recognition  of  civil  rights 

of,  8-676 
Legislation  regarding,  constitutionality  of, 

9-382 
Power  of  Congress  to  prevent  race  discrimi- 
nation at  elections,  8-320 
Privileges  and  immunities  clause  of  Four- 
teenth Amendment  not  applicable  to  acts 
of  individuals,  9-395 
Protection  of,  by  Congress,  8-684 
Removal  of  causes  for  denial  of,  9-635 
Requirement   for   separate   and    equal   ac- 
commodations for  different  races  as  af- 
fecting   interstate   commerce,    see   Com- 
merce. 

CIVIIi  SERVICE: 

Appointments  under,  as  affected  by  equal 
protection  of  laws,  9-594 

Ascertainment  of  qualifications  of  officers 
by  civil  service  commission,  9-42 

Constitutional itv  of  statutes,  8-686 

Political  funds,  prohibition  against  co-op- 
eration in  raising,  8-686 

State  civil  service  law  constitutional,  9-412 

CIVIL  WAR: 

See  War. 

CLAIMS  AGAINST  UNITED  STATES: 

Appropriations,  necessity  of  for  payment  of 
claims  ngninst  United  States,  see  Appro- 
priations. 

CLERKS: 

See  Judicial  Officers. 
C.  O.  D. : 

See  Sales. 

COFFEE: 

Adulteration  of,  prohibition  by  state,  8-509 
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COINAGE: 

Bank  notes  issued  by  StAte  bank,  taxation 
of,  8-606 

Bills  of  credit.  Congress  may  prohibit  issue 
of  by  state,  8-606 

Bills  of  credit>  power  to  issue,  8-604 

Coinage  of  money  by  state.  Congress  may 
prohibit,  8-606 

Counterfeiting  and  forging,  as  to  power  of 
Congress  to  provide  for  punishment  of, 
see  Counterfeiting  and  Forging. 

Credit,  bills  of,  power  of  Congress  to  issue, 
8-^04 

Currency,  exclusive  power  of  Congress  as 
to,  8-606 

Currency,  power  to  create  uniform^  8-604 

Exclusive  power  of  Congress  as  to  cur- 
rency, 8-606 

Exclusive  power  of  Congress  to  coin  money, 
8-714 

Extrinsic  value,  power  of  Congress  to  re- 
duce, 8-604 

Grcneral  power  of  Congress  over,  8-604 

Grold  and  silver  currency,  exclusive  power 
of  Congress  as  to,  8-60i6 

Legal  tender.  Congress  may  make  bills  of 
credit  receivable,  8-604 

Legal  tender,  power  of  states  as  to,  8-723 

Legal  tender,  what  constitutes,  8-604 

Money,  power  of  Congress  to  issue  exclu- 
sive, 8-605 

Municipal  notes  paid  out  by  bank,  taxation 
of,  8-605 

Power  of  Congress  over,  8-604 

Redemption  of  bills  of  credit,  power  to  pro- 
vide for,  8-604 

Restriction  on  issue  of  state  bank  notes,  8- 
605 

State  bank  notes,  restrictions  on  issue  of, 
8-605 

State  bank  notes,  taxation  of,  8-605 

States,  coinage  of  money  by,  prohibited,  8- 
714 

States,  Congress  may  prohibit  coinage  of 
money  by,  8-606 

States,  Congress  may  prohibit  issue  of  bills 
of  credit  by,  8-606 

Taxation  of  municipal  notes  paid  out  by 
banks,  8-605 

Taxation  of  state  bank  notes^  8-605 

Treasury  notes,  power  to  issue,  8-604 

Uniformitv  of  standard,  necessity  for,  8- 
714 

Value  of  coins,  power  of  Congress  to  reduce, 
8-604 

COLLEGES: 

See  Educational  Institutions. 

COLLISIONS: 

See  Admiralty. 

COMM  AXDER-IN-CHISX" : 

See  President. 

COMMERCE: 

See  Interstate  Commerce  Commission. 

Army,  employment  of,  by  federal  govern- 
ment to  prevent  interference  with  inter- 
state  commerce,   8-283 

Associated  press  business  not  commerce, 
8-387 

Books  and  abstract  forms  as  articles  of, 
8-384. 
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COMMERCE  —  ConVd. 

Definition   of   interstate   commerce,   S-376, 

377,  378 
Duration  of  character  as  interstate  com- 
merce: 
Admixture  with  property  of  state,  in- 
terstate   character   ceases    upon,   8- 
424 
Admixture  with  property  of  state,  in- 
terstate   character    terminated    by, 
8-425 
Arrival  at  place  of  destination,  inter- 
state character  not  terminated  im- 
mediately upon,  8-425 
Original    package,    determination    of 
character    as    interstate    commerce, 
8-425 
Temporary    detention   in    transit,    in- 
terstate   character    not    terminated 
by,*  8-425 
Elxtension  of  term  to  meet  new  conditions, 

8-271 
Grants  of  power  to  regulate,  coextensive 

with  mischief,  8-270 
Interstate    commerce,    duration    of    inter- 

fttate  character,  8-423 
Regulation  of: 

Congress  cannot  regulate,  8-^372 
Copyrights  and  patents,  clause  giving 
power  in   regard   to  not   authority 
for  regidation  of  foreign  commerce, 
S-621 
Corporation  of  state  may  be  restrained 
from     interfering     with     interstate 
commerce,  9-361 
District  of  Columbia,  license  tax  in, 
as  interference  with  interstate  com- 
merce, 8-661 
Indirect     or     incidental     interference 

with,  8-303 
Power  of  Congress: 

Action  of  Congress  in  respect  to 

legislation    for    preservation   of 

interstate    commerce    supreme, 

8-415 

Affirmative  exercise  of  power,  8- 

398 
Aliens,    admission    and    exclusion 
of,  power  of  Congress  to  regu- 
late, 8-420 
Anarchists,  Congress  may  exclude, 

8-420 
Application  of  principles  of  com- 
mon law,  8-374 
Authority    of   Congress    to   regu- 
late, 8-388 
Bridges,  concurrence  and  consent 
of  states  not  essential  to  con- 
struction, 8-415 
Bridges,    Congress    may    regulate, 

8-414 
Bridges  over  navigable  waters,  8- 

413 
Bridges,    power    of    Congress    to 
construct  or  authorize  construc- 
tion, 8-414 
Bridges,    power    of    Congress    to 

pass  upon  legality  of,  8-415 
Bridges,    power    of    Congress    to 

regulate,  8-416 
Bridges,    state    cannot    abrogate 
authority  given  by  Congress  to 
construct,  8-416 


COM3IGRCE  —  ConVd. 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  ConVd. 

Build  and  equipment  of  vessels, 
regulation  by  Congress,  8-407 

Canals,  power  to  open,  8-414 

Carriage  of  live  stock,  regulations 
as  to,  8-403 

Coextensive  power  as  to  forei^ 
and  interstate  commerce,  8-395 

Coextensive  with  that  of  states 
over   domestic   commerce,  8-397 

Combinations  between  competing 
roads,  8-402 

Commerce  with  foreign  nationa 
not  subject  to,  8-396 

Commercial  marine,  power  of 
Congress   to  regulate,  8-404 

Common  carriers,  regulating 
rights  and  liabilities  of  vessels 
as,  8-406 

Common  law  as  controlling  in,  8- 
374 

Compensation  for  property  rights 
taken  by  removal  of  obstruc- 
tions in  navigable  waters,  9- 
412 

Compensation  for  taking  private 
property,  power  subject  to  regu- 
lations as  to,  8-397 

Competing  railroads,  combina- 
tions between,  8-402 

Competition,  restraint  of,  inter- 
state commerce  regulations  may 
affect,  8-419 

Congress  granted  supreme  power, 
8-394 

Constitutional  provisions  as  con- 
trolling, 8-397 

Construction  of  bridges,  powers  of 
Congress  as  to,  8-414 

Contracts  between  individuals  and 
corporations  subject  to  com- 
merce regulation,  8-417 

Conveyances  of  vessels,  regula- 
tions as  to  recording,  8-407 

Corporations  as  means  of  regula- 
tion, 8-401 

Corporations,  contracts  between, 
subject  to  commerce  regula- 
tions, 8-417 

Criminal  laws,  power  to  enact, 
8-400 

Delegation  of  power  by  Congress, 
8-401 

Delegation  to  state  of  power  t-o 
prohibit  introduction  of  ex- 
plosives, 8-402 

Deportation  of  aliens,  8-420 

Destruction  of  vessels,  power  to 
punish,  8-400 

Discrimination  in  rates,  8-374 

District  of  Columbia,  commerce 
between  states  and,  8-372 

District  of  Columbia,  power  to 
regulate  commerce  cannot  be 
delegated  to,  8-401 

Duty  on  incoming  aliens.  Con- 
gress may  impose,  8-421 

Embargo  acts  as  exercise  of 
power,  8-422 

Employees  of  railroads,  qualifica- 
tions and  duties  of,  8-403 
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COMMERCE  —  ConVd, 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  Cont'd, 

Enactments  in  enforcement  of,  8- 
308 

Enrolling  and  licensing  of  vessels, 
8-405 

Enterprises  within  a  state,  power 
of  Congress  in  regard  to,  8-410 

Exclusion  of  aliens  under  contract 
to  labor,  8-420 

Exclusiveness  of  power,  8-387, 
388 

Exclusiveness  of  power,  as  de- 
pendent on  nature  of  case,  8- 
387 

Exclusive  power  of  Congress,  8- 
372,  395 

Exclusive  power,  when  Congress 
has,  8-389 

Explosives,  Congress  may  dele- 
gate to  states  power  to  pro- 
hibit introduction  of,  8-402 

Extent  of  power,  8-402,  680 

Extent  to  which  granted,  8-396 

Falls  in  navigable  rivers,  pro- 
tection of,  8-413 

Ferries,  regulation  of,  8-417 

Foreign  vessels,  prohibition 
against  entering,  8-408 

Franchises,  grant  of,  as  means  of 
regulation,  8-401 

Free  competition,  rule  of,  8-399 

Freedom  of  navigation,  power  to 
preserve,  8-412 

Freight,  regulations  as  to  carriage 
of,  8-403 

Grant  of  citizenship  to  Indians  as 
affecting  right  of  Conflpress  to 
regulate  commerce  with,  8-576 

Harbor  lines,  power  of  Congress 
to  establish,  8-413 

Harbors,  power  to  regulate  and 
improve,  8-413 

Head-  money,  power  of  Congress 
to  exact  from  incoming  aliens, 
&-421 

High  seas,  navigation  oh,  subject 
to   regulation,   8-411 

Impediment  or  regulation  of 
transportation,  8-389 

Importation  and  migration  clause 
as  limitation  on,  8-688 

Imports,  quality  of  subject  to 
regulation  by  Congress,  8-419 

Incidental  effect  upon  state  au- 
thority, 8-400 

Indians,  effect  of  grant  of  citizen- 
ship on  power  of  Congress  to 
regulate  commerce  with,  8-575 

Indian  Territory,  Congress  may 
prohibit  and  regulate  sale  of 
intoxicating  liquors  in,  8-576 

Indian  Territory,  grant  of  rights 
of  way  in,  8-^575 

Indian  Territory,  taxation  of 
goods  of  traders  in,  8-578 

Indian  tribes,  Conofress  mav  regu- 
late commerce  with,  8-575 

Indian  tribes  inMuded  within 
limits  of  state,  when  Congress 
may  regulate  commerce  with, 
8-577 


COMMERCE  —  Confd. 
Regulation  of  —  ConVd. 

Power  o.f  Congress  —  Cont'd. 

Indian  tribes,  power  to  prohibit 
or  regulate  intercourse,  8-576 

Indian  tribes,  suppression  of  dis- 
turbances in,  as  exercise  of 
power  to  regulate  commerce, 
8-576 

Injunctions  to  restrain  obstruc- 
tions, power  to  authorize,  8-399 

Instrumentalities  of  commerce 
embraced  in  power  to  regulate, 
8-388 

Interference  with,  must  be  direct, 
8-387 

Interior  of  states,  power  reaches, 
8-398 

Internal  commerce  of  a  state  not 
subject  to,  8-399 

Interstate  commerce  commission, 
power  which  may  be  delegated 
to,  8-401 

Intoxicating  liquors,  Congress 
may  prohibit  and  regulate  sale 
in  Indian  Territory,  8-576 

Intrastate  commerce,  regulation 
of  vessels  engaged  in,  ^411 

Intrastate  enterprises,  regula- 
tion of,  by  Congress,  8-419 

Jurisdiction,  grant  of,  as  affected 
by  power  of  Congress  over  com- 
merce, 9-94 

Legislation  not  essential  to  exer- 
cise of,  8-374 

Licensing  and  inspection  of  steam- 
boats, power  of  Congress  to  re- 
quire, 8-418 

Licensing  of  vessels,  8-405 

Licensing  of  vessels,  extent  of 
power  as  to,  8-405 

Limitation  of  liability  of  vessel 
owners,  8-406 

Limitation  on  power  by  importa- 
tion and  migration  clause,  8-^88 

Limitations  placed  on,  by  Const!- 
tion,  8-396 

Live  stock  and  regulations  as  to 
carriage  of,  8-403 

Lottery  tickets,  prohibition  of 
carriage  of,  8-422 

Master  and  servant,  regulation  as 
to  payment  of  seamen's  wages, 
8-408 

Means  employed,  8-401 

Means  to  be  used  in  exercise  of, 
8-397 

Monopolies  and  trusts,  power  of 
Congress   to  control,   fik4l8 

National  corporations,  power  of 
Congress  to  regulate,  8-419 

National  subjects  requiring  uni- 
form regulations,  8-388 

Nature  of  power  as  limiting,  8- 
397 

Navigable  rivers,  police  power  of 
states  over,  subordinate  to  con- 
gressional  regulations,   8-414 

Navigable  waters,  bridges  over, 
8-413 

Navigable  waters  entirely  within 
limits  of  state  subject  to  regu- 
lation, 8-409 
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COMMERCE  —  ConVd. 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  Cont'd, 

Navigable  waters,  obstructions 
and  alterations  in,  in  aid  of 
commerce,   8-412 

Navigable  waters,  protection  of 
falls  in,  8-413 

Navigable  waters,  servitude  of 
title  to  shore  and  submerged 
soil,  8-410 

Navigable  waters,  state  action  or 
nonaction  in  regard  to,  imma- 
terial, 8-410 

Navigation,  8-400 

Navigation  and  navigable  waters, 
regulation  of,  8-40y 

Navigation,  power  of  regulating, 
8-411 

Navigation,  regulation  of  vessels 
engaged  in  intrastate  com- 
merce, 8-411 

Navigation,  regulations  as  to,  8- 
404 

Navigation  within  limits  of  state, 
extent  to  which  affected  by 
regulation,  8-411 

Negligence,  liability  of  railroads 
for,  8-403 

Obstruction  of  commerce,  power 
to  punish,  8-400 

Obstruction  of  navigation,  power 
to  punish,  8-412. 

Obstructions,  power  to  authorize 
injunctions  to  restrain,  8-399 

Obstructions,  power  to  place  in 
rivers,  8-412 

Obstructions  to  navigation,  power 
to  prevent  and  remove,  8-412 

Oil,  extent  of  power  to  regulate 
quality,  8-421 

Original  packages,  intoxicating 
liquors  in,  when  protection 
ceases,  8-395 

Overcharge,  authorizing  recovery 
of,  8-375 

Overloading  vessels,  power  of 
Congress  to  prohibit,  8—408 

Packing?  houses,  business  of,  not 
subject  to  congressional  regula- 
tion, 8-417 

Paramount  authority  of  Congress, 
8-395 

Penal  enactment  to  protect,  8- 
634 

Persons,  power  may  be  exercised 
upon.  8-402 

Pilots,  concurrent  power  of  states 
as  to,  8-416 

Pilots,  congressional  action  as  to 
paramount,  8-416 

Police  power  of  states  as  affect- 
ing, 8-391 

Police  power  of  states  over  navi- 
gable rivers  subordinate  to 
power  of  Congress,  8-414 

Posting  of  laws  in  conspicuous 
places,  power  of  Congress  to  re- 
quire, 8-407 

Power  eoT^ple+e  exeent  as  limited 
by  Constitution,  8-396 

Power  given  harbor  siinprvisor  to 
prescribe  limits  of  discharge  of 


COMMERCE  —  Canfd, 
Regulation  of  —  ConVd. 

Power  of  Congress  —  ConVd. 

refuse   on   tidal   waters  not  a 
delegation  of  power,  8-295 

Private  contracts  subject  to  inter- 
state commerce  regulation,  8- 
417 

Private  property,  taking  of,  for 
improvement  of  navigation,  8^ 
413 

Private  riparian  rights  of  aooess, 
commerce  regulations  may  con- 
trol, 8-410 

Prohibition  against  transporta- 
tion of  particular  articles,  8-381 

Property  rights,  duty  to  give 
compensation  for  injury  to,  for 
removal  of  obstruction  in  navi- 
gable waters,  8-412 

Protection  by  penal  enactment, 
8-^34 

Railroad  employees,  qualiHcations 
and  duties  of,  8-403 

Railroad  incorporated  by  state 
engaging  in  interstate  com- 
merce, 8-402 

Railroads,  construction  may  be 
authorized  under,  8-402 

Railroads,  regulation  of  rights,  8- 
402 

Rates,  authorizing  recovery  of 
overcharge,  8-376 

Rates,  prohibition  against  unrea- 
sonable rates,  8-^76 

Rates,  regulation  of,  8-402 

Rates,  unjust  discrimination  in, 
8-374 

Recording  conveyances  of,  8-407 

Recording  conveyances  of  vessels, 
power  of  Congress  to  regulate, 
8-407 

Relation  of  admiralty  and  nuui- 
time  jurisdiction,  8-373 

Restriction  and  impediment.  Con- 
gress may  prevent,  8-389 

Right  of  way,  grant  of,  as  exer- 
cise of  power,  8-402 

Right  of  way  in  Indian  Territory, 
Congress  may  grant,  8-575 

Riparian  rights  of  access,  com- 
merce regulations  as  affecting, 
8-410 

Rivers,  alterations  of,  in  aid  of 
commerce,  8-412 

Rivers  navigable  in  fact,  pro- 
tection of  freedom  of  navigation 
in,  8-409 

Rivers,  power  to   obstruct,  8-412 

Rules  by  which  commerce  shall  be 
governed,  Congress  may  pre- 
scribe, 8-398,  419 

Seamen,  power  to  regulate,  8-404 

Seamen's  wages.  Congress  may 
regulate   payment  of,  8-408 

Ships  and  shipping,  8-404 

Shore  and  submerged  soU  of 
navigable  waters,  servitude  of 
title  to  regulations  of  com- 
merce, 8-410 

Slave  trade,  suppression  of,  within 
power  of  '^on.^ess,  8-422 

Source,  8-396 
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OOMMERCE  —  ConVd. 
Rc^^lation  of  —  Cont'd, 

Power  of  Congress  —  ConVd. 

State  cannot  abrogate  authority 
granted  by  Congress  for  con- 
struction of  bridge,  8-415 

State  corporations  as  agency  of 
regulation,  8-401 

State  railroads  engaging  in  inter- 
state commerce,  8^02 

State's  concurrence  and  consent  to 
erection  of  bridges  not  essen- 
tial, 8HH5 

States,  extent  of  power  as  to 
regulation  of  pilotage,  8-416 

State  sovereignty  as  controlling, 
8-397 

Steamboats,  licensing  of,  8-406 

Subjects  of  commerce,  power  of 
Congress  to  declare  what  are, 
8-397 

Subjects  of  regulation,  8-402 

Taking  of  private  property  for 
improvement  of  navigation,  8- 
413 

Taxation  of  goods  of  traders  in 
Indian  Territory,  8-578 

Taxation  of  trade  or  business 
within  a  state  not  authorized, 
8-400 

Telegraph  companies,  power  to 
regulate,  8-403 

Telegraphs,  prohibition  against 
state   interference   ^vith,  8—404 

Territorial  jurisdiction,  8-398 

Territories,  commerce  between 
states  and,  8-373 

Tolls,  power  of  Congress  to  regu- 
late, 8-416 

Trademarks,  power  of  Congress 
as  to,  8-421 

Transportation  of  persons  and 
property  between  states,  8-388 

Transportation  of  persons  subject 
to,  8-402 

Trusts  and  monopolies  subject  to 
commerce  regulations,  8-418 

Unreasonable  rates,  power  to 
prohibit,  8-375 

Vessel  owners'  liability,  power  of 
Congress  to  limit,  8-406 

Vessels,  build  and  equipment  of, 
8-407 

Vessels     engaged     in     intrastate 

commerce,   regulation  of,   8-411 

Vessels,    enrolling    and     licensing 

of,  8-405 
Vessels,  prohibition  against  over- 
'   loading,  8-408 

Vessels,     regulating     rights     and 
liabilities    as    to    common    car- 
riers, 8-406 
Wharves,     local     regulations     aa 
controlling,  8-417 
Power  of  state: 

Abrogation  of  common- law  right 
of  action  for  exclusion  from 
trains,  state  statute  as  to,  in- 
valid, 8-462 
Action,  abrogation  by  state  of 
common-law  right  of  action  for 
wrongful  exclusion  from  trains, 
8-462 


COMMERCE  —  ConVd, 
Regulation  of  —  Cont'd, 

Power  of  state  —  Cont'd. 

Action  by  Congress,  effect  of,  8- 
394 

Action,  regulation  by  state  of 
contracts  making  notice  pre- 
requisite to,  8-446 

Actions,  power  of  state  to  pro- 
hibit contracts  limiting  time  of, 
8-446 

Adulterated  articles,  power  of 
state  to  prohibit  importation 
of,  8-435 

Adulterated  food  products,  state 
may  prohibit,  8-509 

Adulteration    of    imports,    finding 
of   state    officers    as    to,    valid, 
•      8-435 

Agencies,  power  of  state  to  regu- 
late mercantile,  8-521 

Aliens,  state  cannot  regulate 
landing  of,  8-517 

Anchorage  of  vessels,  regulations 
as  to,  8-482 

Anchor  lights,  municipal  ordi- 
nance regulating,  valid,  9-483 

Animals  exposed  to  disease,  regu- 
lations as  to  introduction  of, 
8-442 

Animals,  power  of  state  to  pro- 
hibit importation  of  certain 
classes  at  stated  periods,  8- 
443 

Animals,  prohibition  against  in- 
troduction of  diseased,  8-441 

Animals,  statute  making  importer 
of  animals  communicating  dis- 
ease civilly  liable,  8-442 

Arrival  of  trains,  power  of  state 
to  require  posting  of  notice  of, 
8-57 

Articles  of  commerce,  inspection 
laws  regulating  importation  of, 
8-436 

Articles  of  commerce,  prohibi- 
tions against  adulteration,  8- 
435 

Attachment  and  garnishment, 
levy  of,  on  interstate  traffic, 
8-466 

Baggage,  detention  of,  under 
quarantine  and  health  laws,  8- 
440 

Baking  powder,  regulation  of  sale 
of,  8-511 

Bankrupt  goods,  state  may  regu- 
late sale  of,  8-498 

Bays  and  rivers,  effect  of  grant 
of  shores  of,  8-477 

Berth   of   vessels   in   harbor,   mu- 
nicipal     ordinance      regulating 
valid,  8-483 
Betting    on    contest    outside'    of 
state  may  be  prohibited,  8-518 
Bonds  of  foreign  government  as 

subjects  of  lotteries,  S-520 
Boom  companies,  state  may  au- 
thorize collection  of  compensa- 
tion by,  from  owners  of  logs, 
8-495 
Booms,  state  may  regulate  erec- 
tion of,  8-494 
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Brand  on  convict-made  goods 
from  other  states,  requirement 
as  tO|  invalid,  8-434 

Bridges,  authority  of  state  to 
erect  across  mouth  of  cove,  8- 
480 

Bridges,  authority  of  state  to 
erect  over  navigable  waters,  8- 
488 

Bridges,  invalidation  of  action  of 
state  by  federal  government, 
8-490 

Bridges,  regulation  of  tolls  over, 
8-490 

Bridges,  where  port  of  entry  is 
above  bridge,  8-490 

Butter,  state  may  regulate  sale  of 
renovated,  8-608 

California  Admission  Act,  effect 
of  grant  of  powers  over  naviga- 
ble waters,  8-476 

Carriers  of  freight,  power  of  state 
to  regulate  liability  for  acts  of 
nonfeasance  or  misfeasance,  8- 
461 

Carriers  of  freight,  prohibition 
against  exemption  from  liabil- 
ity in,  in  contracts  for,  8-446 

Carriers  of  freight,  regulation  of 
contracts  for,  8-446 

Carriers  of  freight,  regulation  of 
statute  that  freight  be  shipped 
on  route  designated  by  shipper 
not  applicable  to  interstate 
commerce,  8-447 

Carriers  of  freight,  atate  cannot 
reflate  liability  of,  in  case  of 
shipments  by  water,  8-446 

Carriers  of  freight,  state  mav 
punish  for  failure  to  furnish 
cars  to  shipper,  8-462 

Carriers  of  freight,  Sunday  laws 
as  affecting,  8i-466 

Carriers  of  passengers,  limitation 
upon  power  of  state  to  regu- 
late stoppage  of  trains  of,  8-466 

Carriers  of  passengers,  power  of 
state  to  regulate  liability  for 
nonfeasance  or  misfeasance,  8- 
461 

Carriers  of  passengers,  power  of 
state  to  regulate  stoppage  of 
trains  of,  8-466 

Carriers  of  passengers,  power  of 
state  to  require  stoppage  of 
trains  at  cities  of  certain  class, 
8-466 

Carriers  of  passengers,  provision 
for  separate  and  equal  ac- 
commodations for  different 
races,  8-457 

Carriers  of  passengers,  regulation 
of  sale  of  tickets  by,  8-464 

Carriers  of  passengers,  state  can- 
not require  equal  rights  and 
privileges  for  all  passengers,  8- 
460 

Carriers  of  passenorers,  state  may 
require  notice  of  time  of  trains' 
arrival  to  be  posted,  8-467 


COMMBRCE  —  ConVd. 
Regulation  of  —  Cont'd, 

Power  of  state  —  Cont'd. 

Carriers  of  passengers,  state  rega- 
lation  of  heating  of  cars  of,  8- 
468 

Charges  for  switching,  power  of 
state  to  regulate,  8-464 

Charges  of  elevators,  power  of 
state  to  regulate,  8-496 

Charges  of  warehouses,  state  may 
regulatej  8-496 

Charges  on*  poles  and  wires,  mu- 
nicipal corporation  may  impose 
as  license  fee,  8-469 

Chinese,  state  cannot  regulate 
entry  of,  8-518 

Cigarettes,  extent  of  power  to 
regulate  sale  of,  8-^609 

Cigarettes,  sale  of  in  original 
package  cannot  be  prohibited, 
8-609 

Cities  of  certain  class,  power  of 
state  to  require  stoppage  of 
trains  at,  8-466 

Citizens,  state  statute  regulating 
planting  and  taking  of  oysters 
may  discriminate  in  favor  of, 
8-516 

Coal  and  coke  gangers,  8-436 

Coextensive  with  power  of  Con- 
gress over  interstate  commerce. 
8-397 

Coffee,  state  may  prohibit  adul- 
teration of,  8-509 

Color-blindness,  state  may  require 
examination  of  railroad  em- 
ployees for,  8-468 

Combinations  of  railroads,  pro- 
hibition against,  8-444 

Commerce  wholly  within  state 
subject  to,  8-429 

Commercial  contracts,  power  of 
state  to  prescribe  forms,  8- 
51S 

Commission  sales,  power  of  state 
to  regulate,  8-620 

Common  carriers,  garnishment  of, 
8-466 

Common  carriers,  payment  of,  or 
refusal  to  pay,  claim  within 
certain  time,  power  of  state  to 
regulate,  8-462 

Common  carriers,  power  of  state 
to  regulate  liability  for  acts 
of  nonfeasance  or  misfeasance, 
8-461 

Common-law  right  of  action  for 
exclusion  from  cars,  abrogation 
of  by  state  invalid,  8-462 

Compact  between  states  as  to 
navigation  on  navigable  river, 
8-476 

Concurrent  power  not  granted  to 
states,  8-394 

Congresaionnl  legislation  covering 
entire  subject,   effect   of,   8-394 

Connecting  carriers,  power  of 
state  to  make  regulations  to 
determine  liability  as  between 
two  or  more  carriers,  8—463 

Connecting  carriers,  regulation  of 
state  as  to,  8-463 
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Connecting  carriers,  state  may  re- 
quire facilities  for  transfer  of 
cars  and  traffic  to  be  furnished 
by,  8-463 

Connecting  railroads,  establish- 
ment of  through  rates  on,  8- 
449 

Consolidation  of  corporations, 
state  control  of,  8-524 

Consolidation  of  railroad  corpora- 
tions, state  may  authorize, 
8-444 

Construction  of  railroads,  power 
of  state  to  regulate,  8-468 

Contract  for  exemption  from 
liability,  prohibition  against, 
8-445 

Contract  of  carriage,  regulation 
of  form  of,  8-445 

Contract  of  carriage,  rule  of,  to 
establish  liability  of  carrier, 
8-445 

Contracts  limiting  time  to  sue, 
power  of  state  to  prohibit> 
8-446 

Contracts,  power  of  state  to  pre- 
scribe forms  of  commercial, 
8-518 

Contracts  requiring  notice  as  pre- 
requisite to  right  of  action, 
power  of  state  to  regulate, 
8-446 

Contracts,  state  may  prohibit 
making  of,  with  foreign  corpo- 
rations, 8-524 

Contract  to  prevent  discrimina- 
tion, enforcement  of,  8-451 

Control  over  intrastate  commerce, 
extent  of,  8-430 

Convict-made  goods  of  other 
states,  requirement  as  to  brand 
on,  invalid,  8-434 

Convicts,  state  may  exclude,  8-516 

Corporations,  consolidation  of, 
under  authority  from  state, 
8-444 

Corporations,  delegation  by  state 
to,  of  power  to  restrain  inter- 
state commerce,  invalid,  8-431 

Corporations  engaged  in  inter- 
state commerce,  state  cannot 
exclude,  8-523 

Corporations,  right  of  state  to 
exclude  foreign,  8-522 

Corporations,  state  control  of  con- 
solidation of  foreign  corpora- 
tions under  state  laws,  8-524 

Corporations,  state  may  impose 
conditions  on  transaction  of 
business  by,  8-522 

Corporation,  state  may  regulate 
manufacture  of  oleomargrarine 
by  domestic,  8-508 

County  printing,  power  to  deter- 
mine place  in  which  to  be  done, 
8-521 

County  seat,  limitation  upon 
power  of  state  to  require  stop- 
page of  trains  at,  8-456 


COMMERCE  —  ConVd, 
Regulation  of  —  ConVd. 

Power  of  state  —  ConVd. 

County  seat,  requiring  stoppage 
of  passenger  train  at,  8-455 

Cove,  erection  of  bridge  across, 
8-489 

Crossings,  municipality  may  re- 
quire lighting  of,  8-457 

Damages,  power  of  state  to  regu- 
late time  of  payment  by  car- 
riers of  claim  for,  8-462 

Dams  and  booms,  state  may  regu- 
late erection  of,  8-494 

Dead  bodies,  prohibition  against 
removal  of,  8-441 

Delegation  by  state  to  corpora- 
tions, power  to  restrain  inter- 
state commerce  not  allowed,  8- 
431 

Delegation  of  right  to  collect  toll 
on  navigable  water,  how  far  in 
power  of  state,  8-479 

Delivery  of  freight  and  express 
matter,  power  of  state  to  regu- 
late, 8-453 

Delivery  of  goods  purchased  in  an- 
other state,  state  cannot  pro- 
hibit, 8-498 

Delivery  of  telegram  to  addressee, 
statute  requiring,  invalid,  8- 
467 

Depots,  power  of  state  to  regulate 
time  of  opening,  8-455 

Desertion  of  seamen,  state  may 
prohibit  aiding  or  enticing,  8- 
473 

Detention  of  passengers  and  bag- 
gage under  quarantine  and 
health  laws,  8-440 

Deviation  from  designated  route, 
requirement  of  statute  that  car- 
riers shall  comply  with  ship- 
pers' directions  not  applicable 
to  interstate  shipments,  8-447 

Dipping  sheep,  state  requirement 
as  to,  invalid,  8-433 

Discrimination  against  foreign 
products,  local  regulations  giv- 
ing rise  to,  invalid,  8-431 

Discrimination  against  imported 
wines  invalid,  8-433 

Discrimination  against  use  of  for- 
eign materials  in  municipal  im- 
provements invalid,  8-433 

Discrimination,  contract  between 
city  and  railroad  providing 
against,  enforced,  8-451 

Discrimination  in  favor  of  citizens 
by  statute  regulating  planting 
and  taking  of  oysters,  8-516 

Discrimination  in  pilotage,  effect 
upon  validity  of  statute.  8- 
4{?t 

Discrimination  in  rates  by  express 
company,  prohibition  against, 
8-451 

Discrimination  in  rates,  prohibi- 
tion against,  8-^50 

Discrimination,  inspection  laws 
cannot  be  used  as  means  of,  8- 
436 
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Discrimination  in  wharfage  rates, 
statute  allowing,  invalid,  8-488 

Discrimination,  regulations  for 
inspection  cannot  provide  for, 
8-437 

Discrimination,  state  cannot  re- 
quire, in  rates,  8-447 

Diseased  animals,  federal  regula- 
tion as  to  introduction  of,  con- 
trolling, 8-442 

Diseased  animals,  prohibition 
against  introduction  of,  8-441 

Diseased  cattle,  civil  liability  for 
importation  of,  8-442 

Diseased  persons,  state  may  ex- 
clude, 8-516 

Disinfection  of  imported  rags  un- 
der health  laws,  8-441 

Dispensary  law,  inspection  of  in- 
toxicating liquors  under,  8- 
43o 

Dispensary  law  of  South  Carolina, 
discrimination  in  against  im- 
portation of  intoxicating  liq- 
uors, 8-434 

Docks,  power  of  state  to  authorize 
construction,  8-486 

Domestic  carriage,  power  of  states 
to  fix  rates  for,  8-447 

Domestic  wines,  discrimination' 
in  favor  of,  invalid,  8-433 

Double-decked  cars^  state  may  re- 
quire furnishing  of  for  shipment 
of  sheep,  8-460 

Drawbridges,  authority  of  state  to 
erect  over  navigable  waters,  8- 
489 

Drifted  logs,  statute  may  regulate 
compensation  for,  8-496 

Elevator  charges,  power  of  state 
to  fix  maximum,  8-496 

Elevators',  state  cannot  prohibit 
unloading  of  export  grain  at,  8- 
496 

Elevators,  state  may  regulate,  8- 
496 

Employees  of  railroads,  state  may 
regulate  examination  and  licens- 
ing of,  8-457 

Employers'  liability,  power  of 
state  to  regulate,  8-462 

Entry,  port  of,  existence  as  affect- 
ing erection  of  bridge,  8-490 

Equal  rights  and  privileges  for  pas- 
sengers, state  cannot  require,  8- 
460 

Examination  of  railroad  employees 
for  color-blindness,  power  of 
state  to  require,  8-458 

Examination  of  railroad  em- 
ployees, power  of  state  to  regu- 
late, 8-457 

Exclusion  of  criminals,  power  of 
state,  8-516 

Exclusion  of  healthy  persons  from 
infected  locality  under  quar- 
antine laws,  8-440 

Exclusion  of  paupers,  power  of 
sUte,  8-516 


COMMEJiCK-    ConVd. 
Regulation  of  —  ConVd. 

Power  of  state  —  ConVd, 

Exclusion  of  persons,  power  of 
state  as  to,  8-^16 

Exclusive  grant  of  ferry  privi- 
leges, effect  of,  8-485 

Exclusive  grant  of  ferry  rights, 
limitation  on  powers  of  states, 
S-AS5 

Elxclusive  power  as  to  regulation 
of  internal  commerce,  ^^99 

Exclusive  power  of  Congress, 
failure  to  exercise  as  affecting 
powers  of  states,  8-395 

Exclusive  privileges,  crant  of,  to 
telegraph  company  by  state,  8- 
470 

Exclusive  privileges,  grant  of,  to 
telephone  company  by  state,  8- 
471 

Exclusive  privileges  of  navigation 
in  river  within  state,  grant  of, 
by  state  upheld,  8-478 

Exclusive  privileges  of  navigation, 
power  of  state  to  grant,  on 
navigable  waters,  8-479 

Exemption  from  liability,  pro- 
hibition against,  in  contract  of 
carriage,   8-445 

Explosives,  states  may  prohibit 
introduction  of,  8-402 

Express  companies,  prohibition 
against  discrimination  in  rates 
of,  8-451 

Express  matter,  penalty  for 
failure  to  deliver,  8-453 

Express  matter,  power  of  state  to 
regulate  delivery  of  freight,  8- 
453 

Express  rates,  regulation  of,  8- 
452 

Failure  of  Confess  to  act  as  to 
national  subjects,  construction 
placed  upon,  8-395 

Failure  of  Congress  to  exercise 
exclusive  power,  8-395 

Failure  to  furnish  facilities,  state 
may  impose  penalty  on  carrier 
for,  8-462 

Failure  to  ship  freight  within 
prescribed  time,  state  may  im- 
pose penalty  for,  8-462 

Farm  products,  power  of  state  to 
regulate  sales  of,  8-620 

Federal  courts  controlled  by  con- 
struction of  state  courts  of 
state  and  municipal  legislation 
affecting  commerce,  8-^0 

Feeding  and  watering  of  live  stock 
in  transportation,  power  of 
state  to  regulate,  8-460 

Feea,  discrimination  in  mode  of 
ascertaining  and  collecting  in- 
spection fees,  8-^37 

Fees  for  cost  of  quarantine,  power 
of  state  to  exact,  8-443 

Fees  of  harbor  masters  and 
wardens,  effect  of  state  statute 
regulating,  8-482 

Fees,  right  of  state  to  colleet 
wharfage,  8-487 
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Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd, 

Ferries,  authority  of  state  to 
establish,  8-484 

Ferries,  canals,  etc.,  state  may 
regulate,  8-394 

Ferries,  effect  of  exclusive  grant 
of  right,  8-485 

Ferries,  grant  of  right  to  main- 
maintain,  is  subject  to  con- 
trolling power  of  Congress,  8- 
486 

Ferries,  limitation  on  power  of 
state  to  establish,  8-^84 

Ferries,  roads,  etc.,  atatc  regula- 
tion of,  8-393 

Fertilizers,  power  of  state  to  re- 
quire fees  for  inspection  of,  8~ 
437 

Fire  screens,  state  statute  may 
require  provision  of,  for  steam 
vessels,  8-472 

Fires,  power  of  state  to  regulate 
liability   of  railroad   for,  8-461 

Fisheries  in  navigable  waters, 
power  of  state  as  to  regulation 
of,  8-514 

Fish  laws,  power  of  state  as  to, 
8-613 

Fish,' limitation  on  power  to  pro- 
hibit possession  of  at  certain 
periods,  8-514 

Fish,  power  of  state  to  prohibit 
exportation,  8-513,  514 

Floating  logs,  state  may  not  im- 
pose toll  on,  8-495 

Floating  of  logs,  power  of  state 
to  regulate,  8-494 

Flour,  extent  as  to  which  intro- 
duction of,  may  be  governed  by 
inspection  laws,  8-436 

Flour,  inspection  laws  as  to,  8* 
436 

Flour,  regulation  as  to  inspection 
of,  8-436 

Food  products,  regulation  of  in-* 
troduction  of,  by  inspection 
laws,  8-436 

Food  products,  regulations  as  to 
purity,  8-435 

Food  products,  regulations  in- 
suring purity  of,  8-392 

Food  products,  state  may  pro- 
hibit sale  of  adulterated,  8- 
509 

Foreign  corporation  engaged  in 
interstate  commerce,  state  can- 
not exclude,  8>523 

Foreign  corporations,  limitation 
on  power  of  state  to  exclude, 
8-523 

Foreign  corporations;  limitation 
on  power  of  state  to  impose 
conditions  upon,  8-523 

Foreign  corporations,  regulation 
of,  by  state  in  operation  of 
leased  line,  8-465 

Foreign  corporations,  right  of 
state  to  exclude,  8-622 

Foreign  corporations,  right  of 
state  to  impose  conditions  on 
doing  business  by,  8-522 
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Foreign  'Corporations,  state  control 
of  consolidation  under  state 
laws,  8-524 

Foreign  insurance  corporation, 
state  may  exclude,  8-524 

Foreign  vessels,  regulation  against 
unloading  by  sailors  of,  S-474 

Franchise  to  maintain  ferry,  grant 
of,  is  subject  to  controlling 
power  of  Congress,  8-486 

Freedom  of  competition,  re- 
straint of,  8-431 

Freight  and  express  matter,  power 
of  state  to  regulate  delivery  of, 
8-453 

Freight,  state  may  impose  penalty 
for  failure  to  ship  within  pre- 
scribed time,  8-462 

Freight,  state  may  impose  penalty 
for  refusal  to  receive,  8-462 

Gambling,  betting  on  contest  out- 
side of  state  may  be  prohibited, 
8-519 

Gambling,  state  may  prohibit 
transmission  by  telegraph  to 
pool  room  used  for,  &-518 

Gambling,  transmission  of  money 
by  telegram  for  purpose  of, 
may  be  prohibited,  8-519 

Game  laws,  power  of  state  to 
enact,  8-511 

Game,  power  of  state  to  impose 
penalty  for  possession  of,  dur- 
ing certain  periods,  8-512 

Game,  power  of  state  to  prohibit 
exportation  of,  8-512 

Grame,  sale  of,  at  certain  periods 
may  be  prohibited  by  state,  8- 
512 

Garnishment  of  common  carrier, 
power  of  state  as  to,  8-466 

Gangers,  appointment  of,  for  coal 
and  coke  boats,  8-435 

Goods  purchased  in  another  state, 
state  cannot  prohibit  delivery 
of,  8-498 

Governmental  agencies,  limita- 
tion on  power  of  state  to  regu- 
late foreign  corporations  acting 
as,  8-523 

Grain,  state  cannot  prohibit  un- 
loading of  export  grain  at  cer- 
tain elevator,  8-496 

Grants  of  shores  and  tide-water 
lands,  effect  of,  8-476 

Harbor  commissioners,  establish- 
ment of  harbor  lines  by,  8- 
484 

Harbor  commissioners,  powers  as 
to  wharfage  fees,  8-487 

Harbor  lines,  statute  establishing 
valid,  8-484 

Harbor  masters  and  wardens, 
effect  of  state  statute  regulat- 
ing fees  of,  8-482 

HarbDr  regulations  as  to  accom- 
modations and  stations  of  ves- 
sels and  display  of  lights,  mu- 
nicipal ordinance  prescribing, 
valid,  8-483 
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Harbor  regulations,  effect  of,  8-482 

Harbor  regulations,  ordinance  pre- 
scribing, may  prohibit  deposit 
of  offensive  matter  in,  8-484 

Hay,  state  may  provide  for  in- 
spection of,  ^-436 

Health  laws  regulating  disin- 
fection of  imported  rags,  8-441 

Health  regulations,  state  may 
adopt,  8-434 

Heating  passenger  cars,  regulation 
of,  by  state,  8-468 

Idiots,  state  may  exclude,  8-516 

Immigrants,  requring  masters  of 
vessels  to  report,  8-473 

Immigrants,  state  cannot  regulate 
entry  of  Chinese,  8-518 

Immigrants,  state  cannot  regulate 
landing  of,  8-617 

Immigrants,  state  may  require 
master  of  vessel  to  report,  8- 
617 

Importation  of  certain  cattle  dur- 
ing stated  seasons,  limitation 
upon  power  of  state  as  to  pro- 
hibition of,  8-443 

Importation  of  intoxicating 
liquors,  power  of  state  to  pro- 
hibit, 8-502 

Imports,  adulteration  of,  state 
officer  may  find  as  to,  8-435  • 

Imports;  discrimination  under 
guise  of  inspection  law  not  al- 
lowed, 8-436 

Imports  in  original  package,  ap- 
plication of  inspection  laws  to, 
8-436 

Imports,  prohibition  of  adulter- 
ated, 8-435 

Improvements  on  navigable 
waters,   power   to   make,   8-477 

Incidental  efifect  upon  commerce, 
8-393 

Increase  of  rates,  prohibition 
against,  on  tender  of  freight, 
8-451 

Indirect  effect  on  interstate  com- 
merce, regulation  of  state  may 
have,  8-430 

Indirect  or  incidental  interference 
with  commerce,  8-393 

Inspection  fees,  defrayment  of 
cost  of  inspection,  purpose  of, 
8-437 

Inspection  fees,  exorbitant  amount 
not  allowed  as,  8-437 

Inspection  fees  for  inspection  of 
live  stock  in  transit  through 
state,  8-439 

Inspection  fees,  mode  of  ascer- 
taining  and   collecting,   8-437 

Inspection  ices,  power  of  state  to 
require,  8-437 

Inspection  fees,  power  of  state  to 
require,  for  inspection  of  meat, 
8-438 

Inspection  laws  as  affecting  sales 
by  aolioitinpf  agents,  8-438 

Inspection  laws,  discrimination 
under,  prohibited,  8-437 
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Power  of  state  —  ConVd. 

Inspection  laws,  imports  in  orig- 
inal packages  subject  to,  8-436 
Inspection  laws,  powers  of  states 

as  to,  8-435 
Inspection  laws,  state  may  adopt, 

8-434 
Inspection  laws,  when  proper  exer- 
cise of  police  power,  8-435 
Inspection  of  live  stock  in  transit 

through  state,  8-439 
Inspection  of  raw  materials,  pow- 
ers of  state  as  to,  8-435 
Inspection  of  vessels,  8-439 
Instruments   of   commerce   wholly 

within  state,  8-430 
Insurance  corporations,  power  of 

state  to  exclude  foreign,  8-524 
Insurance   corporations,  power  of 
state   to   impose   conditions    on 
admission  to  do  business,  8-524 
Interchange  of  traffic,   state   may 
require    connecting    carriers    to 
furnish  facilities  for,  8—463 
Intermingled  interstate  and  local 
transactions,  powers  of  state  as 
to,  8-430 
Internal  commerce  subject  to  state 

regulation,  8-394 
Interstate  commerce  subject  to,  8- 

429 
Intoxicating  liquors: 

Discrimination  in  favor  of 
domestic  wines  invalid,  8- 
433 
Discrimination  in  South  Car- 
olina dispensary  law  against 
importation  of,  invalid,  8- 
434 
Inspection   of,    by   municipal 

corporation,  8-435 
Inspection  of,   under   dispen- 
sary law,  8-435 
Prohibition    against    sale    to 
minors    and     intempcrates 
valid,  8-500 
Prohibition  against  soliciting 

orders  for,  invalid,  8-502 
Sales  in  original  packages  as 
affected  by  Wilson  Act,  8- 
501 
State  cannot   prohibit  bring- 
ing into  state,  8-504 
State  cannot  prohibit  sale  in 

original  parage,  8-501 
State  may  prohibit  importa- 
tion   in    original    packages 
for  storage  and  safe,  8-502 
State    may    prohibit    manu- 
facture for  exportation,  8- 
50e 
State  may  regulate  traffic  in, 

8-498 
Statute  prohibiting  transpor- 
tation of,  by  common  car- 
riers invalid,  8-504 
Validity  of  statute  authoriz- 
ing seizure  in  possession  of 
express  company,  8-504 
"Wilson   Act,"   effect   of,   8- 
434 
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COMMERCE  —  ConVd, 
Regulation  of  —  Confd. 

Power  of  state  —  Cont'd. 

Intrastate  as  distinguished  from 
interstate  commerce  subject  to 
state  regulation,  8-430 

Intl*astate  rates,  power  of  state  to 
prescribe,  8-447 

Leases  of  railroads,  state  may 
regulate  recording  of,  8-465 

Legislation  by  state  and  munici- 
pality affecting  commerce,  adop- 
tion of  construction  of  state 
courts,  8-430 

Legislation  by  state  and  mimici- 
pality  affecting  commerce,  con- 
struction placed  by  state  officer 
on,  not  binding  on  federal  court, 
6-431 

Liability  as  between  connecting 
carriers,  extent  of  state's  power 
to  regulate  manner  of  determin- 
ing, 8-463 

Liability,  prohibition  against  ex- 
emption from,  in  contract  of  car- 
riage, 8-445 

License  fees^  imposition  of,  by  mu- 
nicipal corporation  on  poles 
and  wires,  8-469 

License  under  federal  statutes, 
vessels  having,  not  exempt  from 
operation  of  state  law  regulat- 
ing taking  of  oysters,  8-515 

Licensing  of  pilots,  power  of  state 
to  provide  for,  8-492 

Licensing  of  railroad  employees, 
power  of  state  to  regulate,  8-457 

Lien  on  vessels,  provisions  of  state 
statute  for,  valid,  8-474 

Liens  for  inspection  and  scaling 
of  logs,  state  statute  creating, 
valid,  8-495 

Limitation  of  actions,  state  may 
prohibit  contracts  affecting,  8^ 
446 

Limitation  of  actions,  state's  power 
as  to,  8-521 

Limitation  of  liability,  prohibition 
of,  in  case  of  shipments  by 
water,  invalid,   8-446 

Live  stock,  inspection  laws  regu- 
lating sale,  8-437 

Live  stock,  inspection  of,  in  tran- 
sit through  state,  8-439 

Live  stock,  nower  of  state  to  pro- 
hibit overloading  cars,  8-461 

Live  stock,  power  of  state  to  regu- 
late transportation  of,  8-460 

Live  stock,  power  of  state  to  re- 
quire furnishing  of  double- 
decked  •  cars  for  shipment  of 
sheep,  8-460 

Live  stock,  regulations  as  to  in- 
troduction of,  8-442 

Loading  and  unloading:  vessels,  or- 
dinance may  prescribe.  8-484  • 

Local  mntters  subjert  to  exclusive 
reflation  of,  8-399     • 

Local  «4uhipcfs  niav  he  regulated 
bv.  8-3R0.  .'^00 

Location  of  trlocrripli  ofTiPo.  power 

of  stato  to  reornlato.  8-470 
Logs  drifted  on  shore,  statute  may 
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Regulation  of  —  Cont'd, 

Power  of  state  —  Confd. 

regulate    compensation    for,    8- 
496 

Logs,  scaling  of,  subject  to  state 
regulation,  8-495 

Logs,  state  may  regulate  floating 
of,  8-494 

Logs,  loll  on  floating,  may  not  be 
imposed  by  state,  8-495 

Long  and  short  hauls,  regulating 
proportion  of  charges  on,  8-452 

Lotteries,  foreign  government 
bonds  as  subjects  of,  8-520 

Lotteries,  power  as  to,  8-520 

Lunatics,  state  may  exclude,  8-516 

Mails,  interference  with  carriage 
of,  not  proper  exercise  of  police 
pHOwer,  8-393 

Mail  trains,  state  cannot  compel 
deviation  from  direct  route,  8- 
457 

Management  of  railroads,  power 
of  state  to  regulate,  8-458 

Manufacture  of  goods,  state  may 
regulate,  8^97 

Manufacture  of  intoxicating  liq- 
uors for  exportation,  state  may 
prohibit,  8-500 

Manufacture  of  oleomargarine  by 
domestic  corporations,  state  may 
regulate,  8-508 

Marine  torts,  power  of  state  to 
regulate  liability  for,  8-480 

Markets,  prohibition  by  munici- 
pality against  sales  of  meat  at 
other  than,  8-436 

Marshes  on  tide  water,  effect  of 
grant  of,  with  power  to  drain, 
8^77 

Master  and  servant,  power  of  state 
to  regulate  employers'  liability, 
8-462 

Master  and  servant,  requiring  re- 
porting of  immigrants  by,  8-473 

Masters  of  vessels,  state  may  re- 
quire report  as  to  immigrants 
from,  8-517 

Meat,  fees  for  inspection  of,  8-438 

Meat,  laws  requiring  inspection 
of,  before  slaughtering  animals, 
8-436 

Meat  markets,  regulations  forbid- 
ding sale  of  meat  at  other  places 
than,  8-436 

Meat,  regulation  of  sale  of,  by  in- 
spection laws,  8-437 

Meats,  prohibition  against  sale  of 
unwholesome  meats,  8-436 

Mercantile  agencies,  power  of 
state  to  r^ulate,  8-521 

Mileage  books,  state  may  require 
sale  of,  8-454 

Minors,  nroHibition  against  sale  of 
intoxicating  liquors  to,  valid,  8- 
500 

Misfeasance  of  common  carriers, 
power  of  state  to  regulate  lia- 
bility for.  8-461 

Mortofages,  federal  statute  with  re- 
gard to  recording  mortfifages  on 
vessels  paramount,  8-472 
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Power  of  state  —  ConVd. 

Mortgages,    penalty    may    be   im- 
posed for  failure  to  enter  satis- 
faction, 8-520 
Municipal  corporations,  •establish- 
ment of  market  by,  to  facilitate 
inspection,  8-436 
Municipal   corporations,   improve- 
ment   of    navigable    waters   by, 
8-478 
Municipal  corporations,  inspection 
of   intoxicating   liquors   by,   8- 
435 
Municipal  corporations,  power  of 
as    to    regulation    of    switching 
charges,  8-464 
Municipal  corporations,  power  of 
state    to    require    stoppage    of 
trains  at  cities  of  certain  classes, 
8-456 
Municipal  corporations,  powers  as 

to  wharfage  fees,  8-487 
Municipal  corporations,  power  to 
require   lights   at  crossings,   8- 
457 
Municipal  corporations,  power  to 
require    removal    of    telephone 
poles  and  wires  to  another  state, 
8-468 
Municipal  corporations,  regulation 

of  speed  of  trains  by,  8-456 
Municipal  improvements,  prohibi- 
tion against  use  of  foreign  ma- 
terial in,  invalid,  8-433 
Municipal    improvements,    specifi- 
cation of  particular  article  for, 
8-432 
National   subjects  not  susceptible 

of  regulation  by,  8-395 
Natural  gas,  regulation  of  trans- 
portation of,  8-509 
Navigable  waters: 

Authority   of    state   to    erect 
bridge     across     mouth     of 
cove,  8^89 
Authority    of   state   to   erect 

bridges  over,  8-488 
Delegation  to  corporation  im- 
proving, of  power  to  exact 
tolls,  8-479 
Drawbridges  over,  8-489 
Effect    of    compact    between 
states  as  to  navigation  of, 
8-475 
Effect    of    state    statute    de- 
claring   waters    navigable, 
8-481 
Exaction  of  tolls  on,  8-477 
Extent  of   power  of  state  to 
prohibit  obstruction,  8-480 
Extent  of   power  of  state  to 

control,  8-47$ 
Grant   of  exclusive   privilege 

of  navigation  on,  8-479 
Grants  of  shores,  8-476 
Improvement     by     municipal 

corporation,  8-478 
In  California,  effect  of  Act  of 

admiBsion.  8-476 
Obstruction  of  by   state,   not 
allowed,  8-479* 
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COMMEKCE  —  ConVd, 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd, 

Navigable   waters  —  Cont'd. 

Obstruction  of  commerce  on^ 

by  states,  8-394 
Ownership     and     grants     of 
shores  and  tide-water  lands, 
8-476 
Power     of     states     admitted 

after  Constitution,  8-476 
Power  of  state  to  define  line 

of  navigability,  8-486 
Power    of    state    to   regulate 

fisheries  in,  &-514 
Power  to  make  improvonents 

on,  8-477 
Removal  of  obstruction  in,  by 

state,  8-477 
State    may    exact    tolls    for 
passing  through   after   im- 
provement, 8-478 
Wholly  within  state,  congres- 
sional   control    paramount, 
8-475 
Wholly  within  state,  regula- 
tion by  state  of,  8-474 
Within  state,  grant  of  exclu- 
sive privilege  of  navigation 
in,  upheld,  8-478 
Navigation,  effect  of  harbor  regu- 
lations, 8-482 
Navigation,    effect    of    ordinance 
prohibiting   emission   of   smoke 
from  boats,  8-481 
Navigation,  effect  of  rules  of,  as 

to  displaying  lights,  8-481 
Navigation,    municipal    ordinance 
regulating  accommodations  and 
stations  of  vessels  and  display 
of  lights,  valid,  8-483 
Navigation,  regulations  as  to  an- 
chorage of  vessels,  8-482 
Negligence    in    delivery    of    tele- 
gram,   state   may   provide  pen- 
alty for,  8-37& 
Negroes,  exclusion  of  free  negroes 

invalid,  8-516 
Negroes,  state  may  require  sepa- 
rate and  equal  acconmiodations 
for,  8-459 
Nonaction  by  Congress,  effect  of, 

8-395 
Nonfeasance  of  common  carriers, 
power  of  state  to  r^^ate  lia- 
bility for,  8-461 
Notice  of  claim  against  telegraph 
company,  extent  to  which  state 
may  invalidate  stipulation  for, 
8-470 
Notice,  power  of  state  to  regulate 
contracts    requiring    notice    as 
prerequisite  to  action,  8-446 
Obstruction   in   navigable  waters, 
extent  of  power  of  state  to  pro- 
hibit, 8-480 
Obstruction  in  navigable  waters, 

power  of  state  denied,  8-479 
Obstruction   in   navigable  waters, 

state  may  remove,  8-477 
Ocean,      transportation      between 
ports  in  same  state,  state  can- 
not regulate,  8-430 
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Regulation  of  —  Cont'd, 

Power  of  state  —  Cont'd, 

Oleomargarine,  extent  of  state's 
power  to  prevent  sale  of,  when 
made  in  imitation  of  butter,  8- 
507 

Oleomargarine,  regulation  of  state 
to  prevent  deception  in  manu- 
facture of,  valid,  8-506 

Oleomargarine,  state  cannot  pro- 
hibit sale  of,  in  original  pack- 
ages, 8-505 

Oleomargarine,  state  cannot  re- 
quire color  of,  to  be  pink,  8- 
508 

Oleomargarine,  state  may  exclude 
artificially  colored,  8-506 

Oleomargarine,  state  may  pro- 
hibit sale  of  when  colored  with 
annotto,  8-507 

Oleomargarine,  state  may  regulate 
manufacture  of,  by  domestic  cor- 
poration, 8-508 

Oleomargarine,  statute  prohibiting 
introduction  into  state,  invalid, 
8-505 

Operation  of  railroads,  power  of 
state  to  regulate,  8-455,  456, 
457,  458,  459 

Ordinance  against  deposit  of  of- 
fensive matter  in  harbor  valid, 
8-484 

Ordinance  prohibiting  emission  of 
smoke  by  vessels,  effect  of,  8- 
481 

Ordinance  regulating  accommoda- 
tions and  stations  of  vessels 
and  display  of  anchor  lights 
valid,  8-483 

Ordinance  regulating  use  of 
wharves,  extent  of  validity,  8- 
487 

Original  package,  inspection  of 
imports  in,  8^36 

Original  packages,  sale  of  cigar- 
ettes in,  cannot  be  prohibited, 
8-509 

Original  packages,  sales  of  liquor 
in,  as  affected  by  Wilson  Act, 
8-501 

Original  packages,  state  cannot 
prohibit  sale  of  intoxicating 
liquors  in,  8-501 

Original  packages,  state  cannot 
prohibit  sale  of  oleomargarine 
in,  8-505 

Ori^nal  packages,  state  may  pro- 
hibit importation  of  liquor  in, 
for  storage  and  sale,  8-502 

Overcharges,  prohibition  against 
increase  of  rates  on  tender  of 
freight,  8-451 

Overloading  live  vtock  cars,  power 
of  state  to  regulate,  8-461 

Ownership  of  shores  and  tide- 
water lands,  8-476 

Oysters,  discrimination  by  statute 
regulating  planting  and  taking 
of,  8-516 

Oysters,  power  of  state  to  regulate 
planting  and  taking  of,  8-515 
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COMMCRCE  —  Conrd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Oysters,  regulation  of  state  as  to 
taking  applicable  to  vessels  en- 
roiled  and  licensed  under  fed- 
eral statutes,  8-515 

Parallel  and  competing  railroads, 
purchase  of,  may  be  prohibited, 
8-444 

Passengers  and  baggage,  detention 
of,  under  quarantine  and  health 
laws,  8-440 

Patent  rights,  regulation  of  sale 
of,  8-511 

Paupers,  state  cannot  require  rail- 
roads to  return,  8-518 

Paupers,  state  may  exclude,  8- 
516 

Peddling  goods  from  other  states, 
prohibition  against,  invalid,  8- 
432 

Peddling  goods,  prohibition 
against,  valid,  8-497 

Penalty  for  failure  of  master  of 
vessel  to  report  immigrant, 
state  may  impose,  8-473 

Penalty  for  failure  to  deliver  ex- 
press matter,  8-453 

Penalty  for  failure  to  enter  satis- 
faction of  mortgage  may  be  im- 
posed, 8-520 

Penalty  for  failure  to  furnish 
facilities  to  shipper,  state  may 
impose,  8-462 

Penalty  for  failure  to  transmit 
and  deliver  telegram,  8-466 

Penalty  for  negligence  in  failing 
to  deliver  telegram,  8-375 

Penalty  for  refusal  to  receive 
freight  for  transportation,  state 
may  impose,  8-462 

Penalty,  state  may  impose  for 
failure  to  ship  freight  within 
prescribed  time,  8-462 

Persons,  state  cannot  exclude  cer- 
tain classes  of,  8-516 

Piers,  power  of  state  to  authorize 
construction,  8-486 

Pilotage  charge,  discrimination  by 
state,  8-493 

Pilots  and  pilotage,  limitation  of 
powers  of  states  to  regulate,  8- 
492 

Pilots  and  pilotage,  regulation  of, 
by  states,  8-490 

Pilots,  licensing  of,  power  of  state 
to  provide  for,  8-492 

Pilots,  prohibition  against  un- 
licensed persons  acting  as,  8- 
493 

Pilots,  state  may  require  that  ser- 
vices of,  may  be  used,  8-492 

Plants,  regulation  of  sale  of,  8- 
510 

Poles  and  wires  of  telegraph  com- 
panies, power  of  state  to  regu- 
late erection  of,  8-468 

Police  power: 

Detention  of  passengers  and 
baggage  under  quarantine 
laws  as  exercise  of,  8-440 
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Regulation  of  —  Cont'd, 

Power  of  state  —  ConVd, 
Police  power  —  Confd. 

Exclusion  of  paupers,  etc.,  as 

exercise  of,  8-616,  517 
Exercise  of,  by  municipal  cor- 
poration     over      telegraph 
companies,  8-4J59 
Exercise  of,  in  absence  of  leg- 
islation by  Congress,  8-391 
Exercise   of,   with    regard  to 
erection    of    telegraph    and 
telephone  poles,  8-468 
Inspection  laws  as  exercise  of, 

8-435 
Inspection    of    live   stock    in 
transit  through  state  as  ex- 
ercise of,  8-439 
Limitation  on  exercise  of,  to 
prevent  importation  of  cer- 
tain cattle,  8-443 
Limitations  on  inspection  laws 

as  exercise  of,  8-436 
Prohibition    against    sale    of 
adulterated    food    products 
as  exercise  of,  8-509 
Prohibition  against  sales  out- 
side of  market  as  exercise 
of,  8-436 
Prohibition  against  transmis- 
sion of  money  by  telegram 
for    gambling    purposes,    a 
proper  exercise  of,  8-519 
Prohibition     of     articles     of 
commerce    under,    not    al- 
lowed, 8-435 
Quarantine   and   health   laws 

as  exercise  of,  8-440 
Regulation  as  exercise  of,  8~ 

390 
Regulation    by    state    of  .  de- 
livery  of    freight   and   ex- 
press matter  under,  8-453 
Regulation  of  traffic  in  intoxi- 
cating   liquors   as   exercise 
of,  8-498 
State    prohibiting   aiding   or 
enticing    desertion    of    sea- 
men a  proper  exercise  of, 
8-474 
Statute  prohibiting  transpor- 
tation of   intoxicating   liq- 
uor by  common  carrier  not 
a  proper  exercise  of,  8-504 
Police     regulation,     requirements 
that  masters   of  vessels  report 
immigrants,  a  proper,  8-473 
Pool  rooms,  transmission  of  tele- 
graph message  to,  may  be  pro- 
hibited by  state,  8-518 
Port     ganger,     appointment     by 

state,  8-439 
Port  of  delivery,  establishment  of 
by  federal  government  does  not 
affect   right   of   state   to   exact 
tolls  on  navigable  waters,  8-479 
Port  of  entry  above  bridge,  effect 
on  right  of  state  to  erect  bridge, 
8-^90 
Ports,     state     may     adopt     laws 
governing,  8-434 


COMMERCE  —  ConVd, 
Regulation  of  —  Cont'd. 

Power  of  state  —  ConVd. 

Port  wardens,  statute  prohibiting 
assumption  of  title  by  unau- 
thorized persons  valid,  8-482 

Posting  notice  of  time  of  trains' 
arrival,  power  of  state  to  re- 
quire, 8-457 

Posting  of  rates,  power  of  state 
to  require,  8-449 

Process,  service  of,  on  one  tempo- 
rarily within  state  not  inter- 
ference with  commerce,  8-520 

Prohibition  of  articles  of  com- 
merce, police  power  cannot  be 
exercised  for,  8-435 

Prohibition  of  importation  of  law- 
ful article  of  commerce  not 
proper  exercise  of  police  power, 
8-392 

Proportional  charges  on  long  and 
short  hauls,  8-&2 

Proportional  tariffs,  requirement 
for  cancellation  of,  on  inter- 
state  shipments   invalid,   8—452 

Public  health,  extent  of  authority 
to  protect,  8-393 

Public  health,  state  may  protect, 
8-392 

Public  morals,  state  may  protect, 
8-390 

Public  safety,  state  may  protect, 
8-392 

Public  schools,  state  may  require 
uniform  text-books  for,  8-^21 

Purity  of  imports,  regulations  in- 
suring, 8-392 

Quarantine  and  health  laws  within 
powers  of  states,  8-^440 

Quarantine  charges,  power  of  state 
to  exact,  8-443 

Quarantine  laws,  exclusion  of 
healthy  persons  from  infected 
locality   under,   8-440 

Quarantine  laws,  state  may 
adopt,  8--434 

Railroad  corporations,  power  of 
state  to  authorize  consolidation, 
8-444 

Railroad  engaged  in  interstate 
traffic,  power  of  state  to  levy 
attachment  on,  8-466 

Railroads,  construction  of,  power 
of  state  to  regulate,  8-458 

Railroads,  foreign  corporations 
operating  leas^  line  in  state 
subject  to  state  regulation,  8-465 

Railroads,  liability  for  communi- 
cating fires,  8-461 

Railroads,  power  of  state  to  re- 
quire separate  and  equal  ac- 
commodations for  different 
races,  8-459 

Railroads,  power  to  regulate 
operation  of,  8-455,  456,  457, 
458,  459 

Railroads,  prohibitions  against 
combinations  of,  to  control 
rates,  8-444 

Railroads,  purchase  of  parallel  or 
competing  line  by,  may  be  pro- 
hibited, 8-444 
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COMMERCE  —  ConVd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  ConVd, 

Railroads,  recording  of  leases  of, 
may  be  regulated  by  state,  8- 
465 
Railroads,  state  cannot  place  duty 
of  returning  paupers  upon,  8r- 
618 
Railroads,  Sunday   laws  of  state 

as  affecting,  8-465 
Rates: 

Absence  of  congressional  leg- 
islation   no    authority    for 
fixing  of,  by  state  on  inter- 
state shipment,  8-45  f 
Enforcement   of   contract   be- 
tween city  and  railroad  as 
to,  8-451 
Establishment     of      through 
rates  on  connecting  roads, 
8H149 
Limitation  on  power  of  state 
to  prescribe   intrastate,   8- 
447 
On    interstate    shipment,    ab- 
sence of  congressional  leg- 
islation as  affecting  power 
of  state  to  fix,  8-451 
On   part   of   interstate   ship- 
ment within  state,  8-449 
Power  of  state  to  fix  for  rail- 
roads   organized    by    Con- 
gress, 8-448 
Power  of  state  to  fix  where 
route      crosses      adjoining 
state,  8-448 
Powers  as  to  prohibiting  com- 
binations   of    railroads    to 
control,  8-444 
Prohibition  against   advance- 
ment    of,     on     tender     of 
freight,  8-451 
Prohibition  against  discrimi- 
nation   by    express   compel- 
nies,  8-451 
Prohibition  against  discrimi- 
nation in,  8-450 
Regulating  proportion  of,  on 
long  and  short  hauls,  8-452 
Regulation   of    express    rates, 

8-452 
Requirement   for   annual   fix- 
ing and  posting,  8-449 
State  cannot  fix  for  interstate 

shipments,  8-445 
State  cannot  fix  interstate,  S- 

448 
State    cannot    regulate    tele- 
graphic rates  for  intrastate 
business,  8-468 
State  cannot  require  discrim- 
ination in,  8-447 
State    may    prescribe    intra- 
state, 8-447 
Raw  materials,  powers  of  state  as 

to  inspection  of,  8-435 
Recording  of  leases  of  railroads, 

state  may  regulate,  8-465 
Recording  of  mortgages  on  vessels 
controlled    by    federal    statute, 
8-472 


COMMERCE  —  Confd. 

Regulation  of  —  CanVd. 

Power  of  state  —  Cont*d, 

Redemption  of  unused  tickets, 
power  of  state  to  require,  8- 
454 

Refusal  to  receive  freight  for 
transportation,  state  may  im- 
pose penalty  for,  8-^62 

Registration  of  vessels,  state  can* 
not  prescribe,  8-472 

Regulating  boilers  used  on  scows 
on  navigable  rivers,  8-473 

Regulation  of  construction  of 
wharves,  piers,  and  docks,  limi- 
tation on  power  of  state,  8- 
486 

Removal  of  remains  of  deceased 
persons,  prohibition  against,  8- 
441 

Renovated  butter,  power  of  state 
to  regulate  sale  of,  8-508 

Repugnant  state  statutes  super- 
seded by  congressional  action, 
8-394 

Restraint  of  commerce,  state  can- 
not  authorize,   8-431 

Route  of  shipment,  requirement 
of  statute  that  shipper's  di- 
rection be  complied  with  not 
applicable  to  interstate  ship- 
ments, 8-447 

Rules  of  navigation  as  to  dis- 
playing .lights,  effect  of,  8-481 

Sale  and  delivery  of  goods,  state 
may  regulate,  8-497 

Sale  of  dangerous  weapons,  state 
may  prohibit,  8-497 

Sale  of  perishable  articles  at 
depots  and  landings,  ordinance 
prohibiting  unreasonable,  8-^98 

Sales  by  soliciting  agent,  in- 
spection laws  affecting,  8-^38 

Sales  of  bankrupt  and  salvage 
goods,  state  may  regulate,  8- 
498 

Sales  of  farm  products  on  com- 
mission, power  of  state  to  regu- 
late, 8-520 

Sales  of  intoxicating  liquors, 
regulation  of,  by  state,  8-498 

Salvage  goods,  state  may  regulate 
sale  of,  8-498 

Satisfaction  of  mortgage,  penalty 
may  be  imposed  for  failure  to 
enter,  8-620 

Scaling  logs,  power  of  state  to 
regulate,  8-495 

Scaling  logs,  statute  creating  lien 
for,  valid,  8-495 

Scows  in  navigable  waters,  regu- 
lation of  boilers  used  on,  8-473 

Seas,  bays,  and  rivers,  effect  of 
grant  of  shores  of,  8-477 

Seeds  and  plants,  regulation  of 
sale  of,  8-510 

Seizure  of  intoxicating  liquors  in 
possession  of  express  company, 
validity  of  statute  authorizing, 
8-604 

Separate  accommodations  for  dif- 
ferent races,  power  of  state  to 
require,  8-559 
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COMMBRCB—  Cont'd, 
Raguiation  of  —  Cont'd, 

Power  of  state  —  Cont'd. 

Service  of  process  on  one  tempo- 
rarily within  atate  not  an  in- 
terference with  commerce,  8-620 

Sheep,  requirement  for  dipping 
of,  invalid,  8-443 

Shrubs,  limitation  of  power  to 
regulate  sale  of,  8-510 

Slavery,  powers  of  states  as  to, 
8-521 

Slaves,  power  of  state  to  free 
slaves  voluntarily  taken  into 
free  state,  8-522 

Slaves,  power  of  state  to  regulate 
importation  of,  8-522 

Slaves,  state  may  provide  protec- 
tion for  property  in,  8-522 

Smoke  ordinance,  application  of  to 
vessels  on  navigable  waters,  8- 
481 

Solicitation  of  orders  for  intoxi- 
cating liquors,  state  cannot  pro- 
hibit, 8-503 

Specification  of  particular  article 
for  municipal  improvements,  8- 
432 

Speed  of  trains,  regulation  by  city 
of,  8-455 

Speed  of  trains,  state  may  regu- 
late, 8-454 

Speed  of  vessels,  regulation  of,  8- 
473 

State  and  municipal  legislation  af- 
fecting commerce,  adoption  by 
federal  courts  of  construction 
given  by  state  courts  to,  8-430 

State  and  municipal  legislation  af- 
fecting commerce,  construction 
by  state  officer  as  to,  not  con- 
trolling in  federal  court,  8- 
431 

State  cannot  authorize  restraint 
of  commerce,  8-431 

State  law  superseded  by  congres- 
sional legislation,  8-394 

State  officers,  construction  by  state 
and  municipal  legislation  af- 
fecting commerce,  eflFect  on  fed- 
eral courts,  8—431 

State  officers,  finding  of  as  to 
adulteration  of  imports  valid,  8- 
435 

Stations,  power  of  state  to  regu- 
late time  of  opening,  8-455 

Statute  of  limitations,  extent  of 
state's  power,  8-521 

Steamboats,  regulation  of  speed 
of,  8^73 

Steamboats,  state  statute  may  re- 
quire providing  fire  screens  for, 
8-472 

Stipulation  for  notice  of  claim 
against  telegraph  companies,  ex- 
tent to  which  state  may  invali- 
date, 8-470 

Stock  yards,  power  of  state  to 
regulate,  8-497 

Stop-over  privileges,  state  cannot 
regulate  for  interstate  travel,  8- 
454 


COMMERCE  —  Cont'd, 
Regulation  of  —  Cont'd, 

Power  of  state  —  ConVd, 

Stoppage  of  mail  Iruns,  state  can- 
not compel  deviation  of  from 
direct  route,  8-457 

Stoppage  of  trains  at  cities  con- 
taining over  three  thousand  in- 
habitants, power  of  state  to  re- 
quire, 8-456 

Stoppage  of  trains,  limitation 
upon  power  of  state  to  regulate, 
8-456 

Stoppage  of  trains,  regulation  by 
state,  8-455 

Subjects  not  requiring  uniform 
rules,  8-389 

Sunday  laws,  effect  on  operation 
of  railroads,  8-465 

Surveys  and  repairs  of  vessels,  ef- 
fect of  statute  regulating,  8- 
484 

Switching  and  terminal  facilities, 
federal  statutes  regulating, 
paramount,  8-465 

Switching  and  terminal  facilities, 
regulation  of  by  state,  8-464 

Switehing  charges,  federal  stat- 
utes as  to  discrimination  in, 
paramount,  8-465 

Switching  charges,  state  may  regu- 
late, 8-464 

Tariffs,  cancellation  of  propor- 
tional tariffs,  provision  requir- 
ing invalid,  8-452 

Taxation  by  state,  see  infra,  this 
title. 

Telegrams,  penalty  for  failure  to 
transmit  and  deliver  messages, 
8-466 

Telegrams,  penalty  for  negligence 
in  failing  to  deliver,  8-375 

Telegrams,  state  may  prohibit 
transmission  to  pool  rooms,  8- 
518 

Telegrams,  statute  cannot  pre- 
scribe order  of  transmission  of, 
8-467 

Telegrams,  statute  requiring  de- 
livery by  messenger  to  addressee 
invalid,  8-467 

Telegram,  transmission  of  money 
by  for  betting  purpose  may  bie 
prohibited,  8-519 

Telegraph  companies,  extent  to 
which  state  may  regulate  poles 
and  wires  of,  8-468 

Telegraph  companies,  grant  of  ex- 
clusive privileges  to,  by  state, 
8-470 

Telegraph  companies,  notice  of 
claim  against,  extent  to  which 
state  mav  invalidate  stipulation 
for,  8-470 

Telegraph  companies,  penalty  for 
failure  to  transmit  and  deliver 
messages,  8-466 

Telegraph  companies,  regulation 
of  rates  for  intrastate  busineaa, 
8-468 

Telegraph  offices,  state  may  regu- 
late location  of,  8-470 
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COMMERCE  —  ConVd, 
Regulation  of  —  Confd, 

Power  of  state  —  Cont'd. 

Telephone  companies,  grant  of  ex- 
clusive privileges  to,  by  state, 
8-471 

Telephone  companies,  municipal 
corporations  may  control  re- 
moval of  to  less  frequented 
street,  8-468 

Telephone  companies,  regulation 
of  poles  and  wires,  8-468 

Telephones,  extent  of  power  of 
state  to  regulate  rentals  of,  8- 
468 

Terminal  facilities,  power  of  state 
to  regulate,  8-464 

Term  of  tickets,  state  cannot 
regulate,  for  interstate  travel, 
8-454 

Texas  fever,  civil  liability  of  im- 
porter of  cattle  communicating, 
8-442 

Text-books  for  schools,  state  may 
require  uniformity  in,  8-521 

Through  rates,  shipment  on,  on 
connecting  roads,  8-449 

Tickets,  redemption  of  unused, 
power  of  state  to  require,  8-454 

Tickets,  regulation  of  sale  of,  8- 
454 

Tickets,  state  cannot  regulate  term 
of  for  interstate  travel,  8-464 

Tide-water  lands,  on  navigable 
waters,  ow^nership  of,  8-476 

Tide-water  marshes,  effect  of  grant 
with  power  to  drain,  8-477 

Tobacco,  extent  of  power  to  regu- 
late sale  of  cigarettes,  8-509 

Tobacco,  powers  of  state  as  to  in- 
spection of,  8-436 

Toll  on  floatini?  logs,  state  may  not 
impose,  8-495 

Tolls,  regulation  of,  on  bridge  over 
navigable  waters,  8-490 

Tolls,  right  of  state  to  exact  not 
affected  by  establishment  of  port 
of  deliver^'  by  federal  govern- 
ment, 8-479 

Tolls,  ri<?ht  of  state  to  exact  on 
navigable  waters,  8-477 

Tolls,  state  may  delegate  to  person 
or  corporation  improving  navi- 
gable water  right  to  collect,  8- 
479 

Tolls,  state  may  exact  for  naviga- 
tion on  improved  water,  8-478 

Tolls,  when  state  may  exact,  8-478 

Tonnage  of  vessels,  statute  cannot 
proportion  wharfage  fees  to,  8- 
488 

Torts,  extent  of  power  of  state  to 
regulate  liabilitv  for  marine.  8- 
480 

Trains,  running  of,  regulation  by 
state,  8-455 

Transmission  of  telegrams,  statute 
cannot  prescribe  order  of,  8-467 

Trees,  shrubs,  and  vines,  limita- 
tion on  power  to  regulate  sale 
of.  8-510 

Unlondine  forpifrn  vessels,  state 
statute  regulating,  8-474 
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COMllfERCE  —  Cont'd. 
Regulation  of  —  Cont'd, 

Power  of  state  —  Cont'd. 

Usury,  extent  of  power  of  state 
to  regulate,  8-521 

Veal,  regulation  of  sale  of,  8-511 

Vessels  enrolled  and  licensed  un- 
der federal  statutes,  regulation 
of  state  as  to  taking  oysters, 
applicable  to,  8-515 

Vessels,  federal  statute  as  to  re- 
cording mortgages  paramount, 
8-472 

Vessels,  imposition  of  quarantine 
charges  on,  8-443 

Vessels,  inspection  of,  8-439 

Vessels,  ordinance  may  prescribe 
rules  for  loading  and  unloading, 
8-484 

Vessels,  ordinance  regulating  as- 
signment to  berth  or  wharf 
valid,  8-484 

Vessels,  state  registration  laws  for, 
invalid,  8-472 

Vessels,   state  statutory   lien   on,    , 
8-474 

Vessels,  surveys  and  repairs  of, 
effect  of  statute  regulating,  8-484 

Vinegar,  prohibition  a^nst 
manufacture  and  sale  of  imita- 
tion of,  8-511 

Vines,  limitation  on  power  to 
regulate  sale  of,  8-510 

Warehouses,  state  may  regelate, 
8--496 

Weapons,  prohibition  against  sale 
of,  valid,  8-497 

Wharfage  charges,  authority  of 
state  as  to,  8-432 

Wharfage  fees,  discrimination  in, 
not  allowed,  8-488 

Wharfage  fees,  powers  of  hart>or 
commissioners  as  to,  8-487 

Wharfage  fees,  powers  of  munici- 
pal corporations  as  to,  8-487 

Wliarfage  fees,  right  of  state  to 
collect,  8--487 

Wharfage  fees,  statute  proportion- 
ing to  tonnage  of  vessel  invalid, 
8-488 

Wharves,  municipal  ordinance  pre- 
scribing use  of  by  vessels,  valid, 
8-483 

Wharves,  piers,  and  docks,  limi- 
tation on  power  of  state  as  to 
construction  and  regulation  of, 
8^86 

Wharves,  piers,  and  docks,  power 
of  state  to  authorize  construc- 
tion, 8-486 

Wharves,  power  of  state  to  regu- 
late use  of,  8-487 

"  Wilson  Act,"  effect  of,  8-434 

Wires,    right    of    city    to    compel 
wires  to  be  placed  under  sur- 
face of  street,  8-468 
Public  morals,  extent  of  authority  to 

protect,  8-393 
Public  safety,  extent  of  authority  to 

protect,  8-393 
State   corporation   may   be  restrained 
from     interfering     with     interstate 
commerce,  9-361 
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COMMERCE  —  Cont'dL 
Regulation  of  —  Cont'd, 
Taxation  by  state: 

Act  of  July  24,  1866,  as  affecting 
privilege  tax  on  telegrams,  8- 
648 

Act  of  July  24,  1866,  as  affecting 
privilege  tax  on  telegraphs  and 
telephones,  8-548 

Agent  selling  liquor  in  original 
package  not  subject  to  license 
laws,  8-557 

Agents  of  express  companies, 
privilege  tax  on,  8-550 

Agents  of  foreign  insurance  com- 
panies, extent  of  power  to  tax, 
8-671 

Agents  of  railroads  and  steam- 
boats, privilege  tax. on,  8-549 

Agents  of  railroads  as  means  of 
commerce,  8-549 

Agents,  salea  by,  of  goods  in 
original  package  not  taxable, 
8-^56 

Agents  to  secure  emigrants,  state 
may  tax,  8-671 

Alien  passengers,  state  cannot 
tax,  8-533 

Auction  sales,  license  tax  on 
business  of  conducting,  valid, 
8-559 

Baals  of  taxation,  unit  rule  as, 
8-540,  541 

Bills  of  exchange,  stamp  tax  on 
foreign  bills  valid,  8-573 

Bond  required  of  carrier  with  al- 
ternative payment  of  lax,  8-532 

Bonds  and  credits,  state's  power 
to  tax,  8-673 

Bond  to  report  passengers,  state 
cannot  require,  8-532 

Branch  road  forming  part  of 
transcontinental  line,  municipal 
corporation  cannot  impose  li- 
cense tax  on,  8-542 

Bridge  carrying  trains  engaged  in 
interstate  commerce  subject  to 
license  tax,  8-551 

Bridge  company,  franchise  of, 
taxable,  8-551 

Bridge  company,  property  of,  ovei 
navigable  river,  subject  to  mu- 
nicipal tax,  8-661 

Bridffe  company,  taxation  of  capi- 
tal stock  not  allowed,  8-552 

Bridges  and  bridge  companies,  au- 
thority of  state  to  tax,  8-551 

Bridges  declared  to  be  post  roads 
taxable,  8-51 

Brokers,  power  of  states  to  tax, 
8-561 

Building  and  loan  association  of 
foreign  state,  taxation  of,  8- 
750 

Cab  service  of  railroad  company, 
state  may  tax,  &-543 

Canvassers  of  nonresident  princi- 
pal, ordinance  imposing  tax  on 
sales  of  pictures  and  picture 
frames  by,  invalid,  8-563* 

Canvassers'  sales  by  sample  far 
nonresident  principal  not  sub- 
ject to  taxation,  8-562 


COMBfERCE  —  Cont'd, 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd, 

Capital  invested  in  shipping,  state 
may  tax,  8-536 

Capital  of  foreign  corporation, 
how  far  taxable,  8-553 

Capital  of  resident  used  in  com- 
merce taxable,  8-670 

Capital  stock  of  domestic  bridge 
company  taxable,  8-552 

Capitation  tax  for  right  of  tran- 
sit, powera  of  state  as  to,  8-532 

Chose  in  action  of  nonresident, 
power  of  state  to  tax,  8-^573 

Ciffarettes,  license  tax  on  sale  of 
m  original  package  not  valid, 
8-557 

Cigarettes,  tax  upon  sale  of,  not 
discriminating  against  product 
of  other  states  valid,  8-560 

Commission  sales  by  agent  of 
goods  in  original  package  not 
taxable,  8-556 

Conditional  sales  by  peddler, 
when  license  tax  on,  allowed, 
8-558 

Condition  precedent  to  doing  busi- 
ness in  the  state,  license  tax 
cannot  be  imposed  on  telegraph 
and  telephone  companies  as,  o- 
546 

Connecting  lines  within  state, 
taxation  of  gross  receipts  of, 
8-n537 

Convict-made  goods,  tax  on  sale 
of,  invalid,  8-572 

Corporate  franchises  of  domestic 
corporations  taxable,  8-562 

Corporation  of  state  authorized  by 
Congress  to  construct  bridge, 
capital  stock  of,  taxable,  8-553 

Corporations  created  by  Congress, 
franchises  of,  not  taxable,  8-653 

Corporations,  taxation  of  fran- 
chises of,  8-552 

Credits  and  bonds,  power  of  state 
to  tax,  8-573 

Dealing  in  futures,  state  may  tax 
business  of,  8-561 

Delay  in  transit  as  affecting  right 
of  state  to  tax,  8-568 

Delivery  of  goods  by  agent  solicit- 
ing order  does  not  validate  tax, 
8-667 

Discrimination,  absence  of,  doea 
not  validate  tax  on  sale  of 
goods  in  original  package,  8-556 

Discrimination  against  goods  from 
other  states  or  abroad  not  al- 
lowed, 8-555 

Discrimination  against  interstate 
business  of  domestic  corpora- 
tion not  allowed.  8-552 

Discrimination  in  favor  of  do- 
mestic commerce,  absence  of, 
does  not  validate  tax  on  drum- 
mers for  nonresident  principal. 
8-566 

Discrimination  in  favor  of  pro- 
ducers of  farm  products,  ordi- 
nance providing  for,  invalid,  8-- 
559 
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COMMBRCG  —  Cont'd. 
R^^ulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Discrimination,  staCe  cannot 
make,  in  taxing  instrumentali- 
ties of  commerce,  8-533 

Distinction  between  exemption  of 
instrumentality  of  commerce 
from  regulation  and  property 
tax,  8-634 

Distributing  point  in  state  of 
goods  sold  by  sample,  sales  not 
subject  to  tax,  8-562 

Domestic  corporations  authorized 
by  Congress  to  construct  bridge, 
capital  stock  of  taxable,  8-553 

Domestic  corporations,  fran- 
chises of,  taxable,  8-552 

Dredges  for  increasing  navigabil- 
ity, state  may  tax,  8-536 

Drugs  and  medicines  of  other 
states,  extent  of  power  to  tax, 
8-560 

Drugs,  when  license  tax  on  sale 
of,  in  original  package  allowed, 
8-567 

Drummers,  canvassers,  and  ped- 
dlers for  nonresident  principal, 
delivery  of  goods  by  one  solicit- 
ing order  does  not  validate  tax, 
8-667 

Drummers,  canvassers,  and  ped- 
dlers for  nonresident  principal, 
identity  of  agents  soliciting 
and  agent  delivering  as  affect- 
ing validity  of  tax,  8-567 

Drummers,  canvassers,  and  ped- 
dlers for  nonresident  principal, 
tax  on  sales  by,  not  validated 
by  retention  of  title  by  vender, 
8-567 

Drummers,  canvassers,  and  sam- 
ple peddlers  for  nonresident 
principal,  rulings  upon  particu- 
lar statutes  and  ordinance  tax- 
ing, 8-563 

Drummers,  canvassers,  and .  sam- 
ple peddlers  selling  goods  of 
nonresident  principal,  tax  on, 
invalid,  8-562 

Drummers,  distinction  between 
sales  by,  to  merchants  and  to 

Sublic  generally  does  not  vali- 
ate  taxing  ordinance,  8-562 

Drummers,  exception  of  manu- 
factured goods  from  tax  on 
sales  by,  does  not  validate  ordi- 
nance, 8-563 

Drummei's  for  nonresident  prin- 
cipals, absence  of  discrimination 
in  favor  of  domestic  commerce 
does  not  validate  tax  on,  8-566 

Exception  of  manufactured  goods 
from  tax  on  sales  by  drum- 
mers does  not  validate  ordi- 
nance, 8-563 

Exchange  brokers,  power  of  states 
to  tax,  8-561 

Exemption  from  reorulation  and 
property  tax  distinguished,  8- 
534 

Export,  extent  of  power  to  tax 
property  intended  for,  8-569 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Export,  taxation  of  property  in- 
tended for,  while  undergoing 
finishing  process,  8-669 

Export,  tax  on  buying  goods  for, 
8-569 

Export,  tax  on,  invalid,  8-568 

E2xpress  agents,  privilege  tax  on, 
8-550 

E2xpress  companies,  taxation  ol 
gross  receipts  according  to  unit 
rule,  8-540 

Express  companies,  taxes  on,  8-543 

Express  companies,  valuation  of 
property  of,  8-534 

Express  company  having  terminus 
only  in  state,  privilege  tax  on, 
8-644 

Express  company  within  state, 
municipal  tax  on  gross  receipts 
of,  8-537 

Extent  of  power  to  tax  movable 
property  engaged  in  commerce, 
8-634 

Extent  to  which  state  may  tax 
interstate  commerce,  8-534 

Farm  products,  ordinance  impos- 
ing tax  on  sale  by  others  than 
producers  invalid,  8-559 

Federal  agencies,  corporations  ex- 
ercising, not  taxable,  8-653 

Fee  for  filing  articles  of  incorpo- 
ration of  foreign  corporation, 
8-564 

Ferries,  privilege  tax  on  receiv- 
ing and  landing  freight  and 
passengers,  8-549 

Ferries,  when  privilege  tax  may 
be  imposed  on,  8-648 

Ferry  franchise  granted  by  two 
states,  extent  t^  which  taxable, 
8-662 

Filing  articles  of  incorporation  of 
foreign  corporation,  fee  may  be 
charged  for,  8-564 

Fishing,  tax  for  privilege  of,  valid, 
8-674 

Foreign  bills  of  exchange,  stamp 
tax  on,  valid,  8-673 

Foreign  building  and  loan  asso- 
ciation, intrastate  business  tax- 
able, 8-570 

Foreign  corporations,  extent  of 
power  to  tax,  8-553 

Foreign  corporation's  fee  for  filing 
articles  of  incorporation  of,  8- 
654 

Foreign  corporations  having  office 
within  state,  privilege  tax  on, 
8-564 

Foreign  corporations,  how  far 
capital  of,  taxable,  8-653 

Foreign  corporations,  privilege 
taxes  on,  not  allowed,  8-654 

Foreign  corporations,  privilege 
tax  on  intrastate  business  of,  8- 
554 

Foreign  corporations,  tax  on 
gross  receipts  as  condition  of 
doing  business  within  state,  8* 
637 
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COMMERCE  —  ConVd. 
Regulation  of  —  Cont*d, 

Taication  by  state  —  ConVd. 

Foreign  pauper  passengers,  impo- 
sition of  tax  on  carrier  for  sup- 
port of,  8-532 

Franchise  granted  by  two  states, 
extent  to  which  taxable,  8-652 

Franchise  of  bridge  company  tax- 
able, 8-551 

Franchises  of  foreign  corporations 
created  by  Congress  not  taxable, 
8-563 

Franchises  of  foreign  corporations, 
extent  of  power  to  tax,  8-653 

Franchise  tax,  tax  on  gross  re- 
ceipts as,  8-537 

Freignt  brought  into  state,  imposi- 
tion of  tax  on,  unauthorized,  8- 
533 

Freight  leaving  state,  imposition 
of  tax  on,  unauthorized,  8-533 

Futures,  tax  on  business  of  deal- 
ing in,  allowed,  8-561 

Goods  from  other  states  or  abroad 
taxable  as  property,  8-555 

Goods    in    original    packages    as 

.    property,  8-555 

Goods  in  transit,  extent  of  power 
to  tax,  8-568 

Grain  elevator,  license  tax  on 
owners  authorized,  8-551 

Gross  receipts,  effect  of  tax  on, 
when  interstate  and  intrastate 
receipts  are  separable,  8-539 

Gross  receipts  from  internal  trans- 
portation, 8-639 

Gross  receipts  from  interstate  and 
foreign  transportation,  power  of 
state  to  tax,  8-536,  637,  538 

Gross  receipts  from  transportation 
between  points  in  the  same  state 
through  adjoining  state,  8-639 

Gross  receipts,  municipal  ordi- 
nance imposing  tax  on,  under 
void  statute,  8-538 

Gross  receipts  of  connecting  line 
within  state,  taxation  of,  &~ 
537 

Gross  receipts  of  express  com- 
panies, taxation  according  to 
unit  rule,  8-540 

Gross  receipts  of  express  company 
within  state,  municipal  tax  on, 
8-537 

Gross  receipts  of  oil  transporta- 
tion company,  taxation  of,  ac- 
cording to  unit  rule,  8-540 

Gross  receipts  of  railroad  com- 
panies, taxation  according  to 
unit  rule,  8-540 

Gross  receipts  of  sleeping  car  com- 
panies, taxation  of,  according  to 
unit  rule,  8-540 

Gross  repoiptfl  of  steamship  com- 
pany, state  cannot  tax.  8-538 

Gross  receipts  of  telegraph  com- 
panies, taxation  according  to 
unit  rule,  8-541 

Gross  receipts,  power  to  impose 
tax  on,  as  franchise  tax,  8- 
537 


commerce:  —  Cont'd, 
Regulation  of  —  Cont'd, 

Taxation  by  state  —  Cont'd, 

Gross  receipts,  tax  on,  as  condi- 
tion of  doing  business  in  state, 
8-637 

Gross  receipts,  tax  on,  graduated 
to  the  proportion  of  number  of 
miles  authorized,  8-638 

Hawkers,  when  license  tax  on,  al- 
lowed, 8-668 

Hospital  purposes,  tax  on  offieers 
and  crew  for,  unauthorized,  8- 
536 

Identity  of  agent  soliciting  order 
for  goods  of  another  state  with 
agent  delivering  goods  as  af- 
fecting validity  of  tax,  8-567 

Immigrants  and  passengers,  taxa- 
tion ofr  unauthorized,  8-660 

Immigration  agents,  state  nmy 
tax,  a-571 

Imported  goods  not  taxable  as 
property  before  character  as  im- 
port ceases,  8-566 

Imports  taxable  as  property  after 
sale  by  importer,  8-665 

Inheritance  or  succession  taxes 
valid,  8-673 

Inspection  of  passengers,  power  of 
state  to  exact  fee  for,  8-632 

Instalment  plan,  sales  by  peddler 
on,  subject  to  license  tax,  8- 
658 

Instrumentalities  of  commerce, 
taxation  as  property,  &-633 

Insurance  agents,  extent  of  power 
to  tax,  8-671 

Insurance  premiums,  tax  on,  by 
domestic  corporation,  8-571 

Insurance  upon  imports,  premiums 
for,  taxable,  8-671 

Intoxicating  liquors,  effect  of  Wil- 
son Act  on  sales  of,  in  original 
package,  8-667 

Intoxicating  liquors,  license  laws 
as  to,  not  applicable  to  agents 
selling  goods  in  original  pack- 
age, 8-567 

Intoxicating  liquors,  license  laws 
not  applicable  to  sales  of,  on 
board  vessels  in  navigable 
waters,  8-559 

Intoxicating  liquors,  sale  of  in 
original  package  not  subject  to 
tax,  8-656 

Intrastate  commerce,  taxation  of 
gross  receipts  from,  8-639 

Intrastate  receipts  of  packing- 
house business,  extent  of  power 
to  tax,  8-570 

Itinerant  vendors,  license  tax  may 
be  imposed  on  sales  of  patent 
medicine  by,  8-560 

Laundry  business,  power  of  state 
to  tax,  8-5V4    ■ 

Leased  line,  tax  on  rent  of,  in- 
valid, 8-638 

Leased  line,  tax  on  tollB  received 
for  use  of,  8-639 

Leased  roads,  rolling  stock  nsed 
on,  not  taxable,  8-636 

760  Volume  JX, 


OomaiirM. 


NOTES  ON  THE  CONSTITUTION. 


Ooaunirat* 


COMMBRCC  —  Cont'd, 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Legacies,  tax  on,  valid,  8-573 

License  fee  on  steamship  com- 
panies for  privilege  of  navigat- 
ing, when  unauthorized,  8-548 

License  fee  required  of  nonresi- 
dent for  using  vehicles  on  pub- 
lic streets,  8-572 

License  taxes,  distinction  between 
interstate  and  internal  business 
to  be  observed,  8-544 

License  tax  for  residing  upon 
watercraft,  8-574 

License  tax,  municipal  corporation 
cannot  impose  on  branch  road 
forming  part  of  transconti- 
nental line,  8-542 

License  tax  on  bridge  carrying 
trains  engaged  in  interstate 
commerce  authorized,  8-551 

License  tax  on  business  of  con- 
ducting auction  sales  valid,  8- 
559 

License  tax  on  business  of  pack- 
ing and  canning  oysters,  8-674 

License  tax  on  business  of  putting 
up  lightning  rods,  valid,  8- 
563 

License  tax  on  express  companies, 
8-543 

License  tax  on  lightning  rod  ped- 
dlers, 8-558 

License  tax  on  merchants  and  ped- 
dlers, when  valid,  8-557 

License  tax  on  owner.s  of  grain 
elevators  authorized,  8-551 

License  tax  on  sale  of  coal  oil 
and  products  in  original  pack- 
ages, invalid,  8-557 

License  tax  on  sale  of  goods  in 
original  package  not  allowed,  8- 
556 

License  tax  on  sale  of  liquors  in 
original  package  not  invalid,  8- 
556 

License  tax  on  telegraph  and  tele- 
phone companies,  8-546 

License  tax  on  telegraph  and  tele- 
phone companies  as  condition  of 
doing  business  in  state,  unau- 
thorized, 8-546 

Lightning  rod  peddlers,  license  tax 
on,  8-558 

Lightning  rods,  tax  on  business  of 
putting  up,  valid,  8-563 

Limitation  of  power  to  tax  live 
stock  grazing  in  state,  8-573 

Liquor  license  laws  not  applicable 
to  agent  selling  goods  in  origi- 
nal package,  8-557 

Live  stock  grazing  in  state,  lim- 
itation on  power  to  tax,  8-573 

Locomotives,  cnrs.  etc.,  power  of 
state  to  tax,  8-543 

Manufacture.!  goods,  exception  of, 
from  tax  on  sales  by  drummers 
does  not  validate  ordinance,  8- 
563 

Merchandise  brokers,  state  may 
tax,  8-560 


<JOMM£RCG  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Merchants  and  peddlers,  rulings 
on  particular  statutes^  8-568 

Merchants  and  peddlers,  when 
license  tax  may  be  imposed,  8- 
557 

Merchants'  purchases  of  state  and 
foreign  goods,  uniform  tax  on, 
valid,  8-559 

Money  or  exchange  brokers,  power 
of  states  to  tax,  8-561 

Mortgages,  power  of  state  to  tax, 
8-573 

Movable    personal    property    en-  > 
gaged   in  commerce,   state  may 
tax,  8-534 

Municipal  corporation  may  im- 
pose uniform  tax  on  all  sales, 
8-559 

Municipal  ordinance  imposing  tax 
on  gross  receipts  under  void 
statute,  8-538 

Municipal  taxation  of  steamship 
companies,  8-549 

Municipal  tax  on  gross  receipts  of 
express  company  within  state, 
8-537 

Municipal  tax  on  property  of 
bridge  company  over  navigable 
river,  authorized,  8-561 

National  corporations,  franchises 
of  not  taxable,  8-553 

Navigable  waters,  license  fee  for 
privilege  of  using,  when  unau- 
thorized, 8-548 

Newspapers,  Sunday,  state  may 
tax  sale  of,  8-561 

Occupations,  professions,  and 
trades,  power  to  tax,  8-660 

Office,  privilege  tax  on  railroad 
company  conducting,  8-660 

Officers  and  crew  not  taxable  by 
state  for  hospital  purposes,  8- 
r36 

Oil  and  products  in  original  pack- 
ages, license  tax  on  sale  of,  in- 
valid, 8-557 

Oil  transportation  company,  taxa- 
tion on  gross  receipts  according 
to  unit  rule,  8-540 

Ordinance  imposing  tax  on  sales 
of  pictures  and  picture  frames 
by  canvassers  of  nonresident 
principal  invalid,  8-563 

Original  package,  absence  of  dis- 
crimination does  not  validate 
tax  on  sale  of  goods  in,  8-666 

Original  package,  agent  selling  liq- 
'uor   in,   not   subject   to   license 
laws,  8-557 

Original  package,  commission  sales 
bv  agent  of  goods  in,  not  tax- 
able, 8-556 

Original  package,  eflfect  of  Wilson 
Act  on  sales  of  liquor  in,  8-567 

Original  packpge,  goods  in,  tax- 
able as  property,  8-555 

Original  p.ickage,  license  tax  on 
sale  of  conl  oil  and  products  in, 
invalifl,  8-557 
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COMBCERCB  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  ConVd. 

Original   package,  license  tax   on 
sale  of  goods  in,  not  allowed,  8- 
656 
Original  package,  premium  for  in- 
surance of  exports  in,  taxable, 
8-671 
Original  package,  sale  of  cigarettes 
in,  license  tax  on,  invalid,  8-667 
Original  package,  sale  of  drugs  in, 
when  license  tax  allowed,  8-657 
Original   package,   sale  of   intoxi- 
cating liquors   in,   not  taxable, 
8-656 
Oysters,  license  tax  on  business  of 

packing  or  canning,  8-574 
Packing  and  canning  oysters,  tax 

on  business  of,  8-674 
Passenger  contracts,  state  cannot 

impose  stamp  tax  on,  8-572 
Passengers  and  immigrants,  taxa- 
tion of,  unauthorized,  8-550 
Passengers,  state  statute  imposing 

tax  upon,  authorized,  8-631 
Passing  through  state,  when  taxa- 
tion of  rolling  stock  authorized, 
8-636 
Peddlers     carrying     goods     with 
them,  license  tax  on,  allowed,  8- 
668 
Peddlers,    rulings    on    particular 

statutes,  8-658 
Peddlers,  sales  by  sample  for  non- 
resident principal  not  subject  to 
tax,  8-662 
Peddlers,  when  license  tax  may  be 

imposed  on,  8-667 
Personal  property  employed  in  in- 
terstate   commerce,   state    may 
tax,  8-633 
Pictures  and  picture  frames,  tax 
on   sales   of  by  canvassers   for 
nonresident    principal     invalid, 
8-663 
Premium  for  insurance  upon  im- 
ports taxable,  8-671 
Premiums   of   domestic   insurance 
company,  power  of  state  to  tax, 
8-671 
Privilege  and  property  tax  on  in- 
strumentality of  commerce  dis- 
tinguished, 8-634 
Privilege  of  fishinor.  state  may  im- 
pose tax  for,  8-674 
Privilege  tax: 

Distinction  between  interstate 
and  internal  business  to  be 
observed  in  imposinij,  8-544 
For  interstate  transportation 
of  sleeping-car  service  void, 
8-546 
On  express  agents,  8-550 
On  express  companies,  8-543 
On   express   company   having 
terminus  only  in  state,  8- 
644 
On  ferries   for   receiving  and 
landing  freight  and  passen- 
gers, 8-549 
On   ferries,   when   authorized, 
8-649 
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COMMERCE  —  ConVd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd, 
Privilege  tax  —  Cont'd. 

On  foreign  corporation  doing 

intrastate  business,  8-654 
On  foreign  corporations  hav- 
ing office  within  state,  8-654 
On    foreign   corporations   not 

allowed,  8-554 
On  intrastate  telegraph  mes- 
sages allowed,  8-547 
On    railroad    and    steamboat 

agents,  8-549 
On  railroad  company  occupy- 
ing an  office,  8-550 
On  railroads,  state  may  im- 
pose, 8-542 
On  sleeping-car  companies,  8— 

645 
On  steamship  companies  for 
privilege      of      navigating, 
when  authorized,  8-548 
On    telegraph    and    telephone 

companies,  8-546 
On   telegraph    and    telephone 
companies   as   condition  of 
doing  business  in  state  un- 
authorized, 8-546 
On  telegraph  company  grad- 
uated  according   to    value, 
8-542 
On  telegraphs  and  telephones 
as  affected  bv  Act  of  July 
24,  1866,  8-548 
'  On  telegraphs  and  telephones 

as  limited  by  value  of  prop- 
erty, 8-547 
On      telephone      instruments 
valid,  8-547 
Professions,       occupations,       and 

trades,  power  to  tax,  8-560 
Property  awaiting  transportation, 

when  taxable.  8-568 
Property    in    state    employed    in 
interstate  commerce,  state  may 
tax,  8-633 
Property     intended     for     export, 

power  of  state  to  tax,  8-669 
Property    in    transit,    extent    of 

power  to  tax,  8-568 
Property  tax  applicable  to  vessels 

registered  or  enrolled,  8-536 
Property  tax  on  goods  from  other 

states  or  abroad,  8-556 
Property  tax  upon  instrumentali- 
ties of  commerce,  8-533 
Proportion   between  capital  stock 
and   value   of    property    within 
state.  ascert'Mnment  as  basis  of 
taxation.  8-541 
Proportioning   taxaticm   according 

to  mileage,  8-540 
Proportioning    taxation    of    gross 
receipts  to  number  of  miles.  8- 
638 
Proprietary  medicines,  license  tax 
may  be  imposed  on  snles  of,  by 
itinerant'  vendors,  8-660 
Purchase  of  croods  for  export  from 

stitc  taxable,  8-569 
Rnilrond     and     steamboat   agents, 
privilege  tax  on.  8-549 
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COBOfERCE  —  Cont'd. 
Regulation  of  —  Cont'd, 

Taxation  by  state  —  Cont'd. 

Railroad  companies,  state  may  im- 
pose privilege  taxes  on,  8-542 

Railroad  companies,  state  may 
tax  independent  cab  service  of, 
8-543 

Railroad  companies,  taxation  of 
gross  receipts  according  to  unit 
rule,  8-540 

Railroads,  privilege  tax  on  com- 
pany conducting  an  office,  8-550 

Receipts  from  interstate  and  for- 
eign transportation,  power  of 
state  to  tax  in  gross,  8-536,  537, 
538 

Refrigerator  cars  passing  through 
state,  taxation  authorized,  8- 
535 

Registered  vessels,  where  taxable, 
8-535 

Rent  of  leased  railroad,  tax  on, 
invalid,  8-538 

Residence  upon  watercraft,  license 
tax  on,  8-574 

Resident  capital  used  in  commerce 
taxable,  8-570 

Retention  of  title  by  vendor  of 
goods  of  another  state,  effect  on 
validity  of  tax,  8-567 

Rivers,  license  tax  on  person  re- 
siding on  boats  on,  8-574 

Rolling  stock  of  railroads,  power 
of  sUiie  to  tax,  8-534 

Rolline  stock  used  on  leased  road, 
8-535 

Sale  of  cigarettes  in  original  pack- 
age, license  tax  on,  invalid,  8- 
557 

Sale  of  coal  oil  and  products  in 
original  package,  license  tax  on, 
invalid,  8-557 

Sale  of  convict-made  goods,  tax  on, 
invalid,  8-572 

Sale  of  drugs  in  original  package, 
licPTine  tax  on,  when  allowed, 
8-557 

Sale  of  farm  products  by  others 
than  producers,  ordinance'  im- 
posing tax  on,  invalid,  8-559 

Sale  of  goods  in  original  package, 
absence  of  discrimination  does 
not  validate  tax,  8-556 

Sale  of  goods  in  oricrinal  package, 
license  tax  on,  not  allowed,  8- 
556 

Sale  of  goods  in  other  states  by 
merchandise  brnkors.  power  of 
state  to  tax,  8-500 

Sale  of  goods  of  nonresident  prin- 
cipal by  druTnmer-*.  ennvassers, 
and  saniple  noddlers  not  subject 
to  tnx,  R-o02 

Sale  of  jjools  of  rtlirr  states,  rul- 
ings wrton  mrticular  statutes 
taxing.  8-500 

Sale  of  liquor  in  oric"in«l  package, 
license  tax  on,  not  invalid,  8- 
666 

Sale  of  liquor  on  board  vessels  in 
navigable  wnters,  lioeyise  laws 
not  applicable  to,  8-559 
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COMMERCE  —  Cont'd, 
Regulation  of  —  Cont'd, 

Taxation  by  state  —  Cont'd. 

Sale  of  patent  medicine  by  itin- 
erant vendors,  license  tax  may 
be  imposed  upon,  8-560 

Sale  of  Sunday  newspapers,  tax 
on,  valid,  8-561 

Sales  at  auction,  license  tax  on 
business  of  conducting,  valid,  8- 
559 

Sales  by  agent  on  commission  of 
goods  in  original  package  not 
taxable,   8-566 

Sales  by  drummers,  distinction  be- 
tween sales  to  merchants  and  to 
public  generally  does  not  vali- 
date ordinance  taxing,  8-662 

Sales  by  sample  for  nonresident 
principal,  absence  of  discrimina- 
tion in  favor  of  domestic  com- 
merce does  not  validate  tax,  8- 
566 

Sales  by  sample  for  nonresident 
principal,  rulings  upon  particu- 
lar statutes  and  ordinances  tax- 
ing, 8-563 

Sales  by  sample  of  goods  dis- 
tributed from  point  within  state 
not  subject  to  tax^  8-562 

Sales,  municipal  corporation  may 
impose  uniform  tax  on  all,  8- 
659 

Samples,  sales  of  goods  by,  not 
subject  to  tax,  8-562 

Separability  of  interstate  and  in- 
trastate receipts,  effect  on  valid- 
ity of  tax  on  gross  receipts,  8- 
539 

Shipping,  tax  imposed  on  money 
or  capital  invested  in,  valid,  9-- 
536 

Sleeping  car  companies,  privilege 
taxes  on,  8-545 

Sleeping  car  companies,  privilege 
tax  for  interstate  transportation 
of,  void,  8-546 

Sleeping  car  companies,  taxation 
of  gross  receipts  according  to 
unit  rule,  8-540 

Sleeping  cars,  power  of  state  to 
tax,  8-535 

Stamp  tax  on  foreign  bills  of  ex- 
change valid,  8-573 

Stamp  tax  on  passenger  contracts 
invalid,  8-572 

State  capitation  tax  on  persons 
leaving  or  passing  through  state 
unauthorized,  8-551 

Steamship  companies,  municipal 
taxation  of,  8-549 

Steamship  companies,  when  privi- 
lege tax  on,  for  privilege  of 
navigating,  unauthorized,  8-548 

Steamship  company,  tax  on  gross 
receipts  of,  invalid,  8-538 

Stock  of  telegraph  companies, 
manner  of  ascertaining  tax  on, 
8-541 

Succession  taxes  valid,  8-673 

Tax  not  interfering  with  powers 
of  national  government,  8-634 
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COMMERCE  —  ConVd. 
.Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont*d, 

Telegrams,  privilege  tax  on,  as  af- 
fected by  Act  of  July  24,  1866, 
8-548 
Telegrams,  specific  tax  on  inter- 
state messages  not  allowed,  8- 
548 
Telegrams  within  state,  privilege 

tax  authorized  on,  8-547 
Telegraph     and     telephone     com- 
panies, license  tax  on  as  condi- 
tion of  doing  business  in  state, 
unauthorized,  8-646 
Telegraph    and   telephone  compa- 
nies, privilege  taxes  on,  8-546 
Telegraph   companies,   manner   of 
determining  tax  on  stock  of,  8* 
541 
Telegraph     companies,     privilege 
tax  on,  graduated  to  value  of 
property,  8-542 
Telegraph  companies,  taxation  of 
gross  receipts  according  to  unit 
rule,  8-541 
Telegraphs  and  telephones,  privi- 
lege tax  as  limited  by  value  of 
property,   may   be  imposed  on, 
8-547 
Telephone  instruments,  state  may 

impose  privilege  tax  on,  8-547 
Terminus  in  state,   privilege  tax 
on  express  company  for  having. 
8-544 
Title,  retention  of,  by  vendor  of 
goods  of  another  state,  effect  on 
validity  of  tax,  8-567 
Tolls   received   for   use  of  leased 

line,  8-530 
Trades,   professions,   and    occupa- 
tions, power  to  tax,  8-560 
Transit  duty,   power  of  state  to 

impose  on  carrier,  8-532 
Transit,  goods  in,  extent  of  power 

to  tax,  8-568 
Transportation     of    persons    and 
property,  power  of  state  to  tax, 
8-531 
Uniform    tax    by    municipal    cor- 
poration on  all  sales,  valid,  8- 
659 
Unit   rule,  taxation   of  gross  re- 
ceipts of  express  companies  ac- 
cordincf  to,  8-640 
Unit   rule,   taxation   of  gross   re- 
ceipts of  oil  transportation  com- 
pany according  to,  8-540 
Unit   rule,   taxation   of  gross  re- 
ceipts of  railroad  companies  ac- 
cording to,  8-540 
Unit   rule,   taxation   of  gross   re- 
ceipts of  sleeping  car  companies 
according  to,  8-540 
Unit   rule,   taxation   of  gross   re- 
ceipts   of    telegraph    companies 
according  to,  8-541 
Use    of    locomotives,    cars,    etc., 

power  of  state  to  tax,  8-543 
Use  of  vehicle  on  public  streets, 
tax  valid  as  to  nonresidents,  8- 
672 


COMBfERCE  — -  Cont'd, 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Valuation  of  property  of  telegraph 
company  I'or  taxation,  8-541 

Vessels  employed  wholly  within 
state,  power  of  state  to  tax,  8- 
636 

Vessels  in  navigable  waters,  sale;; 
of  liquor  on  board,  not  subject 
to  license  laws,  8-559 

Vessels,  officers  and  crew  of,  not 
taxable  for  hospital  purposes, 
8-536 

Vessels  registered  or  enrolled  not 
exempt  from  property  tax,  8- 
536 

Vessels,  situs  for  taxation,  8-536 

Volume  of  business,  state  may  im- 
pose tax  proportioned  to,  8-633 

Wilson  Act,  effect  on  taxation  of 
sales  of  liquor  in  original  pack- 
age, 8-557 
What  constitutes  interstate  commerce: 

Accommodations  for  passengers  of 
different  races,  8-380 

Bills  of  lading,  change  of  local 
bills  en  route  for  foreign  bills, 
8-380 

Canvasser  for,  nonresident  corpo- 
ration, execution  of  bond  by,  8- 
386 

Citizens  of  other  states  and  manu- 
facturing companies,  transac- 
tions between,  8-387 

Commerce  carried  on  by  Congress, 
8-378 

Commercial  intercourse,  8-376 

Communications  between  servants 
of  railroad  company  not  inter- 
state commerce,  8-381 

Conditional  sales,  8-385 

Contract  for  erection  of  factory  to 
be  engaged  in  interstate  com- 
merce, not  interstate  commerce, 
8-384 

Definition,  8-397 

Delivery  in  another  state  as  af- 
fecting character  of,  8-384 

Discharging  passenger  from  vea- 
vel,  8-380 

Every  species  of  commercial  inter- 
course included,  8-376 

Fire  insurance,  8-524 

Foreign  corporation  furnishing 
and  adjusting  milling  ma- 
chinery engaged  in,  8-384 

Goods  supplied  from  warehouse 
within  state  not  interstate  com- 
merce, 8-386 

Grain,  loading,  unloading,  and 
storing,  8-382 

Instrumentalities  of  commerce. 
8-378 

Insurance  not  commerce,  8-524 

Insurance  not  interstate  commerce, 
8-383 

Interruption  of  shipment,  nature 
of  commerce  not  affected  bv,  8- 
380 

Lightering  goods  as  interstate 
commerce,  8-471 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd, 

What  constitutes  interstate  commerce 
—  Cont'd, 
Live-stock  exchange,  business  of, 
not  interstate  commerce,  8-383 
Live  stock,  handling  and  slaugh- 
tering, 8-382 
Loan  of  money,  8-387 
Local  bills  of  lading,  changed  en 

route  to  foreign  bills,  8-380 
Marine  insurance   not    commerce, 

8-624 
Means  and  appliances  necessarily 

employed,  8-377 
Moving  goods   from   platform   to 

freight  warehouse,  8-380 
Navigation,  8-377 
Original  package  as: 

Bottles     constitute     original 

packages,  8-427 
Bottles   packed   in   boxes,   8- 

427 
Bottles  shipped  separately,  8- 

428 
Cigarettes,    packages    of,    8- 

428 
Cigarettes,  packages  of,  con- 
tained in  boxes,  8-429 
Definition  of,  8-427 
Determination  as  to  what  con- 
stitutes, 8-426 
Flour,  bran,  etc.,  sacks  of,  8- 

429 
Intoxicating    liquors,    bottles 

packed  in  boxes,  8-427 
Oleomargarine,    what    consti- 
tutes original   package   of, 
8-428 
Question  of  fact,  8-427 
Size  as  affecting,  8-426,  427 
Suitability  for    retail  trade, 
8-427 
Original     packages,     delivery    by 

agent  after  breaking,  8-385 
Original  packages,  sales  in,  8-386 
Passage  over  soil  of  another  state 
when  not  interstate  commerce, 
8-379 
Press  dispatch  business,  8-387 
Purchase  and  sale  of  commodities, 

8-376 
Railroad  crossing  state  line,  8-379 
Railroad  or  vessel  forming  link  on 

through  route,  8-379 
Retailing  liquors  on  boat  while  at 
landing     not     interstate     com- 
merce, 8-387 
Sale   by    foreign    corporation,   8- 

384 
Sale  by  telegraphic  order,  8-386 
Sale,     delivery     by     agent     after 

breaking  bulk,  8-385 
Sale  in  one  state  for  delivery  in 

another,  8-384 
Sale    of    goods    after    arrival    in 

state,  8-386 
Sale  of  goods  in  another  state,  8- 

384 
Sales  in  original  packages,  8-386 
Sales  throusrh   agents,  8-386 
Shipments  C.  0.  D.,  8-385 
Shipments  on  commission,  8-386 


COBIMEIICC:  —  Cont'd. 
Regulation  of  —  Cont'd* 

What  constitutes  interstate  commerce 
—  ConVd. 

Shipment  to  forwarding  agents 
within  state,  8-380 

Solicitation  or  giving  of  orders 
upon  dealer  outside  of  state,  8- 
384 

Telegrams  between  points  of  the 
same  state  transmitted  through 
adjoining  state,  8-383 

Telegraph  and  telephone,  com- 
munication by,  8-381 

Transactions  between  manufactur- 
ing companies  and  citizens  of 
other  sUtes,  8-383 

Transactions  wholly  within  state 
not  interstate  commerce,  8-376 

Transportation  between  points 
within  a  state  passing  through 
adjoining  state,  8-379 

Transportation  of  persons  and 
property,   8-377 

Vessels,  when  engaged  in  domestic 
commerce,  8-471 

Vessels,    when    engaged    in    inter- 
state commerce,  8-406 
What  constitutes  regulation,  8-413 
When  commerce  becomes  interstate: 

Actual  delivery  to  common  carrier 
as  commencement  of  interstate 
commerce,  8-423 

Character  of  commodity  does  not 
determine  commencement  of, 
8-423 

Commencement  of  transportation, 
commerce  becomes  interstate 
upon,  8-422 

Export,  fact  that  goods  were 
manufactured  for  does  not  con- 
stitute interstate  commerce,  8- 
424 

Export,  goods  intended  for  but 
not  in  course  of  transportation 
not  interstate  commerce,  8- 
423 

Groods  placed  on  vessel  plying  en- 
tirely within  state,  8-423 

Intention  of  owner  as  to  disposi- 
tion of  property  as  affecting 
nature  of  commerce,  8-423 

Placing  of  logs  in  streams  for  pur- 
pose of  preservation  does  not 
constitute  them  interstate  com- 
merce, 8-423 

Property  which  has  lawfully  com- 
menced to  move  is  subject  to 
regulation  as  interstate  com- 
merce, 8-423 

Purchase  of  property  for  exporta- 
tion does  not  constitute  it  in- 
terstate commerce,  8-424 

Shipping   or  entry   with   common 
carrier,  8-422 
When    commerce   ceases    to   be    inter- 
state : 

Arrival  at  place  of  destination,  in- 
terstate character  does  not  cease 
immediately  upon.  8-426 

Breaking  of  original  package: 
Drawing  of  bungs  of  barrels, 
when  not,  8-429 
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COMMERCE  —  Conrd. 

Regulation  of  —  Cont'd. 

When  commerce  ceases  to  be  interstate 
--  Cont*d. 
Breaking   of   original    package  — 
Cont'd. 
Opening  bottles   on  premises, 

8-429 
Removal   of  lid   from   tub  of 
oleomargarine,  8-429 
Breaking  up  for  retail  trade,  8- 

425 
Change   of   form   as   affecting,   8- 

426 
Duration   of   interstate   character, 

8-424 
Intent  to  break  up   package  and 
sell    as    affecting   character,    8- 
426 
Mingling   with    property   of   state 

terminates,  8-425 
Offering  for  sale  at  destination,  8- 

425 
Sale  by  importer,  8-425 
Temporary    detention    in    transit, 
interstate  chnr actor  is  not  ter- 
minated by,  8-426 
Subjects  of,  power  of  Congress  to  declare, 

8-397 
What  included  in  term,  8-271 
With  foreign  nations: 
.     Definition,  8-376,  377 

COMM£RCIAIi  AGENT: 

United  States  marshal  may  act  as,  for  for- 
eign government,  8-712 

COMMISSION: 

Sec  Offices  and  Officebs;  Saijcs. 
Executive  commission  to  senator  not  con- 
clusive as  to  election,  8-324 

COMMISSIONER    OF   PATENTS: 

See   COPTBIGHTS   AND  PATENTS. 

COMMISSIONER  OF  PENSIONS: 

See  Offices  and  Officers. 

COMMISSIONERS : 

See  Offices  and  Officers. 

Review  of  findings  of,  by  courts,  9-64 

COMMISSION   MERCHANTS: 

Sales  by,  as  interstate  commerce,  8-385 

COMMON  CARRIERS: 

Interstate  commerce,  delivery  to  common 
carrier  as  commencement  of,  8-422,  423 

Interstate  commerce  regulations  as  affect- 
ing, 8-406 

Persons  engaged  in  telephone  business  are, 
8-382 

COMMON  liAW: 

As  an  aid  of  construction  and  interpreta- 
tion of  Constitution,  8-268 

Assignment  for  benefit  of  creditors  under, 
validity  of,  8-598 

Blackstone's  Commentaries,  as  exposition 
of,  8-268 

Concurrent  remedy  nt  common  law  in  mari- 
time matters  as  affecting  admiralty  juris- 
diction, 9-87 

Copyright  not  patented  on.  8-618 

Cruninal   prosecutions,   provision  that   ac- 


COMMON  LAW  —  Cont'd. 

cused  in  shall  be  informed  of  nature  of 
accusation  an  affirmation  of  principles 
of  common  law^  9-330 

Decision  of  state  court  as  to  what  is.  efifect 
of,  9-451 

Defense  at  common  law,  federal  jurisdiction 
as  to,  9-108 

Due  process  of  law  an  afiSrmation  of  prin- 
ciples of,  9-289 

Equity  and  admiralty  jurisprudence  dis- 
tinguished '  om  common  law  in  provision 
for  jury  trial,  9-337 

Existence  and  authority  of,  8-268 

Jeopardy,  prohibitions  of  common  law  as 
to,  adopted  by  Constitution,  9-267 

Jurisdiction  of  federal  courts  under,  9-107 

Jury  to  be  composed  of  number  fixed  by 
common  law,  9-328 

Juiy  trial  in  actions  of  common  law,  effect 
of    constitutional    provision    as    to,    see 

JUBT  AND  JUBT  TRIAL. 

Jury- trial  provision  does  not  make  com- 
mon law  part  of  national  jurisprudence, 
9-338 

Re-examination  of  facts  after  jury  trial, 
common-law  rules  govern,  ^348 

Regulation  of  commerce,  application  of 
principles  of  in,  8-374 

Self-incriminating  evidence,  constitutional 
provision  against,  an  affirmation  of  com- 
mon-law principles,  9-277 

United  States,  common  law  does  not  exist 
in,  9-212 

COMMUNITY  PROPERTY: 

Due  process  of  law  clause  as  affecting  par- 
ties interested  in  community  property, 
9-444 

Regulation  of  rights  of,  in  Louisiana  under 
statute  providing  for,  valid,  9-180 

COMMUTATION  OF  SENTENCE: 

See  Pabdon. 

COMPACT: 

See  States. 

Definition  of,  8-258,  905 

COMPENSATION : 

See  Eminent  Domain. 

Duty  to  make,  for  injury  to  property  rights 
by  removal  of  obstruction  in  navigable 
waters,  8-412 

Interstate  commerce,  regulation  of,  subject 
to  constitutional  requirement  as  to  pay- 
ment of  just  compensation,  8-397 

COMPETITION : 

Congress  may  require  freedom  of,  8-399 

COMPLAINT: 

Constitutionality  of  statute  regulating,  8* 
745 

Extradition  of  fugitive  upon  sworn  com- 
plaint, 9-187 

COMPOSITION: 

See  Bankruptcy. 

COMPTROLLER  OF  CURRENCY: 

Appointments  by,  see  Offices  and  Om- 

CERS. 

CONCEALED  TI'EAPONS: 

Statute  prohibiting  carrying  of,  constitu- 
tional, 9-248 
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CONDEMNATION : 

See  Eminent  Domain. 

Due  process  oi  law  as  affecting  condemna- 
tion proceeding,  see  DuK  Process  of 
Law. 

CONDITION Ali  SALES: 

See  Saijss. 

CONFEDERATE  NOTES: 

Enforcement  of  contracts  with  reference 
to,  8-869 

CONFEDERATE  STATES: 

Bills  of  credit,  issuance  of  Confederate 
money  as  issuance  of,  see  Bills  of 
Credit. 

Bonds  of  Confederate  government,  contract 
for  purchase  of,  not  enforceable,  9-630 

Confederate  coupon  bonds,  contract  for  pur- 
chase of,  not  enforceable,  9-636 

Confederate  notes,  contract  for  payment  of, 
enforceable,  9-237 

Contracts  between  citizens  of,  prohibition 
against  impairment  of,  8-763 

Enforcement  of  contract  for  payment  of 
Confederate  notes,  8-850 :  9-237 

Expulsion  of  senators  from,  8-329 

Laws  passed  by,  as  affecting  obligation  of 
contracts,  8-863 

Ordinance  of  secession,  validity  of,  ^236 

Purchase  of  property  captured  from  Con- 
federate government,  9-206 

Rebellion,  contract  made  in  aid  of,  void,  9-- 
237 

Status  of  adherents  with  respect  to  treason, 
9-138 

Statutes  ofj  see  Statutes. 

CONFEDERATE  STATUTES: 

Acts  of  state  governments  during  rebellion, 
-  validity  of,  see  Statutes. 

CONFESSION: 

Treason,  confession  as  evidence  of,  ^139 

CONFESSION  OF  JUDGMENT: 

See  Jlixsments. 
CONFIRMATION : 

See  Offices  and  Officers. 

CONFISCATION: 

Enemy  property,  confiscation  of,  see  War. 
Compensation  not  required  for  confiscation 
of  property  of  public  enemy,  9-316 

CONGRESS: 

Absence  of  ruling  on  motion,  legislature 
may  determine  effect  of,  9-68 

Acquisition  of  territory,  authority  of  Con- 
gress as  to,  9-193 

Action  by  as  to  subjects  of  interstate  com- 
merce, effect  upon  powers  of  state,  8-394 

Admission  of  new  states,  power  of  Congress 
as  to,  9-193 

Admission  of  new  states,  power  to  prescribe 
conditions  upon,  9-194 

Affirmative  grants  of  power,  power  of  Con- 
gress to  legislate  under.  9-632 

Agreements  between  stRtes.  how  consent  of 
Congress  to,  indicated,  8-899 

Agreements  or  compacts  between  states, 
consent  of  Congress  to,  8-899 


CONGRESS  —  ConVd, 

Amnesty  acts,  power  of  Congress  to  paM, 
9-15 

Appeals,   Congress   may  give  retrospective 
effect  to,  9-69 

Attorneys,  Congress  cannot  prescribe  quali- 
fications for  admission,  9-69 

Authority  over  territory  freed  from  foreign 
country,  9-31 

Authority  to  release  members  from  arrest, 
8-332 

Bankruptcy,   powers  of  as  to,   see   Bank- 
ruptcy. 

Bills  of  credit,  power  to  emit,  8-717 

Commercial  power  as  affecting  legislation 
over  maritime  law,  9-94 

Compelling  attendance  of  absent  members, 
8-326 

Compensation  of  members,  from  what  time, 
8-336 

Conditions  on  use  of  public  lands,  power  of 
Congress  to  impose,  9-202,  203 

Conditions  to  recovery  against  government, 
extent  of  power  of  Congress  to  fix,  9-69 

Conditions   upon  admission   of   new   state, 
power  of  Congress  to  prescribe,  9-194 

Consent  of,  to  agreements  or  compacts  be- 
tween states,  8-899 

Control  over  public  lands,  9-201 

Conveyance  of  public  lands,  power  of  Con- 
gress to  regulate,  9-202 

Courts,  duty  of  Congress  to  establish,  man- 
datory, 8-58 

Courts  for  District  of  Columbia,  power  to 
establish,  9-59 

Creation  of  new  state.  Congress  has  no 
power  as  to,  9-193 

Debates  of  as  guide  to  interpretation,  8-270 

Delegation  of  authority,  as  to  regulations 
respecting  mining  claims,  8-264 

Delegation  of  legislative  nowers  to  other 
tribunals  unconstitutional,  8-290 

Disposition  of  public  lands,  power  of  Con- 
gress as  to,  9-201 

Disqualification  of  persons  engaged  in  re- 
bellion, 9-627 

District  of  Columbia,  power  of  Congress  as 
to,  see  District  of  Columria. 

Domestic  relations.  Congress  cannot  legis- 
late as  to,  9-635 

Eligibility  of  members,  9-627 

Enforcement  of  Fifteenth  Amendment, 
power  as  to,  9-640 

Exclusive  power  of  Congress  over  public 
lands,  9-201 

Exclusive  power  to  regulate  slavery,  9-190 

Excuse  for  nonattcndance  in  compliance 
with  order,  8-325 

Executions,  Congress  may  authorisse  issue 
on  judgments,  9-69 

Executive  and  administrative  ofiicers.  Con- 
gress cannot  impose  judicial  functions 
on,  9-70 

Fifteenth  Amendment,  power  of  Congress 
to  enforce,  9-640 

Forms  of  proceedings.  Congress  may  r^^- 
late,  9-68 

Fourteenth  Amendment,  power  of  Congress 

to  enforce,  9-631 
Funds  of  United  States  subject  to  control 
of,  8-709 

Habeas  corpus,  powers  as  to,  see  HAiqcAff 
Corpus. 
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CONGRESS  —  Cont'd, 
Incompatible  offices: 

Acceptance  of  office  after  taking  seat. 
8-336 

Effect  of  acceptance  of,  8-335 

Holding  state  office  after  election  but 
before  taking  seat,  8-335 

Member  may  hold  office  before  taking 
oath  of  office  in  Congress,  8-335 

Nomination  and  confirmation  of  in- 
eligible person  not  effective  after  in- 
comfJatibility  ceases,  8-334 

Office  not  in  fact  existing,  8-335 

Office  of  brigadier-general  in  volunteer 
forces  incompatible,  8-336 

Office  of  colonel  of  volunteers  incom- 
patible, 8-336 

Office  of  major  of  militia  incompatible, 
8-335 

Resignation  does  not  render  senator 
eligible  to  office  created  during  term, 
8-334 

Resignation  of  member  before  assimi- 
ing  duties,  8-334 

Resignation  of  member-elect  from  office 
virtually  abolished  not  essential,  8- 
335 

What   constitutes   incompatibility,   8- 
335 
Indictment  or  presentment,   Congress  can- 
not limit  constitutional   right  to,   &-257 
Interstate  commerce  commission.  Congress 
may  prescribe  effect  to  be  given  to  find- 
ings of,  &-68 
Interstate  commerce,  powers  as  to,  see  Com- 

Interstate  extradition,  necessity  of  l^sla- 
tion  by  Congress  in  aid  of,  9-186 

Investigation  of  affairs  of  government 
debtor.  Congress  cannot  authorize,  9-69 

Joint  resolution  prohibiting  payment  of 
claim,  9-629 

Judicial  functions  cannot  be  exercised  by, 
9-67 

Jury  trial  in  actions  of  common  law.  Con- 
gress cannot  abrogate  constitutional  pro- 
vision for,  9-337 

Letters  of  marque  and  reprisal,  power  to 
issue,  8-713 

Limitation  on  legislative  power  of,  8-286 

Local  affairs.  Congress  has  no  power  to 
legislate  on,  9-636 

Maritime  law,  power  of  Congress  to  legis- 
late over,  9-93 

Maritime  law,  power  to  legislate  over,  as 
affected  by  commercial  power,  9-94 

Naturalization,  power  of  as  to,  see  Natu- 

RAUZATION. 

Naturalization,  powers  as  to,  8-579 

Negroes,  denial  of  admission  of,  to  privi- 
leges of  public  places,  Congress  cannot 
prohibit,  9-381 

Newly-admitted  state,  when  representation 
of  in  Congress  begins,  0-199 

Nonaction  by  as  to  subjects  of  interstate 
commerce,  effect  upon  powers  of  state, 
8-395 

Offenses  on  the  high  seas,  power  of  Con- 
gress as  to,  8-400 

Pardoning  power  of  President,  control  of, 
9-15 

Patents  for  public  lands,  power  of  Con- 
gress as  to  issuance  of.  9-202 


CONGRESS  —  ConVd. 
Payment  of  claim,  effect  of  joint  resolu- 
tion prohibiting,  9-629 
Peonage,  Congress  has  power  to  prohibit, 

9-381 
Police  system,  Thirteenth  Amendment  does 
not  authorize  establishment  of,  by  Con- 
gress, 9-381 
Powers  conferred  by  Constitution  not  af- 
fected by  delay  in  exercise,  8-265 
Powers  of: 

Aliens,  admission  and  exclusion  of,  8- 

680 
Armies,   power  to  raise  and  support, 

8-681 
As  to  elections: 

Conduct  of  congressional  elections, 

8-319 
Interference  at  state  election,  8- 

320 
Power  limited  to  federal  elections, 

8-320 
Protection  of  elections,  8-319 
Punishment  for  violation  of  duty 

by  state  officers,  8-319 
Relation    of    state    and    congres- 
sional powers,  8-320 
Supervisors,    appointment    of,    ft- 

319 
To  protect  from  race  discrimius- 
tion,  8-320 
Battlefields,  preservation  of,  8-864 
Bond,  Congress  may  require  as  condi* 
tion  precedent  to  engaging  in  busi- 
ness of  distilling,  8-679 
Census  statistics,  power  to  gather,  8- 

685 
Chinese,  exclusion  of,  8-680 
Civil  rights,  protection  of,  8-684 
Civil  service  statutes,  8-686 
Collection  of  taxes,  power  of  Congress 
to  employ  officers  and  agents  for,  8- 
079 

Commerce,  regulation  of,  8-680 
Compensation  of  pension  agent,  r^;tt- 

lation  of,  8-681 
Condemnation  of  land  for  public  use, 

8-685 
Contracts   of   seamen,   power   of   Con- 
gress to  regulate,  8-681 
Corporations,  creation  of,  8-684 
Courts,  distribution  of  judicial  power 

in,  8-682 
Crimes,  punishment  of,  8-683 
Delegation  of: 

Creation     of     territorial     legisla- 
tures, 8-290 
Enabling    people   of    territory   to 
provide   for   transfer   of  causes 
on  admission  as  a  state,  8-295 
Extent  to  which  powers  may  be 
delegated   to  administrative  of- 
ficers, 8-290 
Interstate    commerce   commission, 

8-290 
Legislative  powers,  8-290 
Official    regulations    making   acts 

criminal,  8-291 
Powers  other  than  legislative,  8- 

290 
Regulations  for  enrolling  militia, 
8-296 
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Powers  of  —  Cont'd. 

Delegation  of  —  Cont'd. 

K^gulations  for  protection  of  tim- 
ber on  public  lands,  8-204 
Regulations   prohibiting   importa- 
tion of  spirits  into  Alaska,  8- 
292 
Regulations    to    protect    improve- 
ments in  navigable  waters,  8- 
293 
Subjects  delegated  by  Acts  of  Con- 
gress, 8-291 
To  determine  whether  bridge  ob- 
structs navigation,  8-^93 
To  establish  uniform  standards  of 

quality  of  imports,  8-292 
To  find  facts  to  determine  opera- 
tion  of   tariff   reciprocity   pro- 
visions, 8-291 
To  prescribe   limits  of  discharge 
of   refuse   on    tidal  waters,   ft- 
295 
To  prescribe  marks  on  packages 
of  oleomargarine,  8-295 
Departments,    authorizing   making   of 

regulations  by  heads  of,  8-684 
Discretion  as  to  means  employed  for 

enforcement  of,  8-675 
Distiller,  power  of  Congress  to  require 

bond  of,  8-679 
Distilling    and    rectifying,    regulation 
of,  as  exercise  of  taxing  power,  8- 
679 
Elections^   relation  of  state  and  con- 
gressional powers,  8-320 
Embezzlement  of  pension  by  guardian, 

prohibition  of,  8-681 
Eminent  domain,  exercise  of  right  of, 

8-685 
Encouragement  of  patriotism,  8-684 
Enforcement  of  powers,  discretion  as 

to  means  employed  for,  8-675 
Enumerated     objects,     limitation     of 

power  to,  8-676 
Executions,    power     to    authorize    is- 
suance of,  on  judgments,  8-682 
Fraudulent    conveyances,    prohibition 

against,  8-685 
Greneral  grant  of  power  to,  8-675 
General  powers  as  to  taxation,  8-679 
Heads    of    departments,    authorizing 

making  of  regulations  by,  8-684 
Implied   power   to  define   and   punish 

crimes,  8-683 
Incorporation   of   national    banks,    8- 

677 
Interest  on  loans  by  national  banks, 

8-677 
Issuance  of  executions,  power  to  au- 
thorize on  judgments,  8-682 
Judicial  power,  distribution  of,  8-682 
Legal  tender  treasury  notes,  power  to 

issue,  8-678 
Legislative  powers,  8-675 
Limitation  of  power  to  enumerated  ob- 
jects, 8-675 
Loans  by  national  banks,  power  to  fix 

interest  on,  8-677 
Means     consistent     with     letter     and 
spirit  of    Constitution   to  be    em- 
ployed, 8-677 
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Powers  of  —  Cont'd. 

Means   employed    for    enforcement   of 
powers  to  be  adapted  to  the  end  to 
be  accomplished,  8-676 
National   banks,   incorporation  of,  8- 

677 
Navy,  power  to  provide  and  maintain, 

8-682 
"  Necessary  and  proper "  laws,  what 

are,  8-675,  676 
Necessity   of   relation  between  means 

and  end,  8-676 
Officers  and  agents.  Congress  may  em- 
ploy for  collection  of  taxes,  8-^79 
Overloading        vessels,        prohibition 

against,  8-685 
Patriotism,  encouragement  of,  8-684 
Pension,  prohibition  against  embezzle- 
ment of  by  guardian,  8-681 
Pension   statutes,   regulation  of   com- 
pensation of  agents  by,  8-681 
Political  funds,  prohibition  against  co- 
operation in  raising,  8-686 
Post  offices  and  post  roads,  establish- 
ment of,  8-681 
Protection  of  civil  rights,  8-684 
Punishment  of  crimes,  8-683 
Purchase  of  land  for  taxes,  8-680 
Raising  and  supporting  armies,  8-681 
Recovery  of  illegal  tax,  power  to  deny 

jurisdiction  to  state  of,  8-686 
Rectifying    and    distilling,   regulation 
of  as  exercise  of  taxing  power,  8- 
679 
Regulation  of  commerce,  what  included 

in  power,  8-680 
Scope  of  discretion  which  may  be  ex- 
ercised, 8-675 
Seamen,  regulation  oi  contracts  of,  8- 

681 
State  jurisdiction  for  recovery  of  il- 
legal tax,  power  to  deny,  8-686 
Taxation,  what  included  under  power 

of,  8-679 
Taxes,  purchase  of  land  for,  8-^80 
To  enact  retrospective  statutes,  8-296 
"To  lay  and  collect  taxes,  duties,  im- 
posts," 8-679 
To   pass  retrospective  statutes,  8-296 
Treasury  notes,  power  to  issue,  8-678 
Vessels,   prohibition   against  overload- 
ing, 8-686 
Power  to  borrow  money,  8-362 
Presidential  electors,  authority  of  Congress 

as  to  choosing,  9-5 
Privilege  of  members: 

Attendance    as   witnesses    in    criminal 
prosecutions   may   be  compelled,   9- 
334 
Continuance   of   pending  cause   not   a 

matter  of  privilege,  8-332 
Prom  arrest: 

Authority  of   Congress  to   release 

from  arrest,  8-332 
Duration  of  privilege,  8-332 
On  indictment  in  state  court,  8- 

332 
Privilege    from    includes    judicial 

and  mesne  process,  8-331 
Privilege   liberally    construed,    8- 
331 
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Privilege  of  members  —  ConVd. 
From  arrest  —  ConVd. 

Process    unaccompanied    with    ar- 
rest, 3-332 
Security  to  keep  the  peace  may  be 

required,  8-331 
Service    of    subpcena    in    criminal 

case,  8-332 
Territorial    delegates   entitled    to 

privilege,  8-331 
Waiver  of  privilege,  8-332 
Of  speech  or  debate,  8-333 
Process,  Congress  may  authorize  service  of, 

in  or  out  of  district,  &-68 
Process,  Congress  may  confer  power  upon 

courts  to  alter  or  add  to,  9-68 
Public  land,  power  of  Congress  to  impose 

conditions  on  use  of,  9-202,  203 
Punishment  by  Congress  for  breach  of  mem- 
bers' privilege  not  bar  to  criminal  prose- 
cution for  assault  and  battery  in  com- 
mitting breach;  9-265 
Read  judication     of     adjudicated     matters, 

Congress  cannot  compel,  9-68 
Recovery    against    government,    extent    of 

power  of  Congress  to  fix,  9-69 
Republican  form  of  government,  power  to 

protect  in  states,  see  States. 
Retrospective   effect    of    appeals,    Congress 

may  provide  for,  9-69 
Rights  or  immunities  guaranteed  by  Consti- 
tution, power  of  Congress  to  protect,  ^ 
632 
Rules  of: 

Ascertainment  of  presence  of  majority, 

8-326 
Congress  may  prescribe,  8-326 
Contempt,  power  to  punish  for,  8-328 
Punishment  for  disorderly  behavior,  8- 

329 
Specifving  object  of  proceedings  under, 

8-327 
Statute,  rule  may  1  e  in  form  of,  8-327 
Rules  of  aecision  cannot  be  prescribed  by, 

9-67 
Rules  of  evidence.  Congress  may  prescribe, 

9-68 
Service  of  process  in  or  out  of  district.  Con- 
gress may  authorize,  9-68 
Slave  legislation,  power  of  Congress  as  to, 

9-189 
Slavery,  power  of  Congress  to  prohibit,  ^ 

381 
State    and    municipal    elections.    Congress 

cannot  control,  9-641 
State  courts,  power  of  Congress  to  confer 

federal  jurisdiction  on,  9-109 
State   officers   engaging   in    rebellion    ineli- 
gible to,  9-627 
States,   concurrent   action   of  not  essential 

to  exercise  of  right,  8-375 
States,    congressional    enforcement   of   Fif- 
teenth    Amendment    must     be    directed 
against,  9-640 
States,  power  of  Congress  to  enforce  Four- 
teenth Amendment  against,  9-631 
Territories,    power    of    Congress    over,    see 

Tebrttories. 
Territory  admitted  as  state,  jurisdiction  of 

ConflrrpsH  over,  9-196 
Territorj',    authority    of    Congress    to    ac- 
quire, 9-193 


CONGRESS  —  ConVd. 

Territory  freed  from  foreign  country,  au- 
thority of  Congress  over,  9-31 

Thirteenth  Amendment  does  not  authorise 
establishment  of  police  system  by  Con- 
gress, 9-381 

Treason,  powers  as  to,  9-133 

Vacancy  created  by  acceptance  of  incom- 
patible office,  8-335     • 

When  representation  of  newly-admitted 
state  in  Congress  begins,  9-199 

Witnesses,  right  to  compel  attendance  ol, 
8-327 

Witnesses,  right  to  examine,  8-327 

CONNECTING  CARRIERS: 

State  regulation  of  as  affecting  interstate 
commerce,  see  Cmmebcb. 

CONSCRIPTION: 

See  Abmy. 

CONSENT  JUDGMENTS: 

See  Judgments. 

CONSEQUENTIAL  DAAfAGES: 

See  Eminent  Domain. 

CONSIDERATION : 

Immoral   consideration  for  contract,   suffi- 
ciency of,  8-762 
Sufficiency  to  support  contract,  8-761,  7fi2 

CONSOLIDATION  OF  CORPORATIONS 

See  COBPOBATIONS. 

CONSPIRACY: 

Conviction  of  conspiracy  to  commit  offenee 
not  bar  to  indictment  for  actual  oommis- 
sion,  9-269 

Destruction  of  vessel,  power  of  Oongreas 
to  punish,  8-400 

Equal  protection  of  law,  power  of  Congreas 
to  punish  conspiracy  to  deprive  of,  S>- 
632 

Witnesses,  conspiracy  to  prevent  appear- 
ance of,  9-631 

CONSTITUTION: 

See  Amendments. 

Alaska  within  provisions  of,  under  treatjr 
of  cession,  8-278 

Amendments,  approval  of  President  to,  not 
essential,  9-217 

Amendments  of  corporation  charter  by 
constitutional  provision,  8-795 

Amendments  to  Federal  Constitution  the 
supreme  law  of  the  land,  9-220 

Analogy  to  state  constitution,  8-274 

Application  of  Federal  Constitution  to  ter- 
ritories, 9-206,  207 

Autonomy  of  states  preserved  by,  8-288 

Control  over  departments  of  government,  8- 
286 

Control  over  states,  8-286 

Convention  for  territorial  constitution,  val- 
idity of  statute  calling,  9-211 

Cuba  not  within  operation  of,  8-278 

Dates  of  ratification  by  several  states,  9- 
240 

District  of  Columbia,  application  of  provi- 
sions of  Constitution  to,  see  District  or 
Con;  Mm  A. 

Effect  of  existing  statute,  8-275 

Impairment  of  obligation  of  contracts  by 
constitutional  provisions,  see  Impad- 
ment  of  Obligation  of  Oontbactb. 
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CONSTITUTION  —  ConVd, 

Implied  powers  granted  to  United  States, 
by,  9-357 

Necessity  and  effect  of  written  constitu- 
tion, 8-269 

Operation  limited  to  states,  8-278 

Operation  not  coextensive  with  federal 
jurisdiction,  8-278 

Operation  not  extraterritorial,  8-277 

Operation  of,  on  annexed  territory  before 
incorporation  into  United  States,  8- 
279 

Organic  law  of  territory  as  constitution,  9- 
211 

People's  power  limited  by,  9-216 

Police  power,  limitations  placed  on  exercise 
of,  8-393 

Police  power  of  states,  exercise  of,  must  be 
subject  to  Federal  Constitution,  9-220 

Porto  Rioo  not  subject  to  revenue  clauses 
of,  8-280 

Powers  not  delegated  by  Constitution  re- 
served to  states,  9-356 

Powers  of  United  States  derived  from,  9- 
357 

President's  approval  not  essential  to 
amendments  to,  9-217 

Provisions  affecting  obligation  of  contracts, 
see  Impairment  of  Obligation  of  Con- 
tracts. 

Ratification,  manner  of,  8-273 

Ratification  of,  8-274,  9-240 

Reserved  powers  of  states  under,  9-356 

Source  of,  8-273 

State  constitution  not  a  contract,  8-770 

State  constitutions,  effect  of  provisions  as 
to  election  of  senators  and  representa- 
tives, 8-317 

State  laws,  supremacy  of  Federal  Constitu- 
tion over,  9-219 

Statutes  adopted  by  foreign  state  before 
admission  not  affected  by,  8-275 

Supremacy    of    Federal    Constitution    over 

state  laws,  9-219 
'Supreme  control,  8-286 

Supreme  law  of  the  land,  amendments  to 
Federal  Constitution  are,  9-220 

Supreme  law  of  the  land.  Federal  Constitu- 
tion is,  9-219 

Territories,  application  of  Federal  Con- 
stitution to,  9-206,  207 

Time  of  going  into  effect,  8-273;  9-240 

Union  created  by,  binding  upon  state,  8- 
276 

Union  created  by,  indestructible,  8-288 

"United  States,"  meaning  of  term  in  de- 
termining application  of  statute,  8-280 

CONSTITUTIONAL  CONVENTION: 

Selection  of,  8-274 

CONSTRUCTION    AND    INTERPRETA- 
TION: 

Amendment  controlling  in  case  of  conflict, 
8-255 

Amendments,  consideration  to  be  given  to 
conditions  existing  at  time  of  adoption, 
8-270 

Amendments  to  be  construed  in  light  of  ex- 
isting conditions,  8-267 

Common  law  as  affecting,  8-268 

Construction  to  nvoid  conflict  between 
amendment  and  original,  8-255 
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CONSTRUCTION    AND    INTERPRETA- 
TION —  ConVd. 
Contemporaneous  and  subsequent  construc- 
tion: 
Contemporary  interpretation  to  be  con- 
sidered, 8-262 
Practice  of  prosecution  by  criminal 
information,  8-265 
Contemporary  legislation  as  determin- 
ing, 8-264 
Extent    to    which    practical    construc- 
tion employed,  8-266 
''  Federalist "  as  aid   in   construction, 

8-265 
Inconsistent    practice   not   controlling, 
8-266 
Contemporaneous  construction,  effect  to  be 

given  to,  8-261  \ 

Debates    in    convention    and    Congress    as 

affecting,  8-270 
Exception  not  implied,  8-262 
Exceptions,  effect  of,  8-262 
Existing  laws  as  affecting  construction  of 

amendments,  8-267 
Existing  laws  as  affecting  construction  of 

Constitution,  8-267 
General  rules  of  interpretation: 

Adaptation  to  new  conditions,  8-271 
As  affected   by   nature  of  power  and 

nature  of  subject,  8-253 
As  a  whole,  8-253 
As  one  instrument,  8-253 
As  statutes  and  other  instruments,  8^ 

252 
By  reference  to  sources  of  judicial  in- 
formation, 8-253 
Construction  to  defeat  object  of  grant 

not  allowed,  8-255 
Construction  to  favor  obvious  ends,  8- 

254 
Contemporaneous  and  subsequent  prac- 
tical construction,  when  allowed,  8- 
260 
Doubtful  construction  not  allowed,  8~ 

253 
Effect  to  be  given  to  contemporaneous 
and   subsequent    practical    construc- 
tion, 8-262 
Import  of  terms  to  be  followed,  8-253 
Intent  to  be  followed,  8-253 
Judicial  construction  to  be  considered, 

8-271 
Mischief  to  be  remedied,  8-270 
Nature     and     object     of     particular 
powers,   etc.,   to   be   considered,   8- 
260 
Not  restricted  by  purpose  of  its  adop- 
tion, 8-254 
Objects  and  purposes  to  be  considered, 

8-253 
Practical  construction  required,  8-267 
Reasonable  interpretation  required,  8^ 

253 
Rule  stated  by  "  Federalist,*'  8-253 
Spirit  of  instrument  to  be  followed,  8~ 

253 
To  meet  new  conditions,  8-271 
Words  and  phrases: 

Affirmative  and  negative  words,  8- 

262 
As  words  of  general  import,  8-269 
By  comparison  with  words  in  oon< 
text,  8-269 
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CONSTRUCTION    AND    INTEIRPRErrA- 
TION  —  ConVd. 
General  rules  of  interpretation  —  ConVd. 
Words    and    phrases  —  ConVd, 

Collateral  aids,  when  inadmissible, 

8-260 
Common  law  in  aid  of  construc- 
tion of,  8-268 
Construed    according   to    common 

meaning,  8-259 
Construed  in  natural  and  obvious 

sense,  8-259 
Contemporaneous   and    subsequent 
practical  construction,  when  in- 
admissible, 8-260 
Bffect  to  be  given  to  all  words,  8- 

268 
In  sense  employed  at  time  of  adop- 
tion of  Constitution,  8-260 
In    sense    in    which    employed   at 
common    law    and    at    time   of 
adoption  of  Constitution,  8-259 
In  sense  to  give  effect  to  purposes 

intended,  8-260 
Liberal    construction    favored,    8- 

260 
Obvious  meaning  of  words  of  con- 
trol, 8-258 
Transposition  of  words  and  sen- 
tences not  favored,  8-261 
When     departure     from     obvious 
meaning  justified,  8-259 
Historical  origin  as  controlling,  8-266 
History    and    circumstances   of    period    as 

affecting,  8-267 
Liberal  and  strict  construction: 

Construed  as  outlining  powers  granted, 

8-265 
Fifth  Amendment,  liberal  construction 

favored,  8-266 
Fourteenth    Amendment,    liberal    con- 
struction favored,  8-256 
Liberal  construction  favored,  8-255 
Powers  confided  to  the  general  govern- 
ment: 
Power  to  legislate  with  regard  to 
forts,   etc.,    liberally   construed, 
8-257 
Power   to   pass   statute   to   carry 
Constitution  into  effect  liberally 
construed,  8-257 
Remedial     powers     liberally     con- 
strued, 8-257 
Powers  not  so  extended  by  liberal  con- 
struction as  to  interfere  with  those 
of  states,  8-258 
Privil^s  of  witnesses,  clause  secur- 
ing, broadly  construed,  9-278 
Prohibitions  and  limitations: 

On    power    of    Congress    liberally 

construed,  8-257 
On  powers  of  states  liberally  con- 
strued, 8-257 
Provisions     for     protection     of     life, 
liberty,  and  property: 
As  affecting  mode  of  taxation,  8- 

256 
Deprivation  of  property,  8-256 
Liberal    construction    favored,    8- 

255 
Prohibition   a^^ainst   searches   and 

seizures,  8-255 
Putting  twice  in  jeopardy,  8-256 
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TION— Conftf. 
Practical  construction,  effect  given  to,  8- 

262 
Preamble  as  aid  to,  8-280 

CONSTRUCTIVE  TREASON: 

See  Treason. 

CONSULAR  COURTS : 

Indictment  clause  not  applicable,  9-258 

CONSULS: 

See  Diplomatic  and  Consulab  Officebs. 

CONTEMPT: 

Commissioner    cannot    be    invested    with 

power  to  punish,  9h64 
Commission  for,  action  of  trespass  for,  8- 

329 
Congress  may  limit  power  of  federal  courts 

to  punish,  9-64 
Congress,  power  to  punish  for,  8-328 
Due  process  of  law  clause  as  affecting  power 

to  punish  for,  see  Due  Pbocess  of  Law. 
Federal  courts,  Congress  may  limit  power 

to  punish  for  contempt,  9-64 
House  of  Representatives  may  punish,  8- 

329 
Jury  trial  in  criminal  prosecutions,  pro- 
visions as  to,  not  applicable  to  pro<^ed- 

ings  for  contempt,  9-326 
Jury  trial  not  required  in  proceeding  for, 

9-130,  434 
Pardon  of  sentence  for,  power  of  President 

as  to,  9-18 
Punishment  by  Congress  for  contempt  not 

a  bar  to  punishment  for  contumacy,  9- 

271 
Punishment  of,  power  of  court  as  to,  &-64 
Refusal  of  witness  before   Senate  to  an- 
swer, 8-327 
Secret  session,  punishment  for  contempt  in, 

8-329 
Senate  may  punish,  8-328 
Statutory  provisions  regulating  procedure 

in  cases  of,  constitutional,  9-559 

CONTINUANCE : 

Member  of  Congress  not  entitled  to,  as 
matter  of  privilege,  S-b62 

CONTRACT  LABOR  LAW: 

See  Aliens. 

CONTRACTS: 

See  iMPAiBiiENT  OF  Obligation  of  Con- 
tracts; Tbade  Combinations  and 
Trusts. 

Breach  of  contract,  suit  to  restrain  acts 
by  state,  constituting,  9-365 

Capacity  of  government  to  contract,  8-287 

Collateral  inheritance  tax  not  a  contract, 
8-772 

Compensation  due  on  contracts  to  govern- 
ment, appropriation  essential  for,  8-710 

Confederate  notes,  contract  for  payment  of, 
enforceable,  9-237 

Congress  may  regulate  private  'contracts 
affecting  interstate  commerce,  8-419 

Consideration,  necessity  for,  8-761 

Constitution  of  state  not  a  contract,  8-770 

Contract  not  controlled  by  law  of  another 
state,  faith  and  credit  clause  does  not 
apply  to,  9-142 

County  seats,  statute  establishing,  not  a 
contract,  8-773 
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Definition  of,  8-780 

Element  of,  8-761 

Executory  and  executed  contracts  of  states 
distinguished,  8-764 

Executory  contracts  protected  from  im- 
pairment, 8-762 

Exemption  from  taxation  as  contract,  8- 
761 

Extraterritorial  contracts  protected  from 
impairment,  8-763 

Faith  and  credit  clause  as  affecting  con- 
struction of  contracts  of  another  state, 
see  Faith  and  Credit. 

Faith  and  credit  clause  not  applicable  to 
contract  not  controlled  by  law  of  another 
state,   9-142 

Form  of,  may  be  prescribed  by  state,  8- 
518 

Illegal  contracts,  due  process  of  law  clause 
not  applicable  to,  9-297 

Immoral  consideration  sufficient  to  sup- 
port, 8-762 

Impairment  of  obligation  of  contracts,  see 
Impairment    of    Obligation    of    Con- 

TBACTS. 

Implied  contracts  protected  from  impair- 
ment, 8-762 

Indians,  effect  of  executory  contract,  8- 
676 

Law  consenting  to  be  sued  not  a  contract, 
8-770 

Laws  recognizing  rights  or  obligations  dis- 
tinguished from  express  contracts,  8- 
771 

Legal  tender,  bank  notes  as,  8-724 

Liability  of  father's  estate  when  acting  as 
guardian  of  minor  son,  statute  regulat- 
ing, not  a  contract,  8-773 

Liberty,  right  to  contract  as  liberty  se- 
cured by  Fourteenth  Amendment,  9-428 

Mai^itime  contracts,  admiralty  jurisdiction 
of,  see  Admiralty. 

Mutual  assent  an  essential  element  of,  8- 
761 

Ifudum  pactum  not  a  contract,  8-761 

Payment  of  Confederate  notes,  contracts 
for,  enforceable,  9-237 

Payment  of  taxes  condition  precedent  to 
recovery  on  contract,  constitutionality  of 
statute  making,  8-884 

President,  money  due  on  contracts  made 
by,  appropriation  essential  for,  8-710 

Privileges  and  immunities  clause  as  af- 
fecting, 9-160 

Rebellion,  contracts  made  in  aid  of,  void, 
9-237 

Repudiation  of,  as  taking  of  private  prop- 
erty, 9-316 

Seamen,  validity  of  statute  regulating  con- 
tracts, 9-297 

States,  suits  on  contracts  of,  9-364 

Statutes  as  contracts,  8-771 

Torts,  right  of  action  for,  not  a  contract, 
8-763 

Validation  of  void  contract,  constitution- 
ality of  statute  providing  for,  8-884 

Wharjfage  line,  statute  providing  for  es- 
tablishment of,  8-773 

CONTRACTS   OF   AFFRBIGHTBfENT: 

See  Admiralty. 


CONTROVERSIES : 

Definition  of,  9-80 

CONVENTION  : 

Debates  of  as  guiue  to  interpretation,  8- 
270 

CONVEYANCES : 

See  Real  Property. 

Regulation  of,  constitutionality  of  statute 
providing  for,  8-886 

CONVICTION  : 

See  Jeopardy. 

CONVICT  LABOR: 

Contracts  for,  not  subject  to  protection 
against  impairment,  8-767 

CONVICT-MADE  GOODS: 

State  taxation  of,  see  Commerce. 

CONVICTS: 

See  Manufactures. 

COPYRIGHTS  AND  PATENTS: 

Arts,  what  are  useful,  8-622 

Assignee  of  author  or  inventor,  right  of, 
derivative,  8-624 

Assignee,  power  to  preserve  extended 
rights  to,  8-623 

Assignment  or  sale  of  patent  rights,  state 
cannot  interfere  with,  8-625 

Author  or  inventor,  power  of  Congress  to 
determine  who  was,  8-624 

Author,  right  of  dependent  upon  statute, 
8-618 

Authors  and  inventors;  power  to  grant 
limited  to,  8-624 

Authors,  protection  afforded  to  writings 
of,  8-622 

Common  law,  right  not  existing  at,  8-618 

Construction  of  patents  liberal,  8-622 

Control  of  state  over  dangerous  patented 
articles,  8-629 

Copyright  and  letters-patent  distinguished, 
8-619 

Copyright  of  state  laws  and  judicial  de- 
cisions, power  of  state  to  regulate,  8- 
630 

Copyright,  state  cannot  tax,  8-625 

Corporations,  state  interference  with  prop- 
erty right  in  patent  of  foreign,  8-631 

Corporation  stock  used  to  acquire  patented 
articles,  state  may  tax,  8-^25 

Dangerous  patented  articles,  power  of 
state  to  control,  8-629 

Dedication,  Congress  may  define,  8-620 

Distinction  between  copyright  and  letters- 
patent,  8-619 

Duration   for  limited  period,  8-623 

Effect  of  letters-patent,  8-630 

Exclusiveness  of  power  in  Congress,  8-620 

Expired  patent,  extension  of,  8-623 

Extended  rights,  power  to  preserve  to  as- 
signee, 8-623 

Extension  of  expired  patent,  8-623 

Extension,  power  of  Congress  to  provide, 
8-623 

Extent  of  power  to  grant,  8-622 

Extent  of  protection  accorded  by  copy- 
right, 8-619 

Extent  to  which  state  may  impose  condi- 
tion on  sale  of  patent  rights,  8-629 

Extent  to  which  state  may  restrict  sale  of 
dangerous  patented  articles,  8-630 
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Extraterritorial  effect  not  given  to,  8-621 

Foreign  corporations,  state  interference 
with  property  right  of,  in  patent,  8-631 

Government  cannot  use  patents  without 
compensation,  8-620 

Grant,  nature  and  purpose  of,  8-623 

Grant,  revocation  of  by  inventor,  Congress 
may  authorize,  8-621 

Incorporeal  right,  patent  is,  8-625 

Infringement,  injunction  to  prevent,  0-373 

Intellectual  labor,  writings  and  discov- 
eries must  be  result  of,  8-622 

Invention,  patents  must  relate  to,  8-622 

Inventors  and  authors,  power  of  Congress 
to  determine  who  were,  8-624 

Inventors  and  authors,  power  to  grant  lim- 
ited to,  8-624 

Judicial  decisions  and  state  laws,  power 
of  state  to  regulate  copyright  of,  8- 
630 

Letters-patent  and  copyright  distinguished, 
8-619 

Letters  patent,  extent  of  protection  ac- 
corded by,  8-619 

Liberal  construction  of  patents,  8-622 

License  tax,  discrimination  in  imposition 
of  on  sale  of  patent  rights,  8-626 

License  tax  on  sale  of  patent  rights,  state 
cannot  impose,  8-625 

Limitation  of  time  for  which  granted,  8- 
623 

Literary  property,  power  of  Congress  as  to, 
8-620 

Medicine,  patent  for  not  an  authority  to 
practice,  8-631 

Nature  of  patent  right,  8-625 

Nature  of  trademark,  8-631 

Negotiable  instruments,  state  cannot  pre- 
scribe form  of  for  purchase  of  patent 
rights,  8-626 

Patent  an  incorporeal  right,  8-625 

Patented  articles  subject  to  state  taxation, 
8-625 

Patented  telephones,  state  regulation  of 
use  and  rental  of,  8-630 

Patent,  effect  of  grant  of,  8-630 

Patent  for  medicine  not  a  qualification  of 
unlicensed  person  to  practice,  8-631 

Patent  must  be  for  an  invention,  8-622 

Patents  liberally  construed,  8-622 

Patents,  right  of  government  to  use,  8- 
620 

Patents,  rights  acquired  under,  8-620 

Police  power,  state  control  of  dangerous 
patented  articles  as  exercise  of,  8^29 

Police  power,  state  tax  on  patented  ar- 
ticles an  exercise  of,  8-625 

Power  of  Congress  as  to,  limitation  on, 
8-622 

Power  to  define  dedication,  8-620 

Power  to  enact  special  statute  in  aid  of 
inventor,  8-620 

Power  to  give  inventor  authority  to  recall 
granted  rights,  8-621 

Power  to  provide  for  extension,  8-623 

Promissory  note,  power  of  state  to  regulate 
form  of,  in  purchase  of  patent  rights, 
8-626 

Promotion  of  progress  of  science  and  use- 
ful arts,  power  of  Congress  limited  to, 
8>622 
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Protection  accorded  by  copyright,  extent 
of,  8-619 

Protection  accorded  by  letters-patent,  8— 
619 

Protection  incidentally  afforded  trade- 
marks, 8-632 

Purpose  of  grant  of,  8-623 

Kelief  of  particular  inventors.  Congress 
may  enact  special  Acts  for,  8-621 

Renewal  of  grant,  power  of  Congress,  8- 
623 

Renewed  patents,  extension  of,  8-623 

Retrospective  statute  protecting  patents, 
validity,  8-620 

Revocation  of  granted  rights.  Congress 
may  give  inventor  autnority  for,  8-621 

Right  dependent  on  statute,  8-^18 

Right  of  discovery  not  taxable  by  states, 
8-624 

Sale  of  patented  articles,  power  of  state 
to  prohibit,  8-629 

Sale  of  patent  rights,  discrimination  by 
state  in  imposition  of  license  tax  on, 
8-626 

Sale  of  patent  rights,  imposition  of  condi- 
tions on  by  state,  8-628 

Sale  or  assignment  of  patent  rights,  state 
cannot  interfere  with,  8-625 

*'  Secure "  used  in  reference  to  future 
right,  8-619 

Special  Acts  for  the  relief  of  particular 
inventors.  Congress  may  enact,  8-621 

Special  statute  in  aid  of  inventor,  8-620 

Specifications  liberally  construed,  8-622 

State  cannot  impose  discriminating  license 
tax  on  sale  of  patent  rights,  8-626 

State  cannot  impose  license  tax  on  sale  of 
patent  rights,  8-625 

State  cannot  prescribe  form  of  note  for 
purchase  of  patent  rights,  8-626 

State  cannot  regulate  assignment  or  sale 
of  patent  rights,  8-625 

State  cannot  tax  copyright,  8-625 

State  cannot  tax  patent  rights,  8-624 

State  control  over  dangerous  patented  ar- 
ticles, 8-629 

State,  extent  of  restrictions  which  may  be 
imposed  on  sale  of  dangerous  patented 
articles,  8-630 

State  interference  with  property  right  of 
foreign  corporations  in  patent,  8-631 

State  laws  and  judicial  decisions,  power 
of  state  to  regulate  copyright  of,  8- 
630 

State  may  impose  conditions  of  sale  of 
patent  rights,  8-628 

State  may  prohibit  sale  of  patented  ar- 
ticles, 8-629 

State  regulation  of  use  and  rental  of  pat- 
ented telephones,  8-630 

States  cannot  exercise  power,  8-620 

State  taxation  of  corp<>ration  stock  used 
to  acquire  patented  articles,  8-625 

State  taxation  of  patented  articles,  8-625 

Statute  protecting  patent  given  retro- 
spective operation,  8-620 

Statute  the  source  of  right,  8-618 

Taxation  by  state  of  stock  used  to  acquire 
patented  articles,  8-625 

Taxation,  discrimination  in,  of  sale  of 
patent  rights,  8-626 
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Tax  on  patented  articles,  state  may  im- 
pose, 8-625 

Tax  on  patent  rights,  state  cannot  im- 
pose, 8-624 

Tax  on  property  right,  state  cannot  im- 
pose, 8-625 

Time  for  which  duration  limited,  8-623 

Trademark,  nature  of,  8-631 

Trademarks,  clause  not  authority  for  legis- 
lation as  to,  8-631 

Trademarks,  incidental  protection  of,  8- 
632 

Useful  arts,  what  comprised  in,  8-622 

Writings  and  discoveries  must  be  the  re- 
sult of  intellectual  labor,  8-622 

Writings  of  authors,  protection  afforded, 
8-622 

Writings,  what  included  under  term,  8-631 

CORPORATION  COMMISSIONS: 

See  Corporations. 

CORPORATIONS : 

See  Bonds;  Foreign  Corporations. 

Acceptance  of  new  charter,  effect  of,  8-787 

Agencies  of  federal  government,  state  taxa- 
tion of,  9-231,  232 

Aliens,  corporations  included  under,  0-106 

Amendment  of  charters  of,  as  impairment 
of  contract  obligation,  see  Impairment 
OF  Orligation  of  Contracts. 

Bankruptcy  Acts  applicable  to,  8-588 

Bills  of  credit,  issuance  of,  by  corporation, 
see  Bills  of  Credit. 

Bonds  of  private  corporations,  prohibition 
against  impairment  of,  see  Impairment 
OF  Orligation  of  Contracts. 

Capital  stock,  constitutionality  of  stat- 
ute authorizing  reduction  of,  8-794 

Charter  as  contract,  8-261 

Charters  of,  prohibition  against  impair- 
ment of,  see  Impairment  of  Orligation 
of  Contracts. 

Chinese,  state  statute  prohibiting  employ- 
ment of,  a  violation  of  treaty  rights, 
9-229 

Citizens  are  not,  9-386 

Citizens,  corporations  are  not,  within 
meaning  of  privileges  and  immunities 
clauses,  9-162,  397 

Citizens,  corporations  as,  9-106 

Citizenship  of,  how  determined,  9-162 

Citizens  of  creating  state  for  jurisdic- 
tional  purpose,   corporations  are,   9-163 

Commissioners,  injunction  to  restrain  en- 
forcement of  unlawful  order  by,  9-371 

Consolidation,  effect  as  dissolution,  8-809 

Consolidation  of  foreign  corporations,  8- 
524 

Conviction  of  stockholder  and  secretary  of 
corporation  as  bar  to  action  against  cor- 
poration, 9-268 

Creation  by  Congress,  8-684 

Discharge,  denial  of  in  Bankruptcy  Act 
does  not  affect  constitutionality  of  stat- 
ute, 8-590 

Discrimination  against  in  Bankruptcy  Actsi 
8-590 

Dissolution  of  constituent  companies  of 
consolidated  corporation  as  affecting 
grant  of  exclusive  privileges,  8-809 


CORPORATIONS  —  ConVd, 
Dissolution  of  corporation  not  impairment 

of  charter,  8-790 
District  of  Columbia,  nature  of  corpora- 
tion organized  in,  8-658 
Due  process  of  law  clause  applies  to,  9-290 
Due  process  of  law  clause  as  affecting 
regulation  of,  see  Due  Process  of  Law. 
Due    process    of    law    clause    as    affecting 

taxation  of,  see  Due  Process  of  Law. 
Due    process    of    law    clause    as    affecting 
validity  of  statute  relating  to,  see  Due 
Process  of  Law. 
Equal  protection  of  laws  as  affecting^  see 

Equal  Protection  of  Law. 
Faith  and  credit  clause  not  applicable  to 

acts  of,  9-142 
Foreign  corporations: 

Agencies  of  national  government,  state 
cannot  regulate  foreign  corporations 
acting  as,  9-165 
Conditions  imposed  by  state  on  right 
to  do  business  must  be  complied 
with,  9-163 
Consolidation  of,  under  state  laws,  8- 

524 
Injunction  to  prevent  exclusion  from 

state,  9-373 
Insurance   companies   of  other   states, 
state  may  regulate  agency  of,  9-164 
Power   of  state  to   impose  conditions 

on,  8-866 
Privilegies  and  immunities  clause  does 
not  prohibit  state  regulation  of  right 
to  do  business,  9-163 
Revocation  of  permission  to  do  busi- 
ness in  state,  9-164 
Service  on,  as  affecting  faith  and  credit 

to  be  given  to  judgment,  9-151 
State   may    prohibit   actions   between, 

on  foreign  judgments,  9-156 
Suits  against  foreign  corporations  by 
nonresident,    state    statute    regulat- 
ing, valid,  9-175 
Foreign  corporations  as  persons,  9-423 
Foreign  corporations,  due  process  of   law 
clause  as  affecting,  see  Due  Process  of 
Law. 
Franchise  granted  to  corporation  by  two 

states  not  a  prohibited  compact,  8-906 
Franchise   tax   on   corporation   dealing   in 

imported  goods  valid,  8-895 
Interstate  commerce,  employment  of  state 
corporations  by  Congress  as  instrument 
to  regulate,  8-401 
Interstate  commerce,   protection   of   corpo- 
rations engaged  in,  8-378 
Officers,  equal  protection  of  laws  as  affect- 
ing statute  regulating,  se^  Equal  Pro- 
tection OF  Law. 
Persons,    corporations    as    persons    within 

equal  protection  of  law,  9-545 
Persons,     corporations     as,     within    mean- 
ing of  due  process  clause,  9-423 
Persons,  corporations  may  be,  9-386 
Police   power,   exercise   of,   by    state   over 
corporation   not  an   impairment  of  con- 
tract obligation,  8-752 
Property  tax  imposed  by  state  on  corpora- 
tions organized   under  Act  of   Congress 
valid,  9-232 
Railroad  corporations  as  persons,  9-423 
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Receivers   appointed    under    state    statute, 

powers  of,  8-602 
Restraint  of  interstate  commerce  by,  state 

cannot  prohibit,  8-431 
Service  of  process  on,  as  affected  by  due 

process  of  law  clause,  see  Due  Prooess 

OF  Law. 
Service  of  process  on,  statute  regulating, 

constitutional,  8-886 
State    control    of    corporations    organized 

under  law  of  Congress,  9-230 
State  not  required  to  give  faith  and  credit 

to  acts  of,  9-142 
State   taxation   of,    as   tax   on    interstate 

commerce,  see  Commerce. 
State  taxation   of  corporation   performing 

service   for   national  government,   9-232 
State   taxation    of   domestic   corporations, 

9-359 
State  taxation  on  property  of  corporations 

organized  under  Act  of  Congress  valid, 

9-232 
Stockholder   bound   by   judgment   against, 

9-147 
Taxation  of  domestic  corporations  by  state, 

9-359 
Tax  on  dividends  and  income  not  a  direct 

tax,  8-308 
Trustees  of  corporations,  statute  affecting 

liability   of,    not   applicable   to   existing 

contracts,  8-857 
Voluntary    bankruptcy,    corporations    can- 
not go  into,  8-591 
Winding    up    insolvent    corporations,    pro- 
ceedings under  state  statute,  8-602 

CORRUPT  PRACTICES  ACT: 

See  Statutes. 

COSTS : 

See  Actions. 

Allowance  of,  not  denial  of  equal  protec- 
tion of  laws,  9-657 

Increase  of  costs  on  conviction,  statute 
providing  for,  unconstitutional,  8-738 

Summary  judgment  against  prosecutor  for 
costs  not  a  violation  of  due-process 
clause,  9-444 

COUNTERFEITING    AND    FORGING: 

Altered  national  currency,  state  cannot 
punish  passing  of,  8-610 

Coin  and  securities.  Congress  may  punish 
passing  of  counterfeit,  8-607 

Conspiracy  to  make  counterfeit  coin  not  an 
infamous  crime,  9-260 

Counterfeit  government  obligations,  offense 
of  passing,  not  an  infamous  crime,  9- 
260 

Counterfeiting  and  passing  distinguished, 
8-609 

Counterfeiting  notes  at  different  times 
distinct  offenses,  9-270 

Foreign  coins,  state  courts  have  jurisdic- 
tion of  offense  of  counterfeiting,   8-610 

Foreign  notes,  state  mav  punish  counter- 
feiting of,  8-636 

Foreign  securities,  C^on<»res8  may  punish 
counterfeiting  of,  8-607 

Forfeiture  of  counterfeit  coin  constitu- 
tional, 9-301 


COUNTEKFEITING    AND    FORGING  — 

ConVd. 

Forging  order  laid  to  defraud  different 
persons  a  distinct  offense  for  each,  9-271 

International  law,  counterfeiting  forei^ 
money  as  offense  against^  8-636 

International  law,  counterfeiting  notes  of 
foreign  corporation  as  offense  against, 
8-636 

International  law,  counterfeiting  securities 
of  foreign  nation  as  offense  against,  8- 
636 

Jurisdiction  of  states  to  punish  counter- 
feiting securities  and  current  coin  of 
United  States,  8-608 

Moulds  or  tools,  state  statute  may  pro- 
vide penalty  for  possession  of,  8-609 

Passing  altered  national  currency,  state 
cannot  punish,  8-610 

Passing  and  counterfeiting  distinguished, 
8-609 

Passing  counterfeit  coin  and  securities, 
po^er  of  states  to  punish,  8-609 

Passing  counterfeit  government  obliga- 
tions not  an  infamous  crime,  9-260 

Passing  counterfeit  notes  at  different  times 
distinct  offenses,  9-270 

Passing  counterfeit  securities,  state  may 
punish,  8-610 

Passing  of  counterfeit  coin  and  securities. 
Congress  may  punish,  8-607 

Possession  of  counterfeit  moulds  or  tools, 
state  statute  providing  penalty  for  valid, 
8-609 

Power  to  punish  passing  counterfeit  coin 
and  securities,  8-607 

Punishment  of  counterfeiting  securities 
and  current  coin  of  United  States,  con- 
current jurisdiction  of  state,  8-608 

Securities,  Congress  may  punish  counter- 
feiting and  forging  of,  8k607 

Securities,  power  of  state  to  punish  pass- 
ing counterfeit,  8-610 

State  cannot  punish  passing  altered  na- 
tional currency,  8-610 

State  courts  have  jurisdiction  of  offense 
of  counterfeiting  foreign  coins,  8-610 

State  may  punish  counterfeiting  of  for- 
eign notes,  8-636 

State  may  punish  passing  counterfeit  coin 
and  securities,  8-609,  610 

States,  concurrent  jurisdiction  of  to  punish 
counterfeiting  securities,  and  current 
coin  of  United  States,  8-608 

State  statute  providing  penalty  for  pos- 
session of  counterfeit  moulds  or  tools 
valid,  8-609 

State  statute  punishing  counterfeiting 
securities  and  current  coin  of  United 
States  valid,  8-608 

States,  view  that  states  have  no  jurisdic- 
tion over  offense  of  counterfeiting  United 
States  currency,  8-608 

COUNTIES: 

Change  in  boundaries  of,  not  impairment 
of  obligation  of  contracts,  8-784 

Classification  of  counties  constitutional, 
9-595 

County  seat,  statute  establishing,  not  a 
contract,  8-773 

Demand  before  suit  against  county,  va- 
lidity of  state  statute  requiring,  9-114 
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Injuries  from  defects  in  liighway,  consti- 
tutionality of  statute  regulating  liabil- 
i^  of  county,  9-606 

Printing,  provision  for  publishing  notices 
in  certain  newspapers  constitutional,  0- 
532 

Suits  against  counties  not  suits  against 
state,  9-363 

Suits  against  county,  state  statute  re- 
quiring bringing  of  in  county  court  not 
binding  on  federal  courts,  9-115 

Territorial  change  in,  as  impairment  of 
obligation  of  contracts,  8-781 

Warrants  issued  by,  see  Wabbants. 

COUNTY  SEATS: 
See  CoMMEBCE;  Counties. 

COUNTY  WARRANTS : 

See  Wabrants. 

COUPONS: 

Impairment  of  coupons  issued  ^by  state,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Tax-receivable  coupons,  issuance  as  bills  of 
credit,  see  Bills  of  Credit. 

COURT-MARTIAL, : 

See  Abmt;  Militia;  Navy. 
Assassins    of    President,    trial    by    court- 
martial,  8-643 

COURT  OF  CLAIMS: 

Alteration  of  jurisdiction  of,  statute  pro- 
viding for,  not  impairment  of  contract 
obligation,  8-752 

Nature  and  jurisdiction  of,  9-59 

COURT  OF  INQUIRY: 

See  Courts-martial. 

COURTS: 

See  Removal  of  Causes. 

Absence  of  ruling  on  motion,  legislature 
may  prescribe  effect  to  be  given  to, 
9-68 

Administrative  departments,  courts  have 
not  supervisory  power  over,  9-G4 

Admiralty  courts,  exclusive  jurisdiction 
of,  9-64 

Alteration  of  modes  of  proceeding  in  suits. 
Congress  may  authorize  courts  to  make, 
9-68 

Alterations  and  additions  in  process.  Con- 
gress may  authorize  courts  to  make, 
9-68 

Appeal,  Congress  may  prescribe  in  what 
cases  to  be  allowed,  0-()8 

Appeal  from  commissioner  of  patents,  8- 
621 

Appeals  from.  Congress  may  authorize 
retrospective  effect  to  be  given  to,  9-69 

Appellate  jurisdiction,  see  Appeals. 

Appointment  of  election  supervisors  may 
be  imposed  on  courts,  9-66 

Appointment  of  examiner  in  another  dis- 
trict, power  of  Supreme  Court  to  fix 
rule  for,  9-67 

Appointments  of  officers  not  subject  to  su- 
pervision of,  9-45 

Assumption  of  judicial  functions  by  Con- 
gress unconstitutional.  9-07 

Attorneys,  Congress  may  not  prescribe 
qualifications  for  admission,  0-69 


COURTS  —  ConVa. 

Board   of    land   commissioners,   review   of 

decisions  of,  may  be  imposed  on  courts, 

9-66 
Claims,    power    of    Congress    to    establish 

courts  for,  9-59 
Comments  by  court  on  evidence,  9-343 
Commercial   power,   grant   of   jurisdiction 

as  dependent  upon,  9-94 
Commissioner  of  United  States  not  a  court, 

9-60 
Commissioners,  power  of  courts  to  appoint, 

9-43 
Commissions,  Congress  may  require  courts 

to  review  findings  of,  9-64 
Condemnation  proceedings,  tribunal  to  de* 

termine  value  of  property  in,  9-321 
Conditions  to  recovery  against  government, 

power  of  Congress  to  prescribe,  9-69 
Confederate  courts,  act  establishing,  void, 

9-235 
Congress  can  vest  judicial  power  in  courts 

only,  9-58 
Congress  may  limit  power  to  punish  for 

contempt,  9-64 
Conquered    territory,    military    courts    in, 

9-60 
Constitutionality   of   state   statutes   under 

state    constitutions,    power    of    federal 

court  to  ascertain,  9-63 
Constitutionality     of     statutes,     duty     of 

courts  to  determine,  9-61 
Constitutionality     of     statutes,     duty     of 

courts  to  presume,  9-62 
Construction    of    state    statutes    and    con- 
stitutions  by   state  courts,   effect  given 

to  in  federal  court,  8-886 
Construction  of  statutes,  duty  of  court  as 

to,  9-61 
Consular  courts,  provision  as  to  jury  trial 

not  applicable  to,  9-326 
Contempt,   Congress   may   limit   power   to 

punish  for,  9-64 
Contempt,  power  to  punish  for,  9-64 
Contracts   not   impaired   by   establishment 

or  discontinuance  of  courts,  8-883 
Court  of  Claims: 

Jury  trial  provision  not  applicable  to 

suits  against  government  in,  9-339 

Court    of    Claims,    power    of    Congress    to 

establish,  9-59 
Courts  of  Indian  offenses,  nature  of,  9-60 
Creation  of  inferior  courts,  power  of  Con- 
gress, 8-633 
Decisions.   Congress  cannot   prescribe   rule 

of,  9-67 
De  facto  governments,   statute  validating 

proceedings  of  courts  of,  valid,  8-736 
Defense  interposed  to  indictment  in  state 

court,  federal  jurisdiction  of,  9-84 
Directing  verdict,  9-342 
Distribution  of  judicial  power  by  Congress, 

8-682 
District  of  Columbia,  courts  in,  8-669 
District    of    Columbia    courts,    powers    of 

Congress  as  to,  9-69 
Due  process  of  law  clause  as  affecting  pro- 
ceedings in,  see  Due  Process  op  Law. 
Effect  to  be  given  to  proceedings  of  United 

States  courts,  9-143 
Election  supervisors,  appointment  of,  may 

be  imposed  on  courts,  9-66 
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Eminent  domain,  power  of  courts  to  re- 
strain exercise  of  right  of»  9-319 
Enforcement    of    alleged    unconstitutional 
law,     courts    cannot    enjoin     President 
from,  9-73 
Enforcement  of  powers  of  federal  govern- 
ment by,  8-283 
Equity  jurisdiction,  power  of  Congress  to 

confer  on  inferior  courts,  9-68 
Establishment   of    courts    for    District    of 
Columbia,  power  of  Congress  as  to,  9-59 
Establishment  of  territorial  courts,  power 

of  Congress  as  to,  9-59 
Establishment,  requirement  as  to,  manda- 
tory on  Congress,  9-68 
Evidence,  Congress  may  prescribe  rules  of, 

9-68 
Examiner  to  take  evidence  in  another  dis- 
trict, power  of  Supreme  Court  to  regu- 
late appointment  of,  9-67 
Executions,  Congress  may  be  authorized  to 

issue,  on  judgments,  9-69 
Executive  and   administrative  officers,  ex- 
tent   to   which   judicial   power   may   be 
conferred  on,  9-70 
Executive  officers,  extent  of  power  of  Con- 
gress to  control  by  mandamus,  9-72 
Executive    officers,    extent    of    power    of 

courts  to  control  by  injunction,  9-72 
Faith  and  credit  clause  a  rule  for  guid- 
ance of,  9-146 
Faith  and  credit  clause  as  affecting  United 

States  courts,  9-143 
Faith  and  credit  to  be  given  by  United 
States    courts    to    proc^ings    of    state 
courts,  9-143 
Faith  and  credit  to  be  given  to  judicial 
proceedings  of,  see  Faith  and  Credit. 
Finding  of  issues  of  fact  by,  9-342 
Forms  of  proceedings.  Congress  may  pre- 
scribe, 9-68 
Habeas  corpus,  issuance  and  suspension  of 

writ  of  by  inferior  courts,  8-633 
Itldian  nations,  faith  and  credit  to  be  given 

judgments  of  courts  of,  9-143 
Indian  offenses,  nature  of  courts  for,  9-60 
Indictment  in  federal  court  not  barred  by 
indictment  for  same  offense  in  state  court, 
9-266 
Inferior  courts: 

Alteration  or  abolition  of  jurisdiction 

of  inferior  courts  by  Congress,  9-77 

Appellate  jurisdiction,  extent  to  which 

Congress    may    confer,    on    inferior 

courts,  9-78 

Appellate     jurisdiction     of     Supreme 

Court  over,  9-124 
Circuit  Courts,  extent  to  which  an  in- 
ferior court,  9-78 
Circuit  Courts,  jurisdiction  of  actions 
between   citizens  of   different  states 
as    related    to    legislative    grant   of 
jurisdiction  to,  9-104 
Circuit  Courts,  power  of  Congress  to 
confer   original    jurisdictiofi   on,   9- 
77 
Circuit  Courts,  power  of  Congress  to 
withhold    jurisdiction    of    any    enu- 
merated controversies  from.  9^77 
Circuit  Courts,   power   to  issue  man- 
damus, 9-107 


COURTS  —  ConVd. 

Inferior  courts  —  Cont'd. 

Circuit  Courts,  removal  of  causes  from, 

see  Removal  of  Causes. 
Circuit  Courts,  statute  giving  jurisdic^ 
tion  to,  in  all  suits  to  which  alien  a 
party,  unconstitutional,  9-79 
Concurrence  of  Constitution  and  stat- 
utes essential  to  jurisdiction  of,  9- 
77 
Constitution  and  laws  source  of  juris- 
diction of,  9-76 
Distribution  of  jurisdiction  among,  8- 

633,  9-78 
District  Courts,  admiralty  jurisdiction 

of,  9-86 
District  Courts,  nature  of  jurisdiction 

over  admiralty  courts,  9-87 
Grand  jury,  power  of  inferior  court  to 

impanel,  not  inherent,  9-78 
Impaneling  grand   jury,  power  of   in- 
ferior court  as  to,  not  inherent,  9- 
78 
Issuance  of  writs  by,  8-633 
Original  jurisdiction,   limit  on   power 
of   Congress   to   confer,   on    inferior 
courts,  9-78 
Original  jurisdiction  of  Circuit  Courts, 

powers  of  Congress  as  to,  9-77 
Parties,  power  of  Confess  to  regulate 
jurisdiction  of  inferior  courts  as  to, 
9-77 
Power  of  Congress  to  create,  8-633 
Re-examination    of    facts,    jurisdiction 

of  inferior  courts  as  to,  9-350 
Source  of  jurisdiction  of,  9-76 
Succession  of  courts  for  original  and 

appellate  jurisdiction,  9-78 
Tenure  of  judges  of,  9-73 
Withholding  jurisdiction  of  enumerated 
controversies    from    Circuit    Court, 
power  of  Congress  as  to,  9-77 
Injunction,  extent  of  power  of  courts   to 

control  executive  officers  by,  9-72 
Injunction  will  not  lie  to  restrain  enforce- 
ment of  alleged  unconstitutional  law  by 
President,  9-73 
Interstate  commerce  commission,  Congress 
may  authorize  issuance  of  subpoenas  by 
courts  in  aid  of  proceedings  of,  fr-65 
Interstate  commerce  commission.  Congress 
may  proscribe  effect  to  be  given  findings 
of,  9-68 
Interstate     commerce    commission    not    a 

court.  9-61 
Interstate  commerce  commission,  review  by 

courts  of  findings  of,  9-65 
Investigation  of  affairs  of  debtor  of  govern- 
ment, Congress  cannot  authorize,  9-69 
Issuance  of  writs  by  inferior  courts,  power 

of  Congress  to  authorize,  8-633 
Judges,  diminution  of  salaries  of,  9-73 
Judges,  duties  which  may  be  imposed  on, 

in  nonjudicial  capacity,  9-70 
Judges,  power  of  Congress  to  impose  non- 
judicial functions  on,  9-70 
Judgments,    Congress    may    authorize    is- 
suance of  executions  on,  9-69 
Judprments  not  subject  to  review  by  politi- 

cnl  departments.  9-64 
Judgments,   powers  of  Congress  as  to  re- 
versal of,  9-69 
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Judicial  functions  cannot  be  assumed  by 
Congress,  9-67 

Judicial  power,  extent  to  which  Congress 
may  confer  on  executive  and  adminis- 
trative officers,  9-70 

Judicial  power  to  be  vested  in,  9-68 

Judicial  proceedings,  faith  and  credit  clause 
as  affecting,  see  Faith  and  Credit. 

Judicial  process,  duty  of  President  to  as- 
sist, 9-64 

Jurisdiction  of  inferior  courts,  8-633 

Jurisdiction  of  the  several  courts,  see 
Jurisdiction. 

Jury  trial,  courts  to  which  requirement  as 
to,  applies,  9-130 

Land  commissioners,  courts  may  be  com- 
pelled to  review  decisions  of,  9-66 

Limitation  upon  power  of  courts  to  de- 
termine constitutionality  of  statute,  9-62 

Mandamus,  extent  of  power  of  courts  to 
control  executive  officers  by,  9-72 

Mandatory  provisions  as  to  establishment 
of,  9-68 

Military  authority,  power  of,  to  establish 
court,  9-10 

Military  courts  in  conquered  territory,  9- 
60 

Ministerial  duties,  power  of  courts  to  con- 
trol officers  in  exercise  of^  9-73 

Modes  of  proceedings  in  suits,  Congress 
may  authorize  courts  to  alter,  9-68 

New  trial,  powers  of  Congress  as  to,  9-69 

New  trial,  right  of  court  to  make  granting 
of,  conditional  upon  remission  of  part  of 
verdict,  9-360 

Nonjudicial  proceedings,  Congress  may  im- 
pose review  of,  on  courts,  9^64 

Nonsuit,  power  of  court  to  grant  for  want 
of  sufficient  evidence,  9-342 

Offense  on  vessel  held  by  pirates,  jurisdic- 
tion of  federal  courtk  of,  8-636 

Officers  ofj  see  Judicial  Officers. 

Pacific  railway  commission  not  a  court,  9- 
61 

Pension  bureau.  Congress  may  authorize 
courts  to  compel  attendance  of  witnesses 
before,  9-66 

Political  department  cannot  interfere  with 
judgments  of  court,  9-64 

Power  of  courts  to  punish  for  contempt,  9- 
64 

Privilege  of  witness,  duty  of  court  when 
privilege  claimed,  9-279 

Procedure,  power  of  Congress  to  prescribe, 
9-68 

Proceedings  of  courts  of  Indian  nations, 
effect  to  be  given  by  states  to  proceedings 
of,  9-143 

Proceedings  of  territorial  courts,  effect  to 
be  given  by  states  to,  9-143 

Process,  Congress  may  authorize  courts  to 
alter  or  add  to,  9-68 

Process,  Congress  may  regulate  service  in 
or  out  of  district,  9-68 

Production  of  documents.  Congress  may  au- 
thorize courts  to  compel,  for  use  of  inter- 
state commerce  commission.  9-66 

Provisional  court,  power  of  President  to 
establish.  9-9 

Public  use,  power  of  courts  to  determine 
fact  of,  9-317 


COURTS  —  ConVd. 

Qualifications  of  attorneys.   Congress   ma^r 

not  prescribe,  9-69 
Rates  of  tolls^  court  mav  be  authorized  to 

fix,  9-66 
Re-examination   of   facts   in   causes   trans- 
ferred from  abolished  court,  9-360 
Regulation   of,   not   impairment  of   obliga- 
tion of  contracts,  8-883 
Relation  to  judicial  power  in  England,  9- 

62 
Retrospective   effect   of    appeals,    Congress 

may  regulate,  9-69 
Reversal  of  judgment,  powers  of  Congress 

as  to,  9-69 
Review    of    adjudicated    matter.    Congress 

cannot  compel,  9-68 
Review  of  findings  of  interstate  commerce 

commission,  9-65 
Review  of  nonjudicial  proceedings,  power  of 

Congress  to  impose  on  courts,  9-64 
Right  of  justices  to  hold  circuits  without 

commission,  9-56 
Rule  of  decision.  Congress  cannot  prescribe 

for  courts,  9-67 
Rule  of  evidence,  Congress  may  prescribe, 

9-68 
Rule  on  motion,  legislature  may  prescribe 

effect  to  be  given  to,  9-68 
Ruling  of   Supreme  Court  as   to  appoint- 
ment   of    examiner    in    another    district 
valid,  ^-67 
Salaries   of  judges   cannot  be   diminished, 

9-73 
Salaries  of  judges  of  territorial  courts,  pro- 
hibition   against    diminution    does    not 
apply  to,  9-73 
Service  of  process   in   or   out  of  district, 

courts  may  regulate,  9-68 
State  cannot  interfere  with,  8-683 
State    constitution,    federal    courts   cannot 
determine     validity     of     state     statutes 
under,  9-63 
State  courts: 

Acquittal  in  state  court  not  a  bar  to 

indictment  in  federal  court  for  same 

offense,  9-266 

Administration  of  federal  law  by,  9-61 

Appellate     jurisdiction     of     Supreme 

Court  over,  8-263,  266>  9-124 
Appointment    of    senator,    extent    of 

jurisdiction  as  to,  8-323 
Appointment  of  senator,  state  Supreme 
Court  without  jurisdiction  of.  8-323 
Authority     from     Congress     to     state 

courts' to  act,  9-109 
Bankruptcy  Act.  effect  of,  on  jurisdic- 
tion of  liens,  8-601 
Bankruptcy  proceedings.  Congress  can- 
not require  state  courts  to  entertain. 
9-109 
Bankruptcy    proceedings,    jurisdiction 

as  to,  8-^600,  601 
Concurrent    jurisdiction    with    federal 

courts,  extent  of,  9-108 
Congress  may  delegate  to  state  courts 
power  to   fix   compensation    in   con- 
demnation proceedings,  9-321 
Congress   may   exclude   state  jurisdic- 
tion,  9-110 
Construction  by  state  courts  of  statute 
and  ordinance,  effect  of,  ^644 
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State  courts  —  QonVd. 

Construction  of  state  statutes  and  con- 
stitutions by  state  court,  extent  to 
which  followed  in  federal  court,  8- 
887 

Control  of  states  over^  9-360 

Decisions  of,  due  process  of  law  clause 
as  affecting  validity  of,  see  Due 
Process  of  Law. 

Decisions  of  state  courts,  effect  given 
to,  in  federal  courts,  9-103 

Delegation  by  Congress  to  state  courts 
of  power  to  determine  compensation 
in  condemnation  proceedings,  9-321 

Due  process  of  law  clause  as  affect- 
ing validity  of  rulings  of,  see  Due 
Pbocess  of  Law. 

Effect  of  construction  of  Constitution, 
8-271 

Elections,  extent  of  jurisdiction  as  to, 
8-323 

Extent  to  which  Congress  may  confer 
jurisdiction  on  state  courts,  9-109 

Faith  and  credit  clause  as  affecting 
judicial  proceedings  of,  see  Faith 
AND  Credit. 

Faith  and  credit  to  be  given  by  United 
States  courts  to  proceedings  of,  9- 
143 

Habeas  corpus  to  discharge  person  held 
for  extradition,  jurisdiction  of  state 
courts  on,  9-188 

Lidictment  of  member  of  Congress  in, 
8-332 

Jurisdiction  in  bankruptcy  proceed- 
ings, Congress  cannot  impose,  8-588 

Jurisdiction  of,  in  matters  of  natural- 
ization, 8-583 

Jury  trial  in  common  law  actions,  con- 
stitutional provision  as  to,  not  ap- 
plicable to  state  courts,  9-336 

Liens,  effect  of  Federal  Bankruptcy  Act 
on  jurisdiction  of,  8-601 

Maritime  contracts  or  torts,  concur- 
rent jurisdiction  of  state  courts  of 
personal  suits  for,  9-87 

Naturalization,  jurisdiction  of  state 
courts  in  matters  of,  8-683 

Privilege  of  witness  in  federal  court 
applies  to  evidence  which  would  in- 
criminate in  state  court,  9-282 

Privileges  and  immunities  clause  of 
Fourteenth  Amendment  applies  to 
acts  of,  9-394 

Procedure,  power  of  state  to  control  in 
state  courts.  9-432 

Removal  of  causes  as  affecting  re-ex- 
amination of  facts  found  in  state 
courts,  9-350 

Removal  of  causes  from,  see  Removal 
OF  Causes. 

Status  of  state  courts  administering 
federal  law,  9-61 

Transfer  of  causes  to,  on  admission  of 
territory  as  state,  8-295 

Treason,  state  courts  have  not  jurisdic- 
tion of,  9-140 

Unstamped  documents  as  evidence  in, 
8-366 
State  jurisdiction,  power  of  Congress  to  ex- 
clude, 9-110 


COURTS  —  Com  rd. 
Status  of  state  courts  administering  federal 

law,  9-61 
Statutes,     courts     cannot     determine     ex- 
pediency of,  9-63 
Statutes,  duty  of  court  as  to  constructicMi 

of,  9-61 
Statutes,  duty  of  courts   to  presume  con- 
stitutionality of,  9-62 
Subpcenas    in    aid    of    administrative    ex- 
aminations,   power   of    Congress   to    au- 
thorize courts  to  issue,  9-65 
Suits   against  government,  power  of  Con- 
gress to  regulate,  9-69 
Supervisors    of    election,    appointment    of, 

may  be  imposed  on  courts,  9-66 
Supervisory  power  over  administrative  de- 
partments, couirts  have  not,  9-64 
Supreme  Court: 

Action  on  judgment  by  state  against 
foreign  corporation.  Supreme  Court 
has  not  jurisdiction  of,  9-120 
Acts  endangering  adjacent  state,  orig- 
inal jurisdiction  of  Supreme  Court 
as  to,  ^120 
Ambassadors     and     consuls,     original 
jurisdiction  of  cades  affecting,  ^117 
Amount  in  controversy,  power  of  Con- 
gress to  limit  jurisdiction  by  fixing, 
9-112 
Appellate    jurisdiction,    see   Jurisdic- 
tion. 
Appellate  jurisdiction: 

Interpretation  of  words  granting. 

8-262 
Over  state  courts,  8-263,  265 
Assault  on  foreign  minister,  Supreme 
Court  has  not  original  jurisdiction 
of,  9-118 
Boundary  question  between   state  and 
territory,    jurisdiction    of    Supreme 
Court,  9-120 
Boundai^    questions    between    states, 
jurisdiction  of  Supreme  Court,  9-119 
Bridge   obstructing   navigation,    juris- 
diction over,  9-120 
Congress    cannot    enlarge    or    restrict 

original  jurisdiction,  9-122 
Consent  of  state  to  suit  in,  institution 
of  suit  by  attorney -general   as  evi- 
dence of,  9-121 
Constitution  the  source  of  jurisdiction 

of,  9-76 
Consuls,  orimnal  jurisdiction  of  cases 

affecting,  9-117 
Criminal     sentences,     Supreme    Court 

cannot  review,  9-354 
Direct  interest  of  state  in  controversy 
essential     to    give    Supreme    Court 
original  jurisdiction,  9-119 
Exchisiveness  of  original  jurisdiction, 

9-121 
Exclusive  sense  given  to  words  grant- 
ing original  jurisdiction,  8-262 
Faith  and  credit  clause,  jurisdiction  of 

Supreme  Court  under,  9-167 
Foreign  corporation.  Supreme  Court 
has  not  jurisdiction  of  action  on 
judgment  recovered  by  state  against, 
9-120 
Grovemor  mav  represent  state  as  a 
party  to  suit  in,  ^121 
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COURTS  —  ConVd, 

Supreme  Court  —  Cont'd, 

Habeas  corpus,  Supreme  Court  may 
issue  in  aid  of  original  jurisdiction, 
9-123 

Judgment  recovered  by  state  against 
foreign  corporation,  Supreme  Court 
has  not  jurisdiction  of  action  on,  ^ 
120 

Justices  sitting  at  circuit,  8-263 

Limitation  on  original  jurisdiction  of 
cases  in  which  state  a  party,  9-118 

Limit  on  amount  in  controversy  as  fix- 
ing jurisdiction,  9-122 

Mandamus,  extent  of  power  to  issue, 
9-123 

Meaning  given  to  words  defining  appel- 
late jurisdiction,  8-202 

Obligations,  jurisdiction  of  Supreme 
Court  to  compel  performance  of,  9- 
119 

Obstruction  to  natural  flow  of  water, 
jurisdiction  of  controversies  between 
states  as  to,  9-120 

Obstruction  to  navigation  by  bridge, 
jurisdiction  as  to,  9-120 

Original  jurisdiction  cannot  be  altered 
by  Congress,  9-122 

Original  jurisdiction,  court  may  issue 
habeas  corpus  in  aid  of,  9-123 

Original  jurisdiction  does  not  extend 
to  prize  causes,  9-123 

Original  jurisdiction,  extent  to  which 
exclusive,  9-121 

Original  jurisdiction,  issue  of  man- 
damus not  an  exercise  of,  9-123 

Original  jurisdiction  of,  9-117 

Original  jurisdiction  of  cases  in  which 
state  a  party,  9-118 

Original  jurisdiction  of  Supreme  Court 
as  to  acts  endangering  adjacent 
state,  9-120 

Original  jurisdiction  of,  what  is,  9-121 

Original  jurisdiction,  state  must  have 
direct  interest  in  controversy  to  give 
Supreme  Court,  9-119 

Performance  of  obligations,  jurisdic- 
tion of  Supreme  Court  to  compel,  9- 
119 

Power  of  court  to  regulate  process,  9- 
122 

Prize  cause.  Supreme  Court  has  not 
original  jurisdiction  in,  ^123 

Process,  power  of  court  to  regulate, 
^122 

Provisional  government,  state  recog- 
nized under,  not  proper  party  to  suit 
in  Supreme  Court,  9-121 

Public  ministers,  original  jurisdiction 
of  cases  affecting,  9-117 

Source  of  jurisdiction  of,  9-76 

State  a  party,  extent  of  jurisdiction  of 
cases  in  which,  9-118 

State  a  party  plaintiff  or  party  defend- 
ant, original  jurisdiction  of  Supreme 
Court  of  cases  in  which,  9-118 

State  may  be  represented  by  governor 
as  party  to  suit  in,  9-121 

State  reorsrnnized  under  provisional 
government  not  proper  party  as  state 
in  Supreme  Court.  9-121 

States,  jurisdiction  of  Supreme  Court 
of  boundary  questions  between,  9- 
119 


COURTS  —  ConVd. 

Supreme  Court  —  Cont'd, 

Suit  instituted  by  attorney-general  of 
state  as  evidence  of  state  s  consent 
to  suit  in  Supreme  Court,  9-121 
Territory  and  state.  Supreme  Court  has 
not  jurisdiction    of  boundary  ques- 
tions between,  9-120 
Violence  to  foreign  minister.  Supreme 
Court   has    original    jurisdiction   of 
offense  of,  9-118 
Waters  and  water  courses,  jurisdiction 
of   Supreme  Court  of  questions  be- 
tween states  concerning  obstruction 
of,  9-120 
Suspension  of  sentence  for  indefinite  time 

not  within  power  of  court,  9-16 
Suspension  of  writ  of  habeas  corpus  by  in- 
ferior courts,  8-633 
Tenure  of  judges  of  inferior  courts,  9-73 
Tenure  of  judges  of  territorial  courts,  9-73 
Territorial  courts: 

Admiralty  jurisdiction  not  granted  to, 

9-106 
Admiralty  jurisdiction  of,  9-213 
Authority  for  establishment  of,  9-212 
IMstinction  between  federal  and  state 

jurisdiction  nonexistent,  9-213 
Faith  and  credit  to  be  given  to  judg- 
ments of,  9-143 
Jurisdiction  of,  power  of  Congress  to 

define,   9-212 
Jury  trial  in  actions  at  common  law, 
constitutional    provision    as   to,   ap- 
plicable to  territorial  courts,  9-330 
L^slative    courts,    territorial    courts 

are,  9-212 
Nature  of,  9-68,  212 
Source  of  authority  for,  9-212 
Territorial   courts,   effect   to  be  given  by 

states  to  proceedings  of,  ^143 
Territorial  courts,   prohibition  against  re- 
duction   of    salaries    does    not    include 
judges  of,  9-73 
Territorial  courts,  tenure  of  judges  of,  9-73 
Tolls  for  use  of  bridge,  establishment  of, 

may  be  imposed  on  courts,  9-66 
Transfer  of  causes  from  territorial  to  state 

court,  8-296 
Transferred  causes  from  abolished  courts, 

re-examination  of  facts  in,  9-360 
Treaty,  nature  of  special  duties  imposed  on 

court  under,  9-65 
Tribunals    for    American    citizens    abroad, 

power  of  Congress  to  establish,  9-31 
United  States  commissioner  not  a  court,  9- 

60 
United    States    courts,    faith    and    credit 

clause  as  affecting,  9-143 
United  States  courts  have  jurisdiction  on 
habeas  corpus  to  discharge  person  held 
for  extradition,  9-187 
Venue,  power  of  Congress  to  fix,  9-132 
Verdict,  control  of  court  over,  9-349 
Wisdom  of  legislative  enactment  not  to  be 

determined  by  court,  9-63 
Witnesses,  Congress  may  authorize  courts 
to  compel  attendance  of,  before  pension 
bureau,  9-66 
Witnesses,    courts    may    be    authorized   to 
compel    attendance   of,   before    interstate 
pommerce  commission,  9-65 
Writs,  power  of  Congress  to  authorize  is- 
suance by  inferior  courts.  8-633 
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COURTS-MARTI  Ali : 

Civil  trial  as  bar  to  court-martial,  9-266 
Court  of  inquiry,  extent  to  which  finding 

of,  bars  civil  prosecution,  9-266 
Findings  of  courts-martial  as  bar  to  civil 

Srosecution,  9-266 
ictment  clause  not  applicable  to,  9-262 

COVENANTS : 

See  Deeds;  Le:ases. 

CREDIT,  BlliliS  OF: 

See  Bills  of  Credit;  Coinage. 

CREDITORS: 

See  Assignment  fob  Benefit  of  Cbedi- 
tORS;  Bankbuftct. 

Compromises  with,  constitutionality  of 
statute  providing  for,  8-885 

Enforcement  of  securities  by,  constitution- 
ality of  statute  regulating,  8-885 

Priority  given  resident  creditors,  constitu- 
tionality of,  9-177 

Requiring  deposit  for  security  of  resident 
creditor,  constitutionality  of  statute,  9- 
178 

CREDITOR'S  BITjIj: 

Foreign  judgment  is  foundation  for,  9-148 

CREDITS: 

State  taxation  of,  as  interference  with  com- 
merce, see  COMMEBCE. 

CRIBfES  AND  OFFENSES: 

See  Cbiminal  Law  ;  Misdemeanobs  ;  Tbea- 

SON. 

Abuse  of  legal  process  or  kidnapping,  re- 
moval of  furtive  by,  not  a  defense,  9-187 

Admiralty  jurisdiction  of  (see  Admibalty), 
9-87 

Assault  and  battery,  right  of  trial  by  jury 
for,  9-129 

Capital  crimes,  what  are,  9-258 

Commitment  for  state  offense  upon  trial 
for  violation  of  city  ordinance  not  a  viola- 
tion of  due  process  of  law,  9-432 

Common-law  offense,  federal  courts  have 
not  jurisdiction  of,  9-108 

Contempt,  provision  for  trial  by  jury  does 
not  apply  to  proceeding  for,  9^130 

Conviction  of  offense  less  than  that  charged, 
statute  authorizing  constitutional,  8-746 

Crimes,  definition,  9-129 

Definition  of  crime,  9-129 

Definition  of  degrees  of  offenses,  constitu- 
tionality of  statute  changing,  8-739 

Due  process  of  law  as  affecting  punishment 
of,  see  Due  Pbocess  of  Law. 

Extraditable  offense,  9-185 

Extradited  fugitive,  trial  for  other  offense 
than  that  stated  in  requisition,  9-187 

Felonies,  jury  trials  for,  9-434 

Felonies,  prosecution  on  information,  9-435 

Gambling,  provision  for  trial  by  jury  does 
not  apply  to,  9-129 

Identity  of  crimes,  how  determined  in  ap- 
plying jeopardy  clause,  9-269 

Imprisonment  in  penitentiary  as  determin- 
ing infamous  nature  of  crime,  9-259 

Indictment  or  presentment,  crimes  to  which 
constitutional  provision  as  to.  applies, 
see  Indictment. 

Infamous  crimes,  what  nre.  9-258 

Jeopardy  clause  an  affecting  punishment 
for,  see  Jeopabot. 


CRIMES  AND  OFFENSES  —  Conftf. 

Jury  trial,  offenses  to  which  requirement 
for,  applies,  9-129 

Kidnapping  or  abuse  of  legal  process,  re- 
moval ot  fugitive  by,  not  a  defense,  9- 
187 

Military  service,  offenses  in,  extent  to 
which  indictment  clause  applicable,  see 
Indictment. 

Naval  force,  offenses  in,  extent  to  which  in- 
dictment clause  applicable  to,  see  In- 
dictment. 

Negligence,  suspension  of  pilot  for,  not  a 
proceeding  in  which  jury  trial  required, 
9-130 

Pardoning  power  of  President,  9-14 

Petty  larceny,  jury  trial  requisite  in  cases 
of,  9-129 

Petty  offenses,  jury  trial  not  requisite  in 
cases  of,  9-129 

Political  offenses,  interstate  extradition  for, 
9-186 

Punishment  attached  to  crime  as  determin- 
ing infamous  nature,  9-259 

Receiving  stolen  goods,  jury  trial  required 
for,  9-129 

Test  as  to  whether  crime  is  infamous,  ^ 
258 

CRIMINAL  liAW: 

See  Cbimes  and  Offenses  ;  Ex  Post  Facto 
Law;  Fines  and  Penalties;  Jeopabdt; 
JuBY  and  Juby  Trial. 

Amendment  and  repeal  of  criminal  statute 
not  impairment  of  contract  obligation,  8- 
886 

Benefit  of  acquittal  of  first  degree  by  con- 
viction of  second,  constitutionality  of 
statute  providing  for,  8-740 

"  Charged  "  with  crime,  8-261 

Commerce,  protection  of  by  penal  statute, 
8-634 

Communication  of  offense  in  statute  not 
essential,  8-634 

Compulsory  process  to  obtain  witnesses 
for  accused  in  criminal  prosecution,  9- 
334 

Confrontation  with  witness,  accused  may 
waive  right  of,  9-334 

Confronting  accused  with  witnesses,  9-332 

Confronting  government  with  witnesses,  9- 
332 

Conviction  in  first  degree  after  reversed 
conviction  in  second  not  a  violation  of 
due  process  clause,  9-437 

Counterfeiting  foreign  money,  punishment 
of,  8-635 

Counterfeiting  foreign  notes,  state  may 
punish,  8-636 

Counterfeiting  notes  of  foreign  corpora- 
tion, 8-636 

Counterfeiting  securities  of  foreign  nation, 
8-635 

Courts  cannot  define  offense  against  inter- 
national law,  8-635 

Criminal  action  to  recover  value  of  for- 
feited merchandise,  when  deposition  al- 
lowed in,  9-332 

Definition  in  statute  of  offense  against 
international  law  not  essential.  8-634 

Deposition  in  action  to  recover  value  of 
forfeited  merchandise,  when  allowed,  9- 
332 
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CRIMIXAIi  LAW  — Co/irrf. 

District  of  Columbia,  crimes  against 
United  States  in,  8-660 

Due  process  of  law  as  affecting  adminis- 
tration of,  see  Due  Pbocess  of  Law. 

Due  process  of  law,  statute  placing  burden 
of  proof  of  insanity  on  accused,  not  a 
violation  of,  9-506 

Dying  declarations  as  evidence  in  criminal 
prosecutions,  9-333 

Effect  of  annexation  upon  criminal  pro- 
cedure of  annexed  territory,  8-279 

Effect  of  practice  of  prosecution  by  crimi- 
nal information,  8-265 

Evidence  admissible  in  criminal  prosecu- 
tions, see  Evidence. 

Failure  of  statute  to  define  crime  renders 
it  unconstitutional,  8-735 

Federal  courts,  jurisdiction  of  offense  on 
vessels  held  by  pirates,  8-636 

Federal  jurisdiction  of  criminal  cases, 
9-84 

Furnishing  copy  of  indictment,  9-332 

Implied  power  of  Congress  to  punish 
crime,  8-683 

Indians  committing  offenses  outside  reser- 
vation subject  U)  state  jurisdiction,  8- 
678 

Indians,  jurisdiction  of  crimes  by,   8-577 

Indictment  or  presentment  not  essential  to 
due  process  of  law,  8-2G9 

Insanity,  statute  placing  burden  of  proof 
as  to,  on  accused,  not  a  violation  of  due 
process  clause,  9-506 

International  law,  communication  of  of- 
fense in  statute  punishing  offense  against 
not  essential,  8-634 

International  law,  counterfeiting  notes  of 
foreign  corporation  as  offense  against, 
8-636 

International  law,  counterfeiting  securities 
of  foreign  nation  as  offense  against,  8- 
636 

International  law,  judicial  definition  of 
offense  against  not  allowed,  8-635 

International  law,  jurisdiction  of  states 
of  offense  against,  8-636 

International  law,  requirement  of,  that 
counterfeiting  foreign  money  shall  be 
prevented,  8-635 

International  law,  statute  may  leave  of- 
fense as  defined  by,  8-634 

Interstate  commerce,  power  to  enact  crimi- 
nal laws  in  regulating,  8-400 

Jeopardy  clause  of  Constitution  as  affect- 
ing, see  Jeopardy. 

Judgment  of  conviction  of  larceny  not 
allowed  as  evidence  against  receiver  of 
stolen  goods,  9-333 

Judicial  definition  of  crime  against  inter- 
national law,  8-635 

Jurisdiction  of  federal  courts  of  offense 
on  vessel  held  by  pirates,  8-635 

Jury  trial,  see  Jury  and  Jury  Trial. 

Jury  trial,  right  of,  in  criminal  prosecu- 
tion, see  Jury  and  Jitry  Trial. 

Members  of  Congress,  right  to  compel  at- 
tendance of.  as  witnesses  in  criminal 
prosecutions,  0-334 

Murder  by  n  foreiornpr  on  a  foreign  ship, 
extent  of  jurisdiction  of  lederal  courts, 
8-635 


CRIMINAL  LAW  —  ConVd, 

Nature  of  accusation,  right  of  accused  to 
be  informed  of,  9-330 

Nature  of  accusation,  right  of  accused  to 
be  informed  of,  applies  to  preliminary 
proceedings,  9-331 

Onenses  against  international  law,  defini- 
tion by  statute,  8-634 

Offenses,  communication  of  in  statute  not 
essential,  8-634 

Offenses  on  the  high  seas  other  than  piracy 
or  felony,  jurisdiction  of  Congress  over, 
8-400 

Penal  statute  to  protect  commerce,  8-634 

Pirates,  jurisdiction  of  federal  courts  of 
offense  on  vessel  held  by,  8-635 

Postal  law,  offense  under,  see  Postal  Ser- 
vice. 

Preliminary  proceedings,  right  of  accused 
to  be  informed  of  nature  of  accusation, 
applies  to,  9-331 

Promulgation  of,  reasonable  time  allowed, 
8-346 

Prosecutions  pending  at  time  of  admis- 
sion of  state,  power  of  Congress  to  re- 
tain jurisdiction  over,  9-196 

Protection  of  commerce  by  penal  statute, 
8-634 

Punishment  of  crime,  power  to  provide 
for,  8-682 

Regulations  of  President  and  departments 
making  acts  criminal,  8-291 

Removal  of  state  criminal  cases  to  fed- 
eral courts,  9-113 

Repeal  of  criminal  statute  not  impairment 
of  contract  obligation,  8-886 

Right  of  accused  to  be  confronted  with 
witnesses,  8-267 

Right  of  accused  to  speedy  trial,  8-267 

Searches  and  seizures,  constitutional  pro- 
vision applies  to  criminal  cases  only, 
9-250  • 

Senate  cannot  investigate  charge  of  crime 
against  members,  8-329 

Service  of  subpcena  on  members  of  Con- 
gress, 8-332 

Slave  trade,  suppression  of,  8-636 

State  may  punish  counterfeiting  of  for- 
eign notes,  8-636 

State  may  punish  offense  against  inter- 
national law,  8-636 

Statute  providing  for  surrender  of  person 
charged  with  crime  in  Cuba  constitu- 
tional, 8-278 

Trial  of  extradited  fugitive  for  other  of- 
fense than  that  stated  in  requisition, 
9-187 

Trial  of  petty  larceny  on  information, 
8-263 

Venue  of  trial  (see  Venue),  9-131 

Vessel  held  by  pirates,  juHsdiction  of  fed- 
eral courts  of  offense  on,  8-636 

View  of  premises  by  jury  in  absence  of 
accused,  9-333 

Witness  absent  by  procurement  of  defend- 
ant, admissibility  of  evidence  of,  9-334 

Witnesses,  rijrht  of  accused  to  be  con- 
fronted with,  9-332 

Witnesses,  right  of  government  to  be  con- 
fronted  with,   9-332 

CRIMINALS: 

Power  of  state  to  exclude,  8-616 
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CROPS: 

See  Damages. 

CROSS-EXAMINATION : 

See  Witnesses. 

Privilege  of  witness  as  affecting  scope  of, 
»-287 

CROSSINGS: 

See   COMMEBCE. 

Alterations  in,  statute  requiring  railroad 
to  pay  for,  constitutional,  9-478,  580 

Municipal  aid  for  abolition  of  grade  cross- 
ings not  a  violation  of  due-process  clause, 
9-508 

Notice  to  railroad  of  proceedings  to  estab- 
lish railroad  crossings  not  essential,  9- 
444 

CUBA: 

Constitutional  provisions  not  applicable 
to,  8-278 

CUMULATIVE  SENTENCE: 

See  Sentence  and  Punishment. 

CURATIVE  STATUTES: 

Effect  upon  obligation  of  contracts,  8-^67 

CURRENCY: 

See  Coinage. 

Act  providing  for  national  currency  not  a 

bill  for  raising  revenue,  8-338 
Counterfeiting  and   forging  of,   see  CoUN- 

tebfeitino  and  Foboino. 

CUSTOMS  APPRAISERS: 

See  Offices  and  Officess. 

CUSTOMS  OFFICERS: 

See  Offices  and  Officers. 

DAIRIES : 

Constitutionality     of     statute     regulating 

keeping  of,  9-596 
Statutory  regulation  of,  not  a  violation  of 

due  process  of  law  clause,  9-502 

DAMAGES : 

Assessment  of  damages  upon  default,  9- 
345 

Compensation  for  injury  from  change  in 
grade  of  street,  constitutionality  of 
statute  regulating,  9-605 

Compensation  for  taking  of  property  for 
public  use,  see  Eminent  Domain. 

Condemnation  proceedings,  measure  of 
damages  in,  see  Eminent  Domain. 

Direct  and  consequential  injuries  to  prop- 
erty, equal  protection  of  laws  as  affect- 
ing, 9-545 

Fires  set  by  railroads,  constitutionality 
of  statute  regulating  recovery  of  dam- 
ages for,  9-476 

Injury  to  crops,  statute  providing  double 
damages  for,  constitutional,  9-577 

Injury  to  stock,  statute  providing  double 
damages  for,  constitutional,  9-576 

Legal  tender  for  injuries  to  land  from 
property  improvements,  8-724 

Mental  anguish,  statute  allowing  recovery 
of  damages  for,  constitutional,  9-480, 
581 

Presumption  of  value  of  property  lost  by 
fire,  constitutionality  of  statute  provid- 
ing for,  9-459 


DAMAGES  —  QonVd. 
Railroad    employees,    statute    prohibitiiig 
waiver  by,  of  right  to  damages  for  in- 
juries unconstitutional,  9-465 
Talking  and   damage   distinguished,  9-309 

DAMS  AXD  BOOMS: 

State  regulation  of,  as  affecting  interstate 
commerce,  see  Commerce. 

DATE: 

When  statute  takes  effect,  see  Statutes. 

DEAD  BODIES: 

See  Commerce. 

Regulation  of  burial  of,  not  impairment  of 

contract,  8-756 
Removal    of,   power   of   state   to   regulate 

9-228 

DEATH  PENALTY: 

See  Sentence  and  Punishment. 
Due-process  clause   as   affecting  executioii 
of,  see  Due  Process  of  Law. 

DEBATE: 

As  guide  to  interpretation,  8-270 
Privilege  of  members  of  Congress,  8-333 

DEBTS : 

Payment   of   debts   of   United    States,   see 

Appropriations. 
Priority    of   debts   due   to   United   States, 

8-357 
Taxation  for  payment  of,  8-357 

DECEDENT'S  ESTATE: 

Claim  against  decedent's  estate,  jury  triml 
of,  not  essential,  9-341 

Jury  trial  of  claim  against,  not  essential, 
9-341 

Settlement  of,  as  affected  by  Federal  Bank- 
ruptcy Act,  8-602 

DECLARATION  OF  WAR: 

See  War. 

DECLARATIONS : 

See  Evidence. 

Dying  declarations,  admissibility  in  crimi- 
nal prosecutions,  9-333 
Treason,  declarations  as  evidence  of,  9-140 

DECREES: 

Annulment  of,  statute  providing  for,  un- 
constitutional, 8-886 

Faith  and  credit  to  be  given  decrees  of 
other  states,  see  Faith  and  Cbbdit. 

DEDICATION : 

See  Copyrights  and  Patents. 

DEEDS: 

Annulment  of,  statute  providing  for,  un- 
constitutional, 8-885 

Covenant  in  deed  against  conveyance  to 
Chinese  unconstitutional,  9-229 

Negative  covenants  in  deed  not  property 
within  meaning  of  eminent  domain 
clause,  9-308 

DE  FACTO  GOVERNMENTS: 

Courts,  statutes  validating  proceedings  of, 
constitutional,  8-736 

DEFAtTLT: 

See  Judgments. 

Assessment  of  damages  upon  default*  ^ 
345 
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DBFBNSE: 

Faith  and  credit  clause  as  affecting  de- 
fense to  foreign  judgments,  see  Faith 

AND  •GBBDir. 

Powera  of  general  government  as  to  pro- 
Tiding  for,  &-277 

Taxation  to  provide  for  common  defense, 
8-367 

DEIiBGATSIS: 

See  Tebbitories. 

DEXIVSBY: 

Delivery  after  breaking  bulk,  8-386 

DEMAND: 

See  Extradition. 

DENTISTS: 

See  Physicians  and  Suboeons. 

Statute   regulating  practice  of    dentistry 

unconstitutional  as  est  post  facto  law, 

8^732 

DEPARTMENTS : 

See  Executive  Depabtments. 
Appointments   by   heads   of,   see   Offices 

AND  Officers. 
Authority,  acts  of,  9-1 
Constitution  the  source  of  power  of,  8-286 
Control  of  President  over  legislative,  ex- 
tent of,  8-286 
Co-ordinate  power  of  several  departments, 

8-286 
Definition  of,  9-12 

Delegation  of  power  conferred  on,  to  an- 
other department  prohibited,  8-287 
Distinction  in  Constitution  between  powers 

of  several  departments,  8-287 
Division  of  government  into  several  depart- 
ments, 8-286 
Due  process  of  law  clause  restrains  execu- 
tive,   legislative,    and    judicial    depart- 
ments, 9-289 
Gift  to  department  by  foreign  power  not 

prohibited,  8-712 
Impairment    of    obligation    of    contracts, 
contracts  with  departments  not  within 
protection  of  clause,  8-753 
Judicial  notice  of  regulations  of,  8-296 
Official  acts  presum^  those  of  President, 

9-1 
Post-office    department,  see    Postal    Ser- 
vice. 
Powers  of  several  departments,  8-285 
Public  property,  executive  department  can- 
not sell,  9-206 
Regulations  of: 

As  to  bridges  over  navigable  waters, 

8-293 
As  to  operation  of  tariff  reciprocity 

provisions,  8-291 
Congress  may  delegate  power  to  make, 

8-291 
Creation  of  criminal  offense  by,  8-291, 

293,  295 
Establishing     uniform     standards     of 

quality  of  imports,  8-292 
For  enrolling  militia,  8-296 
Judicial  notice  of,  8-296 
Limiting  discharge  of  refuse  on  tidal 

waters,  8-295 
Making  acts  criminal,  8-291 
Prescribing  marks  on  packages  of  oleo- 
margarine, 8-296 
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DEPARTMENTS  —  Confd. 
Regulations  of  —  Cont'd, 

Prohibiting     importation     of     spirits 

into  Alaska,  8-292 
Protecting  improvementa  in  navigable 

rivers,  8-293 
Protecting  timber  on  public  lands,  8- 
294 
Relation  of  heads  of,  to  President,  9-1 
Rules,    power    of    Congress    to    authorize 

heads  to  make,  8-684 
Separate  resolutions  of  Congress  as  affect- 
ing action  of,  8-339 
Several  departments  of  government,  8-286 
Subject  to  control  of  Constitution,  8-285 

DEPORTATION: 

See  Aliens. 

DEPOSITIONS: 

Action  to  recover  value  of  forfeited  mer- 
chandise, admissibility  of  deposition  in, 
9-332 

Admission  of,  in  criminal  cases  not  a  de<^ 
nial  of  due  process  of  law,  9-437 

Criminal  prosecution,  deposition  or  state- 
ment taken  on  preliminary  examination 
in,  admissibility  of,  9-333 

DEPOTS: 

See  CoMiCERCE. 

DEPRIVE: 

Definition  of,  8-260 

DEPUTY: 

See  Sergeant- AT-ABMS. 

DEVOLUTION: 

Faith  and  credit  clause  as  affecting  devo- 
lution of  property,  see  Faith  and 
Cbedit. 

DIPLOMATIC   AND   CONSULAR   OFFI- 
CERS: 

Acceptance  by  minister  of  United  States 
government  of  like  office  under  foreign 
power  prohibited,  8-712 

Ambassador  defined,  9-38 

Ambassadors  and  public  ministers.  Su- 
preme Court  has  original  jurisdiction 
of  cases  affecting,  9-117 

Ambassadors,  appointment  of,  9-38 

Appointment  of  diplomatic  officer  by  Presi- 
dent, 9-38 

Appointment  of  inferior  consular  officers, 
9-38 

Appointment  of  vice-consuls,  9-39 

Appointment,  powers  of  President  as  to, 
9-38 

Appropriations  for  salaries  subject  to  con- 
gressional control,  9-41 

Assaults  on  foreign  ministers,  jurisdiction 
of,  9-118 

Certificate  of  state  department  of  privi- 
lege of,  9-118 

Citizenship  of  children  of  ministers  and 
consuls,  9-388 

Commissioner  appointed  pursuant  to 
treaty  not  diplomatic  or  consular  officer, 
9-41 

Con&rress,  power  to  control  appointment  of 
diplomatic  agents,  9-41 

Consular  courts,  trial  of  offenses  in. 
Consular  Courts. 

Consular  officers,  appointment  of,  9-38 
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DIPLOMATIC  AND  CONSUI/AR  OFFI- 
CERS —  ConVd, 

Consular  officers,  creation  of  office  of,  9-38 

Consuls,  appointment  of,  9-38 

Definition  of  ambassador,  9-38 

Diplomatic  officer,  appointment  by  Presi- 
dent, 9-38 

Foreign  governments,  duty  of  President  to 
receive  ambassadors  of,  9-53 

Inferior  consular  officers,  appointment  of, 
9-38 

Power  to  act  for  foreign  government,  8-712 

Privilege  of,  certificate  of  state  depart- 
ment as  evidence  of,  9-118 

Recess  appointment  by  President  to  meet 
public  exigency,  9-60 

Salaries,  power  of  Congress  to  control 
appropriations  for,  9-41 

Statutes,  execution  of,  duties  of  President 
as  to,  sec  President. 

Supreme  Court  has  original  jurisdiction  of 
cases  affecting,  9-117 

Vice-consuls,  appointment  of,  9-38,  39 

DIRECT  TAXES: 

See  Taxation. 
Definition  of,  8-305 

DISCONTINUANCE : 

See  Actions. 

DISCOVERY  OP  ASSETS: 
Equity  proceedings  for  discovery  of  assets 
of  judgment  debtor,  9-83 

DISCRIMINATION : 

See  Commerce. 

Equal   protection   of   laws,   discrimination 

as  affecting,  see  Equal  Protection  of 

Law. 
Interstate     commerce,     discrimination     in 

state  taxation  of,  see  Commerce. 
Suffrage,  discrimination  in  granting  right 

of,  see  Suffrage,  Right  of. 

DISEASED  PERSONS: 

Power  of  state  to  exclude,  8-616 

DISORDERLY  CONDUCT: 

Punishment  of  members  of  Congress  for, 
8-329 

DISORDERLY  HOUSE: 

Keeping  faro  bank  and  keeping  disorderly 
house  distinct  offenses,  9-270 

DISPENSARY  LAWS: 

See  Intoxicating  Liquors. 

DISSOLUTION  OF  CORPORATION: 

See  Corporations. 

DISTILLED  SPIRITS: 

See  Intoxicating  Liquors. 

DISTILLING  AND  RECTIFYING: 

Bond,    power    of    Congress    to    require   as 

condition  precedent,  8-679 
Regulation  of  by  Congress,  8-679 

DISTRESS : 

Collection  of  taxes  by  distress  and  seizure 
of  person  not  a  violation  of  due  process 
clause,  9-513 

Defaulting  officer,  distress  warrant  against, 
9-302 

Power  of  Congress  to  distrain  for  collec- 
tion of  taxes,  8-350 


DISTRESS  —  CmVd, 

Power  of  solicitor  of  treasury  to  issue, 
8-263 

Solicitor  of  treasury,  statute  autjkorizing 
issuance  of  distress  warrant  by,  valid, 
9-71 

Statute  abolishing  remedy  by,  not  applica- 
ble to  existing  contracts,  8-884 

Taxes,  distraint  for  payment  of,  consti- 
tutional, 9-301 

DISTRICT  OF  COLUMBIA: 

Accounting  officers  of,  8-661 

Acquisition  of  land  in  adjoining  state, 
8-661 

Adjoining  state,  acquisition  of  land  in, 
8-661 

Adoption  of  laws  of  Maryland  and  Vir- 
ginia in,  8-657 

Apportionment  of  direct  taxes  in,  8-304 

Assessments,  defects  in  cured  by  statute, 
8-660 

Assessments  for  local  improvements, 
power  of  Congress  to  make,  8-660 

Assessments  in  excess  of  benefit  uncon- 
stitutional, 8-661 

Assessments  on  property  for  national  pur- 
poses, 8-660 

Assumption  of  sovereignty  over,  8--656 

Attainder,  bill  of.  Congress  cannot  render 
inhabitants  subject  to,  8-658 

Benefit,  assessment  must  be  proportionate 
to,  8-661 

Bonds  of  officers,  8-661 

Bonds,  taxation  of  by  states,  8-662 

Cession  of  territory  for,  8-666 

Common-law  offense  in,  8-659 

Constitutional  guaranties  of  individtuil 
rights  of  inhabitants,  8-658 

Construction  of  adopted  statute,  8-657 

Construction  of  aqueduct  by  Congress  to 
supply  the  city  of  Washington,  8-^71 

Corporation  organized  in,  nature  of,  8-458 

Courts,  character  as  courts  of  the  United 
States,  8-659 

Courts,  jurisdiction  of,  8-659 

Courts  of,  9-59 

Courts,  power  to  organize,  8-659 

Crimes  against  United  States  in,  8-660 

Delegation  of  municipal  powers  by  Con- 
gress, 8-657 

Delegation  of  power  to  regulate  commerce 
by  Congress  not  allowed,  8-401 

Discrimination  in  ordinance  not  allowed, 
8-659 

Due-process  of  law  clause  applies  to,  9- 
289 

Effect  of  ordinance,  8-658 

Eminent-domain  clause,  restrictions  in  ap- 
plication to  District  of  Columbia,  9- 
307 

Employment  in  government  service  in,  not 
disqualification  to  election  as  represent- 
ative, 8-301 

Exclusive  power  of  Congress  as  to  taxa- 
tion, 8-660 

Exclusive  power  of  Congress  over,  8-659 

Exemption  from  taxation,  power  of  Con- 
gress as  to,  8-661 

Ex  po8t  facto  laws.  Congress  cannot  enact 
in,  8-658 

Extent  of  jurisdiction  of  Congreas  over, 
8-657 
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DISTRICT  OF  COLUMBIA  —  Con/U 

General  legislation,  Congress  cannot  dele- 
gate power  to  pass,  8-668 

Individual  rights  of  inhabitants,  protec- 
tion of,  8-658 

Interstate  commerce,  license  tax  as  inter- 
ference with,  8-661 

Interstate  extradition,  provision  as  to,  ap- 
plicable to  District  of  Columbia,  9-186 

Interstate  extradition,  provision  as  to,  not 
applicable  to  Indian  nations,  9-185 

Jurisdiction  of  Congress,  extent  of,  8-657 

Jurisdiction  of  Congress  over,  time  of  vest- 
ing, 8-656 

Jurisdiction  of  courts  of,  8-659 

Jury  trial,  constitutional  right  of,  not 
abrogated  in,  8-658 

Jury  trial  in  actions  of  common  law,  con- 
stitutional provision  as  to,  applicable 
to  courts  of  District  of  Columbia,  9-337 

Jury  trial  in  criminal  prosecutions,  pro- 
visions as  to,  applicable  to  District  of  Co- 
lumbia, 9-325 

Jury  trial,  requirements  of  Constitution 
as  to,  apply  to  District  of  Columbia,  9- 
128 

Justices  of  the  peace,  jurisdiction  of,  9-59 

Laws  of  Maryland  and  Virginia,  adoption 
of,  8-657 

Legislative  power  of  Congress  over,  8-657 

Legislature  of  the  Union,  exercise  of  power 
of  Congress  as,  8-657 

License  tax  in  as  interference  with  inter- 
state commerce,  8-661 

Local  improvements.  Congress  may  make 
assessments  for,  8-660 

Municipal  and  national  powers  of  Congress 
in,  8-657 

Municipal  powers  in,  del^[ation  of  by  Con- 
gress, 8-657 

National  and  municipal  powers  of  Congress, 
8-657 

National  purposes,  assessments  on  property 
for,  8-660 

Nature  of  power  of  Congress  as  to  tax- 
ation, 8-661 

Not  a  state  within  meaning  of  judicial 
clause,  9-106 

Offenses  in,  8-669 

Officers,  accounting  of,  8-661 

Official  bonds,  8-661 

Ordinance,  discrimination  in  not  allowed, 
8-659 

Ordinance  of,  effect,  8-658 

Orflpanization  of  courts,  8-659 

Police  power  of  Congress  in,  8-669 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment,  extent  to  which  ap- 
plicable to  District  of  Columbia,  9-396 

Rc^ster  of  wills,  appointment  of,  9-41 

Regulation  of  commerce  between,  and  state, 
8-372 

Regulations  affecting  peace,  morals,  etc., 
power  of  Congress  to  enact,  8-669 

Searches  and  seizures,  constitutional  pro- 
vision as  to,  applicable,  8-658 

Sovereignty  of  Congress  over,  8-666 

States,  taxation  of  district  bonds  by,  8-662 

Statute  adopted  from  Maryland  and  Vir- 
ginia, construction  of,  8-h657 

Statutes  cure  defects  in  assessments.  8-660 

Streets  and  sidewalks,  power  of  Congress 
to  levy  assessments  for,  8-660 


DISTRICT   OF   COLUMBIA  —  Cont'd. 

Taxation  by  Congress  in,  8-348 

Taxation  by  state  of  district  bonds,  8-662 

Taxation,  exclusive  power  of  Congress  as 

to,  8-660 
Taxation  in,  by  Congress,  8-348 
Taxation,  nature  of  power  of  Congress,  8- 

661  I 

Taxation,    power    of   Congress    to   exempt 

property  from,  8-661 
Tonnage  duties  cannot  be  imposed  in,  8- 

903 
United  States,  crimes  against  in,  8-660 
Vesting  of  jurisdiction  of  Congress  over, 

time  of,  8-656 

DISTRICTS: 

Power  of  legislature  to  district  state,  8-318 

DIVIDENDS: 

Tax  on,  not  a  direct  tax,  8-308 

DIVORCE: 

Alimony,  faith  and  credit  clause  as  affect- 
ing decree  of,  see  Faith  and  Cbedit. 

Alimony,  writ  of  attachment  on  failure  to 
pay,  9-536 

Faith  and  credit  clause  as  affecting  decree 
of  divorce,  see  Faith  and  Cbedit. 

Faith  and  credit  clause  as  affecting  decree 
of  separation,  9-156 

Faith  and  credit  clause  not  applicable  to 
plea  where  court  had  no  jurisdiction,  9- 
149 

Remarriage  of  divorced  persons,  constitu- 
tionali^  of  statute  prohibiting,  8-742 

Separation,  faith  and  credit  clause  as  af- 
fecting decree  of,  9-156 

DOCK  YARDS: 

Jurisdiction  of  federal  government  over 
property  occupied  as,  8-664 

DOCiImENTARY  EVIDENCE: 

See  Production  of  Documents. 

Production  of,  under  compulsion  as  un- 
reasonable search,  see  Searches  and 
Seizures. 

Unstamped  documents  as  evidence  in  state 
courts,  8-356 

Writings,  statute  providing  for  comparison 
of,  constitutional,  8-736 

DOGS: 

Limiting  recoverv  for  injunr  to  dog  not  a 
violation  of  due-process  clause,  9-610 

Registration  of  certain  classes  of  dogs,  pro- 
vision requiring,  constitutional,  ^-607 

DOMESTIC  REIiATIONS: 

Federal  jurisdiction  of,  9-86 

DOMICILE : 

See  Citizenship. 

DOWER: 

Privileges  and  immunities  clause  as  affect- 
ing validity  of  statute  regulating  right 
of,  9-179 

Right  to  dower  as  a  contract,  8-864 

DRAINS: 

Construction  of  drains  on  lands  of  others, 
constitutional  provision  for,  valid,  9-634 
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DRAWBRIDGBSr 

Franchises  granted  to  bridge  company  to 
maintain,  cannot  be  infringed,  8-838 

DRUGGISTS : 

Intoodcating  liquors,  sale  of,  by  druggists, 

see  Intoxicating  Liquobs. 
Intoxicating     liquors,     statute     requiring 

druggist  to  take  out  license  for  sale  of, 

constitutional,  9-490 

DRUGS: 

State  license  tax  on  sale  of,  see  Commebgb. 

DRUMMICRS: 

License  tax  on,  by  state,  validity  of,  8-894 
State  tax  on  sales  by,  see  Commebce. 

DUE  PROCESS  OF  LAW: 

Abduction  in  extradition  proceedings  not 
violation  of  due  process  clause,  9-536 

Abolition  of  office  created  by  legislature  not 
a  violation  of  due  process  clause,  9-455 

Accused,  presence  of  in  appellate  court  not 
essential  element  of  due  process,  9-433 

Acquired  territory,  extent  to  which  pro- 
vision operates  in,  9-290 

Actions,  constitutionality  of  statute  im- 
mediately barring,  9-453 

Actions,  removal  of  bar  of  statute  limiting 
not  a  violation  of  due  process  clause,  9- 
454 

Actions,  statute  providing  limitation  for, 
not  violation  of  due  process  clause,  9-453 

Admission  of  deposition  in  criminal  cases 
not  a  violation  of  due  process  clause,  9- 
437 

Adulterated  milk,  statute  prohibiting  sale 
of,  constitutional,  9-490 

Adulteration  of  food  products,  findings  of 
fact  by  state  officer  as  to,  not  violation 
of  due  process  clause,  9-509 

Affidavit  of  plaintiff,  imprisonment  of  judg- 
ment debtor  upon  a  violation  of  due 
process  clause.  9-433 

Affirmation  of  principles  of  common  law, 
provision  is,  9-289 

Agent  of  insurance  companies,  statute  pro- 
viding for  licensing  of,  constitutional,  9- 
487 

Agents  and  attorneys  securing  pension, 
statute  limiting  compensation  of,  not  un- 
constitutional, 9-298 

Alien  jurors,  presence  of,  on  jury  not  viola- 
tion of  due  process  clause,  9-435 

Alien  resident,  due  process  clause  applies 
to  expulsion  of,  9-296 

Aliens,  deportation  of,  not  a  violation  of 
provision,  9-296 

Aliens,  determination  by  executive  officers 
of  right  of,  to  enter,  not  a  violation  of 
provision,  9-296 

Aliens,  imprisonment  at  hard  labor  before 
expulsion  unconstitutional,  9-297 

Aliens,  statute  placing  burden  of  proof  on 
of  right  to  remain  constitutional,  9-297 

Alimony,  attachment  on  failure  to  pay,  not 
violation  of  due  Droeess  oHu'*c,  9-536 

Amending  statute  of  limitation  as  to  state 
not  violation  of  due  process  clause,  9-453 

Animals,  statute  limiting  recovery  for  in- 
jury to,  not  violation  of  due  process 
clause,  9-510 

Annexation  of  territory  to  municipal  cor- 
poration, constitutionality  of  statute 
regulating,  9-532 


DUE  PROCESS  OF  LAW  — Conrd. 
Annexed   territory,  operation  of  provision 

in,  9-290 
Anti-trust  law,  preliminary  ( xamination  of 

witnesses  under,  constitutional.  9-462 
Anti-trust    laws    not    a    violation    of    due 

process  clause,  9-460 
Appeal  from  judgment  of  conviction,  right 
of,  not  essential  to  due  process  of  law,  9- 
439 
Appellate  court  cannot  modify  verdict,  9- 

440 
Appellate    court,    rearrangement  of   juris- 
oiction  given  not  violation  of  due  process 
clause,  9-439 
Appointment    of    receiver    in    bankruptcy 
without  notice  not  a  violation  of  provi- 
sion, 9-294 
Apportionment  of   assessment  by  commis- 
sioners,  statute  providing  for,   constitu- 
tional, 9-300 
Apportionment    of    benefits    for    local    im- 
provements, statute  regulating  constitu- 
tional, 9-300 
Appropriate  proceeding  in  particular  case, 

oue  process  of  law  is,  9-426 
Appropriation  for  benefit  of  public  officer, 
power  of  state  to  change  purpose  of,  9- 
456 
Arraignment  and  accusation  of  defendant 
under  state  laws,  due  process,  clause  does 
not  affect,  9-436 
Arrest  and  bail  in  civil  action  not  a  viola- 
tion of  provision,  9-295 
Arrest  and  detention  by  order  of  war  de- 
partment a  violation  of  provision,  9-295 
Arrest  by   bail    outside   of   state   as   due 

process,  9-432 
Assessment  against   stockholders  of  bank, 
statute  making  conclusive,  not  violation 
of  provision,  ^295 
Assessment  for  public  parks,  constitution- 
ality of  statute  requiring,  9-300 
Assessment   for  taxation,   right  to   appeal 
from,  not  essential  to  due  process  of  law, 
9-439 
Assessment    of    taxes,    statute    prohibiting 

suits  to  restrain,  constitutional,  9-301 
Assessments   for  local   improvements,   con- 
stitutionality  of   statute   providing   for, 
9-299 
Assessments  for  local  improvements,  notice 
and  opportunity  to  be  heard  in.  as  ele- 
ment of  due  process  of  law,  9-293 
Assessments  for  public  improvements: 

Apportionment   of   assessment   accord- 
ing to  area  constitutional,  9-618 
Apportionment  of   assessment   accord- 
ing to  frontage  constitutional,  9-518 
Area,  apportionment  of  assessment  ac- 
cording to,  constitutional,  9-518 
Assessment  according  to  laws  enacted 
after  improvement  made  constitu- 
tional, 9-521 
Assessment  not  limited  to  increase  in 

value,  9-520 
Benefits    from    improvements,    assess- 
ments   on    nroperty    for,    constitu- 
tional, 9-617 
Benefits  to   be   considered   in  making 

assessments,  9-519 
Benefit  the  basis   for   asseasment  for 
street  improvement,  9-620 
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ABsesBments    for    public    improvements  — 
Cont'd, 

Benefit  the  basis  of  apportionment  of 
cost  of  opening  highway,  0-520 

Board  for  assessment,  membership  in, 
of  property  owners  does  not  invali- 
date proceedings  of,  9-522 

Bonds  issued  to  pay  cost  of  assessment 
not  invalidated  by  unconstitutional- 
ity of  assessment,  9-522 

Change  in  law  enacted  after  improve- 
ments made,  assessments  according 
to,  constitutional,  9-521 

Constitutionality  of  state  statutes  pro- 
viding for  assessments,  9-517 

Depreciation  of  property  by  improve- 
ment, effect  on  assessment,  9-521 

Discrimination  against  nonresident 
owners  protesting  against  improve- 
ment, 9-522 

District  which  shall  be  taxed  for  local 
improvement,  legislative  discretion 
to  fix,  9-521 

DQcks,  statute  requiring  construction 
by  riparian  owners  without  regard 
to  benefit  unconstitutional,  9-517 

Drainage  assessment,  proportion  of  tax 
for,  to  benefit  need  not  be  exact,  9- 
520 

Estoppel  of  petitioners  for  assessment 
to  set  up  illegality,  9-522 

Frontage,  apportionment  of  assess- 
ments according  to,  constitutional. 
9-518 

Highways,  cost  of  opening,  must  be 
apportioned  according  to  benefit,  9- 
520 

Increase  in  value  not  measure  of  as- 
sessment, 9-520 

Irrigation  benefits,  statute  providing 
for  assessment  according  to,  consti- 
tutional, 9-520 

Local  improvements,  assessments  for, 
properly  conducted  are  constitu- 
tional, 9-517 

New  assessment  in  lieu  of  prior  illegal 
assessment  constitutional,   9-521 

Nonresident  owners,  discrimination 
against,  protesting  against  improve- 
ment, 9-522 

Nonresidents,  assessment  statute  can- 
not impose  personal  liability  on,  9- 
522 

Paving  statute  constitutional,  9-517 

Personal  liability  cannot  be  imposed 
on  nonresident  owners,  9-522 

Pergonal  property  subject  to  assess- 
ment, 9-517 

Petitioners  for  assessment  estopped  to 
set  up  illegality,  9-522 

Prior  illegal  assessment  may  be  re- 
placed by  new  assessment,  9-521 

Property  depreciated  by  improvement 
cannot  be  assessed.  9-521 

Property  owners  may  be  members  of 
assessing  board,  9-522 

Riparian  owners,  statute  requiring  con- 
struction of  docks  by,  without  regard 
to  benefit,  unconstitutional.  9-517 

Sidewalk,  special  tax  for  construction 
of,  without  regard  to  benefit,  uncon- 
stitutional, 9-520 


DUE  PROCESS  OF  LAW  — Coflfd. 

Assessments    for    public    improvements  — 
Cont*d. 
Special   benefits,   assessment   must   be 

made  with  regard  to,  9-519 
Special  tax  for  sidewalk  construction 
without  regard  to  benefit  unconsti- 
tutional, 9-520 
Special  taxing  districts,  power  of  legis- 
lature to  confine  assessments  to,  9- 
521 
Sprinkling  streets  at  expense  of  abut- 
ting owners,  statute  providing  for, 
constitutional,  9-517 
Street   improvements,   assessment   for, 

must  be  based  on  benefit,  9-520 
Streets,   statute  providing  for   assess- 
ments for  paving  of,  constitutional, 
9    518 
Taxing  district  for  local  improvement, 
legislature  has  discretion  to  fix,  9- 
521 
Unconstitutionality  of  assessment  does 
not  invalidate  bonds  issued  to  pay 
cost,  9-622 
Water  frontage  tax,  unconstitutional- 
ity of  statute  providing  for,  9-617 
Assignment  of  wages,  statute  prohibiting,  ' 

constitutional,  9-463 
Attachment  on  failure  to  pay  alimony  not 

violation  of  due-process  clause,  9-^636 
Attorneys,  disbarment  of,  by  summary  pro- 
ceeding, not  violation  of  clause,  9-304 
Attorneys'  fees,  statute  authorizing  recov- 
ery of,  against  insurance  companies  con- 
stitutional, 9-487 
Attorneys  to  secure  pensions,  statute  limit- 
ing compensation  of,  not  a  violation  of 
clause,  9-298 
Auditor,  summary  removal  by  governor  not 
a  violation  of  due-process  clause,  9-466 
Autrefois    aoquit    or    convict,    due-process 
clause  of  Fourteenth  Amendment  as  af- 
fecting common -law  rule  as  to,  9-436 
Bakers,  ten-hour  labor  law  for,  unconsti- 
tutional,  9-464 
Banking  business,  statute  limiting  right  to 

carry  on,  unconstitutional,  9-501 
Bankruptcy,    appointment   of   receiver    in, 
without  notice,  not  a  violation  of  provi- 
sion, 9-294 
Bankruptcy,  notice  to  creditors  in  volun- 
tary   proceedings    in,   not   essential   ele- 
ment of  due  process  of  law,  9-294 
Bankruptcy,  order  in,  without  notice  not 

due  process  of  law,  9-294 
Banks,    statute   prohibiting   acceptance   of 
deposits    by    after    insolvency    constitu- 
tional, 9-533 
Barbers,     prohibition     against    conducting 
business  on  Sunday  constitutional,  9-506 
Barring  action  immediately,  constitutional- 
ity of  statute  having  effect  of,  9-463 
Beer,  statute  prohibiting  manufacture  of 
bv  breweries  after  erection  constitutional, 
9-489 
Billboards,  ordinance  relating  to  height  of, 

constitutional,  9-534 
Blacklistine  employee,  statute  prohibiting, 

constitutional,  9-465 
Bonds,  statute  providing  that  obligors  need 
not  sigrn,  when  taken  in  court  of  record 
constitutional,  9-534 
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Books  and  papers  relating  to  fraud  on  rev- 
enue, seizure  of,  not  violation  of  clause, 
9-301 

Breweries,  statute  cannot  follow  property 
in,  without  due  process  of  law,  9- 
490 

Breweries,  statute  prohibiting  manufac- 
ture of  beer  by,  after  erection,  constitu- 
tional, 9-489 

Building  and  loan  association,  statute  pro- 
hibiting receipt  of  dues  by,  after  insol- 
vency not  violation  of  constitutional 
provision,  9-532 

Burden  of  proof  as  to  plea  of  insanity, 
placing  of  on  defendant  constitutional, 
9-607 

Burden  of  proof  of  right  to  remain,  statute 
placing  on  alien  constitulional,  9-297 

Burden  of  proving  unreasonableness  of 
water  rates,  9-482 

Business  and  rates  of  grain  elevator,  power 
of  legislature  to  regulate,  9-485 

Cancellation  of  lease  from  state  not  viola- 
tion of  due-process  clause,  9-508 

Cemeteries,  statute  prohibiting  establish- 
ment of,  in  certain  city  districts  consti- 
tutional, 9-531 

Charge  of  court,  omission  in,  of  reference 
to  presumption  of  innocence  not  a  viola- 
tion of  due-process  clause,  9-437 

Chinese  aliens,  statute  placing  burden  of 
proof  on,  of  right  to  remain  constitu- 
tional, 9-297 

Chinese,  constitutionality  of  ordinance  re- 

Suiring  inoculation  of,  9-505 
nese,    ordinance    requiring    removal    to 
designated    portion    of    city    unconstitu- 
tional, 9-505 

Chinese,  statute  regulating  laundry  busi- 
ness of,  constitutional,  9-504 

Cigarettes,  ordinance  regulating  license  of, 
constitutional,  9-492 

Civil  action,  arrest  and  bail  in,  not  viola- 
tion of  provision,  9-295 

Coal,  statute  regulating  screening  and 
weighing  of,  constitutional,  9-464 

Commissioners,  statute  requiring  payment 
of,  by  corporations  not  violation  of  due- 
process  clause,  9-467 

Commission  sales  of  farm  products,  statute 
regulating,  constitutional,   9-493 

Commitment  by  justice  for  crime  not  com- 
mitted in  his  county  not  due  process,  9- 
431 

Commitment  for  failure  to  testify  before 
county  attorney,  violation  of  due-process 
clause,  9-437 

Commitment  for  state  offense  upon  trial 
for  violation  of  city  ordinance  not  a  vio- 
lation of  due-process  clause,  9-432 

Commitment  of  minors  to  reformatory, 
clause  does  not  apply  to,  9-297 

Common  law,  error  of  state  court  in  decid- 
ing what  constitutes,  not  a  violation  of 
due- process  clause,  9-451 

Common-law  procedure,  legislation  in  dero- 
gation, as  violation  of  due-process  clause, 
9-434 

Compensation  for  logs  drifted  on  shore, 
statute  providing  for,  constitutional,  9- 
534 

Cktmpensation  of  justices  of  fixed  classes, 
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statute   making  difference   in,   constitu- 
tional, 9-456 
Compensation    of    pension   agents,    statute 

limiting,  constitutional,  9-298 
Competing  waterworks  plant,  when  statute 
authorizing  erection  of  constitutional,  9- 
487 
Compulsory  vaccination  statutes  constitu- 
tional, 9-507 
Condenmation  proceedings: 

Adverse  claim  to  property  sought  to  be 
condemned,  trial  of,  as  due  process, 
9-498 

Agricultural  purposes,  taking  of  land 
for  drainage  for,  constitutional,  9- 
497 

Arid  lands,  condemnation  for  irriga- 
tion of,  constitutional,  9-496 

Assessment  by  commissioners  or  jury, 
constitutional,  9-499 

Assessment  of  compensation,  by  whom 
made,  9-499 

Commissioners,  assessment  of  compen- 
sation by,  constitutional,  9-499 

Compensation,  decree  may  authorize 
possession  before  determination  of 
amount  of,  9-499 

Compensation,  judgment  without  se- 
curing, unconstitutional,  9-499 

Compensation  may  be  assessed  by  com- 
missioners or  jury,  9-499 

Compensation,  necessity  of  tribunal  to 
assess,  9-499 

Compensation,  provision  for,  essential 
to  due  process,  9-498 

Determination  of  amount  of  compensa- 
tion, decree  may  authorize  posses- 
sion before,  9-499 

Drainage  district,  taking  of  land  for 
establishment  of,  constitutional,  9- 
496 

Drainage  for  agricultural  purposes, 
taking  of  land  for,  constitutional,  9- 
497 

Elevator  site,  taking  of  railroad  right 
of  way  for,  not  constitutional,  9-496 

Fact,  finding  of,  by  triers  may  be  made 
final,  9-500 

Fifth  Amendment  as  affecting  due 
process  in  condemnation  proceedings, 
9-499 

Findings  of  fact  by  triers  may  be  made 
final,  9-500 

Hearing  as  element  of  due  process,  9- 
498 

Increase  of  operating  expenses  of  rail- 
road by  openihg  new  streets  not  ^ 
taking  witnout  due  process,  9-497 

Irrigation  of  land,  taking  of  land  for. 
constitutional,  9-490 

Judgment  without  compensation  se- 
cured invalid,  9-499 

Jury,  assessment  of  compensation  by. 
constitutional,  9-499 

Land,  taking  of,  for  irrigation  pur- 
poses constitutional,  9-496 

Milldam  overflowing  land  by  erection 
of,  not  a  taking  without  due  process, 
9-496 

Necessity,  what  constitutes  due  process 
of  law  in  determining  question  of, 
9-495 
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DUE  PROCESS  OF  LAW  — Conftf. 
Gondenmation  proceedings  —  Cont'd, 

Notice  as  element  of  due  process,  9- 

498 
Opening  of  streets  benefiting  railroad, 

constitutionality   of  taking  for,   9- 

497 
Opening   streets,   taking  of   land   for, 

constitutional,  9-498 
Overflowing  by  erection  of  milldam  not 

a  taking  without  due  process,  9-496 
Possession     before    determination     of 

amount,   decree   may   authorize,   9- 

499 
Private     use,     taking    for,    not    due 

process  of  law,  9-495 
Question  oi  necessity,  what  constitutes 

due  process  of  law  in  determining, 

9-495 
Railroad  right  of  way,  taking  of,  for 

elevator  site  not  constitutional,  9- 

496 
Railroads,    increase   of   operating   ex- 
penses of,   by   opening  new  streets 

not  a  taking  without  due  process, 

9-497 
Right  of  way  of  railroad,  taking  of, 

for    elevator    site    unconstitutional, 

9-496 
Streets    benefiting    railroad,    constitu- 
tionality of  taking  for  opening  of, 

9-497 
Streets,  increase  of  operating  expenses 

of  railroad  by  opening,  not  a  taking 

without  due  process,  9-497 
Streets,  provision  for  compensation  for 

land  taken  for  widening  of,  essen- 
tial to  due  process,  9-498 
Streets,  taking  of  land  for  opening  of, 

constitutional,  9-498 
Taking  for  private  use  not  due  process 

of  law,  9-495 
Taking  of  land  for  establishment  of 

drainage  district  constitutional,   9- 

496 
Taking  of  land  for  irrigation  purposes 

constitutional,  9-496 
Taking  of  land  for  opening  of  streets 

benefiting  railroad,  constitutionality 

of,  9-497 
Trial   of   adverse    claim    to    property 

soufrht    to    be    condemned,   as    due 

process,  9-498 
Tribunal  to  assess  compensation,  ne- 
cessity of.  ^-499 
Triers,    finding    of    fact    by,    may   be 

made  final,  9-500 
Widening    streets,    compensation    for 

takins:  of  land  for,  essential  to  due 

process,  9-498 
Confinement  of  inebriates,  constitutionality 

of  statute  regulating,  9-507 
Confiscation  and  destruction  of  fish  nets, 
statute  providing  for,  constitutional,  9- 
603 
Constitutional  amendment  fixing  jurisdic- 
tion of  cases  previously  appealed,  valid, 
0-439 
Constitutional    provision    for    prosecution 
of  felonies  by  information,  valid,  9-436 
Constitutional  right,  who  may  invoke,  9- 
536 


DUE  PROCESS  OF  LAW  — Conrd. 

Construction  of  Fifth  Amendment  as  an 
aid  to  determination  of  due  process  of 
Taw  in  Fourteenth  Amendment,  9-428 

Contempt,  due -process  jclause  not  appli- 
cable to  punishment  for,  9-452 

Contempt  proceedings,  due  process  of  law 
does  not  require  jury  trial  in,  9-434 

Contempt,  statute  giving  power  to  punish 
for,  unconstitutional,  9-452 

Contempt,  summary  punishment  for,  not 
in  presence  of  court,  unconstitutional,  9- 
452 

Contempt,  trial  by  jury  of  question  of,  not 
essential  to  due  process  of  law,  9-452 

Contracts  for  sales  on  margin  or  for  future, 
statute  invalidating,  constitutional,  9- 
495 

Contracts  interfering  with  membership  in 
labor  organizations,  statute  prohibiting, 
unconstitutional,  9-465 

Contracts  in  violation  of  Constitution, 
clause  not  applicable  to,  9-297 

Contracts  of  insurance,  statute  prohibiting 
making  of,  outside  of  state,  uncondtitu- 
tional,  9-486 

Contracts  of  seamen,  statute  regulating, 
not  a  violation  of  clause,  9-297 

Conviction  in  first  degree  after  reversed 
conviction  in  second  not  a  violation  of 
due-process  clause,  9-437 

Cooley's  definition  of  due  process  of  law, 
9-290 

Corporation  does  not  take  property  of  dis- 
senting stockholder  without  due  process 
by  leasing  corporate  property,  9-467 

Corporation  privileges  and  franchises,  ex- 
tent to  which  state  may  regulate,  9-467 

Corporations  are,  within  meaning  of  due 
process  of  law,  9-423 

Corporations  as  persons  within  meaning  of 
due-process  clause,  9-423 

Corporations  of  another  state,  statute  giv- 
ing resident  creditors  priority  over,  con- 
stitutional, 9-459 

Corporations,  provision  applies  to,  9-290 

Corporations,  requirement  that  expense  of 
liquidation  of,  be  paid  out  of  assets  not 
a  violation  of  provision,  9-467 

Corporations,  statute  cannot  give  prefer- 
ence to  certain  stockholders  of,  on  liqui- 
dation, 9-460 

Corporations,  statute  requiring  pa3nnent  of 
commissioners  by,  not  a  violation  of 
due- process  clause,  9-467 

Counterfeit  coin,  due-process  clause  does 
not  apply  to  forfeiture  of,  9-301 

County  printing,  statute  limiting  publica- 
tion of,  to  certain  newspapers  constitu- 
tional, 9-532 

County,  statute  abrogating  judgment  of 
ultra  vires  in  favor  of,  constitutional, 
9-532 

Courts  of  justice,  proceedings  in.  not  es- 
sential to  due  process  of  law,  9-291 

"  Court."  trial  by,  not  a  violation  of  due- 
process  clause  as  denying  trial  by  jury, 
9-434 

Criminal  cases,  what  constitutes  due 
process  of  law  in,  9-291 

Criminal  law  of  states,  due-process  clause 
as  affecting  administration  of,  9-436 
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Criminal  proceeding  as  due  process  of  law, 

9-425 
Criminal  statute: 

Carrying  of  weapons,  statute  prohibit- 
ing, consfitutional,  9-455 
Condemnation  for  maliciously  injuring 
another,  constitutionality  of  statute 
providing  penalty  for,  9-454 
Knowledge  an  element  of  crime,  failure 
of  statute  to  make,  does  not  render 
it  unconstitutional,  9-454 
Malicious  injury  to  another,  constitu- 
tionality of  statute  providing  pen- 
alty for,  9-454 
Penal  ordinance  requiring  removal  of 

weeds,  constitutional,  9^55 
Possession  of  forbidden  articles,  stat- 
ute providing  for  presumption  aris- 
ing from,  constitutional,  9-454 
Presumption  of  possession  from  policy 
slips,  statute  providing  for,  consti- 
tutional, 9-454 
Removal  of  weeds,  penal  ordinance  re- 
quiring, constitutional,  9-455 
Weapons,  statute  prohibiting  carrying 
of,  constitutional,  9-455 
Cross-examination  by  state  of  its  own  wit^ 
ness    not    a    violation    of    due-process 
clause,  9-437 
Customary  process  is  due  process  of  law, 

9-292 
Dairies  and  cow  stables,  statutory  regula- 
tion of,  constitutional,  9-502 
Damages  for  mental  anguish,  allowing  re- 
covery  of,   against   telegraph   companies 
constitutional,  9^480 
Damages  for  personal  injuries,  statute  pro- 
hibiting waiver  of,  unconstitutional,  9- 
465 
Death  sentence,  due  process  of  law  not  in- 
volved in  mode  of  carrying  out,  9-438 
Death  sentence,  execution  of,  by  electricity, 
statute  providing  for,  constitutional,  9- 
438 
Death  sentence,  statute  requiring  execution 
of,  at  time  to  be  fixed  by  governor,  con- 
stitutional, 9-438 
Decisions  of  state  courts: 

Amendment   to    petition    for    removal, 
denial  of  leave  to  file  not  a  violation 
of  due-process  clause,  9-462 
As  to  matters  of  common  law  do  not 

involve  due-process  clause,  9-461 
Authority     exercised     under     United 
States,  judgment  of  state  court  as  to 
validity  of,  not  conclusive,  9-450 
Common  law,  error  of  state  court  in 
deciding  what  constitutes,  not  a  vio- 
lation of  due-process  clause,  9-461 
Constitutionnlity   of    judgment   giving 

unwarranted  effect  to,  9-303 
Criminality  under  state  statute  of  act 
charged,   decision   of   state  court  as 
to  conclusive,  9-450 
Defamation,  erroneous  decision  of  state 
court  as  to  what  constitutes,  not  a 
violation   of   due-process    clause,   9- 
450 
Denial  of  application   to  amend  peti- 
tion for  removal  not  n   violation  of 
(Hue-process  clause,  9-452 
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Erroneous  decision  of  state  court,  when 
not  a  violation  of  due-process  clause, 
9-460 

Errors  in  deciding  what  constitutes 
common  law  not  violation  of  due- 
process  clause,  9-451 

Errors  of  law  in  judgment  of  state 
court  do  not  constitute  it  a  viola- 
tion of  due-process  clause,  9-450 

Errors  of  procedure  not  affecting  sub- 
stantial rights  not  a  violation  of 
due-process  clause,  9-451 

Habeas  corpus,  refusal  of  state  to 
grant  upon  application  not  a  viola- 
tion of  due-process  clause,  9-451 

Interest,  adjudication  by  state  court 
as  to  right  to  recovery  as  due  proc- 
ess of  law,  9-450 

Irregularities  in  determining  issue  of 
lunacy  not  a  violation  of  due-process 
clause,   9-452 

Irregularity  in  procedure  not  a  viola- 
tion of  due-process  clause,  9-452 

Lunacy,  rulings  of  state  court  on,  con- 
clusive, 9-452 

Mistake  of  law  or  fact  in  decision  of 
state  court,  judgment  not  rendered 
unconstitutional  by,  9-460 

Notice  and  hearing,  erroneous  decision 
of  state  court  after,  not  a  violation 
of  due-process  clause,  9-450 

Petition  for  removal,  denial  of  applica- 
tion to  amend  not  a  violati<m  of  due- 
process  clause,  9-452 

Practice,  decision  of  state  court  on 
matter  of,  does  not  involve  due-proc- 
ess clause,  9-461 

Procedure,  mere  irregularities  in,  not 
violation  of  due-process  clause,  9- 
462 

Question  of  law,  conclusive  effect  of 
rulings  of  state  courts  on,  9-450 

Refusal  of  application  to  file  supple- 
mentary answer  not  a  violation  of 
due-process  clause,  9-462 

Refusal  of  habeas  corpus  upon  appli- 
cation not  a  violation  of  due-process 
clause,  9-451 

Supplementary  answer,  refusal  of  ap- 

Slication  to  file  not  a  violation  of 
ue-process  clause,  9-452 
Widening  city  street,  errors  of  state 
court  in  judgment  as  to,  do  not  ren- 
der judgment  violation  of  due-proc- 
ess clause,  9-451 
Decree  of  judicial  power  as  element  of  due 

process,  9-431 
De  facto  judge,  judgment  by,  constitutional, 

9-438 
Defamation,    erroneous    decision    of    state 
court  as  to  what  constitutes  not  a  viola- 
tion of  due-process  clause,  9-450 
Defaulting  officers,  distress  warrant  against 
property  of,  not  violation  of  clause,  9-302 
Defendant's   presence   as   element   of   due 

process,  9-432 
Definition  of  due  process  of  law,  8-258;  9- 
290 

Definition  of  term  in  Fourteenth  Amend- 
ment, 9-429 
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Delegation  by  Ck>ngress  to  inferior  officers 
of  determination  of  right  of  aliens  to  en- 
ter constitutional^  9-296 

Delegation  of  pardoning  power  to  board 
not  violation  of  due-process  clause,  9-607 

Denial  of  right  to  hearing  in  proceedings  by 
agent  of  government  not  unconstitu- 
tional, 9-295 

Dentist,  statute  authorizing  examination 
of,  at  discretion  of  board,  constitutional, 
9-501 

Dentist,  statute  making  admission  of  to 
practice  discretionary  with  board  of  ex- 
aminers constitutional,  9-501 

Departments,  restraint  in  provision  applies 
to,  9-289 

Deportation  of  aliens  not  a  violation  of 
provision,  9-296 

Deportation  of  alien  to  another  country 
tiian  that  from  which  he  came  unconsti- 
tutional, 9-296 

Deposition  in  criminal  cases,  admission  of, 
not  a  violation  of  due-process  clause,  9- 
437 

Deposits,  statute  prohibiting  insolvent 
banks  from  accepting,  constitutional,  9- 
633 

"Deprivation,"  meaning  of,  9-424 

Deprivation  of  life  and  liberty  without  due 
process  of  law  unconstitutional,  9-295 

"Deprive"  defined,  8-260 

Destruction  of  property  acquired  in  viola- 
tion of  revenue  laws  not  violation  of 
clause,  9-299 

Detention  of  offender  under  search  warrant 
unconstitutional,  9-433 

Determination  by  executive  officers  as  to 
right  of  aliens  to  enter  not  a  violation  of 
clause,  9-296 

Directors,  provision  rendering  liable  as 
sureties  for  cod  i rectors  and  officers  con- 
stitutional, 9-468 

Disbarment  of  attorney  by  summary  pro- 
ceeding constitutional,  9-304 

Discharge  of  surplus  naval  cadets  not  vio- 
lation of  clause,  9-304 

Discharge  of  union  employee,  statute  regu- 
lating, unconstitutional,  9-465 

Dismissal  of  writ  of  error  on  failure  of 
escaped  convict  to  surrender  not  a  vio- 
lation of  due-process  clause,  9-440 

Disposition  of  public  funds,  statute  regu- 
lating, constitutional.  9-532 

Distinguished  from  "  law  of  the  land,"  9- 
291 

Distraint  for  payment  of  taxes  not  viola- 
tion of  clause,  9-301 

Distress  warrant  against  defaulting  officer 
not  violation  of  clause,  9-302 

District  of  Columbia,  provision  applies  to, 
9^289 

Drains,  constitutional  provision  as  to  con- 
struction on  lands  of  others  not  violation 
of  due-process  clause,  9-534 

Drift  logs,  statute  providinpr  for  compen- 
sation to  shore  owner  for.  constitutional, 
9-534 

Druggists,  statute  requiring  license  for 
sale  of  intoxicating  liquors  to  be  taken 
out  by,  constitutional.  0-490 

Drug  stores,  statute  prohibiting  sale  of 
provisions  in,  unconstitutional,  9-492 
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Dry  goods  store,  statute  prohibiting  sale  of 
provisions  in,  unconstitutional,  9-492 

Due  process  of  law  a  course  of  legal  pro- 
ceeding, 9-425 

Due  process  of  law  synonymous  with  law 
of  the  land,  9-425 

Easements  belonging  to  state,  due-process 
clause  not  applicable  to  enforcement  of, 
9-508 

Easements  of  light  and  air,  taking  of,  must 
be  by  due  process  of  law,  9-509 

Effect  of  power  of  taxation,  8-348 

Eight-hour  law,  constitutionality  of,  9- 
463 

Ejectment,  preliminary  hearing  in,  as  due 
process  of  law,  9-292 

Election  board,  trial  by,  for  offenses  under 
election  law  not  due  process  of  law,  9- 
292 

Electric  cars,  statute  requiring  screens  to 
be  placed  on,  constitutional,  9-480 

Electrocution  statute  constitutional,  9-438 

Emission  of  smoke  as  nuisance,  statute  pro- 
hibiting, constitutional,  9-304 

Employees,  statute  prohibiting  blacklisting 
of,  constitutional,  9—465 

Employment  agencies,  license  and  regula- 
tion of,  constitutional,  9-536 

Employment  of  women  in  places  of  amuse- 
ment, statute  prohibiting,  unconstitu- 
tional, 9-502 

Enforcement  of  state  servitudes  or  ease- 
ments, due  process  of  law  clause  does  not 
apply  to,  9-508 

Enforcement  of  stockholder's  liability,  con- 
stitutionality of  statute  regulating,  0- 
468 

Enjoining  execution  of  judgment  for  tort 
not  violation  of  due-process  clause,  9- 
510 

Equitable  interest  in  land,  jury  trial  in  suit 
to  establish,  not  essential  to  due  process 
of  law,  9-434 

Equity  jurisdiction  may  be  due  process  of 
law,  9-292 

Erroneous  decision  of  state  court  not  a  vio- 
lation of  due-process  clause,  9-450 

Escape  of  natural  gas,  statute  prohibiting 
constitutional.  9-505 

Essentials  of,   9-423 

Establishment  of  harbor  lines  by  commis- 
sioners not  violation  of  due-process 
clause,  9-508 

Establishment  of  hospitals  in  certain  city 
districts,  statute  prohibiting,  constitu- 
tional, 9-531 

Establishment  of  markets,  ordinance  pro- 
viding for,  constitutional.  9-492 

Establishment  of  special  school  district  not 
violation  of  due-process  clause,  9-531 

Excess  of  jurisdiction,  order  of  court-  in, 
not  due  process  of  law,  9—431 

Exclusion  of  aliens,  act  of  administrative 
officers  as  to,  as  due  process  of  law,  9- 
296 

Exclusion  of  aliens,  extent  to  which  due 
process   clause   applicable   to,  9-296 

Exclusion  of  mail  matter  by  postmaster- 
general  not  violation  of  clause,  9-302 

Exclusion  of  unvaceinated  pupils  from 
schools  not  violation  of  due  process 
clause,  9-507 
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Exclusive  right  to  remove  dead  animals, 
grant  of,  not  a  taking  without  due 
process  of  law,  9-430 

Execution  against  members  of  limited 
partnership  association  to  extent  of  un- 
paid stock  subscription  constitutional, 
9-468 

Execution  of  death  sentence,  due  process  of 
law  not  involved  in  mode  of,  9-438 

Execution  of  judgment  for  tort,  bill  en- 
joining, not  violation  of  due  process 
clause,  9-610 

Execution  of  sentence,  due  process  of  law 
not  involved  in  staying  of,  9-438 

Executive,  legislative,  and  judicial  depart- 
ments, provision  a  restraint  on,  9- 
289 

Expense  of  liquidation  of  corporation,  pay- 
ment of,  may  be  required  to  be  made 
out  of  assets,  9-467 

Express  companies,  statute  regulating 
rates  of,  constitutional,  9-481 

Expulsion  of  alien  resident,  due  process 
clause  applies  to,  9-296 

Extension  of  railroad  tracks,  statute  re- 
quiring, not  violation  of  clause,  9-300 

Extradition,  forcible  abduction  in,  not  vio- 
lation of  due  process  clause,  9-536 

Extraterritorial  arreat  by  bail  as  due 
process,  9-432 

Failure  to  give  recognizance,  imprisonment 
of  witness  for,  not  a  violation  of  due 
process  clause,  9-437 

Failure  to  testify  before  county  attorney, 
commitment  for,  a  violation  of  due 
process  clause,  9-437 

False  imprisonment,  statute  taking  away 
right  of  action  for,  unconatitutional,  9^ 
303 

Farm  products,  statute  regulating  sale  of 
on  commission  constitutional,  9-493 

Felony,  jury  trial  for,  not  requisite  of  due 
process,  9-434 

Felony,  prosecution  of,  by  information  aa 
due  process  of  law,  9-435 

Fencing  grazing  lands,  constitutionality  of 
atatute  regulating,  9-533 

Fertilizer  manufactures,  bone  boiling,  etc., 
statute  prohibiting,  not  a  violation  of 
due  process  of  law,  9-430 

Findings  of  fact  by  state  officer  as  to  adul- 
teration of  food  not  violation  of  due 
process  clause,  9-509 

Fire  loss,  statute  providing  for  presump- 
tion aa  to  amount  of,  constitutional,  9- 
459 

Fish,  constitutionality  of  statute  limiting 
right  to,  9-503 

Fish  nets,  statute  providing  for  confiscation 
and  destruction  of,  constitutional,  9- 
503 

Fish,  statute  makiiig  sale  of  certain  kinds 
of,  unlawful,  is  constitutional,  9-504 

Fixing  by  governor  of  time  for  execution 
of  death  penalty,  statute  providing  for, 
constitutional,  9-438 

Flag,  statute  prohibiting  use  of  for  ad- 
vertising purposes  unconstitutional,  9- 
494 

Forcible  abduction  in  extradition  proceed- 
ings not  violation  of  due  process  clause. 
9-536 
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Foreclosure  sales,  seizure  on,  not  neces- 
sary to  give  court  jurisdiction  essential 
to  due  process,  9-466 

Foreign  corporations  are  persons  within 
Fourteenth  Amendment,  9-423 

Foreign  corporations,  statute  giving  resi- 
dent creditors  priority  over,  constitu- 
tional, 9-459 

Forfeiture  of  counterfeit  coin,  due  process 
clause  does  not  apply  to,  9-301 

Forfeiture  of  lands  for  nontenantry  not 
violation  of  due  process  clause,  9-634 

Forfeiture  of  liquor  license  for  unlawful 
sales   constitutional,   9-489 

Fourteenth  Amendment,  ascertainment  of 
due  process  of  law  in,  by  reference  to 
Fifth  Amendment,  9-427 

Franchise  is  property  within  protection  of 
due  process  clause,  9-457 

Franchises  and  privileges  of  corporations, 
extent  to  which  state  may  regulate,  9- 
467 

Futures,  sales  of,  statute  invalidating,  con- 
stitutional, 9-495 

Game,  constitutionality  of  statute  regulat- 
ing manner  of  killing,  9-503 

Game,  statute  making  possession  of,  un- 
lawful in  close  season  constitutional,  9- 
503 

Game,  statute  prohibiting  sale  of,  not  vio- 
lation of  due  process  clause,  9-503 

Gas  companies,  constitutionality  of  statute 
regulating  rates  of,  9-483 

Gas  pipes,  constitutionality  of  ordinance 
requiring  change  of  location  of,  9-482 

Gas  works,  ordinance  requiring  removal  of, 
unconstitutional,  9-484 

General  provisions  of  law,  trial  under,  as 
due  process  of  law,  9-432 

Giving  of  intoxicating  liquors,  statute  pro- 
hibiting, constitutional,  9-489 

Grain  elevatora,  constitutionality  of  stat- 
ute regulating  business  and  rates  of,  9- 
485 

Grain  elevators,  requirement  of  license 
from,  constitutional,  9-486 

Grand  jurors,  number  of,  as  element  of  due 
process,  9-433 

Grazing  lands,  constitutionality  of  statute 
regulating  fencing  of,  9-533 

Guardians,  statute  allowing  recovery  by, 
of  property  belonging  to  nonresident 
constitutional,   9-636 

Habeas  corpus,  refusal  by  court  not  viola- 
tion of  due  process  clause,  9-451 

Harbor  lines,  establishment  of,  by  com- 
missioners not  violation  of  due  process 
clause,  9-508 

Hearing  as  clement  of  due  process,  see  tV 
^ra^  this  title,  Notice  and  Opportunity  to 
Be  Heard. 

Hearing,  necessity  of  giving  opportunity 
for,  see  mfra,  this  title,  Notice  and  Op- 
portunity to  lie  Heard. 

Height  of  billboard,  ordinance  regulating, 
constitutional,  9-.534 

Highways,  municipal  regulation  of  use  of, 
not  a  taking  without  due  process  of  law, 
9-430 

Hospitals,  statute  prohibiting  establish- 
ment of  in  eevtnin  city  districts  cob- 
stitutional,  0-531 
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Hoiurs  of  labor,  constitutionality  of  stat- 
ute regulating,  9-463 

Ice,  statute  regulating  taking  of,  unconati- 
tutional,  9-^35 

Illegal  contracts,  clause  not  applicable  to, 
9-297 

Illegal  grand  jury,  trial  and  sentence  on 
indictment  found  by,  a  violation  of 
clause,  9-295 

Illegal  imports,  destruction  of,  by  officers, 
not  violation  of  clause,  9-299 

Illegally  acquired  property,  destruction  of, 
not  violation  of  clause,  9-299 

Illegal  sentence  partially  served,  resen- 
tence after,  not  a  violation  of  due- 
process  clause,  9-439 

Impaneling  of  jury  as  part  of  due  process 
of  law,  9-292 

Importation  of  particular  goods,  statute 
regulating,  not  violation  of  clause,  9- 
298^ 

Impounded  animals,  statute  providing  for 
summary  sale  of,  unconstitutional,  9-535 

Imprisonment  of  aliens  at  hard  labor  be- 
fore expulsion,  statute  providing  for,  un- 
constitutional, 9-297 

Imprisonment  of  judgment  debtor  upon 
affidavit  of  plaintiff  a  violation  of  due- 
process  clause,  9-433 

Imprisonment  of  witness  failing  to  give 
recognizance  not  a  violation  of  due- 
process  clause,  9-437 

Imprisonment  under  void  ordinance  uncon- 
stitutional, 9-439 

Incidental  injury  to  property  not  violation 
of  due-process  clause,  9-457 

Incidents  of  due  process  of  law,  9-424 

Indians,  statute  prohibiting  sale  of  in- 
toxicating liquors  to,  constitutional,  9- 
488 

Indictment  found  by  illegal  grand  jury, 
trial  and  imprisonment  upon,  unconstitu- 
tional, 9-295 

Indictment,  invalidity  of,  as  affected  by 
due  process  clause,  9-435 

Indictment  or  presentment  not  essential, 
8-269 

Indictment,  sufficiency  of.  as  affected  by 

due-process  clause,  9-435 
Inebriates,     constitutionality     of     statute 

re^ilating  confinement,  9-507 
Inebriates,  summary  commitment  of,  not 

due  process  of  law,  9-506 
Information,  prosecution  of  felony  by,  as 

due-process  clause,  9-435 
Injury   to   minor,   statute  allowing  action 

by  parent  for,  constitutional.  9-536 
Inoculation      ordinance     directed     ai^ainst 

Chinese,  constitutionality  of,  9-505 
Inquest   of   lunacy   by   jury   of   six   not   a 

violation  of  due-process  clause,  9-435 
Insane  persons,  summary  commitment  of, 

not  due  process  of  law,  9-506 
Insanity,   jury   trial   of   iswue   of,   not   es- 
sential to  due  process  of  law,  9-434 
Insanity,  statute  placing  burden  of  proof 

as    to   plea    of,   on    defendant   constitu- 
tional, 9-506 
Insolvent    association,    statute    prohibiting 

receipt    of    dues    by,    not    violation    of 

stockholders'  rights,  9-532 
Insolvent    banks,    statute    prohibiting    ac- 
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ceptance  of  deposits  by,  after  insolvency 
constitutional,  9-533 

Inspection  of  mines,  statute  regulating, 
constitutional,  9-488 

Inspection  of  mining  claim  to  ascertain 
interest,  statute  providing  for,  not  vio- 
lation of  clause,  9-303 

Insurance  agent,  constitutionality  of  stat- 
ute prescribing  conditions  for  procuring 
of  policy  in  foreign  company  by,  9-487 

Insurance  agent,  statute  requiring  license 
of,  constitutional,  9-487 

Insurance  companies,  statute  authorizing 
determination  of  solvency  of,  by  state 
officer  constitutional,  9-486 

Insurance  companies,  statute  authorizing 
recovery  of  attorney's  fees  against,  con- 
stitutional, 9-487 

Insurance  companies,  statute  prohibiting 
making  of  insurance  contract  by,  out- 
side of  state,  unconstitutional,  9-486 

Insurance  companies,  statute  regulating 
limitation  of  liability  of  policies  con- 
stitutional, 9-486 

Insurance  companies,  statute  regulating  re- 
insurance by,  constitutional,  9-487 

Interest,  decision  of  state  court  as  to  right 
to  recover,  as  due  process  of  law,  9-450 

Interest  essential  to  invoke  constitutional 
right,  9-536 

Intoxicating  liquors,  forfeiture  of  license 
for  unlawful  sales  constitutional,  9-489 

Intoxicating  liquors,  prohibition  statute 
against  keeping  of  stock  of,  constitu- 
tional, 9-489 

Intoxicating  liquors,  statute  limiting  man- 
ufacture of  for  certain  purposes  consti- 
tutional, 9-490 

Intoxicating  liquors,  statute  prohibiting 
giving  of,  constitutional,  9-489 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  to  Indians,  constitutional,  9-488 

Intoxicating  liquors,  statute  prohibiting 
sale  of  within  certain  distance  of  edu- 
cational institution  constitutional,  9-489 

Intoxicating  liquors,  statute  regulating 
manufacture  and  sale  of,  constitutional, 
9-488 

Intoxicating  liquors,  statute  requiring 
druggists  to  take  out  license  for  sale  of, 
constitutional,  9-490 

Intoxicating  liquors,  statute  taxing  sale 
of,  constitutional,  9-488 

Intoxicating  liquors,  summary  revocation 
of  license  to  sell,  unconstitutional,  9--489 

Invalid  indictment,  validation  of  court  pro- 
ceedings on,  a  violation  of  due-process 
clause,  9-435 

Irregularities  in  procedure  not  a  violation 
of  due-process  clause,  9-452 

Irrigation  companies,  constitutionality  of 
statute  regulating  rates  of,  9-485 

Jeopardy,  due-process  clause  of  Fourteenth 
Amendment  as  affecting  question  of,  9- 
436 

Judgment  against  sureties  without  notice 
not  due  process  of  law,  9-293 

Judgment  by  de  facto  judge  constitutional, 
9-438 

Judgment  for  tort,  bill  to  enjoin  execution 
of,  not  violation  of  due-process  clause, 
9-510 
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Judgment  of  conviction,  right  of  appeal 
from,  not  an  essential  element  to  due 
process  of  law,  9-439 

Judgment  of  uliro,  vires,  subsequent  abro- 
gation of,  not  violation  of  due- process 
clause,  9-532  ^ 

Judicial  inclusion  and  exclusion  to  ascer- 
tain due  process  of  law,  9-427 
.  Judicial,  legislative,  and  executive  depart- 
ments, provision  a  restraint  on,  9-289 

Judicial  office,  constitutionality  of  law  to 
determine  title  to,  9-455 

Judicial  power,  decree  of,  as  element  of 
due  process,  9-431 

Judicial  power,  due  process  of  law  not 
necessarily  exercise  of,  9-291 

Judicial  proceedings,  what  constitutes  due 
process  of  law  in,  9-291 

Judicial  process,  due  process  of  law  is  not 
necessarily,  9-427 

Jurisdiction  an  essential  element  of  due 
process,  9-431 

Jurisdiction  of  appellate  court,  rearrange- 
nient  of,  not  violation  of  due-procesa 
clause,  9-439 

Jurisdiction  of  cases  previously  appealed, 
constitutional  amendment  fixing,  valid, 
9-439 

Jurisdiction  over  nonresident  suing  in  do- 
mestic court,  statute  conferring,  consti- 
tutional, 9-535 

Jury,  method  of  impaneling,  as  part  of  due 
process  of  law,  9-292 

Jury  of  six,  inquest  of  lunacy  by,  not  a 
violation  of  due-process  clause,  &-435 

Jury,  presence  of  aliens  on,  not  a  violation 
of  due-process  clause,  9-435 

Jury  trial  by  less  than  twelve  not  violation 
of  due-process  clause,  9-434 

Jury  trial,  due  process  of  law  does  not 
require,  in  contempt  proceedings,  9-434 

Jury  trial,  failure  to  demand,  a  waiver 
and  not  a  violation  of  due-process  clause, 
9--434 

Jury  trial  for  felony  not  requisite  to  due 
process,  9-434 

Jury  trial  not  essential  to,  9-291 

Jury  trial  not  requisite  of  due  process,  9- 
433 

Jury  trial  of  issue  of  insanity  not  essen- 
tial to  due  process  of  law,  9-434 

Justice  of  peace  not  having  jurisdiction  of 
crime,  commitment  by,  not  due  process, 
9-431 

Justices  of  fixed  classes,  statute  making  a 
difference  in  compensation  of,  constitu- 
tional, 9-456 

Sailing  of  game,  statute  regulating  man- 
ner in  which  to  be  done,  constitutional- 
ity of,  9-603 

Labels  of  labor  unions,  ordinance  requiring 
use  of  on  city  printing,  unconstitutional, 
9-494 

Labor  organization,  statute  prohibiting 
contracts  interfering  with  membership 
in,  unconstitutional,  9-465 

Labor  unions,  statute  prohibiting  attempt 
to  prevent  employees  from  joining,  un- 
constitutional, 9-465 

Lard,  statute  regulating  sale  of,  constitu- 
tional, 9-490 


« 
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Laundries,    constitutionality   of   ordinance 

prohibiting  keeping  within  city,  9-504 
Laundries,  municipal  ordinance  regulating 

business  of,  constitutional,  9-504 

Law,"  meaning  of^  9-425 

Law   of  the   land "   and   due   process  of 

law  distinguished,  9-291 
Law   of   the   land    synonymous    with   due 

process  of  law,  9-425 
Lease  by  corporation  not  violation  of  due- 

grocess   clause   as   to   dissenting   stock- 
older,  9-467 

Lease  from  state,  cancellation  of,  not  vio- 
lation of  due  process  of  law,  ^508 

Legislation  in  derogation  of  common-law 
procedure  as  violation  of  due-process 
clause,  9-434 

Legislative,  executive,  and  judicial  depart- 
ments, provision  a  restraint  on,  9-289 

License  and  ref^lation  of  employment 
agencies,  constitutional,  9-536 

License,  extent  to  which  property  within 
protection  of  due-process  clause,'  9-457 

License  fee  on  telegraph  companies  for  in- 
spection of  poles  and  wires,  constitu- 
tional, 9-481 

License  for  sale  of  cigarettes,  ordinance 
regulating,  constitutional,  9-492 

License,  ordinance  requiring,  of  persons 
selling  outside  of  markets,  constitutional, 
9-493 

License,  requirement  of,  from  grain  ele- 
vator constitutional,  9-486 

License,  statute  interfering  with  rights  ex- 
isting under,  after  expiration,  constitu- 
tional, 9-45/ 

License,  statute  requiring  druggists  to  take 
out,  for  sale  of  intoxicating  liquors,  con- 
stitutional, 9-490 

License  tax  on  persons  selling  meat  out- 
side of  market,  constitutional,  9-493 

License!  tax  operating  unequally  as  viola- 
tion of  clause,  9-303 

Licensing  of  insurance  agent,  statute  pro- 
viding for,  constitutional,  9-487 

Lien,  constitutionality  of  statute  displac- 
ing priority  of,  9-459 

Lien  given  water  rents,  constitutionality  of 
statute  giving  priority  to,  9-460 

Life  and  liberty,  deprivation  of,  without 
due  process  of  law,  unconstitutional,  9- 
295 

Light  and  air,  taking  of  easements  of,  must 
be  by  due  process  of  law,  9-509 

Limitation  oi  action,  state  statute  regulat- 
ing, not  violation  of  due-process  clause, 
9-453 

Limitation  of  liability  on  insurance  poli- 
cies, statute  regulating,  constitutional 
9-486 

Limitation  of  patent  right  by  statute  con- 
stitutional, 9-302 

Limitation  of  time  of  recovery  of  property 
sold  at  tax  sale,  constitutionality  of 
statute  providing,  9-453 

Limitation,  removal  of  bar  imposed  by 
statute  of,  not  a  violation  of  due-process 
clause,  9-454 

Limited  partnership  association,  execution 
against  members  of  to  extent  of  unpaid 
stock  subscription  constitutional,  9-468 
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Liiniting  recovery  for  injury  to  dog  not 

violation  of  due-process  clause,  9-510 
Limiting  taxing  power  of  city  to  prevent 

Sayment  of  judgment  not  violation  of 
ue-process  clause,  9-608 

Liquor  license,  forfeiture  of,  for  unlawful 
sale,  constitutional,  9-489 

Liquor  license,  summary  revocation  of,  un- 
constitutional, 9-489 

Liquor  license,  termination  of,  before 
period  for  which  granted  not  violation 
of  due-process  clause,  9-457 

Liquor  saloons,  statute  requiring  removal 
of  screens  in,  constitutional,  9^89 

Local  improvements,  constitutionality  of 
statute  providing  for  assessments  for,  9- 
299 

Local  improvements,  notice  and  opportu- 
nity to  be  heard  in  assessments  for,  as 
elements  of  due  process  of  law,  9-293 

Location  of  gas  company,  constitutionality 
of  ordiaance  requiring  removal  of,  9-484 

Logs  drifted  on  shore,  statute  fixing  com- 
pensation for,  constitutional,  9-534 

Lunacy,  irregularities  in  decisions  of  state 
court  in  rulings  on  issue  of,  not  a  viola- 
tion of  due-process  clause,  9-452 

Mail  matter,  exclusion  of,  by  postmaster- 
general,  not  violation  of  clause,  9-302 

Manner  of  arraignment  and  accusation  un- 
der state  laws,  due-process  clause  does 
not  affect,  9-435 

Manufacture  and  sale  of  intoxicating  liq- 
uors, statute  regulating,  constitutional, 
9-488 

Manufacture  and  sale  of  oleomargarine, 
constitutionality  of  statute  prohibiting, 
9-491 

Manufacture  of  intoxicating  liquors,  stat- 
ute limiting  to  certain  purposes  consti- 
tutional, 9-490 

Margin  or  future  sales,  statute  invalidat- 
ing, constitutional,  9-495 

Markets,  ordinance  establishing,  constitu- 
tional, 9-492 

Markets,  ordinance  imposing  tax  on  per- 
sons selling  meats  outside  of,  constitu- 
tional, 9-493 

Markets,  ordinance  prohibiting  sale  of  fresh 
meats  outside  of,  constitutional,  9-492 

Markets,  ordinance  regulating  keeping  of, 
constitutional,  9-492 

Marriage  between  whites  and  negroes,  stat- 
ute prohibiting,  constitutional,  9-506 

Master  and  servant,  constitutionality  of 
statute  regulating  relation  of,  9-462 

Meaning  of  term,  9-290 

Meaning  of  term  in  Fourteenth  Amend- 
ment, 9-429 

Means  adapted  to  the  end  to  be  attained  as 
due  process  of  law,  9-426 

Meats,  ordinance  prohibiting  sale  of,  out- 
side of  market  house  constitutional,  9- 
492 

Mechanics'  lien  law  constitutional,  9-533 

Membership  in  labor  organizations,  stat- 
ute prohibiting  contracts  inteipfering 
with.   uncoTistitntionnl,  9-465 

Members^  of  limited  partnership  association, 
execution  ncrninst  to  extent  of  unpaid 
stock   subscription   constitutional,   9-468 
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Mental  anguish,  statute  allowing  recovery 
against  telegraph  companies  of  damages 
for,  constitutional,  9-480 

Method  of  impaneling  jury  as  part  of  due 
process  of  law,  9-292 

Method  of  resentence  on  affirmance  of  judg- 
ment, due  process  of  law  not  involved  in, 
9-439 

Milkmen  and  dairymen,  statutory  regula- 
tion of  business  of,  constitutional,  9-502 

Milk,  statute  prohibiting  sale  of,  after 
adulteration  constitutional,  9-490 

Milk,  statute  prohibiting  sale  of,  from  cer- 
tain kinds  of  cattle  constitutional,  9- 
490 

Miners,  statute  regulating  working  hours 
of,  constitutional,  9-463 

Mines,  statute  regulating  inspection  of, 
constitutional,  9-488 

Mining  claim,  statute  providing  for  inspec- 
tion of,  to  ascertain  interest  not  viola- 
tion of  clause,  9-303 

Minors,  commitment  of,  to  reformatory, 
clause  does  not  appljr  to,  9-297 

Minors,  statute  allowing  action  by  parent 
for  injury  to,  constitutional,  9-536 

Miscegenation  laws  not  violation  of  due- 
process  clause,  9-506 

Modification  of  verdict  by  appellate  court 
unconstitutional,  9-440 

Monopolies  and  trusts,  statute  directed 
against,  constitutional,  9-460 

Monopoly  of  slaughter-house  business,  stat- 
ute giving,  constitutional,  9-502 

Mortgagee  in  possession,  statute  interfering 
with  title  of,  a  violation  of  due-process 
clause,  9-466 

Mortgagee,  statute  affecting  remedy  of,  not 
a  violation  of  due-process  clause,  9-466 

Mortgage,  seizure  on  foreclosure  sale  un- 
der, not  necessary  to  give  court  jurisdic- 
tion essential  to  due  process,  9-466 

Mortgages,  validation  of  registration  of,  as 
against  judgment  creditors.  Act  provid- 
ing for,  constitutional,  9-301 

Municipal  aid  to  abolishment  of  grade 
crossings  not  violation  of  due-process 
clause,  9-508 

Municipal  corporation  erecting  competing 
waterworks  plant  does  not  violate  due- 
process  clause,  9-487 

Municipal  corporations,  constitutionality 
of  statute  providing  limitation  for  action 
against,  9-453 

Municipal  corporations,  constitutionality 
of  statute  regulating  annexation  of  ter- 
ritory to,  9-532 

Municipal  officer,  ordinance  giving  discre- 
tion to,  constitutional,  9-509 

National  flag,  statute  prohibiting  use  of  for 
advertising  unconstitutional,  9-494 

Natural  gas,  constitutionality  of  statute 
regulating  production  and  use  of,  9-506 

Natural  gas,  statute  prohibiting  escape  of, 
constitutional,  9-505 

Natural  gas,  statute  prohibiting  wasteful 
use  of,  constitutional,  9-606 

Nature  and  incidents  of,  9-424 

Naval  cadets,  discharge  of  surplus  of,  con- 
stitutional, 9-304 

Negligence,  statute  providing  for  presump- 
tion of,  constitutional,  9-468 
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Nonresident  suing  in  domestic  courts,  stat- 
ute conferring  jurisdiction  over,  constitu- 
tional, 9-535 
Nonresident  ward,  statute  allowing  recov- 
ery by  guardian  of  property  belonging  to, 
constitutional,  9-535 
^ontenantry,   forfeiture   of   lands  for,  not 

violation  of  due-process  clause,  9-534 
Notice  and  opportunity  to  be  heard: 
Appearance,  effect  of,  9-441 
As  elements  of  due  process  of  law,  9- 

440 
Assignee  for  creditors,   summary  pro- 
ceedings   against,     unconstitutional, 
9-445 
Community   property,   power  of  state 
to  determine  parties  in   interest  to 
whom  notice  shall  be  given,  9-444 
Conclusive  effect  to  be  given  to  rates 
fixed  by  commission  without  hearing, 
statute    providing    for^    unconstitu- 
tional, 9-442 
Costs,     summary     judgment     against 
prosecutor  for^  constitutionality  of, 
9-444 
Creation  of  board  of  railroad  commis- 
sioners,   notice   to   railroad    of,   not 
essential,   9-442 
Election  offenses,  statute  may  author- 
ize summary  proceedings  for,  9-445 
Ex  parte  decisions  of  overseers  invalid, 

9-^5 
Extent  of  notice  to  be  given,  9-441 
Failure  to  make  defense  when  oppor- 
tunity given,  9-441 
Final    judgment,    notice    before,    suffi- 
cient, 9-^44 
Fixing    railroad    rates,  sufficiency    of 

notice  of,  9-442 
Forthcoming      bond,      judgment      on, 
against  surety  without  hearing  con- 
stitutional, 9-445 
Franchise  to  lay  tracks  in  street,  prop- 
erty owners  entitled  to  hearing  be- 
fore granting  of,  9-443 
Highway  crossing,  notice   to   railroad 
of  proceedings  to  establish,  not  neces- 
sary, 9-443 
Imprisonment  in  city  workhouse  with- 
out hearing,  9-441 
Judgment  against  surety  on  forthcom- 
ing bond,  without  hearing  valid,  9- 
445 
Necessity  to  constitute  due  process  of 

law,  9-440 
Notice  in  proceedings  in  rem,  9-441 
Opening  of  streets,  sufficiency  of  pro- 
vision for  hearing  as  to,  9-498 
Opportunity    to   make    particular   de- 
fense, 9-441 
Overseers,   ex   parte   decisions   of,    in- 
valid, 9-445 
Parties  in  interest  in  community  prop- 
erty, power  of  state  to  regulate  giv- 
ing? of  notice  to,  9-444 
Procedure,  trial  accordinj?  to  applica- 
ble mode  of,  sufficient.  9-444 
Proceedings  in  rem,  notice  in,  9-441 
Railrond  commissioners,  notice  to  rail- 
road of  creition  of  board  of,  not  es- 
sentinl.  9-442 
Railroad,  notice  to,  of  proceedings  to 


DUE  PROCESS  OF  LAW  — Conrd. 
Notice  and  opportunity  to  be  heard — Cont'd, 
establish    highway   crossing   not  es- 
sential, 9-443 
Railroad  rates,  sufficiency  of  notice  of 

fixing,  9-442 
Rates    fixed    by    commission,    statute 
making  conclusive  without  hearing, 
unconstitutional,  9-442 
Rates  for  water,  notice  of  fixing,  9-443 
Reasonableness  of  notice,  9-441 
Seizure  of  vessel  violating  oyster  law, 

sufficiency  of  notice  of,  9-442 
Service  of  process: 

Agent  of  foreign  corporation,  when 
service    upon    sufficient,    9-446, 
447 
Agent     of     nonresident,     service 

upon,  9-449 
Allowance  for  children  of  divorced 
parents,   service  in  proceedings 
for,  9-448  ^ 
Attachment     against     nonresident 

executor,  9-449 
Attachment    against    property  of 

nonresident,  9-448 
Attorney,  order  to  show  costs  can- 
not be  served  upon,  9-449 
Challenge   of   validity   of   service, 
statute     prohibiting,     constitu- 
tional, 9--446 
Children  of  divorced  parents,  ser- 
vice in  proceeding  for  allowance 
for,  9-448 
Delinquent  taxes,   summary  proc- 
ess to  collect,  constitutional,  9- 
449 
Domestic  corporations,   service  of 

process  on,  9-446 
Effect  of   challenging  validity  of 

service,  9-^46 
Executor  not  residing  in  state,  at- 
tachment against,  9-449 
Foreign    corporations,   matters  as 
to  which  service  upon  agent  of, 
allowed,  9-446 
Foreign    corporations,    power    of 
state  to  regulate  service  on,  9- 
446 
Foreign  corporations,  service  upon 
special  a^ent  of,  sufficient,  9-447 
Foreign  corporations,  sufficiency  of 
service  upon  secretary  of,  9-446 
Nonresident   agent,   service    upon, 

9-449 
Nonresident  executor,   attachment 

against,  9-449 
Nonresident,  necessity  of  personal 

service  upon,  9-447 
Nonresident  parent,  service  upon, 

9-448 
Nonresident's     property,     attach- 
ment of,  9-448 
Order  of  publication,  service  by, 

9-449 
Order  to  show  costs,  service  of,  on 
attorney,     unconstitutional,    9- 
449 
Parent  nonresident  of  state,  ser- 
vice upon,  9-448 
Personal    judgment    against    un- 
served nonresident,  validity  of, 
9-448 
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Notice  and  opportunity  to  be  heard — Cont'd, 
Service  or  process  —  Cont'd. 

Personal    service    on    nonresident 

essential,  i)-447 
Publication,   service  by  order  of, 

»-449 
Return  of  sheriff,  giving  conclu- 
sive effect   to,  not  violation  of 
due-process  clause,  9-449 
Secretary  of   foreign  corporation, 
sufficiency   of   service   upon,   9- 
446 
Sheriff's  return,  giving  conclusive 
effect  to,  not  a  violation  of  due- 
process  clause,  9-449 
Special  agent  of  foreign  corpora- 
tion,   sufficiency    of   service   on, 
9-447 
Summary''  process  to  collect  delin- 
quent taxes,   constitutional,   9- 
449 
Unserved  nonresident,  validity  of 
personal   judgment  against,   9- 
448 
Settlement  without  notice   by   special 

administrator,  valid,  9—445 
Statute,  sufficiency  of  notice  by,  9-444 
Summary  judgment  against  prosecutor 
for  costs,  constitutionality  of,  9-444 
Summary  proceedings  against  assignee 
for    creditors,    unconstitutional,  9- 
445 
Summary  proceedings  for  violation  of 
election  laws,  statute  may  authorize, 
9-445 
Surety,    judgment   against,    on    forth- 
coming bond,  without  hearing,  valid, 
9-445 
Taxation,  necessity  of  notice  and  hear- 
ing in,  see  infra,  this  title,   Toom- 
tion. 
Termination  of  tenancy  without  notice, 
validity  of  statute  providing  for,  9- 
441 
Tracks  in  streets,  property  owners  en- 
titled to  hearing  before  granting  of 
permit  to  lay,  9-443 
Trial  according  to  applicable  mode  of 

procedure  sufficient,  9-444 
Water  rates,  notice  of  fixing,  9-443 
When  essential  elements  of  due  process 
of  law,  9-293 
Notice  an  element  of  due  process  of  law 
where  order  made  in  bankruptcy,  9-294 
Notice    by    publication    in    special    assess- 
ments, sufficiency  of,  l>-293 
Notice,  judgment  against  sureties  without, 

not  due  process  of  law,  9-293 
Notice  to  bankrupt  of  appointment  of  re- 
ceiver in  bankruptcy  not  an  element  of 
due  process  of  law,  9-294 
Notice  to  creditors   in  voluntary  proceed- 
ings in  bankruptcy  not  essential  element 
of  due  process  of  law,  9-294 
Number  of  grand  jurors  as  element  of  due 

process,  9-433 
Number  of  jurors  less  than  twelve  not  a 

violation  of  due  process,  9-434 
Occupations,    constitutionality    of    statute 
imposing  additional  qualifications  on  per- 
sons engaged  in,  9-600 


DUE  PROCESS  OP  IjAW  — Conrd. 

Office,  constitutionality  of  statute  provid- 
ing for  removal  from,  9-456 

Officer  of  state,  findings  of  fact  by,  as  to 
adulteration  of  food  not  violation  of  due- 
process  clause,  9-509 

Oleomargarine,  constitutioaality  of  statute 
authorizing  seizure  and  confiscation  of, 
9-491 

Oleomargarine,  constitutionality  of  statute 
prohibiting  manufacture  and  sale  of,  9- 
491 

Oleomargarine,  statute  regulating  sale  of, 
constitutional,  9-491 

Opium,  statute  regulating  sale  of,  consti- 
tutional, 9-492 

Order  in  bankruptcy  without  notice  not 
due  process  of  law,  9-294 

Ordinance  establishing  markets  constitu- 
tional, 9-492 

Ordinance  fixing  water  rates,  constitu- 
tionality of,  to  be  determined  by  judicial 
investigation,  9-482 

Ordinance  giving  discretion  to  municipal 
officer,  constitutional,  9-509 

Ordinance  licensing  sale  of  cigarettes,  con- 
stitutional, 9-492 

Ordinance  prohibiting  laundries  within 
city,  constitutionality  of,  9-504 

Ordinance  providing  for  summary  destruc- 
tion of  unregistered  dogs,  unconstitu- 
tional, 9-299 

Ordinance  regulating  height  of  billboards, 
constitutional,  9-534 

Ordinance  regulating  keeping  of  markets, 
constitutional,  9-492 

Ordinance  regulating  water  rates  constitu- 
tional, 9-481 

Ordinance  requiring  removal  of  Chinese  to 
designated  localities,  constitutional,  9- 
505 

Ordinance  requiring  removal  of  gas  works, 
unconstitutional,  9-484 

Ordinance  requiring  use  of  union  label  on 
city  printing,  unconstitutional,  9-494. 

Pardoning  power,  delegation  to  board  not 
violation  of  due-process  clause,  9-507 

Parent,  statute  allowing  action  by,  for  in- 
jury to  minor,  constitutional,  9-536 

Parks,  constitutionality  of  statute  provid- 
ing for  assessment  for,  9-300 

Patent  right,  limitation  of,  by  statute  con- 
stitutional, 9-302 

Payment  for  lands  illegally  sold  by  rail- 
road, statute  requiring,  not  violation  of 
clause,  9-300 

Payment  of  wages  in  money,  statute  re- 
quiring, constitutional,  9-462 

Penalty,  collection  of,  by  summary  process 
a  violation  of  due-process  clause,  9- 
536 

Pension  agents  and  attorneys,  statute  lim- 
iting compensation  of,  not  a  violation  of 
clause,  9-298 

Personal  presence  of  defendant  during  trial 
essential  to  due  process  of  law,  9-295 

Pest  houses,  statute  prohibiting  establish- 
ment of,  in  certain  city  districts,  consti- 
tutional, 9-531 

Petition  for  removal,  denial  by  state  court 
of  application  to  amend  not  a  violation 
of  due-process  clause,  9-452 
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Pharmacy,  penalty  for  failure  to  comply 
with  regulation  as  to  practice  of»  con- 
stitutional, 0-501 

Physicians  and  surgeons,  statute  regulat- 
ing qualifications  of,  not  violation  of 
due  process  of  law  as  to  practicing  phy- 
sician, 9-500 

Physicians,  revocation  of  certificates  to 
practice,  9-500 

Physicians,  statute  providing  for  forfeiture 
of  license  by,  for  failure  to  report  con- 
tagious diseases  constitutional,  9-500 

Pilots,  statute  prescribing  qualifications  of, 
not  violation  of  due-process  clause,  9- 
501 

Plumbing,  statute  regulating  business  of, 
constitutional,  9-502 

Poles  and  wires  in  streets,  municipal  regu- 
lation of,  not  a  taking  without  due 
process  of  law,  9-429,  430 

Poles  and  wires,  statute  imposing  license 
fee  on  telegraph  companies  for  inspection 
of,  constitutional,  9-481 

Police  officer,  removal  of  by  city  alderman 
constitutional,  9-456 

Police  power,  exercise  of  by  state  not  a 
violation  of  provision,  9—429 

Policies,  statute  regulating  limitation  of 
liability  of,  constitutional,  9-486 

Policy  of  foreign  insurance  companies,  con- 
stitutionality of  statute  prescribing  con- 
ditions on  which  policy  may  be  procured 
from,  9-487 

Possession  of  game  in  close  season,  statute 
rendering  unlawful,  constitutional,  9-503 

Postmaster -general,  act  of,  in  excluding 
mail  matter  not  violation  of  clause,  9- 
302 

Preference  given  to  certain  stockholders  on 
liquidation  of  corporation,  unconstitu- 
tional, 9-460 

Preliminary  examination,  constitutional 
provision  for  prosecution  of  felony  by 
information,  valid/  9-436 

Preliminary  examination  of  witnesses  un- 
der anti-trust  law,  constitutional,  9- 
462 

Preliminary  hearing  in  ejectment  as  due 
process  of  law,  9-292 

Presence  of  accused  in  appellate  court  not 
essential  to  due  process,  9-433 

Presence  of  defendant  during  trial,  neces- 
sity for,  9-295 

Presence  of  defendant  essential  to  due 
process,  9-432 

Presumption  of  death  does  not  validate 
probate  proceedings  on  estate  of  living 
person,  9-458 

Presumption  of  death  from  length  of  ab- 
sence, statute  providing  for,  constitu- 
tional, 9-458 

Presumption  of  innocence,  refusal  of  court 
to  refer  to,  in  charge  to  jury,  not  viola- 
tion of  due-process  clause,  9-437 

Presumption  of  negligence,  statute  provid- 
ing for,  constitutional,  9-458 

Presumption  of  value  of  property  lost  bv 
fire,  statute  providing  for,  constitutional, 
9-469 

Priority  of  Hen,  constitutionality  of  stat- 
ute displacing,  9-459 


DUE  PROCESS  OF  liAW  —  CoiU'd. 

Priority  of  lien,  constitutionality  of  stai- 
ute  giving  water  rents,  9-460 

Priority  of  resident  creditor,  statute  pro- 
viding for,  constitutional,  9-459 

Private  corporations  are  persons  within 
meaning  of  Fourteenth  Amendment,  0- 
423 

Probate  proceedings  on  estate  of  peraon 
supposed  to  be  dead  but  in  fact  alive^ 
unconstitutional,  9-458 

Procedure,  mere  irregularities  in,  not  a 
violation  of  due-process  clause,  9-452 

Proceeding  appropriate  to  particular  caae, 
due  process  of  law  is,  9-426 

Proceeding  in  courts  of  justice,  due  proe- 
ess  of  law  not  necessarily,  9-291 

Proceedings  by  agents  of  government,  de- 
nial of  hearing  in,  not  unconstitutionaly 
9-295 

Process,  necessity  of  service  of,  see  9wpr^ 
this  title.  Notice  and  Opportunity  to  Be 
Heard, 

Production  and  use  of  natural  gas,  statute 
regulating,  constitutional,  9-505 

Prohibition  against  restraining  assessment 
of  taxes,  statute  providing  for,  constitu- 
tional, 9-301 

Prohibition  against  use  of  trading  stamps 
uncon.-siitutional,  9-493 

Prohibition  statute  against  keeping  stock 
of  liquors  already  in  possession  cousti- 
tutioaal,  9-489 

Property  illegally  imported,  destruction  of 
by  offic?r  not  violation  of  clause,  9-299 

Property  illegally  used,  due-process  clause 
does  not  apply  to  summary  destruction 
of,  9-457 

Property  in  breweries  cannot  be  followed 
without  due  process  of  law,  9—490 

Prosecution  of  felony  by  information  as  due 
process  of  law,  9-435 

Prosecution  of  felony  by  information,  con- 
stitutional provision  for,  valid,  9-436 

Prosecution  of  felony  by  information  under 
leave  of  court,  constitutional  provision 
for,  valid,  9-436 

Provisions,  statute  prohibiting  sale  of,  in 
stores  selling  dry  goods  or  drugs  uncon- 
'      stitutional,  9-492 

Publication,  notice  by,  in  special  assess* 
ments,  9-293 

Publication  of  county  printing,  statute  lim- 
iting to  newspapers  of  certain  district 
constitutional,  9-532 

Public  funds,  statute  regulating  disposi- 
tion of,  constitutional,  9-532 

Public  officer,  power  of  state  to  change 
fund  appropriated  for  benefit  of,  9-^56 

Public  offices  not  property  within  meaning 
of  due-process  clause,  9-455 

Purpose  of  Fourteenth  Amendment,  9-426 

Quail,  statute  making  sale  of  a  misde- 
meanor not  violation  of  due-process 
clause,  9-503 

Quarantine  regulations  of  state  constitu- 
tional, 9-509 

Question  of  law,  constitutionality  of  rulings 
of  state  courts  as  to,  9-450 

Railroad  commissioner,  suspension  of  by 
statutory  proceedings  not  a  violation  of 
due-process  clause,  9-456 
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Bailroad  companies: 

AlterationB  in  crossings,  at  expense  of 
company,  constitutionality  of  statute 
requiring,  9-478 

Basis  to  be  observed  in  fixing  rates,  9- 
471 

Cancellation  of  contract  with  grain 
company,  order  of  railroad  commis- 
sion requiring,  unconstitutional,  9- 
480 

Commissioners,  statute  authorizing  fix- 
ing of  joint  through  rates  by,  con- 
stitutional, 9-469 

Comparison  with  schedules  in  force 
elsewhere  not  a  means  of  determining 
reasonableness,  9-474 

Compensation  which  is  to  be  consid- 
ered in  fixing  rates  for  railroad,  9- 
472 

Connecting  carriers,  statute  regulating 
liability  of  for  damage  of  goods  con- 
stitutional, 9-477 

Consolidated  railroad,  constitutionality 
of  statute  fixing  rates  for,  9-470 

Constitutionality  of  rates  fixed  depend- 
ent upon  allowing  earning  of  just 
compensation,  9-471 

County  seats,  statute  requiring  stop- 
page of  trains  at,  constitutional,  9- 
478 

Court  of  visitation  cannot  be  author- 
ized to  sequestrate  property  of  rail- 
road for  failure  to  comply  with  rate 
schedule,   9-469 

Crossings,  constitutionality  of  statute 
requiring  alterations  in,  at  expense 
of  railroad,  9-478 

Crossings,  statute  requiring  railroad 
to  build  stations  at,  constitutional, 
9-477 

Damages  to  goods,  statute  regulating 
liability  of  connecting  carrier  for, 
constitutional,  9-477 

Depot  at  crossing,  statute  requiring 
railroad  to  build,  constitutional,  9- 
477 

Depots  it  incorporated  villages,  stat- 
ute regulating  establishment  of,  con- 
stitutional, 9-477 

Discrimination  on  account  of  race, 
statute  prohibiting,  constitutional, 
9-477 

Employees,  statute  requiring  railroad 
to  pay  fee  for  examination  of,  con- 
stitutional, 9-479 

Examination  of  employees,  statute  re- 
quiring railroad  to  pay  fee  for,  con- 
stitutional, 9-479 

Facilities  for  track  connections,  stat- 
ute  requiring,   constitutional,   9-478 

Fares  for  transportation  of  passen- 
gers, statute  regulating,  constitu- 
tional, 9--469 

Fellow-servant  law,  constitutionality 
of  statute  modifying,   9-477 

Fires  set  by  railroads,  statute  making 
conclusive  presumption  of  negligence 
constitutional.  9-476 

Fires  set  by  railroads,  statute  reflat- 
ing liabiiitv  for.  constitutional,  9-476 

Forfeiture  of  right  of  railroad  to  oc- 
cupy street  f)  unconstitutional,  9-479 
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Free  transportation  to  shippers,  stat- 
ute requiring  railroad  to  furnish,  un- 
constitutional, 9-478 

Grain  company,  order  of  railroad  com- 
mission requiring  cancellation  of 
contract  with,  unconstitutional,  9- 
480 

Injunction  against  operation  of  rail- 
road at  suit  of  lienors,  statute  pro- 
viding for,  unconstitutional,  9-479 

Injuries  to  passengers,  statute  regulat- 
ing liability  for,  constitutional,  9- 
475 

Injury  to  stock,  statute  regulating  lia- 
bility for,  constitutional,  9-475 

Joint  through  rates,  statute  authoriz- 
ing fixing  of,  by  commissioners,  con- 
stitutional, 9-469 

Lienors,  statute  providing  for  injunc- 
tion by,  against  operation  of  railroad 
unconstitutional,  9-479 

Limiting  speed  of  trains  in  city  limits, 
•  statute  providing  for,  constitutional, 
9-478 

Local  rates,  reasonableness  not  deter- 
mined by,  alone,  9-472 

Long  and  short  hauls,  statute  requir- 
ing rates  to  be  adjusted  to,  consti- 
tutional, 9-474 

Maximum  rates,  statute  fixing,  consti- 
tutional, 9-469 

Mileage  tickets,  statute  fixing  rate  for 
less  than  general  fare  unconstitu- 
tional, 9-469 

Modification  of  fellow-servant  law,  con- 
stitutionality of  statute  providing 
for,  9-477 

Negligence,  statute  making  damages 
by  fire  set  by  railroad  conclusive  pre- 
sumption of,  constitutional,  9-476 

Negroes  and  whites,  statute  requiring 
separate  coaches  for,  constitutional, 
9-477 

Operation  of  railroad,  statute  provid- 
ing for  injunction  against  at  suit  of 
lienors,  unconstitutional,  9-478 

Passengers,  statute  regulating  liability 
for  injuries  to,  constitutional,  9-^75 

Passenger  traffic,  statute  regulating, 
constitutional,   9-469 

Penalty  imposed  by  statute  for  failure 
to  keep  right  of  way  clear  as  pre- 
caution against  fire  constitutional, 
^476 

Presumption  of  negligence,  statute 
making  damages  by  fire  set  by  rail- 
road conclusive,  constitutional,  9- 
476 

Race  discrimination,  statute  prohibit- 
ing, constitutional,  9-477 

Railroad  commissions,  constitutional- 
ity of  statute  conferring  on,  power 
to  fix  rates.  9-471 

Railroad  officers,  statute  declaring 
guilty  of  extortion  for  receiving 
higher  rates  than  fixed  by  commis- 
sion unconstitutional,  9-471 

Rates,  comparison  of  gross  receipts 
from  npw  and  old  schedules  as 
method  of  determining  reasonable- 
ness of,  9-472 
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Rates,    cuuipensation    which    is   to   be 
i  corrsi.icrfcd  in  fixing,  9-472 

Rates,  constitutionality  of  state  regu- 
lation of,  9-468 

Rates,  entire  schedule  to  be  considered 
in  determining  reasonableness  of,  9- 
472 

Rates,  extent  of  profit  as  determining 
reasonableness  of,  9-473 

Rates  fixed  by  railroad  commission 
presumptively  reasonable,  9-470 

Rates  fixed  by  state,  constitutionality 
of  a  judicial  question,  9-470 

Rates   fixed  by   state  must   admit  of 
earning  just  compensation,  9-471 
'     Rates  fixed  lower  than  cost  of  service 
unreasonable,  9-474 

Rates  for  consolidated  railroad,  consti- 
tutionality of  statute  establishing, 
0-470 

Rates  for  local  traffic,  reasonableness 
not  determined  by,  9-472 

Rates  for  reorganized  railroad,  reason- 
ableness of,  9-472 

Rates  higher  than  in  adjoining  states 
not  necessarily  unreasonable,  9-474 

Rates,  illustrations  of  unreasonable 
schedules,  9-473 

Rates  prescribed  by  statute  must  be 
reasonable,  9-470 

Rates,  profit  in  various  years  to  be 
considered  in  fixing,  9-473 

Rates,  reasonableness  oi,  cannot  be  es- 
tablished by  comparison  with  sched- 
ules elsewhere,  &-474 

Rates,  reasonableness  of,  how  deter- 
mined, 9-472 

Rates,  reference  to  be  had  to  value  of 
services  in  fixing,  9-473 

Rates,  schedule  of,  requiring  operation 
at  a  loss  not  enforced,  9-473 

Rates,  statute  prohibiting  higher  for 
short  than  for  long  hauls  constitu- 
tional, 9-474 

Reasonableness  not  determined  by  local 
rates  alone,  9-472 

Rea3onab]eno<«^  of  rates  a  judicial 
question,  9-470 

Reasonableness  of  rates  cannot  be  de- 
termined by  comparison  of  gross  re- 
ceipts from  new  and  old  schedules, 
9-472 

Reasonableness  of  rates  cannot  be  es- 
tablished by  rates  in  ad  joining  states, 
9-474 

Reasonableness  of  rates,  entire  sched- 
ule to  be  considered  in  determining, 
9-472 

Reasonableness  of  rates  fixed,  how  de- 
termined,  9-472 

Reasonable  rates,  power  of  state  to  fix, 
9-470 

Reor(vanized  railroad,  reasonableness 
of  rates  fixed  by.  9-472 

Repair  of  vinduct,  ordinance  impos- 
ingr  on  railroad  constitutional;  9- 
480 

Right  of  way.  statute  imposing  addi- 
tional penalty  for  failure  to  keep 
clear  to  prevent  comTDnnication  of 
fires  constitutional,  9-476 
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Schedule  to  be  considered  in  determiiL- 

ing  reasonableness  of  rates,  9-472 
Separate    coaches     for    negroes     and 
whites,    statute   requiring,   constitu- 
tional, 9-477 
Sequestration  of  railroad,  power  con- 
ferred  upon  court  of  visitation  for 
failure  of   railroad  to  comply   with 
rates  fixed  unconstitutional,  9-469 
Service  to  be  considered  in  fixing  rates, 

9-473,  474 
Shippers,  statute  requiring  railroad  to 
furnish  free  transportation  to,    un- 
constitutional, 9-478 
Speed  of  trains  in  city  limits,  statute 

regulating,  constitutional,  9-478 
State  regulation  of  railroad  rates,  con- 
stitutionality of,  9-468 
Stations  at  incorporated  villages,  stat- 
ute regulating  establishment  of,  con- 
stitutional, 9-477 
Steam,  ordinance  prohibiting  operation 
of  cars  in  streets  by,  c<mstitutional, 
9-480 
Stock,  statute  regulating  liability   for 

injury  to,  constitutional,  9-475 
Stoppage  of  trains  at  county  seat,  stat- 
ute requiring,   constitutional,   9-478 
Streets,  forfeiture  of  right  of  railroad 

to  occupy,  unconstitutional,   9-479 
Streets,  ordinance  prohibiting  propel- 
ling of  cars  in,  by  steam  constitu- 
tional, 9-480 
Ticket    scalping,    statute    prohibiting 

business  of,  constitutional,  9-474 
Track    connections,    statute    requiring 
facilities    for,   constitutional,    9-478 
Unreasonable    rates,    illustrations    of, 

9-473 
Value  of  property  as  basis  for  fixing 

rates,  9-471 
Value  of  services  to  be  considered  in 

fixing  rates,  9-473 
Viaduct,  ordinance  requiring  railroad 
to  repair,  constitutional,  9-480 
Railroad   corporations  are  persons  within 
meaning  of  Fourteenth  Amendment,  9- 
423 
Railroad  employees,  ten-hour  labor  law  for, 

unconstitutional,  9-464 
Railroads,   statute   requiring  extension   of 
tracks  by,  not  violation  of  clause,  9-300 
Railroads,   statute  requiring  sinking  fund 
for  debts,  to   be  provided  by,   constitu- 
tional. 9-300 
Rates  for  sale  of  water,  burden  of  proving 

unreasonableness,  9-482 
Rates   for   snle  of   water,  municipal  ordi- 
nance regulating,  constitutional,  9-481 
Rates  of  express  companies,  statute  r^^- 

lating,  constitutional,  9-481 
Rates  of  gas   companies,   constitutionalitv 

of  statute  regulating,  9-^83 
Rates  of  ^s  companies,  reasonableness  of, 

a  judicial  question.  9-484 
Rates  of  grain  elevator,  power  of  legisla- 
ture to  re^ilflte,  9-485 
Rates  of  irri$?ation  companies,  constitution- 
ality of  statutes  regulating,  9-486 
Rates   of  stock   yard  companies,   constitn- 
tionality  of  statute  regulating,  9-486 
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y  Rates  of  telegraph  companies,  oonstitution* 
ality  of  statute  regulating,  9-480 

Rates  of  turnpike  companies,  constitution- 
ality of  statute  regulating,  9-484 

Rearrangement  of  jurisdiction  given  appel- 
late court  not  violation  of  due-process 
clause,  0-439 

Reasonable  exercise  of  police  power  by 
state  not  unconstitutional,  9—429 

Reasonableness  of  gas  rates  a  judicial  ques- 
tion, 9-484 

Reasonableness  of  rates  of  grain  elevator  as 
affecting  constitutionality  of  statute 
regulating,  ^485 

Reasonableness  of  water  rates  as  affecting 
constitutionality  of  statute  fixing,  9-482 

Reasonableness  of  water  rates,  how  deter- 
mined, 9-482 

Receipt  of  dues  of  insolvent  association, 
statute  prohibiting,  constitutional,  9-532 

Receiver,  appointment  in  bankruptcv  with- 
out due  notice  not  a  violation  of  provi- 
sion, 9-294 

Recognizance,  imprisonment  of  witness  for 
failure  to  give,  not  a  violation  of  due- 
process  clause,  9-437 

Recovery  for  injury  to  dog,  statute  limit- 
ing, constitutional,  9-510 

Redemption  of  store  order  in  cash,  statute 
providing  for,  constitutional,  9-462 

Refusal  of  court  to  charge  as  to  presump- 
tion of  innocence  not  violation  of  due- 
process  clause,  9-437 

R^istration  of  mortgages.  Act  validating, 
as  against  judgment  creditors  not  viola- 
tion of  clause,  ^301 

Registration  of  title,  statute  requiring,  as 
condition  to  admissibility  as  evidence  un- 
constitutional,  9-533 

Reinsurance  by  insurance  companies,  stat- 
lite  regulating,  constitutional,   9-487 

Remedy  of  mortgagee,  statute  affecting,  not 
a  violation  of  due-process  clause,  9-466 

Removal  from  ofiice,  constitutionality  of 
statute  providing  for,  9-456 

Removal  of  bar  of  statute  of  limitation  not 
a  violation  of  due-process  clause,  9-454 

Removal  of  dead  animals,  grant  of  exclu- 
sive rights  by  municipal  corporation  not 
a  taking  without  due  process  of  law,  9-430 

Removal  of  police  officer  by  city  alderman 
constitutional,  9-456 

Removal  of  trustee  by  appointment  of  an- 
other not  violation  of  due-process  clause, 
9-536 

Resentence  after  serving  part  of  illegal  sen- 
tence not  a  violation  of  due-process 
clause,  9-439 

Resentence  on  affirmance  of  judgment,  due 
process  of  law  not  involved  in  method  of, 
9-439 

Resident  creditors,  statute  giving  priority 
over  foreign  creditors  constitutional,  9- 
459 

Restraint  on  executive,  legislative,  and 
judicial  departments,  provision  is,  9-289 

Restraint  on  importation  of  particular 
goods,  statute  providing  for,  not  viola- 
tion of  clause,  9-299 

Reversal  of  conviction  in  second  degree, 
conviction  in  first  degree  after,  not  a  vio- 
lation of  due-process  clause,  9-437 


DUB  PROCESS  OP  IjAW  —  ConVd, 

Revocation  of  certificate  to  practice  medi- 
cine, statute  providing  for,  constitutional. 
^500 

Right  of  action  for  false  imprisonment,  stat- 
ute taking  away,  unconstitutional,  9-303 

Right  of  appeal  not  essential  to  due  process 
of  law,  9-439 

Riparian  ownership  and  rights,  state  stat- 
ute regulating,  constitutional,  9-509 

Rule  of  apportionment  of  benefits  of  local 
improvements,  Ltatute  may  provide  for, 
9-300 
'Sale  and  manufacture  of  intoxicating  liq- 
uors, statute  regulating,  constitutional, 
9-488 

Sale  of  certain  species  of  fish,  statute  regu- 
lating, constitutional,  9-504 

Sale  of  lard,  statute  regulating  sale  of, 
constitutional,  9-490 

Sale  of  oleomargarine,  state  may  regulate, 
9-491 

Sale  of  opium,  statute  regulating,  consti- 
tutional, 9-492 

Sale  of  provisions  in  dry  goods  or  drug 
stores,  statute  prohibiting,  unconstitu- 
tional, 9-492 

School  district,  establishment  of,  within 
another  district  not  violation  of  due- 
process  clause,  9-531 

Screening  and  weigliing  coal,  statute  regu- 
lating, constitutional,  9-464 

Screen  in  liquor  saloon,  statute  requiring 
removal  of,  constitutional,  9-489 

Screens  on  electric  cars,  statute  requiring 
placing  of,  constitutional,  9-480 

Scrip,  statute  regulating  payment  of  wages 
in,  constitutional,  9-463 

Seamen,  statute  regulating  contracts  of, 
not  a  violation  of  clause,  9-297 

Search  warrant,  detention  of  offender  un- 
der, unconstitutional,  9-433 

Seizure  and  confiscation  of  oleomargarine, 
constitutionality,  of  statute  authorizing 
proceedings  for,  9-491 

Seizure  of  books  and  papers  relating  to 
fraud  on  revenue  not  violation  of  provi- 
sion, 9-301 

Seizure  on  foreclosure  not  necessary  to  give 
court  jurisdiction  essential  to  due  proc- 
ess, 9-466 

Sentence,  due  process  of  law  not  involved 
in  staying  execution  of,  9-438 

Service  of  process,  necessity  of,  see  «upra, 
this  title,  Notioe  and  Opportunity  to  Be 
Heard, 

Service  on  nonresident  by  agent  as  affect- 
ing due  process,  9-431 

Servitudes  belonging  to  state,  due-process 
clause  not  applicable  to  enforcement  of, 
9-508 

Sinking  fund,  statute  requiring  railroad  to 
provide  for  debts  constitutional,  9-300 

Slaughter-house  business,  statute  creating 
monopoly  of,  not  violation  of  due-process 
clause,  9-502 

Smoke  ordinance  constitutional,  9-304 

Solvency  of  insurance  companies,  statute 
authorizing  determination  of,  by  state 
officer  constitutional,  9-486 

Special  assessments  for  local  improvements, 
constitutionality  of  statute  providing  for, 
9-299 
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DUS  PROCBSS  OF  IjAW  —  CfmVd, 

Special  assessments,  notice  and  opportu- 
nity to  be  heard  in,  as  elements  of  due 
process  of  law^  9-203 

Special  assessments,  statute  providing  foi 
determination  of  assessments  for,  by 
commissioner  constitutional,  9-300 

Special  assessments,  sufficiency  of  notice 
by  publication  in,  9-293 

Special  school  district,  establishment  of, 
not  violation  of  due- process  clause,  9- 
631 

State  courts,  constitutionality  of  judgment 
giving  unwarranted  effect  to,  9-303 

State  courts,  jurisdiction  of,  essential   to 
'    due  process,  9-431 

State  servitudes  or  easements,  due-process 
clause  not  applicable  to  enforcement  of, 
9-608 

States,  power  of,  not  limited  by  provision, 
9-289 

Statute  antedating  amendment,  effect  of 
prohibition  of  proceedings  under,  9-430 

Statute  of  limitation  not  a  violation  of 
due-process  clause,  9-463 

Statute  to  which  amendment  applies,  9- 
430 

Statutory  limitation  of  patent  right  con- 
stitutional, 9-302 

Staying  execution  of  sentence,  due  process 
of  law  not  involved  in  question  of,  9-438 

Stock,  allowance  of  attorneys'  fees  in  ac- 
tions a^inst  railroads  for  killing  stock, 
unconstitutional,  9-566 

Stockholders,  constitutional  rights  not  in- 
fringed by  statute  prohibiting  receipt  of 
dues  by  insolvent  association,  9-632 

Stockholder's  liability,  constitutionality  of 
statute  regulating  enforcement  of,  9- 
468 

Stockholders  of  bank,  statute  making  as- 
sessment against  conclusive  not  a  viola- 
tion of  provision,  9-296 

Stockholder's  property  not  taken  without 
due  process  by  lease  by  corporation,  9- 
467 

Stock  sales  on  margin,  constitutional  pro- 
vision invalidating,  not  a  violation  of 
due  process  of  law,  9-496 

Stock  subscription  of  members  of  limited 
association,  enforcement  by  execution, 
constitutional,  9-468 

Stockyard  rates,  constitutionality  of  stat- 
ute regulating,  9-486 

Store  Order  Act  constitutional,  0-462 

Street  railways,  statute  requiring  furnish- 
ing by,  of  screens  for  motormen,  consti- 
tutional, 9-480 

Streets,  erroneous  rulings  in  proceeding 
for  widening,  not  a  violation  of  due- 
process  clause,  9-451 

Struck  jury,  trial  by,  as  due  process,  9- 
436 

Sufficiency  of  indictment  na  affected  by  due- 
process  clause,  9-436 

Suit  to  establish  equitable  interest  in  land, 
jury  trial  in,  not  essential  to  due  process 
of  law,  9-434 

Summary  commitment  of  inebriates  not 
due  process  of  law,  9-506 

Summary  commitment  of  insane  person  not 
due  process  of  law,  9-506 


DUE  PROCESS  OF  LAW  — ConiU 
Summary    destruction    of    illegal    imports 

not  violation  of  clause,  9-299 
Sununary  destruction  of  property,  extent 
to  which  due-process  clause  applies  to, 
9-467 
Summary  destruction  of  property  illegally 

acquired  not  violation  of  clause,  9-299 
Summary  destruction  ot  property  illegally 

used,  constitutional,  9-467 
Summary  destruction  of  unregistered  dogs, 
ordinance  providing  for,  unconstitutional, 
9-299 
Summary  nature  of   remedy   as  affecting 

character  as  due  process  of  law,  9-426 
Summary  process,  collection  of  penalty  by, 

unconstitutional,  9-636 
Summary  process  is  due  process  of  law,  9- 

292 
Summary  punishment  for  contempt  not  in 
presence   of   court   unconstitutional,   9- 
462 
Summary    punishment    for    contempt    not 

violation  of  due  process,  9-462 
Summary  revocation  of  liquor  tax  certifi- 
cate unconstitutional,  9-^89 
Summary    sale    of    impounded    animals    a 

violation  of  due-process  clause,  9-636 
Summary  sale  of  property  of  trespassers  a 

violation  of  due-process  clause,  9-636 
Sunday  closing  laws  are  constitutional,  9- 

606 
Sunday  laws,  prohibition  in,  against  bar- 
ber  conducting  business,  constitutional, 
9-506 
Sureties,  provision  making  directors  liable 
as,  for  codirectors  and  officers,  constitu- 
tional, 9-468 
Suspension    of    railroad    commissioner   by 
statutory  proceeding.^,   not   violation  of 
due-process  clause,  9-466 
Tax  assessment,  right  to  appeal  from,  not 

essential  to  due  process  of  law,  9-439 
Taxation : 

Assessing  officer,  interest  of,  in  assess- 
ment as  invalidating  proceeding,  9- 
611 
Assessments    for    local    improvements, 
when    judicial    proceeding    in,    dis- 
pensed with,  9-626 
Back  taxes  and  interest,  statute  charg- 
ing,   on    lands    omitted    from    land 
books,  constitutional,  9-611 
Bonds  and  mortgages,  statute  requir- 
ing corporation   to  collect  tax  on, 
valid,  9-610 
Bridge  outside  low-water  mark,  taxa- 
tion  of,   by   municipal   corporation, 
9-616 
Capital   stock   estimated   on   extrater- 
ritorial  property,  tax  on,  unconsti- 
tutional. 9-516 
Charging  back  taxes  and  interest  on 
land  omitted  from  land  books,  stat- 
ute providing  for.  constiKitional,  9- 
511 
Collection  bv  distress  and  seizure  of 
person  not  violation  of  due-process 
clause,  9-613 
Combination   of   regulation   and   reve- 
nue,   validity    of    taxing   ordinance 
not  affected  bv,  9-611 
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DUE  PROCESS  OF  liAW— Con<U 
Taxation  —  Cont'd. 

Conclusiveness  of  tax  title,  statute 
changing,  unconstitutional,  9-513 

Confiscation  of  dogs  when  tax  not  paid, 
statute  providing  for,  unconstitu- 
tional, 9-511 

Corporation  franchises  granted  by 
state,  validity  of  tax  on,  9-515 

Credits  due  nonresident,  taxation  of, 
not  violation  of  due-process  clause, 
9-616 

Debt  due  by  nonresident,  state  may 
tax,  9-515 

Delinquent  taxes,  application  of  new 
remedies  to,  not  violation  of  due- 
process  clause,  9-513 

Distress  and  seizure  of  person,  statute 
providing  for  collection  by,  not  vio- 
lation of  due- process  clause,  9-513 

Dogs,  statute  providing  for  confisca- 
tion of,  when  tax  not  paid,  unconsti- 
tutional, 9-511 

Due-process  clause  as  affecting,  9-510 

Extraterritorial  franchises,  validity 
of  tax  on,  9-515 

Extraterritorial  property  cannot  be 
included  in  estimating  value  of 
capital  stock  for  taxation,  9-515 

Farm  land  within  city  limits,  taxation 
of,  not  violation  of  due-process 
clause,  9-511 

Foreclosure  of  tax  lien  by  proceedings 
in  rem,  statute  providing  for  consti- 
tutional, 9-512 

Forfeited  lands,  effect  of  violation  of 
statute  to  provide  for  redemption  of, 
9-512 

Forfeiture  of  land  on  nonpayment  of 
taxation,  constitutionality  of  stat- 
ute providing  for,  9-512 

Franchise  granted  by  another  state, 
validity  of  tax  on,  9-515 

Franchise  of  corporation  chartered  by 
state,  validity  of  tax  on,  9-515 

Interest  and  penalties  for  nonpayment, 
statute  providing  for,  constitutional, 
9-513 

Interest  of  assessing  ofiicer  in  assess- 
ment as  invalidating  proceeding,  9- 
511 

Itinerant  vendors,  license  tax  on,  not 
violation  of  clause,  9-510 

JuOicial  proceedings  not  essential  in 
taxation,  9-525 

License  tax  on  itinerant  vendors  not 
violation  of  clause,  9-5 lO 

License  tax  on  sheep  raising,  statute 
discriminating  in  imposing,  uncon- 
stitutional, 9-0 10 

Limitation  placed  by  due-process  clause 
on  power  of  taxation,  9-510 

Local  improvements,  when  judicial 
proceedings  in  assessments  for,  dis- 
pensed with,  9-525 

Mortgage  interest  of  nonresident  in 
lands,  state  may  tax,  9-516 

Municipal  corporation,  power  to  tax 
bridge  outsido  low- water  mark,  9-515 

Municipal  taxation  of  farm  lands 
within  city  limits,  constitutional, 
9-511 


DUE  PROCESS  OF  LAW  —  Cont'd. 
Taxation  —  ConVd. 

Navigable  waters,  tolls  for  use  of,  not 
violation  of  due- process  clause,  9^516 
Nonpayment  of  taxation,  constitution- 
ality of   statute   providing  for   for- 
feiture of  land  on,  9-512 
Nonpayment,  statute  providing  for  in- 
terest  and    penalties    for,   constitu- 
tional, 9-513 
Nonresident,  state  may  tax  mortgage 

interest  of,  in  land,  9-516 
Nonresident,   taxation   of   credits   due 
to,     not     violation     of     due-process 
clause,  9-516 
Notice  and  opportunity  to  be  heard: 
Assessing  board,   time  and   place 
of  meeting  of,  fixed  by  statute 
obviates    necessity    for    notice, 
9-529 
Assessments  for  drainage  ditches, 
sufBciei^cy     of     opportunity    to 
contest,  9-526 
Assessments   for  draining  swamp 
lands,  notice  of,  by  service  or 
publication  sufficient,  9-531 
Assessments    for    public   improve- 
ments, necessity  of  notice  in,  9- 
528 
Assessments    for    public   improve- 
ments,  notice  and   opportunity 
to  be  heard  essential  in,  9-524 
Assessments   for   public   improve- 
ments, when  notice  and  hearing 
may  be  dispensed  with,  9-525 
Benefits     from     public     improve- 
ments,    statute    providing    for 
hearing  upon  question  of,  con- 
stitutional, 9-524 
Board  of   equalization,   notice   of 
meeting  of,  unnecessary,  9-529 
Board  of  revision,  duty  to  provide 

for  hearing  before,  9-527 
Confirming     or     contesting     tai, 
notice  must  be  provided  for  in, 
9-527 
County  auditbrs,  proceedings  be- 
fore, without  notice  or  hearing, 
unconstitutional,  9-523 
Creation  of  taxing  district  by  stat- 
ute     without      providing      for 
notice,  constitutional,  9-525 
Direct  requirement  in  statute  for 
notice  and   hearing  upon  taxa- 
tion of  nonresident  stockholder 
not  essential,  9-524 
Drainage  district,  notice  and  op- 
portunity to  be  heard  essential 
to   constitutional   establishment 
of,  9-523 
Drainage  ditches,  sufficiency  of  op- 
portunity    to     contest     assess- 
ments for,  9-526 
Equalization  board,   notice  essen- 
tial  to  constitutionality  of  ac- 
tion by,  9-523 
Equalization     board,     notice     of 
meeting    of,    unnnec^sary,    9- 
529 
Establishment  of  drainage  district, 
notice  and  opportunity  for  hear- 
ing essential  to,  9-523 
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DUE  PROCESS  OF  LAW  —  C<mVd, 
Taxation  —  Con  i  'd. 

Notice  and  opportunity  to  be  heard  — 
Cont^d, 

Formation  of  reclamation  dis- 
trict, notice  of  by  publication 
sufficient,  9-629 

Form  of  notice  sufficient^  9-629 

Hearing,  time  when  opportimity 
for,  to  be  given,  9-526 

Injunction  to  stay  collection, 
right  to,  recognized  by  statute 
as  opportunity  to  be  heard,  9- 
526 

Irrigation  district,  sufficiency  of 
notice  provided  for  in  proceed- 
ings to  organize,  9-528 

License  taxes,  sufficiency  of  notice 
to  pay,  9-527 

Mode  of  confirming  or  contesting 
tax,  provision  for  notice  must 
be  made  in^  9-526 

Mode  of  giving  notice,  9-629 

Municipal  council,  assessment  by, 
without  notice  and  opportunity 
for  hearing  unconstitutional,  9^ 
623 

Necessity  of  notice  and  hearing,  9- 
623 

Nonresident  stockholders,  direct 
requirements  in  statute  for 
notice  and  hearing  on  taxation 
of  property  of,  not  ess^itial,  9- 
624 

Notice  by  publication  or  posting, 
sufficiency  of«  9-629 

Notice  by  statute  sufficient,  9-528 

Notice  of  decision  with  right  of  ap- 
peal sufficient,  9-531 

Notice  rendered  unnecessary  by 
statute,  9-529 

Personal  notice,  when  unnecessary, 
9-629 

Persons  to  whom  notice  must  be 
given,  9-528 

Posting  of  notice  in  public  places 
sufficient,  9-530 

Private  sale  of  land  for  taxes 
without  notice  to  owner  consti- 
tutional, 9-527 

Proceedings  for  reassessment,  suffi- 
ciency of  hearing  in,  9-527 

Public  improvements,  necessity 
for  notice  in  assessments  for, 
9-528 

Public  improvements,  notice  and 
opportunity  to  be  heard  essen- 
tial in  assessments  for,  9-524 

Public  improvements,  statute  pro- 
viding for  hearing  upon  ques- 
tion of  benefits  from,  constitu- 
tional, 9-524 

Publishing  or  posting  notices, 
sufficiency  of,  9^629 

Reasonable  notice  of  reassessment 
necessary,  9-531 

Reassessment,  reasonable  notice  of, 
9-531 

Reassessment,  sufficiency  of  oppor- 
tunity  for  hearing  in  proceed- 
ings for,  9-527 

Reclamation     district,    notice    by 


DUE  PROCESS  OF  LAW  —  ConVd. 
Taxation  —  Cont'd. 

Notice  and  opportunity  to  be  heard  — 
Cont*d. 

publication     of     formation     of, 
sufficient,  9-530    ' 
Shareholders,  sufficiency  of  oppor- 
tunity  for   hearing  as  to  taxa- 
tion of  property  of,  9-523 
Statute  fixing  tax  obviates  neces- 
sity for  notice,  9-529 
Statute,   sufficiency   of  notice  by, 

9-528 
Statute,  when  notice  rendered  un- 
necessary by,  9-529 
Sufficiency  of  notice,  9-527 
Sufficiency   of    notice   and   oppor- 
tunity to  be  heard,  9-626 
Sufficiency  of  notice  by  statute,  9- 

528 
Sufficiency    of    notice   to    pay    li- 
cense tax,  9-527 
Tax   fixed  by   statute,  notice  not 

necessary,  9-529 
Taxing  district  may  be  created  by 
statute    without    providing   for 
notice,  9-526 
Tax-proceeding   cases.    Fourteenth 
Amendment   not   applicable  to, 
9-528 
Tax  proceedings  in  which  notice 

not  requisite,  9-528 
Tax  sale  of  lands  without  notice 

to  owner  constitutional,  9-527 
When  notice  not  required  in  as- 
sessment   for    public    improve- 
ments, 9-528 
Payment  of  tax  prerequisite  to  resist- 
ing void  claim  under  tax  sale,  statu- 
tory provision  as  to,  constitutional, 
9-611 
Penalties  and  interest  for  nonpayment, 
statute  providing  for,  constituti(«al, 
.  9-513 

Proceedings  in  rem,  statute  providing 
for  foreclosure  of  tax  lien  by,  con- 
stitutional, 9-512 
Railroads : 

Assessment  of  railroads,  mode  of, 
may  differ  from  assessment  of 
other  property,  9-614 
Local   receipts,   proporti<Mi   of,  to 
municipal    tax    as    determining 
validity  of  tax,  9-514 
Mileage  basis,  constitutionality  of 
statute    providing  for   taxation 
of  railroad  on,  9-514 
Mode  of  assessing  railroads  may 
differ  from  assessment  of  other 
*        property,  9-514 

Municipal    tax    must   be    propor- 
tioned to  local  receipts,  9-514 
Special   method  of  taxation,  con- 
stitutionality of  statute  provid- 
ing, 9-514 
Special  mileage  tax  on  street  rail- 
way constitutional,  9-614 
Street   railroads,    special    mileage 
tax  on.  constitutional,  ^-514 
Redemption  of  forfeited  lands,  effect  of 
violation  of  statute  providing  for,  9- 
612 
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DVS  PROCBSS  OF  IjAW—  ContU' 
Taxation  —  Cont'd. 

Regulation   and   revenue,   combination 

of,  in  taxing  ordinance  as  affecting 

validity,  9-611 
Remedies     applicable     to     delinquent 

taxes  may  be  changed,  9-513 
Retroactive  taxation  not  violation  of 

due-process  clause,  9-511 
School  tax  constitutional,  9-516 
Seizure  of  person  and  distress,  statute 

Providing  for  collection  by,  not  vio- 
ition  of  due- process  clause,  9-513 
Special  tax  for  school  purposes  consti- 
tutional, 9-616 
State  inheritance  tax  constitutional,  9- 

516 
State  power  of  taxation  subject  to  due- 
process  clause,  9-510 
Street-car  advertising,  statute  requir- 
ing lessor  to  pay  tax  on,  unconstitu- 
tional, 9-510 
Succession  tax  imposed  by  state  con- 
stitutional, 9-516 
Tax  lien,  statute  providing  for  fore- 
closure of,  by  proceeding  in  rem  con- 
stitutional, 9-612 
Tax  title,  statute  changing  conclusive- 
ness of,  imconstitutioniu,  9-513 
Tax  title,  statute  removing  objections 

to,  constitutional,  9-513 
Tolls  for  use  of  navigable  waters  not 
violation  of  due-process  clause,  9-516 
Taxes,  statute  prohibiting  suits  to  restrain 

assessment  of,  constitutional,  9-301 
Taxes,  statute  providing  for  distraint  for 

payment  of,  constitutional,  9-301 
Taxing  power  of  city,  limitation  on,  to  pre- 
vent payment  of  judgment  not  violation 
,       of  due-process  clause,  9-508 
Tax  on  sale  of  intoxicating  liquors  consti- 
tutional, 9-488 
Tax  sales,  constitutionality  of  statute  lim- 
iting time  of  recovery  of  property  sold 
at,  9-453 
Telegraph   companies,   constitutionality  of 

statute  regulating  rates  of,  9-480 
Telegraph   companies,    constitutionality  of 
statute  requiring  office  to  be  kept  open 
by,  9-481 
Telegraph  companies,  statute  allowing  re- 
covery against  of   damages   for  mental 
anguish  constitutional,  &-480 
Telegraph  companies,  statute  imposing  li- 
cense fee  on,  for  inspection  of  poles  and 
wires  constitutional,  9-481 
Telegraph    operators,    ten-hour,  labor   law 

for,  unconstitutional,  9-464 
Ten-hour  labor  law  unconstitutional,  9-464 
Territory  annexed,  extent  to  which  provi- 
sion operates  in,  9-290 
Title  of  mortgagee  in  possession,  statute  in- 
terfering with  a  violation  of  due-process 
clause,  9-466 
Title,  statute  making  registration  of,  requi- 
site to  admissibility  as  evidence  uncon- 
stitutional, 9-533 
Title  to  judicial  office,  constitutionality  of 

law  to  determine,  9-455 
Toll   road,   unconstitutionfllity    of    statute 

requiring  vacation  of,  9-484 
Trading  stamps,  statute  prohibiting  use  of, 
unconstitutional,  9-493 


DUE  PROCESS  OF  LAW  —  Cont'd, 

Transportation  of  cotton  seed  by  night, 
statute  prohibiting,  constitutional,  9-532 

Trespassers,  summary  sale  of  property  of, 
violation  of  due-process  clause,  9-535 

Trial  by  "  court  not  a  violation  of  due 
process  as  denying  trial  by  jury,  9-434 

Trial  by  election  board  for  offense  under 
election  law  not  due  process  of  law,  9- 
292 

Trial-by-jury  clause  and  due-process  cl&use 
distinguished,  9-426 

Trial  by  jury  not  requisite  of  due  process, 
9-291,  433 

Trial  by  jury  of  question  of  contempt  not 
essential  to  due  process  of  law,  9-452 

Trial  by  struck  jury  as  due  process,  9-435 

Trial  for  violation  of  city  ordinance,  com- 
mitment for  state  offense  upon,  not  a  vio- 
lation of  due-process  clause,  9-432 

Trial  imder  general  provisions  of  law,  9- 
432 

Trustee,  removal  of,  by  appointment  of  an- 
other not  violation  of  due-process  clause, 
9-536 

Trusts,  statute  intended  to  prohibit,  con- 
stitutional, 9-460 

Turnpike  companies,  constitutionality  of 
statute  regulating  rates  of,  9-484 

Ultra  vires  contract  of  county,  legalization 
of,  not  violation  of  due-process  clause, 
9-532 

Unequal  licensee  as  violation  of  clause,  9- 
303 

Union  labels,  ordinance  requiring  use  of, 
on  city  printing,  unconstitutional,  9-494 

Union  labels,  statute  regulating  use  of,  con- 
stitutional, 9-495 

Unreasonable  limitation  of  action  a  viola- 
tion of  due-process  clause,  9-453 

Unregistered  dogs,  ordinance  authorizing 
summary  destruction  of,  unconstitu- 
tional, 9-299 

Unvaccinaced  pupils,  exclusion  of  from 
schools  not  violation  of  due-process 
clause,  9-507 

Vacation  of  toll  road,  unconstitutionality 
of  statute  requiring,  9-484 

Vaccination  statutes  constitutional,  9-507 

Validation  of  court  proceedings  on  invalid 
indictments,  a  violation  of  due-process 
clause,  9-435 

Validation  of  registration  of  mortgages  as 
against  judgment  creditors,  Act  provid- 
ing for,  constitutional,  9-301 

Value  of  property  as  determining  reason- 
ableness of  water  rates,  9-482 

Verdict,  appellate  court  cannot  modify,  9- 
440 

Violation  of  clause  may  be  waived,  9-537 

Void  ordinance,  imprisonment  under,  un- 
constitutional, 9-439 

Voluntary  proceedings  in  bankruptcy  with- 
out notice  to  creditors  not  unconstitu- 
tional as  failing  to  provide  due  process 
of  law,  9-294 

Wages,  constitutionality  of  statute  regu- 
latinsr  p<»yment  of,  0-462 

Wacr***':  statute  fixingr  minimum  rate  of,  un- 
constitutional, 9-462 

Wa?es.  statute  prohibiting  assignment  of, 
constitutional,  9-463 
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Wages,  statute  regulating  pasrment  of,  in 
store  orders  and  scrip,  constitutional, 
9-4b3 

Wages,  statute  requiring  weekly  payment 
of,  constitutional,  9-462 

Waiver  of  jury  trial  by  failure  to  demand, 
not  a  violation  of  due-process  clause,  0- 
434 

Waiver  of  right  to  damages  for  injuries, 
statute  prohibiting,  unconstitutional,  9- 
465 

Waiver  of  violation  of  clause,  ^537 

Water  rates,  burden  of  proving  unreason- 
ableness of,  9-482 

Water  rates,  constitutionality  of  ordinance 
fixing,  to  be  determined  by  judicial  in- 
vestigation, 9-482 

Water  rates,  manner  of  determining  rea- 
sonableness of,  9-482 

Water  rates,  municipal  ordinance  regulat- 
ing, constitutional,  i)-481 

Water  rates,  reasonableness  of,  as  affecting 
constitutionality  of  statute  fixing,  9-482 

Water  rates,  value  of  property  to  be  con- 
sidered in  determining  reasonableness  of, 
»-482 

Water  rents,  constitutionality  of  statute 
giving  priority  of  lien  to,  9-460 

Waterworks  companies,  action  of  munici- 
pality in  erecting  competing  plant,  con- 
stitutional, 9-487 

Waterworks  company,  when  statute  au- 
thorizing erection  of  plant  competing 
with,  constitutional,  9-487 

Weekly  payment  laws,  constitutional,  9- 
462 

Weighing  and  screening  coal,  statute  regu- 
lating, constitutional,  9-464 

What  constitutes  due  process  of  law,  9- 
290 

What  constitutes  "  taking,"  8-261 

Who  may  invoke  constitutional  right,  9- 
636 

Witnesses,  preliminary  examination  of,  un- 
der anti -trust  law,  constitutional,  9-462 

Witness  for  state,  cross-examination  of,  by 
state,  constitutional,  9-437 

Women,  statute  prohibiting  employment 
of,  in  places  of  amusement  constitutional, 
9-502 

Writ  of  error,  dismissal  of,  on  failure  of 
escaped  convict  to  surrender,  not  a  vio- 
lation of  due-process  clause,  9-440 

DUTIES: 

See  Ports. 

Definition  of,  8-351 

Prohibition  against  laying  by  state,  8-890 

DYING  DECLARATIONS: 

See  Evidence. 

EASEMENTS : 

Compensation  clause,  easement  within  pro- 
tection of,  9-308 

Due  process  of  law  clause  not  violated  by 
enforcement  of  state  easement,  9-608 

Ingress  nnd  egress,  injury  to  easement  of, 
a  takim;  of  private  property  for  public 
use.  9-313 

Light  and  air,  due  process  of  law  clause 
applies  to  easements  of,  9-509 


EDUCATIONAL  INSTITUTIONS: 

Charter  of  state  agricultural  college  not  a 
contract,  8-786 

Charters  of,  as  contracts,  8-841 

Charters  of  educational  institutions,  con- 
stitutionality of  statute  amending,  8-705 

Impairment  of  charter  provisions  of^  see 
Impaibicent    of    Obugation    or    Coh- 

TRACTS. 

EIGHT-HOUR  LAW: 

Constitutionality  of,  9-699 

EJECTMENT: 

Ascertainment  of  value  of  land  and  im- 
provements in  ejectment  proceedings, 
jury  not  essential  for,  9-341 

Condemnation  proceedings,  right  of  eject- 
ment on  failure  to  make  compensation 
in,  9-323 

Due  process  of  law  clause  as  applied  to 
preliminary  hearing  in,  9-292 

Jury  not  essential  in  ascertainment  of  value 
of  land  or  improvements  in  ejectment,  9- 
341 

ELECTIONS: 

See  Electors;  Senais. 
'    Appointment  of  supervisors  by  court,  IMMI 

Bribery  invalidates,  8-324 

Certificate,  House  may  go  behind,  8-324 

Congress  has  no  power  to  control,  9-640 

Election  laws  passed  by  territorial  legis- 
lature illegally  elected,  invalid,  8-317 

Electoral  college,  states  act  through,  9- 
375 

Equity  has  not  jurisdiction  over  election 
officers,  9-639 

Exclusive  jurisdiction  of  Congress,  8-322 

Executive  commission  to  senator  not  con- 
clusive, 8-324 

Extent  of  power  of  Congress  to  control 
under  Fifteenth  Amendment,  9-640,  641 

Governor's  power  to  regulate  on  failure  of 
legislature  to  act,  8-318 

House  of  Representatives,  election  of  Pres- 
ident by,  9-375 

Ineligibility  of  one  of  two  candidates,  8- 
298 

Minority  cannot  elect  lepresentatives,  8- 
298 

Offenses  against  election  laws,  summary 
proceedings  for,  constitutional,  9-445 

Offenses  under  election  law,  trial  of,  by 
election  board,  unconstitutional,  9-292 

President,  adoption  of  Twelfth  Amend- 
ment regulating  election  of,  9-375 

President,  election  of,  by  House  of  Repre- 
sentatives, 9-375 

Regulation  by  Congress: 

Congress    may   prescribe    time,   place, 
and  manner  of  holding,  8-318 

Return  and,  do  not  create  membership  in 
House  of  Representatives,  8-297 

State  constitutional  provisions,  as  to  elec- 
tion of  senators  and  representatives,  8- 
317 

State  elections: 

Power  of  Congress  to  interfere,  ^320 
Power  to  prevent  race  discrimination, 

8-320 
Where  state  and  federal  officers  are 
chosen  at  same  election,  8-320 
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BIiBCTIONS  —  ConVd, 

State  legislatures,  right  of  members  to  sit 

in,  ascertainment  by  Senate,  8-324 
State  statutory  provisions: 

Ab  to  making  returns  in  specified  time, 

8-318 
Division  of  state  into  districts,  8-318 
Effect    of    failure    to    prescribe    vote 

necessary  to  elect  senator,  8-318 
Mandatory  or  directory  effect  of  as  to 
time  and  place  of  holding  elections, 
8-317 
Power  of  governor  on  failure  of  legis- 
lature to  act,  8-318 
State    Supreme    Ck>urt    cannot     determine 

legality  of,  8-323 
Summary  proceedings  for  offenses  against 

election  laws  constitutional,  9-445 
Supervisors   of   elections,   appointment   by 

courts,  9-66 
Tie  vote  in  election  of  representatives  can- 
not be  decided  by  state  council,  8-298 
Trial   by   election   board    for   violation   of 

election  law,  unconstitutional,  9-292 
Where  district  is  in  state  of  insurrection, 

8-298 
Will  of  people  to  control,  8-324 

KliECTORS : 

See  Suffrage,  Riqut  of. 

Congressional  control  over  electors,  9-5 

Day  on  which  electors  vote  fixed  by  Con- 
gress, 9-5 

Discretion  of  state  as  to  manner  of  ap- 
pointment, 9-5 

Disqualification  of  elector  holding  office  un- 
der United  States,  9-5 

Number  of  electors  fixed  by  Congress,  9-5 

Officer  under  United  States,  disqualification 
as  elector,  9-5 

Origin  of  privilege  of  office  of  elector,  9-5 

Presidential  electors  not  officers  of  United 
States,  ^5 

Qualifications  of  elector,  power  of  Congress 
to  control,  9-5 

State  law  regulating  appointment  of.  Con- 
stitution as  source  of  authority  of,  9-5 

Time  of  choosing  fixed  by  Congress,  9-5 

XXiECTRIC  RAIIiWAYS: 

Screens    for   motormen,    statute    requiring, 

constitutional,  9-480 
Statute  distinguishing  between  electric  cars 

and  ordinarj'  vehicles  constitutional,  9- 

578 

ELECTROCUTION : 

Statute  providing  for,  constitutional,  9-438 

EUSVATOR  COMPANIES: 

As  agents  of  interstate  commerce.  8-382 

EliEVATORS: 

State  regulation  of.  as  affecting  interstate 

commerce,  see  Commerce. 
State  tax  on   owners   as   interference  with 

commerce,  see  Commerce. 

EliEVENTH  AMKNDMKNT: 

Effect  on  suit  by  citizen  of  state  against 

other  states.  8-770 
Jurisdiction    of    United    States    courts    as 

modified  by,  9-102 

EMANCIPATION : 

See  Wab. 


EMBARGO  ACTS: 

Subjects  which  may  be  included  in,  8-422 

EMBEZZIiEMENT : 

Indictment  not  essential  in  cases  of,  9-260 

EMERGENCY: 

Public  emergency  as  affecting  exercise  of 
right  of  eminent  domain,  9-319 

EMIGRANT  AGENT: 

State  taxation  of,  9-182,  413 
Taxation  of,  9-623 

EMINENT  DOMAIN: 

Acts   not   directly   encroaching  on   private 

property  not  a  taking,  9-309 
Attribute  of  sovereignty,  9-306 
Battle   ground,    condemnation    of    land   to 

preserve,  a  public  use,  9-317 
Bridge  obstructing  navigation,  removal  of, 

not  a  taking,  9-312 
Bridge  permit,  revocation  of,  under  reserved 

power  not  a  taking,  9-313 
Bridge,    statute   requiring   construction    of 
draw  fn,  under  reserve  power  not  a  tak- 
ing, 9-313 
Claims  against  foreign  government,  release 

of  by  treaty  a  taking,  9-315 
Compensation : 

Accrual   of  benefits   to  be  taken  into 

consideration  by  jury,  9-322 
Actual  compensation  essential,  9-318 
Adequate  provision  required  before  oc- 

cupancy  disturbed,  9-319 
Agents,  government  liable  for  compen- 
sation for  property  taken  by,  9-320 
Ascertainment  of  measure  of  compen- 
sation by  jury  not  required,  9-321 
Assessments  of  damages  and  benefits  by 

different  commissioners,  9-321 
Benefits,  consideration  of,  in  estimat- 
ing compensation,  9-321 
Benefits  of  special  character  to  owner, 
consideration  of,  in  estimating  com- 
pensation, 9-322 
Benefits  received   in  common  with  all 
not   considered    in    estimating   com- 
pensation, 9-321 
Benefits  to  accrue,  duty  of  jury  to  con- 
sider, 9-322 
Commissioners  to  assess  damages  and 

benefits  need  not  be  same,  9-321 
ConiYnon  benefits  not  considered  in  es- 
timating compensation,  9-321 
Compensation     clause    not    source    of 
power  to  exercise  right  of  eminent 
,      domtiin,  9-360 

Consideration    of    special    benefits    to 
owner    in    estimating   compensation, 
9-322 
Court's  power  to  restrain  taking  with- 
out compensation,   9-319 
Covenants  of  nciMtive  nature  in  deeds 
not  property  within  meaning  of  com- 
pensation clause,  9-308 
Damage    and    taking,    distinction    be- 
tween, in  fixing  compensation,  9-309 
Damages   and   benefits    may  be   ascer- 
tained bv  different  commissioners,  9- 
321 
Dele^tion  to  state  tribunals  of  power 
to  determine  value  of  property,   9- 
321 
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Compensation  —  Cont'd. 

Destruction  of  property  for  public 
safety,  compensation  clause  not  ap- 
plicable to,  9-309 

Easements  in  waters  of  creek  protected 
by  compensation  clause,  9-308 

Ejectment  on  failure  to  make  compen- 
sation, 9-323 

Emergency  of  public  service,  payment 
before  taking,  not  required  in  case 
of,  9-319 

Estoppel  to  demand  actual  payment, 
acts  which  may  cause,  9-318 

Estoppel  to  demand  actual  payment, 
suit  in  Court  of  Claims  as,  9-318 

Exceptions  to  rule  requiring  payment 
before  taking,  9-319 

Failure  of  statute  to  provide  for  com- 
pensation, effect  of,  9-320 

Failure  to  make  compensation,  right 
of  ejectment  en,  9-323 

Franchise,  compensation  to  be  given 
for  value  of,  9-308 

Government  liable  for  compensation  for 
property  taken  by  agents,  9-320 

Jury,  estimate  of  compensation  need 
not  be  made  by,  9-321 

Just  compensation,  what  constitutes, 
9-317 

Limitation  on  power  of  eminent  do- 
main, compensation  clause  as,  9- 
'307 

Limit  placed  by  statute  on  amount  of 
compensation,  effect  of,  9-320 

Loss  a  measure  of  compensation,  9- 
317 

Measure  of  compensation,  9-317 

Measure  of  compensation,  ascertain- 
ment by  jury  not  required,  9-321 

Measure  of  compensation,  question  as 
to,  judicial  not  legislative,  9-318 

Negative  covenants  contained  in  deeds 
not  property  within  meaning  of  com- 
pensation  clause,   9-308 

Payment  before  consummation  of  con- 
demnation, 9-318 

Payment  before  taking  not  required  in 
case  of  emergency  of  public  service, 
9-319 

Payment  of  compensation  as  condition 
precedent  to  appropriation,  9-319 

Payment  to  rightful  owneY  required, 
9-322 

Personal  property,  compensation  clause 
applies  to,  9-308 

Property  taken  by  agents,  government 
liable  for  compensation  for,  9-320 

Provision  to  be  made  for  payment  be- 
fore occupancy  disturbed,  9-319 

Real  and  personal  property,  compen- 
sation clause  applies  to,  9-308 

Real  property,  destruction  or  impair- 
ment of  value  of,  compensation  clause 
applies  to,  9-310 

Special  benefits  to  owner,  consideration 
of,  in  estimating  compensation,  9- 
322 

States,  just-compensation  clause  not 
applicable  to,  9-306 

State  tribunals,  Congress  may  delegate 
power  to  determine  value  of  prop- 
erty to,  9-321 


EMINENT  DOMAIN  — Conrd. 

Compensation  —  Cont'd. 

Statute  failing  to  provide  for  compen- 
sation, effect  of,  9-320 
Statute  limiting  amount  of  compensa- 
tion, effect  of,  9-320 
Suit  in  Court  of  Claims  as  estoppel  to 

demand  actual  payment,  9-318 
Taking  and  damage  to  be  distinguished 
between  in  fixing  compensation,  9- 
309 
Taking   without   compensation,    power 

of  courts  to  restrain,  9-319 
Tangible  property,  compensation  clause 

not  limited  to,  9-308 
Tribunal  to  determine  value  of  prop- 
erty, 9-321 
Use  beyond  purpose  of  first  condem- 
nation, clause  applies  to,  9-310 
Value  of  property,  tribunal  to  deter- 
mine, 9-321 
Voluntary    contribution,    reliance    on, 
not  adequate  provision,  9-319 
Compensation    clause    did    not    originate 

right  of,  9-306 
Compensation  which  may  be  recovered  for 
use  of  property  after  refusal  of  owner  to 
hire,  9-312 
Concurrent  action  of  states  not  essential 
to  exercise  of   rigUt  by  federal  govern- 
ment, 9-307 
Condemnation  of  land  for  public  use,  8-685 
Condemnation  of  land  for  railroad  a  pub- 
lic use,  9-317 
Condemnation  proceedings,  due  process  of 
law   as   affecting   validity    of,   see   Due 
Pbocess  of  Law. 
Condemnation  proceedings,  equal  protection 
of  laws  as  affecting,  see  Equal  Protec- 
tion or  Law. 
Confiscation  of  property  of  public  enemy 

not  a  taking,  9-316 
Congress  may  exercise  right  of,  8-376 
Consequential    injury    and    taking    distin- 
guished, 9-316 
Constitutional    enactment    not    source    of 

right  of,  9-306 
Construction  of  draw  of  bridge,  statute  re- 
quiring under  reserve  power  not  a  tak- 
ing, 9-313 
Construction    of    revetment    on    banks   of 

navigable  stream  not  a  taking,  9-310 
Contracts,  repudiation  of,  as  a  taking,  9- 

316 
Courts  may  determine  fact  of  public  use, 

9-317 
Courts  may  restrain  unauthorized  exercise 

of  right  of,  9-319 
Cultivation,  acts  rendering  land  unfit  for, 

a  taking,  9-311 
Damage  and  taking,  distinction  between,  9- 

309 
Defect  in  construction  of  dam,   injury  to 

property  by,  not  a  taking,  9-317 
Definition  of  taking,  9-308 
Designation   of   locality   in   statute  not  a 

taking.  9-311 
Destruction  of  property  by  naval  officer  a 

taking,  9-315 
Destruction   of  property  for  public  safety 

not  a  taking,  8-309 
Destruction  of  well  by  blasting  a  taking,  9- 
315 
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Destruction  or  impairment  of  real  estate  a 

taking,  9-310 
Detention  of  vessel  suspected  of  violating 

neutrality  laws  not  a  taking,  9-315 
Distinction    between   consequential    injury 

and  taking,  9-316 
Distinction  between  damage  and  taking,  9- 

309 
District  of  Columbia,  exercise  of  right  of 

eminent  domain  in,  9-307 
Diversion  of  watercourse,  extent  to  which 

a  taking,  9-313 
Due  process  of  law  as  affecting  validity  of 

condemnation  proceeding,  see  Due  Pboc- 

Ess  OF  Law. 
Easement  of  ingress  and  egress,  injury  to, 

a  taking,  9-313 
Encroachmient  on  private  property  must  be 

direct  to  constitute  taking,  9-309 
Equal  protection  of  laws  as  affecting  con- 
demnation proceedings,  see  Equal  Pbo- 

TEGTiON  or  Law. 
Equal   protection  of  laws  as  affecting  ex- 
ercise of  power  of,  see  Equal  Pbotbo- 

now  OF  Law. 
Erection  of  lighthouse  on  submerged  soil 

not  a  taking,  9-314 
Extent  of  takmg  rests  in  legislative  discre- 
tion, 9-309 
Extent  to  which  use  of  patented  article  a 

taking,  9-314 
Fee  passes  to  government,  9-309 
Imprisonment  of   slaves  for  crime  not   a 

taking,  9-316 
Ingress  and  egress,  injury  to  easement  of, 

a  taking,  9-313 
Injury  incidental  to  exercise  of  servitude 

not  a  taking,  9-310 
Injury  not  a  probable  result  of  user  not  a 

taking,  9-316 
Injury  to  easement  of  ingress  and  egress  a 

taking,  9-313 
Injury  to  property  by  defect  in  construction 

of  dam  not  a  taking,  9-317 
Injury  to   riparian   rights  by  erection   of 

pier  on  submerged  land  not  a  taking,  9- 

316 
Invention     for    which     patent     has     been 

granted,  use  of,  a  taking,  9-314 
Invention,    use   of,   before   application    for 

patent  filed  not  a  taking,  9-314 
Jury  trial  clause  not  applicable  to  condem- 
nation proceedings,  9-340 
Land,  injury  to,  by  river  improvement  not 

a  taking,  9-317 
Land,  rendering  of,  uniic  for  cultivation,  a 

taking,  9-311 
Legislative  discretion  as  to  extent  of  taking, 

9-309 
Lighthouse  on  submerged  soil,  erection  of, 

not  a  taking,  9-314 
Lighthouse,  ris^ht  of  eminent  domain  may 
be    exercised    to    secure    land    for,    9- 
307 
Military    camp,    compensation    recoverable 

for  use  of  land  for,  9-312 
Newly  admitted  state,  exercise  of  right  of 

eminent  domain  by,  9-199 
Obstiaiction     to     navi^tion,     removal     of 

brid^  as.  not  a  taking,  9-312 
Occupation  and  ii8e  of  private  property  as 

a  taking,  9-311 


EMINENT  DOMAIN  —  Confd. 

Officers'  act  in  destroying  property  a  taking, 
9-315 

Overflowing  lands  constitutes  a  taking,  9- 
310 

Parks  and  public  squares,  condemnation  of 
land  for  a  public  use,  9-317 

Patented  invention,  use  of,  a  taking,  9-314 

Personal  property  may  be  taken  under,  9- 
306 

Pier  on  submerged  land,  injurv  to  riparian 
right  by  erection  of,  not  a  taking,  9-316 

Power  of,  9-306 

Private  property  may  be  taken  under,  9-308 

Probable  result  of  user,  injury  must  be,  to 
constitute  a  taking,  9-316 

Property  of  state  may  be  appropriated,  9- 
308 

Property  which  may  be  taken  under,  9-308 

Public  enemy's  property,  confiscation  of, 
not  a  taking,  9-316 

Public  use,  condemnation  of  land  for  parks 
and  squares  is,  9-317 

Public  use,  condemnation  of  land  for  rail- 
road is,  9-317 

Public  use,  condemnation  of  land  to  pre- 
serve battle  ground  is,  9-317 

Public  use,  fact  of,  to  be  determined  by 
court,  9-317 

Public  use,  taking  must  be  for,  9-317 

Railroad  right  of  way,  establishment  of 
telegraph  line  on,  a  taking,  9-314 

Railroads,  condemnation  of  land  for,  is 
public  use,  9-317 

Real  estate,  destruction  or  impairment  of 
value  of,  a  taking,  9-310 

Real  or  personal  property  may  be  taken 
under,  9-308 

Release  by  treaty  of  claims  of  foreign  gov- 
ernment a  taking,  9-315 

Removal  of  bridge  as  obstruction  to  naviga- 
tion not  a  taking,  9-312 

Repudiation  of  contract  as  a  taking,  9-316 

Restraining  power  of  courts  on '  unau- 
thorized exercise  of  right  of,  9-319 

Revetment  on  banks  of  navigable  stream, 
construction  of,  not  a  taking,  9-310 

Revocation  of  bridge  permit  under  reserved 
power  not  a  taking,  9-312 

Riparian  rights,  injury  to,  by  erection  of 
pier  on  submerged  land  not  a  taking,  9- 
316 

River  improvement,  injury  to  land  by,  not 
a  taking,  9-317 

Servitude,  injury  incidental  to  exercise  of, 
not  a  taking,  9-310 

States,  concurrent  action  of,  not  essential 
to  action  by  federal  government,  9-307 

States,  federal  government  may  exercise 
eminent  domain  within,  9-308 

Statutory'  desi^ation  of  locality  not  a 
taking,  9-311 

Submerged  soil,  erection  of  lighthouse  on. 
not  a  taking.  9-314 

Taking  and  consequential  injury  distin- 
guished, 9-316 

Taking,  extent  of,  rests  in  legislative  dis- 
cretion, 9-309 

Taking,  what  constitutes,  9-308 

Telegraph  line  on  railroad  right  of  way, 
establishment  of,  a  taking,  9-314 

Temporary  use  of  road  for  transportation 
of  military  supplies  not  a  taking,  9-312 
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Transportation  of  military  supplies  over 
turnpike  not  a  taking,  9-312 

Treaty,  release  by,  of  claims  against  foreign 
government  a  taking,  9-315 

Turnpike,  temporary  use  of,  for  transporta- 
tion of  military  supplies  not  a  taking,  9- 
312 

Use  and  occupation  of  private  property  as 
a  taking,  9-311 

Use  beyond  purpose  of  first  condenmation 
as  a  takinff,  9-310 

Use  for  which  taken  must  be  public,  9-317 

Use  of  land  for  military  camp,  compensa- 
tion recoverable  for,  9-312 

Use  of  land  to  take  levee  and  repair  break 
in  dam  not  a  taking,  9-313 

Use  of  property  after  refusal  of  owner  to 
hire,  compensation  which  may  be  re- 
covered for,  9-312 

Vessels  suspected  of  violating  neutrality 
laws,  detention  of,  not  a  taking,  9-315 

Watercourse,  extent  to  which  diversion  of, 
a  taking,  9-313 

Well,  destruction  of,  by  blasting,  a  taking, 
9-316 

What  constitutes  taking,  9-308 

EMIT: 

See  Bills  of  Cbedit. 

EMPLOYER'S  LIABILITY: 

Regulation  of  by  state,  8-462 

EMPLOYMENT  AGENCIES: 

Regulation  and  license  of,  not  violation  of 
due-process  clause,  9-536 

ENEMIES : 

See  TBEAS027. 

ENLISTMENT: 

See  Abht;  Navy. 

EQUAL  PROTECTION  OF  LAW: 

Actions,  limitations  of,  applicable  to  par- 
ticular railroad  companies  not  a  denial 
of  equal  protection,  9-559 

Actions,  statute  providing  for  limitation 
of,  uniform  in  operation,  9-559 

Action  to  recover  for  intoxicating  liquor 
illegally  sold,  statute  prohibiting,  con- 
stitutional, 9-591 

Administration  of  fair  law  unfairly,  as 
violation  of  provision,  9-547 

Adulteration  of  food,  findings  of  fact  by 
state  officers  as  to,  not  a  denial  of  equal 
protection,  9-605 

Adultery  and  fornication,  statute  imposing 
heavier  punishment  when  between  dif- 
ferent races,  constitutional,  0-566 

Affidavit  on  information  and  belief,  in- 
sufficient to  show  discrimination  against 
jury  service  by  negroes,  9-564 

Agents  of  foreign  corporations,  discrimina- 
tion against,  unconstitutional,  9-588 

Alien  barbers,  discrimination  against,  a  vio- 
lation of  clause,  9-545 

Alien-bom  residents,  clause  protects,  9- 
545 

Alien  miners,  exaction  of  license  from,  not 
a  violation  of  clause,  9-545 

Alien  peddlers,  discrimination  against,  a 
violation  of  clause,  9-545 

Allowance  ut  attorneys*  fees  against  rail- 
road on  appeal  from  magistrate's  de- 
cision, unconstitutional,  9-555 


EQUAL   PROTECTION   OF   LAW  — Coa. 

Allowance  of  attorneys'  fees  and  damages 
in  actions  against  railroads,  unconstitu- 
tional, 9-554 

Allowance  of  attorneys'  fees  in  actions 
against  insurance  companies,  constitu- 
tional, 9-556 

Allowance  of  attorneys'  fees  in  action 
against  insurance  company  for  default 
in  payment  of  policy,  constitutional,  9- 
556 

Allowance  of  attorneys'  fees  in  action 
against  railroad  for  damage  caused  by 
fires,  constitutionality  of,  9-555 

Allowance  of  attorneys'  fees  in  action 
against  railroad  for  stock  killing,  un- 
constitutional, 9-555 

Allowance  of  attorneys'  fees  in  action  on 
mechanic's  lien,  unconstitutional,  9-556 

Allowance  of  interest  on  affirmance  of  ap- 
peal not  a  denial  of  equal  protection,  9- 
557 

Amendment  of  record,  refusal  of  court  to 
allow,  not  a  denial  ol  equal  protection, 
9-558 

Amount  in  controversy,  statute  making 
right  of  appeal  dependent  on,  not  a  de- 
nial of  equal  protection,  9-559 

Annexation  of  territory,  provision  in  stat- 
ute regulating,  favoring  farm  lands,  con- 
stitutional, 9-597 

Annexation  of  territory  to  municipal  cor- 
poration, provision  of  statute  regulating, 
applying  to  farm  lands,  constitutional, 
9-596 

Anti-trust  law,  constitutionality  of,  9- 
598 

Anti-trust     law     exempting     agricultural 

Sroducts  and  live  stock,  unconstitutional, 
-598 

Anti-trust  law  exempting  associations  of 
laboring  men,  unconstitutional,  9-599 

Anti-trust  law  must  be  of  general  applica- 
tion, 9-598 

Appeal  by  state,  statute  denying  right  of, 
in  certain  districts  of  state,  constitu- 
tional, 9-558 

Appeal  by  transportation  companies,  stat- 
ute making  special  provisions  as  to,  con- 
stitutional,  9-558 

Appeal,  statute  making  right  of,  dependent 
on  amount  in  controversy,  constitutional. 
9-559 

Appointments  under  civil  service,  statute 
applying  to,  constitutional,  9-594 

Ascertainment  of  damages  to  property, 
statute  providing  for  diiTering  modes  in. 
constitutional,  9-551 

Attachment  against  resident,  statute  re- 
quiring bond  in,  constitutional,  9-572 

Attachment  bonds  given  by  nonresidents, 
statute  making  particular  provision  as 
to  suits  on,  constitutional,  9-572 

Attachment,  statute  exempting  certain 
negotiable  paper  from,  constitutional,  9- 
606 

Attendance  of  nonresident  witnesses,  fail- 
ure to  provide  method  of  enforcing,  not 
violation  of  provision,  9-553 

Attorneys'  fees,  allowance  against 'railroad 
in  action  for  damage  caused  by  fires, 
constitutionality  of,  9-555 
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Attorneys'  fees,  allowance  against  railroad 
in  action  for  stock  killings  unconstitu- 
tional, 9-655 
Attorneys'   fees,  allowance  of,  against  in- 
surance company  in  action  for  default  in 
payment  of  policy,  constitutional,  9-556 
Attorneys'  fees,  allowance  of,  against  rail- 
road,  on   appeal   from   magistrate's   de- 
cision, unconstitutional,  9-555 
Attorneys'    fees,    allowance    of,   in   action 
against    insurance    companies,    constitu- 
tional, 9-556 
Attorneys'  fees,  allowance  of,  in  action  on 

mechanic's  lien,  constitutional,  9-556 
Attorneys'  fees  and  damages,  allowance  of, 
in  actions  against  railroad,  unconstitu- 
tional, 9-554 
Banking,  statute  limiting  right  to  carry 

on  business  of,  unconstitutional,  9-5B4 
Bank,  statute  discriminating  between  of- 
ficers of,  and  trust  companies,  constitu- 
tional, 9-584 
Bank,    statute   prohibiting   taking   of   de- 
posit by,  after  insolvency,  constitutional, 
9-584 
Barber  shops,  prohibition  against  keeping 
open  on  Sunday,  not  a  denial  of  equal 
protection,  9-602 
Barbers    who    are    aliens,    discrimination 

against  a  violation  of  clause,  9-545 
Bastardy  law  relating  only  to  white  women 
not    a    denial    of    equal    protection,    9- 
567 
Bicycles  on  sidewalks,  statute  prohibiting, 

not  violation  of  clause,  9-549 
Book-making,   statute   prohibiting,   consti- 
tutional, 9-606 
Building    and     loan    association,    statute 
authorizing  usurious  charges  by,  not  a 
denial  of  equal  protection,  9-588 
Building  and  loan  association,  statute  re- 
quiring compliance  with  certain  condi- 
tions constitutional,  9-585 
Building  and  loan  mortgages,  statute  giv- 
ing priority  to,  constitutional,  9-602 
Buildings,  statute  empowering  fire  ward- 
ens to  regulate  material  of,  unconstitu- 
tional, 9-597 
Bulk   sales   of   merchandise,    constitution- 
ality of  statute  regulating,  9-593 
Burdening   right  to   challenge  validity  of 
statute   as   denial    of   equal    protection, 
9-548 
Burden   of   proof   on   party   alleging   dis- 
crimination  by   excluding  negroes  from 
jury,  9-663 
Burden  of  proving  denial  of  equal  protec- 
tion by  exclusion  of  negroes  from  juries, 
9-563 
Burden  of  proving  denial  of  equal  protec- 
tion   in    enforcement    of    constitutional 
ordinance,  9-667 
Challenges,  allowing  larger  number  to  state 
in  cities  of  certain  class  not'  a  violation 
of  provision,  9-553 
Challenges,    equal    protection    not    denied 
because  number  oif,  in  trial  before  ordi- 
nary or  struck  jury  is  not  same,  9-553 
Challenges,  requiring  parties  on  same  side 
to   join   ib,   not   violation   of   provision, 
9-663 


EQUAX   PROTECTION  OF  LAW  — Con. 

Change  in  construction  of  procedure  stat- 
ute not  a  denial  of  equal  protection 
clause,  9-561 
Change  in  grade  of  streets,  statute  pro- 
hibiting compensation  for  injuries  caused 
by,  in  certain  districts,  unconstitu- 
tional, 9-605 

Change  of  venue,  statute  exempting  certain 
locality  in  providing  for,  unconstitu- 
tional, 9-552 

Chinese  aliens,  statute  prohibiting  fishing 
by,  a  denial  of  equal  protection,  9-571 

Chinese  children,  statute  providing  sepa- 
rate schools  for,  constitutional,  ^669 

Chinese,  covenant  in  deed  against  convey- 
ance to,  a  denial  of  equal  protection, 
9-571 

Chinese,  inoculation  ordinance  discriminat- 
ing against,  unconstitutional,  9-670 

Chinese  quarter,  statute  prohibiting  visit- 
ing of  gambling  places  in,  constitutional, 
9-6/0 

Chinese,  queue  ordinance  discriminating 
against,  a  denial  of  equal  protection, 
9-669 

Chinese,  statute  excluding  from  right  to 
testify  constitutional,  9-671 

Chinese,  statute  prohibiting  employment 
of,  by  corporations  a  denial  of  equal 
protection,  9-569 

Christian  Scientists,  constitutionality  of 
medical  laws  regulating  practice  by,  9* 
603 

Cider,  statute  excepting  from  operation 
of  liquor  laws  unconstitutional,  9-690 

Cigarettes,  constitutionality  of  statute 
regulating  sale  of,  9-692 

Cities,  classification  of,  for  regulation  of 
tenement  houses  constitutional,  9-696 

Cities,  classification  of,  in  laws  regulating 
dairies,  constitutional,  9-696 

Cities,  classification  of,  in  matter  of  reg- 
istration laws  constitutional,  9-696 

Cities,  classification  of,  in  regard  to  street 
improvements  constitutjional,  9-696 

Citizens,  protection  of  provision  not  lim- 
ited to,  9-544 

Civil  service  appointments  of  public  offi- 
cers, statute  applying  to,  constitutional, 
9-694 

Classification  by  states  of  subjects  of  leg- 
islation not  violation  of  clause,  9- 
546 

Classification  of  cities  for  purpose  of  street 
improvements  constitutional,  9-696 

Classification  of  cities  for  regulation  of 
tenement  houses  constitutional,  9-696 

Classification  of  cities  in  law  regulating 
dairies  constitutional,  9-696 

Classification  of  cities  in  matter  of  regis- 
tration laws,  constitutional,  9-595 

Classification  of  coal  mines  according  to 
number  of  employees  constitutional,  9- 
587 

Classification  of  counties  for  determina- 
tion of  mileage  of  county  superintend- 
ents constitutional.  9-596 

Classification  of  counties  for  purpose  of 
road   rcsrulation   constitutional,   9-596 

Classification  of  dogs  in  ordinance  requir- 
ing registration  constitutional,  9-607 
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ClasBiflcation  of  insurance  companies  not 
a  denial  of  equal  protection,  9-683 

Coal  mines,  regulation  of,  according  to 
number  of  men  employed,  constitutional, 
9-687 

Coal,  statute  regulating  screening  and 
weighing  of,  constitutional,  9-600 

Color^  high  school,  suspension  of,  not  a 
denial  of  equal  protection,  9-566 

Colored  persons,  clause  not  limited  to  pro- 
tection of,  9-644 

Commissioners  for  regulating  subway, 
statute  requiring  salaries  and  expenses 
paid  by  corporations  to  be  regulated,  con- 
stitutional, 9-587 

Commission  of  acts  outside  of  certain 
places,  statute  making  criminal,  consti- 
tutional, 9-660 

Compensation  of  magistrates  in  certain 
counties,  statute  regulating,  constitu- 
tional, 9-694 

Condenmation  proceedings,  discrimination 
as  to  procedure  in  statute  authorizing, 
not  unconstitutional,  9-588 

Condemnation  proceedings,  provisions  for, 
must  be  of  general  application,  9-589 

Conditions  of  admission  of  foreign  corpo- 
rations, power  of  state  to  change,  9-688 

Conditions  on  forming  building  and  loan 
association,  statute  requiring  compli- 
ance with,  constitutional,  9-585 

Conditions  on  sale  of  intoxicating  liquors, 
statute  imposing,  constitutional,  9-590 

Consideration  for  patent-right  notes,  stat- 
ute requiring  showing  of,  constitutional, 
0-6V2 

Conspiracy  to  deprive  of  equal  protection, 
power  of  Congress  to  punish,  9-632 

Constitutional  amendment  fixing  jurisdic- 
tion of  cases  previously  appealed  not 
violation  of  clause,  9-552 

Contagious  diseases,  statute  requiring 
physicians  to  report,  constitutional,  9- 
604 

Contempt  of  court,  statutory  provision  as 
to,  constitutional,  9-559 

Contracts  made  in  other  states,  particular 
statute  of  limitation  applying  to,  con- 
stitutional, 9-569 

Contracts  of  fire  insurance,  state  statute 
limited  to,  not  a  denial  of  equal  pro- 
tection, 9-584 

Conveyance  to  Chinese,  covenant  in  deed 
against,  a  denial  of  equal  protection, 
9-671 

Corporate  officers,  statute  prohibiting,  from 
having  interest  in  sale  of  goods  uncon- 
stitutional, 9-593 

Corporations,  protection  of  clause  applies 
to,  9-545 

Corporations,  statute  making  directors  of, 
liable  as  sureties  for  officers  constitu- 
tional, 9-587 

Corporations,  statute  prohibiting  employ- 
ment of  Chinese  by,  a  denial  of  equal 
protection,  9-569 

Corporations,  statute  regulating  venue  of 
actions  against,  constitutional,  9-552 

Costs,  allowance  of  recovery  oif,  in  pro- 
ceedings under  special  statute  constitu- 
tional, 9-567 


EQUAIi   PROTECTION   OF  liAW  — Co«. 

Costs,  extra  allowance  of,  in  certain  ac- 
tions against  railroad  constitutional,  9- 
667 

Costs  in  cases  tried  together,  statute  regu- 
lating, not  a  denial  of  equal  protection, 
9-657 

Costs  on  application  for  special  jury,  stat- 
ute requiring  party  to  pay,  constitu- 
tional, 9-553 

Costs,  statute  regulating  which  applies 
generally  not  violation  of  equal-protec- 
tion clause,  9-657 

Costs,  statute  requiring  security  for,  not  a 
denial  of  equal  protection,  9-567 

Counties,  classification  of,  for  determina- 
tion of  mileage  of  county  superintend- 
ents constitutional,  9-695 

Counties,  classification  of,  for  regulation 
of  roads  constitutional,  9-595 

County,  statute  rendering  liable  for  in- 
jury from  defects  in  highways  constitu- 
tional, 9-606 

Courts,  state  control  over  procedure  of, 
subject  to  provisions  of  clause,  9-551 

Covenant  against  conveyance  to  Chinese 
person  a  denial  of  equal  protection,  9- 
571 

Cow  stables,  discretion  given  municipal 
council  to  regulate  erection  of,  not  a 
denial  of  equal  protection,  9-598 

Criminal  statute  applying  to  habitual 
criminals  not  a  denial  of  equal  protec- 
tion, 9-659 

Criminal  statute  relating  to  commission 
of  acts  outside  certain  places  constitu- 
tional, 9-560 

Dairies,  limitation  in  laws  regulating,  to 
cities  of  certain  classes  constitutional, 
9-696 

Damages  for  defects  in  highways,  statutes 
discriminating  against  actions  by  non- 
residents for,  unconstitutional,  9-572 

Damages  to  property,  statute  providing 
different  modes  of  ascertaining,  consti- 
tutional, 9-551 

Dead  bodies,  statute  regulating  removal  of, 
constitutional,  9-570 

De  facto  judge,  sentence  by,  not  a  denial 
of  equal  protection,  9-667 

Default  in  payment  of  policy,  allowance  of 
attorneys'  fees  in  cases  a^inst  insur- 
ance companies  for,  constitutional,  9- 
556 

Defective  highways,  statute  rendering 
county  liable  for  injuries  caused  by, 
constitutional,  9-605 

Definition  of  equal  protection  of  laws,  9- 
546 

Delegation  to  court  of  discretion  as  tt 
prosecution  by  information  or  indict- 
ment constitutional,  9-553 

Delinquent  poll  taxables,  statute  provid- 
ing for  dropping  of  from  voters  consti- 
tutional, 9-572 

Denial  of  equal  protection  in  enforcement 
of  constitutional  ordinance  must  be 
shown,  9-567 

Denial  of  equal  protection  by  legislature 
not  implied,  9-548 

Denial  of  equal  protection,  what  consti- 
tutes, 9-545 
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Depoeitions,  statute  prohibitiBg  taking  of 
ex  parte,  constitutional,  9-654 

Different  penalties  for  different  offenses 
not  A  denial  of  equal  protection,  9- 
560 

Different  penalties  in  different  localities, 
statute  providing  for,  constitutional, 
9-560 

Different  sentences  for  same  offense,  impo- 
sition of,  not  a  denial  of  equal  protec- 
tion, 9-560 

Different  tribunals  for  different  persons, 
provision  for,  not  violation  of  clause, 
9-551 

Direct  and  consequential  injuries  to  prop- 
erty, distinction  between,  not  violation 
of  clause,  9-545 
-Directors,  statute  making,  liable  as  sure- 
ties for  officers  constitutional,  9-687 

Disclosure  of  person  from  whom  intoxi- 
cating liquors  obtained,  statute  requir- 
ing, constitutional,  9-690 

Discretion  in  municipal  council  and  ofQ- 
cers  in  constructing  street  railways, 
statute  vesting,  constitutional,  9-697 

Discriminating  legislation,  provision  pro- 
hibits, 9-646 

Discrimination  against  alien  barbers  a 
violation  of  clause,  9-546 

Discrimination  against  alien  peddlers  a 
violation  of  clause,  9-545 

Discrimination  against  nonresidents  as  to 
issuing  capias  a  denial  of  equal  protec- 
tion, 9-573 

Discrimination  as  to  place  in  which  liquor 
may  be  sold,  statute  providing  for,  con- 
stitutional, 9-690 

Discrimination  between  electric  cars  and 
ordinary  vehicles  using  streets  not  a 
denial  of  equal  protection,  9-678 

Discrimination  by  exclusion  of  negroes 
from  jury,  burden  of  proof  on  party 
alleging,  9-563 

Discrimination  in  selection  of  jury  a  de- 
nial of  equal  protection,  9-562 

Discrimination  in  statute  as  to  evidence  of 

Surity  of  liquor  required  of  foreign  and 
omestic  manufacturers,  9-690 

Discrimination  in  statute  between  manu- 
facture of  intoxicating  liquors  for  do- 
mestic use  and  for  export  constitutional, 
9-590 

Discrimination  in  statute,  clause  applies 
to,  9-548 

Discrimination  to  which  prohibition  of 
clause  applies,  9-646 

Dispensary  law  imposing  special  penalty 
on  certain  persons  unconstitutional,  9- 
561 

Distinction  between  direct  and  consequen- 
tial injuries  to  property  not  violation  of 
clause,  9-545 

Distribution  of  school  funds  between  white 
and  colored  races  as  denial  of  equal 
protection,  9-5t)5 

Docked  horses,  statute  prohibiting  using, 
without  registration  constitutional,  9- 
607 

Dogs,  ordinance  providing  for  registration 
of  certain  classes  of,  constitutional, 
9-607 
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Eight-hour  law  applicable  to  state  and 
municipal  contracts  constitutional,  9- 
599 

Eight-hour  law,  constitutionality  of,  9-599 

Election  contests,  constitutionality  of  stat- 
ute providing  for  jury  trial  in,  9-563 

Electors,  statute  prescribing  qualifications 
of,  not  a  denial  of  equal  protection, 
9-671 

Electric  railroad,  statute  distinguishing 
between,  and  ordinary  vehicles  constitu- 
tional, 9-578 

Eleventh  Amendment  not  a  denial  of,  9- 
363 

Embezzlement  by  guardians,  statute  im- 
posing special  penalty  for,  constitu- 
tional, 9-561 

Employees,  statute  regulating  payment  of 
wages  to,  not  a  denial  of  equal  protec- 
tion, 9-599 

Employment  agencies,  statute  prohibiting 
furnishing  of  names  by,  to  take  places 
of  strikers  unconstitutional,  9-600 

Employment  of  Chinese  by  corporations, 
statute  prohibiting,  a  denial  of  equal 
protection,  9-569 

Employment  of  women  in  bar-rooms,  ordi- 
nance prohibiting,  not  a  denial  of  equal 
protection,  9-691 

Enforcement  of  constitutional  ordinance, 
burden  of  proving  denial  of  equal  pro- 
tection in,  9-567 

Equal  accommodations  for  colored  persons, 
equal  protection  clause  secures,  9-566 

Equal  protection  as  dependent  upon  rights 
enjoyed  under  state  laws,  9-545 

Erection  of  cow  stables,  discretion  given 
municipal  council  to  regulate,  not  a  de- 
nial of  equal  protection,  9-598 

Exception  of  designated  occupations  from 
operation  of  Sunday  laws  not  a  denial  of 
equal  protection,  9-602 

Exclusion  of  negroes  from  homestead  law 
a  denial  of  equal  protection,  9-666 

Exclusion  of  negroes  from  juries  a  denial 
of  equal  protection,  9-661 

Exclusion  of  negroes  from  jury,  denial  of 
equal  protection  by,  must  be  shown, 
9-663 

Exclusion  of  negroes  from  jury,  oppor- 
tunity to  prove,  must  be  given,  9-563 

Exclusion  of  negroes  from  jury,  sufficiency 
of  allegation  of,  9-564 

Exclusion  of  unvaccinated  children  from 
public  schools  not  a  denial  of  equal  pro- 
tection, 9-6o4 

Exemption  in  anti-trust  law  of  labor  asso- 
ciations unconstitutional,  9-599 

Exemption  of  agricultural  products  and 
live  stock  in  anti-trust  law  unconstitu- 
tional, 9-698 

Exemption  of  certain  negotiable  paper 
from  attachment,  statute  providing  for, 
constitutional,  9-606 

Exemption  of  wages  from  process,  statute 
providing  for,  unconstitutional,  9-606 

Ex  pa/rte  depositions,  statute  prohibiting, 
constitutional,  9-554 

Extent  of  territorial  district  on  which 
legislation  operates  as  affecting  equal 
protection  of  laws,  9-595 
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Extra  allowance  of  costs  in  certain  actions 
against  railroads  constitutional,  9-557 

Fertilizer  manufacturing,  statute  regulat- 
ing, in  cities,  constitutional,  9-550 

Findings  of  fact  by  state  officers  as  to 
adulteration  of  food  not  a  denial  of 
equal  protection,  9-605 

Fire  insurance  companies,  state  statute 
regulating,  not  a  denial  of  equal  pro- 
tection, 9-584 

Fire  insurance  policies,  state  statute  void- 
ing stipulations  limiting  liability  under, 
constitutional,  9-584 

Fires,  allowance  of  attorneys*  fees  in  ac- 
tion against  railroad  for  damages  caused 
by,  constitutionality  of,  9-556 

Fishing,  statute  prohibiting  Chinese  aliens 
from,  a  denial  of  equal  protection,  9- 
571 

Fishing,  statute  requiring  license  fee  from 
nonresidents  engaging  in,  constitutional, 
9-603 

Fish,  statute  regulating  catching  of,  con- 
stitutional, 9-603 

Foreign  corporations,  discrimination 
against  agents  of,  unconstitutional,  9- 
588 

Foreign  corporations,  discrimination  in 
granting  privileges  to,  not  a  denial  of 
equal  protection,  9-587 

Foreign  corporations,  equal  protection  af- 
forded to  suits  by,  9-688 

Foreign  corporations,  state  may  change 
conditions  of  admission,  9-688 

Fraternal  insurance  of  certain  orders,  stat- 
utes favoring,  constitutional,  9-584 

Fraternal  orders  of  certain  class,  statute 
favoring,  constitutional,  9-584 

Fraud,  statute  for  prevention  of,  not  vio- 
lation of  clause,  9-548 

Futures,  statutes  avoiding  contracts  for 
sales  of,  constitutional,  9-605 

Gambling  places,  ordinance  prohibiting 
visiting  of,  in  certain  places  constitu- 
tional, 9-570 

Game  laws,  prohibition  in,  against  selling 
quail  not  a  denial  of  equal  protection, 
9-602 
<  Gaming  law  making  betting  criminal  at 
other  places  than  race  tracks  constitu- 
tional, 9-560 

Gas  rates,  constitutionality  of  ordinance 
regulating,  9-682 

General  classification  of  subjects  of  legis- 
lation, constitutionality  of,  9-646 

Grain  elevators,  constitutionality  of  stat- 
ute reg^ulating  business  and  rates  of, 
9-583 

Grain  options,  statute  prohibiting  con- 
tracts for,  constitutional,  9-606 

Grand  jury,  absence  of  negroes  on,  not 
proof  of  denial  of  equal  protection,  9- 
562 

Grand  jury,  exclusion  of  negroes  from,  a 
denial  of  equal  protection,  9-561 

Grant    of    privileges    to    foreign    corpora- 

.  tions,  extent  to  which  state  may  dis- 
criminate in,  9-587 

Grant  to  municipal  council  of  power  to 
regulate  use  of  highways  rot  a  denial 
of  equal  protection,  9-597 
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Habitual  criminal  statute  not  a  denial  of 
equal  protection,  9-559 

Health,  statute  for  protection  of,  and  pre- 
vention of  fraud,  not  violation  of  clatue^ 
9-548 

Higher  penalty  on  residents  of  town,  stat- 
ute imposing,  constitutional,  9-573 

Highways,  police  measures  for  protection 
of,  not  violation  of  clause,  9-549 

Highways,  statute  requiring  labor  for  re- 
pair on,  by  certain  classes  of  persona 
constitutional,  9-605 

Homestead  associations,  statute  regulat- 
ing business  of,  constitutional,  9-607 

Homestead  law  excluding  negroes  uncon- 
stitutional, 9-566 

Hospitals,  statute  prohibiting  establish- 
ment of,  in  stated  sections  of  city  not  a 
denial  of  equal  protection,  9-549 

Hours  of  labor,  constitutionality  of  stat- 
ute regulating,  9-599 

House  of  Refuge  Act  not  unconstitutional^ 
9-550 

Hunting,  statute  requiring  license  fee  from 
nonresident  engaging  in,  constitutional, 
9-0u3 

Ice,  statute  regulating  taking  of,  from  pub- 
lic waters  constitutional,  9-603 

Illegal  sentence,  resentence  after  serving 
part  of,  not  a  denial  of  equal  protection, 
9-558 

Imposition  of  heavier  punishment  for  inter- 
racial offense,  statute  providing  for, 
constitutional,  9-566 

Individuals,  statutes  cannot  subject  to 
discrimination,  9-546 

Inequality  in  actual  results  not  neces- 
sarily a  violation  of  clause,  9-545 

Inequality  to  which  clause  applies,  9-545 

Information  and  belief,  affidavit  on,  in- 
sufficient to  show  discrimination  against 
jury  service  by  negroes,  9-664 

Information  or  indictment,  delegation  to 
court  of  discretion  to  prosecute  by,  con- 
stitutional, 9-663 

Injuries  caused  by  defective  highways^ 
statute  rendering  county  liable  for,  con- 
stitutional, 9-605 

Inoculation  ordinance  discriminating 
against   Chinese  unconstitutional,  9-670 

Insolvent  bank,  statute  prohibiting  taking 
of  deposit  by,  constitutional,  9-584 

Insurance  companies,  allowance  of  attor- 
neys' fees  against,  in  action  for  default 
in  payment  of  policy  constitutional,  9- 
556 

Insurance  companies,  allowance  of  attor- 
neys' fees  in  actions  against  constitu- 
tional, 9-556 

Insurance  companies,  statute  classifying, 
constitutional.  9-583 

Insurance  Dolicies,  statute  providing  that 
answers  of  applicants  shall  not  bar  right 
to  recover  constitutional,  9-683 

Intentional  exclusion  of  negroes  by  jury 
commissioners  unconstitutional,  9-662 

Intention  to  deny  equal  protection  not 
implied,  9-548 

Interest,  allowance  of,  on  affirmance  of 
appeal  not  a  denial  of  equal  protection, 
9-557 
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Inter-racial  offenses,  statute  discriminating 
in  penalties  for,  constitutional,  9-566 

Intoxicating  liquors,  discrimination  invali- 
dates statute  permitting  sale  of,  on  pre- 
scription, 9-589 

Intoxicating  liquors,  evidence  of  purity  of, 
required  of  foreign  and  domestic  manu- 
facturers need  not  be  same,  9-590 

Intoxicating  liquors  illegally  sold,  statute 
prohibiting  action  to  recover  for,  con- 
stitutional, 9-591 

Intoxicating  liquors,  statute  compelling 
disclosure  in  reference  to  obtaining,  con- 
stitutional, 9-590 

Intoxicating  liquors,  statute  distinguish- 
ing between  -incorporated  towns  and 
country  districts  in  allowing  sale  of, 
constitutional,  9-590 

Intoxicating  liquors,  statute  distinguish- 
ing between  manufacture  for  domestic 
use  and  for  export  constitutional,  9-590 

Intoxicating  liquors,  statute  excepting 
certain  classes  from  prohibition  against 
sale  of,  constitutional,  9-591 

Intoxicating  liquors,  statute  excepting 
cider  from  provisions  regulating,  uncon- 
stitutional, 9-590 

Intoxicating  liquors,  statute  granting  dis- 
cretion in  matter  of  issuing  license  for 
sale  of,  constitutional,  9-690 

Intoxicating  liquors,  statute  imposing  con- . 
dition  on  sale  of,  constitutional,  9-590 

Intoxicating  liquors,  statute  making  pos- 
session of,  prima  fade  evidence  of  un- 
lawful sale  constitutional,  9-591 

Intoxicating  li<|uors,  statute  prohibiting 
sale  of,  to  minors  constitutional,  9-589 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  to  students  constitutional,  9-589 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  within  certain  distance  of  edu- 
cational institution  constitutional,  9- 
589 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  within  specified  distance  of.  sol- 
diers' home  constitutional,  9-591 

Intoxicating  liquors,  statute  regulating 
manufacture  and  sale  of,  not  a  denial  of 
equal  protection,  9-589 

Intoxicating  liquors,  statute  regulating 
sale  of,  constitutional,  9-590 

Irrigation  rates,  extent  to  which  state  may 
regulate,  9-583 

Judgment  against  corporation  prior  lien 
to  mortgage,  statute  making,  not  a  de- 
nial of  equal  protection,  9-601 

Juries,  absence  of  negroes  on,  not  proof  of 
denial  of  equal  protection,  9-562 

Juries,  constitutionality  of  statute  prohib- 
iting service  of  negroes  on,  enacted  prior 
to  Fourteenth  Amendment,  9-563 

Juries,  denial  of  equal  protection  by  ex- 
clusion of  negroes  from,  must  be  shown, 
9-563 

Juries,  discrimination  acainst  negroes  in 
selection  of,  a  denial  of  equal  protection, 
9-562 

Juries,  discrimination  against  negroes  in 
selection  of,  not  presumed,  9-563 

Juries,  exclusion  of  negroes  from,  a  denial 
of  equal  protection,  9-561 
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Juries,  exclusion  of  negroes  from,  cannot 
be  shown  by  afiidavit  on  information 
and  belief,  9-564 

Juries,  opportunity  to  prove  exclusion  of 
negroes  from,  must  be  shown,  9-563 

Jurisdiction  of  cases  previously  appealed, 
constitutional  amendment  fixing,  not 
violation  of  clause,  9-552 

Jurors,  statute  discriminating  against 
Mongolians  as,  constitutional,  9-569 

Jury  composed  exclusively  of  male  persona 
not  a  denial  of  equal  protection,  9-552 

Jury,  sufiiciency  of  allegations  of  exclusion 
of  negroes  from,  9-564 

Jur^  trial,  constitutionality  of  statute  pro- 
viding for,  in  election  contests,  9-553 

Jury  trial,  statute  abridging  right  of,  in 
certain  courts  not  a  denial  of  equal  pro- 
tection, 9-552 

Lamps,  statute  requiring  use  of  particular 
kind  of,  unconstitutional,  9-608 

Laundries,  ordinance  prohibiting  conduct 
of,  at  certain  hours  within  prescribed 
limits  constitutional,  9-568 

Laundries,  ordinance  vesting  in  officers 
discretion  to  permit  use  of  wooden  build- 
ings for,  a  denial  of  equal  protection, 
9-568 

L^slation  operating  in  limited  territorial 
districts  not  a  denial  of  equal  protection, 
9-595 

License  for  sale  of  intoxicating  liquors, 
statute  granting  discretion  in  matter  of 
issuing,  constitutional,  9-590 

License  on  sale  of  cigarettes,  statute  im- 
posing, constitutional,  9-592 

License,  state  may  exact,  from  alien 
minors,  9-545 

License  to  keep  market,  constitutionality 
of  statute  vesting  in  board  discretion  to 
issue,  9-592 

Lien  for  supplies  furnished  to  corpora- 
tions, statute  giving  priority  to,  consti- 
tutional, 9-601 

Lien  for  wages,  statute  giving  to  employ- 
ees not  a  denial  of  equal  protection, 
9-600 

Lien  of  judgment,  statute  giving  author- 
ity to,  over  mortgage  not  a  denial  of 
equal  protection,  9-601 

Lien  of  miners  for  labor,  statute  giving 
priority  to,  constitutional,  9-601 

Life  insurance  companies,  statute  requir- 
ing giving  of  notice  by,  of  premium  due, 
constitutional,  9-583 

Lighting  plant,  equal  protection  clause  not 
violated  by  compelling  municipality  to 
buy,  9-586 

Limitation  of  actions  on  contracts  made 
in  other  states,  statute  making  special 
provision  as  to,  constitutional,  9-559 

Limitation  of  actions,  statute  applicable 
to  particular  railroad  companies  not  a 
denial  of  equal  protection,  9-559 

Limitation  of  actions,  statute  providing 
for,  uniform  in  operation,  9-559 

Limitation  of  liability  in  policv.  state 
statute  voiding,  constitutional,  (?-584 

Local  option  atatnto  discriminating  in 
favor  of  prohibition  voters,  constitu- 
tional, 9-591 
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Hagi»trate8,  statute  regulating  compensa- 
tion   of,    in   certain    counties,    constitu- 
tional, 9-694 
Magnetic  healers,  constitutionality  of  laws 
regulating  practice  of  medicine  by,  9-604 
Manufacture     and     sale     of     intoxicating 
liquors,  statute  regulating  not  a  denial 
of  equal  protection,  9-689 
Manufacture    of    intoxicating    liquors    for 
domestic  use  and  for  export,  statute  dis- 
criminating between,  9-590 
Margin  or   future  sales,   statute  avoiding 

contracts  for,   constitutional,  9-605 
Market  licenses,  statute  vesting  discretion 
in   board   to   issue,  constitutionality  of, 
9-692 
Markets,  ordinances  regulating  keeping  of, 

constitutional,  9-592 
Marriage    of    white    and    colored    persons, 
statute    prohibiting,    constitutional,    9- 
666 
Master   and    servant,   constitutionality   of 

statute  regulating  relation  of,  9-599 
Material  of  buildings  in  municipal  corpo- 
ration, statute  empowering  fire  wardens 
to   regulate,   unconstitutional,   9-697 
Meaning  of  equal  protection  of  laws,  9-546 
Mechanic's    lien,    allowance    of    attorneys* 
fees  in  action  on,  constitutional,  9-666 
Mechanic's  lien  law  constitutional,  9-606 
Medicine,    statute    regulating    practice   of, 

constitutional,  9-603 
Mental  anguish,  statute  allowing  recovery 
of    damages    from    telegraph    companies 
for,  constitutional,  9-581 
Merchandise,    constitutionality   of    statute 
regulating    sales    of,    out    of    ordinary 
course  of  business,  9-693 
Merchandise,  statute  prohibiting  corpora- 
tion officers  from  having  interest  in  sale 
of,  unconstitutional,  9-593 
Mileage  of  county  superintendents,  classi- 
fication of  counties  for  purpose  of  fixing, 
constitutional,  9-695 
Miners,  statute  giving  priority  of  lien  for 

labor  to,  constitutional,  9-601 
Minors,  statute  prohibiting  sale  of  liquor 

to,  constitutional,  9-589 
Miscegenation    laws    constitutional,    9-666 
Mongolians,  statute  discriminating  against, 

as  jurors  constitutional,  9-569 
Monopoly      of      slaughter-house,      statute 
granting,  not  a  denial  of  equal  protec- 
tion, 9-585 
Mortgages   of   building   and   loan    associa- 
tion, statute  giving  authority  to,  consti- 
tutional, 9-602 
Mortgages,  statute  giving  judgment  against 
corporation   priority  over,   not  a  denial 
of  equal  protection,  9-601 
Municipal   corporations,   distinction   as   to 
farm  lands  m  statute  regulating  annex- 
ation of  territory  by,  constitutional,  9- 
596 
Municipal    corporations,    equal    protection 
clause  not  violated  by  compelling  pur- 
chase of  lighting  plant  by,  9-586 
Municipal    corporations,    extent    to    which 
equal  nrotection  clause  applies  to  rights 
of.  9-594 
Municipal  corporations,  provision  in  stat- 
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ute  regulating  annexation  of  territory 
by,  favoring  farm  lands,  constitutional, 
9-597 

Municipal  council  and  officers,  statute  vest- 
ing discretion  in,  to  contract  for  street 
railroad  construction  constitutional,  9- 
597 

Municipal  council,  discretion  given  to,  to 
permit  street  processions  a  denial  of 
equal  protection,  9-598 

Municipal  council,  discretion  given  to,  to 
regulate  erection  of  cow  stables  not  a 
denial  of  equal  protection,  9-598 

Municipal  council,  grant  of  power  to,  to 
regulate  use  of  highways  not  a  denial  of 
equal  protection,  9-697 

Municipal  ordinance  prohibiting  stabling 
more  than  two  horses  unconstitutional, 
9-597 

Negotiable  paper  of  certain  claaoes,  stat- 
ute exempting  from  attachment  consti- 
tutional, 9-606 

Negroes,  absence  of,  on  jury,  not  proof  of 
denial  of  equal  protection,  9-562 

Negroes  and  whites,  statutes  providing  for 
separate  railway-  accommodations  for, 
not  a  denial  of  equal  protection,  9-566 

Negroes  and  whites,  statutes  providing  for 
separate  schools  for,  constitutional,  9- 
564 

Negroes,  constitutionality  of  statute  ex- 
cluding from  jury  service  enacted  prior 
to  Fourteenth  Amendment,  9-563 

Negroes,  discrimination  against,  in  selec- 
tion of  jury  a  denial  of  equal  protection, 
9-562 

Neffroes,  discrimination  against,  in  selec- 
tion of  jury  not  presumed,  9--663 

Negroes,  exclusion  of,  from  homestead  law 
a  denial  of  equal  protection,  9-666 

Negroes,  exclusion  of,  from  juries  a  denial 
of  equal  protection,  9-661 

Negroes,  exclusion  of,  from  juries  must  be 
shown,  9-563 

Negroes,  exclusion  of,  from  jury  service 
cannot  be  shown  by  affidavit  on  informa- 
tion and  belief,  9-564 

Negroes,  opportunity  to  prove  exclusion 
of,  from  jury  must  be  shown,  9-663 

Negroes,  sufficiency  of  allegations  of  ex- 
clusion of,  from  jury,  9-564 

Negroes,  suspension  of  high  school  for,  not 
a  denial  of  equal  protection,  9-566 

Nonresident  creditors,  statute  discrimi- 
nating against,  constitutional,  9-601 

Nonresidents,  statute  discriminating 
against  actions  by,  for  damages  from 
defect  in  highway  unconstitutional,  9- 
672 

Nonresidents,  statute  discriminating 
against,  as  to  issuing  capias  unconstitu- 
tional. 9-573 

Nonresidents,  statute  making  other  provi- 
sions in  attachment  against,  than  in 
attachments  against  residents  constitu- 
tional, 9-572 
Nonresirlents,  statute  making  particular 
provision  as  to  suits  on  attachment 
bonds  given  by,  constitutional,  9-572 
Nonresidents,  statute  prohibiting  suits  by, 
a  denial  of  equal  protection,  flM^72 
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EQUAL   PROTECTXON   OF  LAW  — Con. 
Nonresidents,    statute    requiring    payment 
of  license  fee  by,  for  privilege  of  hunt- 
ing and  fishing  constitutional,  9-603 
Nonresident  witnessed,   failure  to  provide 
for  enforcing  attendance  or  depositions 
of,  not  violation  of  provision,  9-553 
Notice  of  premium  due,  statute  requiring 
,  life  insurance  companies  to  give,  consti- 
tutional, 9-583 
Obnoxious  classification  of  subjects  of  leg- 
islation, what  is,  9-546 
Occupation  taxes: 

Agents  for  sewing  machines,  tax  on, 
constitutional,  9-623 

Agents  of  foreign  insurance  companies, 
tax   on,   constitutional,   9-622 

Agents  of  packing  houses,  tax  on,  con- 
stitutional, 9-623 

Amount  of  sales,  classification  *of  mer- 
chants according  to,  constitutional, 
9-621 

Arbitrary  discrimination  in  imposition 
of,  not  allowed,  9-620 

Bankers,  occupation  tax  on,  constitu- 
tional, 9-621 

Classification  of  merchants  according 
to  maximum  and  minimum  Amount 
of  sales  constitutional,  9-621 

Classification  of  wholesale  and  retail 
merchants  constitutional,  9-621 

Constitutionality  of  occupation  taxes, 
9-620 

Discretion  in  issuance  of  license  or- 
dinance conferring  on  mayor  con- 
stitutional, 9-624 

Discrimination  against  foreign  corpo- 
ration  not    unconstitutional,    9-620 

Discrimination  as  to  amount  of  tax  on 
stock  in  trade  in  taxing  peddlers 
unconstitutional,  9-622 

Discrimination  between  peddlers  and 
resident  merchants  peddling  goods 
unconstitutional,  9-622 

Discrimination  between  retailers  and 
wholesalers  not  denial  of  equal  pro- 
tection, 9-621 

Discrimination  in  favor  of  wholesale 
liquor  dealers  constitutional,  9-621 

Discrimination  in  favor  of  wholesale 
merchants  not  unconstitutional,  9-- 
621 

Emigrant  agents,  tax  on,  constitu- 
tional, 9-623    , 

Exception  of  general  merchants  from 
tax  on  peddlers  unconstitutional, 
9-622 

Exception  of  purchases  of  farm  prod- 
ucts from  producer  constitutional, 
9-621 

Exemption  of  general  merchants  from 
tax  on  sales  of  sewing  machines, 
constitutionality  of,  9-623 

Exemption  of  soldiers  honorably  dis- 
charges from  tax  on  peddlers  un- 
constitutional, 9-622 

Farm  products  purchased  from  pro- 
ducer, exception  of,  from  license  tax 
constitutional,  9-621 

Foreign  corporations  mav  be  discrim- 
inated against,  9-621 

Foreign  insurance  companies,  tax  on 
agents  of,  constitutional,  ^22 
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issuance  of  license,  ordinance  confer- 
ring discretion  on  mayor  in,  constitu- 
tional, 9-624 
Itinerant  vendors^  license  tax  on,  con- 
stitutional, 9-622 
Laundry    license,    constitutionality   of 

statute  providing  for,  9-624 
License    on    professional    occupations, 
ordinance    providing    for,    constitu- 
tional, 9-620 
License,  ordinance  conferring  discretion 
on  mayor  in   issuance  of,  constitu- 
tional, 9-624 
License  tax  on  itinerant  vendors  con- 
stitutional, 9-622 
License  tax  on  peddlers  constitutional, 

9-622 
Merchants,  classification  of,  according 
to  maximum  and  minimum  amount 
of  sales  constitutional,  9-621 
Packing  houses,  tax  on  agents  of,  con- 
stitutional, 9-623 
Peddlers,  discrimination  in  taxing,  as 
to  amount  of  tax  on  stock  in  trade 
unconstitutional,  9-622 
Peddlers,  exemption  of  honorably  dis- 
charged  soldiers   from   tax  on,   un- 
constitutional, 9-622 
Peddlers,  exemption   of  resident  mer- 
chant from  tax  on,  unconstitutional, 
9-622 
Peddlers,  license  tax  on,  constitutional, 

9-622 
Professional  license,  ordinance  provid- 
ing for,  constitutional,  9-620 
Retailers  and  wholesalers,  discrimina- 
tion   between    not    denial    of    equal 
protection,  9-621 
Retail  merchants,  higher  tax  imposed 
on,    than    on    wholesalers    constitu- 
tional, 9-621 
Sewing  machine  agents,  tax  on,  con- 
stitutional, 9-623 
Sewing  machines,   constitutionalitr  of 
exemption  of  general  merchants  from 
tax  on  business  of  selling,  9-623 
Sewing  machines,  tax  on  business  of 

selling,  constitutional,  9-623 
Soldiers  honorably  discharged,  exemp- 
tion of,  from  tax  on  peddlers  uncon- 
stitutional, 9-622 
Transient   merchants,   license  tax   on, 

constitutional,  9-622 
Wholesale   liquor   dealers,   discrimina- 
tion  in   favor  of,  constitutional,   9- 
621 
Offensive  manufactures,  statute  regulating, 
not  violation  of  equal  protection,  9-650 
Officers,    constitutionality    of    statute    dis- 
criminating against,  9-594 
Officers,    constitutionality    of   statute    dis- 
criminating in  favor  of,  9-594 
Officers   holdincr   office  under  civil   service 
appointment,   statute   applying   to,    con- 
stitutional, 9-594 
Officers  in  certain  counties,  statute  regulat- 
ing compensation   of,   constitutional,  9- 
594 
Officers  of  banks  and  trust  companies,  stat- 
ute   discriminating    between,    constltq^ 
tional,  9-584 
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BQUAL   PROTECTION  OF  LAW  — Con. 

Officers  of  corporation,  statute  prohibiting, 
from  being  interested  in  sale  of  goods 
unconstitutional,  9-693 

Officers,  ordinance  vesting  in,  discretion  to 
permit  use  of  wooden  buildings  for  laun- 
dries unconstitutional,  9-568 

Officers,  statute  making  directors  sureties 
for,  constitutional,  9-587 

Oleomargarine,  statute  regulating  manu- 
facture and  sale  of,  constitutional,  9-591 

Oleomargarine,  statute  requiring  certain 
color  for,  constitutional,  9-592 

0][»eration  on  all  persons  similarly  situated, 
statute  providing  for,  constitutional,  9- 
546 

Opportunity  to  prove  exclusion  of  negroes 
from  jury  must  be  given,  9-563 

Ordinance  directed  against  frequenting  of 
saloons  by  women  constitutional,   9-590 

Ordinance  prohibiting  stabling  two  or  more 
horses  without  permission  unconstitu- 
tional, 9-598 

Partial  legislation,  clause  prohibits,  9-548 

Particular  railroad  companies,  statute  of 
limitations  applicable  to,  not  a  denial  of 
equal  protection,  9-559 

Passenger  accommodations  for  colored  per- 
sons, equal  protection  clause  requires 
equality  in,  9-566 

Passenger  accommodations  for  whites  and 
negroes,  statute  requiring  separation  of, 
constitutional,  9-566 

Patent-right  note,  constitutionality  of  stat- 
ute exempting  merchantsv  and  dealers 
from  provisions  of  statute  regulating,  9- 
593 

Patent-ri^ht  note,  statute  requiring  con- 
sideration of  to  be  shown  constitutional, 
9-592 

Peddlers  who  are  aliens,  discrimination 
against,  a  violation  of  clause,  9-545 

Penalties  differing  in  different  localities  do 
not  deny  equal  protection,  9-560 

Penalties  for  different  offenses  differing  not 
a  denial  of  equal  protection,  9-560 

Penalties  to  inter-racial  offenses,  statute 
discriminating  in,  constitutional,  9-566 

Penalty  imposed  on  telegraph  companies 
for  failure  to  transmit  message  con- 
stitutional, 9-581 

Penalty,  statute  imposing  hieher  degree  of, 
on  residents  of  town  constitutional,  9- 
573 

Peremptory  challenges,  difference  in  num- 
ber of,  in  trial  by  struck  jury  not  a 
denial  of  equal  protection,  9-553  ^ 

Persons  similarly  situated,  statutes  ap- 
plicable to,  do  not  violate  clause,  9-546 

Persons  to  whom  provision  applies,  9-544 

Physicians  and  surgeons,  statute  regulating 
right  of,  to  practice,  constitutional,  9-603 

Physicians  of  other  states,  statute  exempt- 
mg  from  laws  regulating  practice  of 
medicine  constitutional,  9-603 

Physicians,  statute  requiring  report  of  con- 
t<)gious  diseases  by,  constitutional,  9-604 

Police  measures,  contest  of  validity  of,  9- 
648 

Police  measures  for  protection  of  highway 
not  violation  of  clause,  9-549 

Police  measures,  reasonableness  of.  to  be 
determined  by  state  legislature,  9-649 
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Police  measures,  wisdom  or  policy  of,  to  bo 
determined  by  legislature,  9-549 

Police  power  as  limited  by  provision,  9-548 

Police  power,  denial  of  equal  protection  by 
exercise  of,  9-548 

Police  power  reserved  at  time  of  adoption 
of  Constitution,  effect  of  clause  upon,  9- 
548 

Policy  of  insurance,  statute  providing  that 
answers  of  applicants  for,  shall  not  bar 
right  to  recover  on,  constitutional,  9-583 

Poll  taxes,  statute  providing  for  dropping 
voter  for  delinquencv  in,  constitutional, 
9-572 

Pool-selling,  statute  prohibiting,  constitu- 
tional, 9-606 

Practice,  application  of  equal  protection 
clause  to  questions  of,  9-551 

Presumption  of  unlawful  sale  of  intoxicat- 
ing liquors  from  possession,  statute  pro- 
viding for,  constitutional,  9-591 

Presumption  of  discrimination  constitut- 
ing denial  of  equal  protection  will  not 
lie,  9-562 

Priorities,  statute  giving,  to  resident  credi- 
tors constitutional,  9-^01 

Priority  given  to  lien  for  supplies  furnished 
corporations  not  a  denial  of  equal  pro- 
tection, fr-601 

Priority  of  building  and  loan  mortgages, 
statute  providing  for,  constitutional,  9- 
602 

Priority  of  lien  of  miners  for  labor,  stat- 
ute giving,  constitutional,  9-601 

Procedure  in  condemnation  proceedings, 
discrimination  in,  in  statute  authorizing 
not  unconstitutional,  9-588 

Procedure,  state  control  over,  subject  to 
provision  of  clause,  9-551 

Procedure  statute,  change  in  construction 
of,  not  a  denial  of  equal  protection,  9- 
551 

Processions  in  street,  discretion  given 
municipal  council  to  permit,  a  denial  of 
equal  protection,  9-598 

Process,  statute  exempting  wages  from,  un- 
constitutional, 9-606 

Prohibition  against  manufacture  or  sale  of 
intoxicating  liquors  not  a  denial  of  equal 
protection,  9-589 

Prohibition  statute  excepting  certain 
classes  constitutional,  9^591 

Promissory  notes  given  for  patent  rights, 
constitutionality  of  statute  exempting 
merchants  and  dealers  from  operation  of 
statute  regulating,  9-593 

Promissory  notes  piven  for  patent  rights, 
statute  requiring  consideration  of  to  be 
shown  constitutional,  9-592 

Proof  essential  to  h\ow  denial  of  equal  pro- 
tection in  administration  of  constitu- 
tional ordinance,  9-567 

Prosecution  by  information  or  indictment, 
delegation  to  court  of  discretion  as  to, 
constitutional,  9-553 

Public  officers,  constitutionality  of  statute 
discriminating  against.  9-694 

Public  officers,  constitutionality  of  statute 
discriminating  in  favor  of,  9-594 

Public   officers,   statute   applying   to   civil 
service  appointment  of,  constitutional,  9- 
694 
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Public  parks,  prohibition  of  public  speak- 
ing in,  unconstitutional,  9-605 
Public  printing,  ordinance  requiring  plac- 
ing of  union  labels  on,  unconstitutional, 
9-593 
Public   schools,    constitutionality    of    state 

reflation  as  to,  9-604 
Public  schools,  exclusion  of  unvaccinated 
children  from,  not  a  denial  of  equal  pro- 
tection, 9-604 
Public   waters,   statutes   regulating  taking 

of  ice  from,  constitutional,  9-603 
Questions     of     practice,    equal    protection 

clause  as  applicable  to,  9^551 
Queue  ordinance  directed  against  Chinese  a 

denial  of  equal  protection,  9-569 
Railroad  companies: 

Arrival    of    trains,    statute    requiring 
time  of,  to  be  posted,  constitutional, 
9-581 
Award  distinguishing  between  railroad 
and  individuals  in  condemnation  of 
land    for    street    constitutional,    9— 
578 
Car  heating,  classification  of  railroads 
according    to   length    in    regulating, 
constitutional,  9-579 
Claims   against    railroads,   statute   re- 
quiring railroad  to  act  on,  in  speci- 
fied time  constitutional.  9-579 
Classification  of  railroads  according  to 
length  in  regulating  heating  of  cars 
not  a  denial  of  equal  protection,  ^ 
579 
Classification    of    roads    according    to 
length  in  fixing  rates  constitutional, 
9-574 
Classification    of    roads    according    to 
time  of  construction  as  basis  for  fix- 
ing rates«  9-576 
Compensation,  statute  regulating  rates 
which  will  not  admit  of,  unconstitu- 
tional, 9-573 
Condemnation  of  land  for  street,  award 
distinguishing  between  railroad  and 
individuals    m,    constitutional,    9- 
578 
Crops,    statute    providing    for    double 
damages  for  injury  to,  from  defect  in 
fence  constitutional,  9-677 
Crossings,    requiring   watchmen  to  be 
stationed  at  specified,  constitutional, 
9-579 
Crossings,  statute   requiring  railroads 
to   bear   expense   of    alterations   in, 
constitutional,  9-580 
Damages,  statute  prohibiting  surrender 
by  railroad  employee  of  right  to,  un- 
constitutional, 9-581 
Double   damages   for   injury   to   crops 
from  failure  to  erect  fences,  statute 
providing  for,  constitutional,   9-576 
Double    damages    for    injury    to   stock 
from   failure  to  fence,   statute   pro- 
viding for,  constitutional,  9-576 
Employees    of    railroads,    statute   pro- 
hibiting  surrender   by,    of    right   to 
damages  unconstitutional.  9-681 
Employees,  special  le^slation  for  pro- 
tection of.  constitutional,  9-576 
Fellow-servant     law,     constitutionality 
of,  9-576 
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Railroad  companies  —  ConVd, 

Fences,  statute  making  railroad  liable 
for  injury  to  stock  from  failure  to 
erect,  constitutional,  9-676 

Fences,  statute  providing  for  double 
damages  for  injury  to  crops  from  de- 
fects in,  constitutional,  9-577 

Fences,  statute  providing  for  double 
damages  for  injury  to  stock  from 
failure  to  erect,  constitutional,  9- 
576 

Fires,  statute  regulatinp^  liability  of 
railroad  for,  constitutional,  9-577 

Free  transportation  to  shippers,  stat- 
ute requiring  railroads  to  furnish, 
unconstitutional,  9-676 

Grass  and  weeds  on  right  of  way,  con- 
stitutionality of  statute  regulating 
clearing  of,  9-680 

Gross  earnings  and  locality,  statute 
providing  that  rates  shall  be  based 
on,  constitutional,  9-574 

Injuries  caused  by  negligence  of  fellow- 
servant,  statute  authorizing  re- 
covery for,  constitutional,  9-575 

Injuries  to  passengers,  constitution- 
ality of  statute  fixing  liability  for, 
9-576 

Injuries  to  stock  from  failure  to  fence 
track,  statute  making  liability  for, 
absolute,  constitutional,  9-576 

Liability  for  communicated  fires,  stat- 
ute regulating,  constitutional,  9-577 

Licensing  ordinance  distinguishing  be- 
tween street  railway  and  steam  rail- 
road constitutional,  9-578 

Long  and  short  hauls,  statute  requir- 
ing rates  for  to  be  proportionate, 
constitutional,  9-673 

Mileage  tickets,  statute  requiring  lower 
rate  for,  unconstitutional,  9-574 

Ordinance  excepting  one  railroad  from 
regulation  of  speed  of  trains  con- 
stitutional, 9-579 

Passengers,  constitutionality  of  stat- 
ute fixing  liability  for  injuries  to, 
9-676 

Penalty  for  allowing  certain  grass  or 
weeds  to  seed  on  right  of  way  not  a 
denial  of  equal  protection,  9-680 

Propelling  cars  by  steam  on  certain 
streets,  ordinance  prohibiting,  con- 
stitutional, 9-680 

Railroad  commissioners,  statute  re- 
quiring expenses  of,  to  be  paid  by 
railroads,  constitutional,  9-587 

Rates  based  on  gross  earnings  and 
locality,  statute  providing  for,  con- 
stitutional, 9-574 

Rates,  classification  according  to 
length  of  roads,  constitutional,  9-574 

Rates,  classification  of  roads  according 
to  time  of  construction  in  fixing, 
constitutional,  9-576 

Rates,  extent  to  which  constitutional 
provision  applies  to  regulation  of, 
9-673 

Rates  for  mileage  tickets,  statute  can- 
not require  lower,  9-674 

Rates,  requiring  road  guilty  of  extor- 
tion to  have  lower  tariff  of,  a  denial 
of  equal  protection.  9-575 
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Rates,  statute  prohibiting  greater  for 
short  haul  than  for  long  haul  con- 
stitutional, 9-573 

Redemption  of  tickets,  statute  requir- 
ing, constitutional,  &-579 

Regulation  of  speed  of  trains,  ordi- 
nance excepting  one  railroad  from, 
constitutional,  9-579 

Right  of  way,  statute  providing  penalty 
for  allowing  certain  grass  or  weeds 
to  seed  on,  constitutional,  9-580 

Safeguards  at  particular  crossings, 
statute  discriminating  in,  constitu- 
tional, 9-579 

School  tickets,  constitutional  pro- 
vision requiring  sale  of,  at  lower 
rates  valid,  9-574 

Shippers,  statute  requiring  railroads 
to  furnish  free  transportation  to,  im- 
constitutional,  9-575 

Speed  of  cars,  ordinance  discriminat- 
ing between  steam  railroad  and 
street  railway  in  fixing,  constitu- 
tional, 9-578 

Speed  of  trains,  ordinance  excepting 
one  railroad  from  regulation  of,  con- 
stitutional, 9-579 

Stock-killing  laws,  constitutionality  of, 
^676 

Stock,  statute  providing  for  double 
damages  for  injury  to,  from  failure 
to  fence,  constitutional,  9-576 

Street  railway  and  steam  railroad,  con- 
stitutionality of  municipal  licensing 
ordinance  distinguishing  between,  9- 
578 

Street  railway,  ordinance  distinguish- 
ing between  railroad  and,  in  fixing 
speed  of  cars,  constitutional,  9-578 

Streets,  ordinance  prohibiting  propel- 
ling cars  by  steam  on  certain,  con- 
stitutional, 9-580 

Surrender  by  railroad  employee  of 
right  to  damages,  statute  prohibiting 
unconstitutional,  9-581 

Tariff  ratee  prescribed  by  state  must 
be  reasonable,  9-573 

Ticket  scalping,  constitutionality  of 
statute  prohibiting  business  of,  9- 
579 

Tickets  for  public  school  pupils,  con- 
stitutional provision  requiring  sale 
of,  at  lower  rates  valid,  9-574 

Tickets,  statute  requiring  redemption 
of,  constitutional,  9-579 

Time  of  arrival  of  trains,  statute  re- 
quiring posting  of,  constitutional,  ^ 
581 

Unreasonable   tariff   of   rates,   statute 
providing   for,    unconstitutional,    9- 
573 
Railroads,    allowance    of    attorneys'    fees 
against,  on  appeal  from  map^istrate's  de- 
cision unconstitutional,  9-555 
Railroads,  allowance  of  attorneys'  fees  and 
damages  in  actions  against,  unconstitu- 
tionaL  9-554 
Railroads,  allowance  of  attornevs'  fees  in 
actions  against,  for  stock  killing,  uncon- 
stitutional, 9-675 
Railroads,    extra    allowance    of    costs    in 
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certain  actions  against,  constitutional,  9- 
557 

Railroad,  statute  authorizing  telephone 
companies  to  condemn  right  of  way  over, 
constitutional,  9-589 

Rates  for  gas,  constitutionality  of  ordinance 
regulating,  9-582 

Rates  for  irrigation,  extent  to  which  state 
may  regulate,  9-583 

Rates  for  sale  of  water,  constitutionality 
of  statute  regulating,  9-582 

Rates  for  turnpike  company,  power  of  state 
to  regulate,  9-582 

Rates  of  grain  elevators,  constitutionality 
of  statute  regulating,  9-583 

Rates  of  stockyard  company,  regulation  of, 
9-582 

Rates  of  telegraph  companies,  extent  to 
which  state  may  regulate,  9-581 

Reasonableness  of  police  measure  a  ques- 
tion for  state  legislature,  9-^549 

Record,  refusal  to  amend,  not  a  violation 
of  equal  protection  clause,  9-558 

Redemption  of  scrip,  statute  providing  for, 
constitutional,  9--600 

Refusal  of  application  to  file  supplement- 
ary answer  not  denial  of  equal  protec- 
tion, 9-552 

Registering  certain   classes  of   dogs,  ordi- 

•    nance  providing  for,  constitutional,  9-607 

Registration  law  based  on  classification  of 
cities  constitutional,  9-595 

Registration  of  voters,  statute  regulating, 
constitutional,  9-572 

Removal  of  remains  of  deceased  persons. 
statute  regulating,  constitutional,  9-570 

Repair  of  public  highways  by  certain 
classes  of  persons,  statutes  requiring 
labor  for,  constitutional,  9-606 

Resentence  after  serving  part  of  illegal  sen- 
tence not  a  denial  of  equal  protection,  &- 
553 

Resident  aliens,  protection  of  clause  ex- 
tends tOj  9-545 

Revocation  of  right  to  carry  on  slaughter- 
house business  in  certain  limits  uncon- 
stitutional, 9-586 

Right  of  appeal  by  state,  statute  denying, 
in  certain  districts  of  state  constita- 
tional,  9-558 

Right  of  suffrage,  statutes  regulating,  not 
a  denial  of  equal  protection,  9-571 

Rights  enjoyed  under  state  laws,  equal  pro- 
tection as  dependent  upon,  9-545 

Sale  of  intoxicating  liquors  in  vicinity  of 
educational  institution,  statute  prohibit- 
ing, constitutional,  9-589 

Sale  of  intoxicating  liquors,  statute  regu- 
lating, constitutional.  9-590 

Sale  of  merchandise  out  of  ordinary  courw 
of  business,  constitutionality  of  statutes 
regrulatinsr,  9-593 

Sale  of  seed  cotton,  statute  regulating,  con- 
stitutional, 9-560 

Sales  on  margin  or  for  future  delivery,  stat- 
ute avoiding,  constitutional,  9-605 

School  funds,  distribution  of.  between  white 
and  colored  races  as  denial  of  equal  pro- 
tection. 9-565 

Schools  for  Chinese  children,  statute  pro- 
viding separation  of,  constitutional.  9- 
569 
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Schools,  negroes  and  whites,  separation  of, 
not  a  denial  of  equal  protection,  9-564 

Screening  and  weighing  coal,  statute  regu- 
lating, constitutional,  d-600 

Scrip  given  for  wages,  statute  providing 
for  redemption  of  in  money  not  a  viola- 
tion of  equal-protection  clause,  9-600 

Security  for  costs,  statute  requiring,  not 
denial  of  equal  protection,  9-557 

Seed  cotton,  statute  regulating  sale  of,  con- 
stitutional, 9-550 

Sentence  by  de  fa>cto  judge  not  a  denial  of 
equal  protection,  9-557 

Sentence  on  persons  previously  convicted  of 
crime,  statute  providing  for,  constitu- 
tional, 9-559 

Sentences  of  different  length  for  same 
offense,  imposition  of,  not  a  denial  of 
equal  protection,  9-560 

Separate  accommodations  in  street  cars, 
statute  providing  for,  constitutional,  9- 
566 

Separate  coaches  for  white  and  colored 
races,  statute  providing  for,  not  a  denial 
of  equal  protection,  9-566 

Separate  schools  for  whites  and  negroes, 
statutes  providing  for,  constitutional,  9- 
564 

Sidewalks,  requirement  for  cleaning  of 
snow  from  as  violation  of  clause,  ^548 

Sidewalks,  statute  nrohibiting  riding  of  bi- 
cycles on,  not  a  denial  of  equal  protec- 
tion of  clause,  9-549 

Slaughter-house  business,  statute  regulat- 
ing, not  a  denial  of  equal  protection,  9- 
585 

Snow  removal  ordinance  as  denial  of  equal 

Protection,  9-548 
diers'  home,  statute  prohibiting  sale  of 
intoxicating  liquors  within  specified  dis- 
tance of,  constitutional,  9-591 

Special  jury,  statute  requiring  party  to  pay 
cost  on  application  for,  constitutional,  9^ 
553 

Special  penalty  for  special  class  of  offend- 
ers, constitutionality  of  statute  impos- 
ing, 9-661 

Special  statute,  allowance  of  recovery  of 
costs  in  proceedings  under,  constitutional, 
9-557 

State  and  municipal  contracts,  eight-hour 
law  applicable  to,  constitutional,  9-599 

State,  equal-protection  clause  applies  to,  9- 
644 

State  laws,  equal  protection  as  dependent 
upon  rights  enjoyed  under,  9-645 

State,  statute  denying  right  of  appeal  by, 
in  certain  districts  constitutional,  9-558 

Statutes  applicable  to  all  persons  similarly 
situated  not  in  violation  of  clause,  9-546 

Statutes  of  limitation  constitutional,  9-559 

Stockyard  rates,  regulation  of,  9-582 

Street- improvement  Act  based  on  classifica- 
tion of  cities  constitutional.  9-596 

Street  railways,  statute  requiring  furnish- 
ing by,  of  screens  for  motormen  on  cer- 
tain cars  constitutional,  9-581 

Streets,  statute  prohibiting  compensation 
for  injuries  caused  by  chanpe  in  grade  of, 
in  certain  districts  unconstitutional,  9- 
605 


£QUAIj  protection  OF  LAW  — Cow. 
Strikers,    statute    prohibiting   employment 
agents   furnishing  names   of   substitutes 
for,  unconstitutional,  9-600 
Students,  statute  prohibiting  sale  of  intox- 
icating liquors  to,  constitutional,  9-589 
Subjects  of  l^slation,  classification  of,  by 

state  not  violation  of  clause,  9-546 
Subway   commissioners,    statute    requiring 
salaries  and  expenses  of,  to  be  borne  by 
corporations,  to  be  regulated,  constitu- 
tional, 9-587 
Suffrage,  statute  regulating  right  of,  not 

denial  of  equal  protection,  9-571 
Suits  by  foreign  corporations,  equal   pro- 
tection to  be  given  to,  9-588 
Suits  by  nonresidents,  statutes  prohibiting, 

unconstitutional,  9-672 
Suits  on  attachment  bonds  given  by  non- 
residents, statute  making  particular  pro- 
vision as  to,  constitutional,  9-572 
Sunday  laws,  exception  of  works  of  neces- 
sity or  charity  from  operation  of,  con- 
stitutional, 9-602 
Supplementary  answer,  refusal  of  applica- 
tion to  file,  not  denial  of  equal  protec- 
tion, 9-652 
Supply  lien,  statute  giving  priority  to,  con- 
stitutional, 9-601 
Suspension  of  high  school  for  negroes  not  a 

denial  of  equal  protection,  9-565 
Taxation  by  state: 

Aliens,  discrimination  against,  by 
taxation  of  wages,  unconstitutional, 
9-618 
Annual  assessment  of  railroads,  stat- 
ute providing  for,  constitutional,  9- 
612 
Application  to  all  constituents  of  each 

class  must  be  impartial,  9-609 
Assessment  of  property  of  certain  oor- 

S orations  at  less  than  value  not  a 
enial  of  equal  protection,  9-613 

Assessment  of  railroad  property  and 
other  property,  manner  of,  need  not 
be  identical,  9-611 

Assessment  of  railroad  property  by 
state  board  and  of  other  property  by 
county  officials,  statute  providing 
for,  constitutional,  9-611 

Automobiles  and  street  cars,  statute 
providing  for  exemption  of,  constitu- 
tional, 9-613 

Bank  franchises,  taxation  of,  not 
denial  of  equal  protection,  9-617 

Banks,  real  estate  of,  may  be  taxed  in 
addition  to  shares  of  stock,  9-617 

Bank  stock,  distinct  mode  of  valuing, 
constitutional,  9-612 

Basis  of  classification  must  be  reason- 
able, 9-609 

Benefits,  special  assessments  based 
upon,  constitutional,  9-615 

Benefits,  special  assessments  without 
rearard  to,  unconstitutional,  9-615 

Building  and  loan  association  of  an- 
other st««te,  taxation  of  receipts  of, 
not  denial  of  equal  protection,  9- 
617 

Classification  according  to  lineals  and 
collaterals  in  imposing  succession 
taxes  constitutional,  9-618 
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Taxation  by  state  —  Cont'd. 

Classification  according  to  relationship 
and  strangers  to  tae  blood  in  impos- 
ing inheritance  tax  constitutional, 
9-619 

Classification  for  taxation,  power  of 
state  as  to,  9-609 

Classification  of  foreign  insurance  com- 
panies for  taxation  constitutional, 
9-609 

Classification  of  property  for  taxation, 
extent  to  which  allowed,  9-608 

Collection  by  distress  and  seizure  of 
person  not  a  denial  of  equal  protec- 
tion, 9-612 

Corporate  securities,  taxation  of  face 
value  of,  not  a  violation  of  equal 
protection  clause,  9-609 

Corporations  and  individuals,  methoda 
of  assessment  and  collection  need  not 
be  same  for,  9-611 

Corporations,  taxation  of  franchise  of, 
as  part  of  capital  stock  not  denial  of 
equal  protection,  9-617 

Credits,  provision  for  deduction  of 
debts  from,  constitutional,  9-619 

Debts  due  from  solvent  debtors,  tax- 
ation of,  constitutional,  9-620 

Debts,  provision  for  deduction  of,  from 
credits  constitutional,  9-619 

Deduction  of  mortgagee's  interest,  dis- 
crimination against  guo^i-public 
corporation  in  allowing  unconstitu- 
tional, 9-619 

Deduction  of  mortgage  from  valuation 
constitutional,  9-619 

Difference  in  methods  of  assessment 
and  collection  for  corporations  and 
individuals  does  not  invalidate  stat- 
ute, 9-611 

Different  method  of  assessment  for 
railroad  property,  statute  providing 
for,  constitutional,  9-611 

Different  rate  of  taxation  for  fran- 
chises constitutional,  9-617 

Discretion  in  issuance  of  license,  con- 
stitutionality of  statute  allowing,  9- 
624 

Discrimination  against  aliens  by  tax- 
ation of  wages  unconstitutional,  9- 
618 

Discrimination  against  lineals  in  im- 
posing succession  taxes  constitu- 
tional, 9-618 

Discrimination  against  guosi-public 
corporations  in  allowing  deduction  of 
mortgagee's  interest  unconstitu- 
tional, 9-619 

Discrimination  between  refiners  of  own 
production  and  other  refiners  con- 
stitutional, 9-610 

Discrimination  between  resident  and 
nonresident  stockholders  in  method 
of  assessment  and  collection  not  a 
violation  of  provision,  9-610 

Discrimination  between  residents  and 
nonresidents,  effect  of  equal  protec- 
tion clause  as  to,  9-609 

Discrimination  between  warehouses  on 
and  off  railroads  does  not  invalidate 
statute,  9-610 


£QUAIj  protection  OF  liAW  — Con. 

Taxation  by  state — C<mVd. 

Discrimination  in  favor  of  individuals 
in  matter  of  hearing  does  not  in- 
validate statute,  9-611 

Distress  and  seizure  of  person,  collec- 
tion by,  not  a  denial  of  equal  pro- 
tection, 9-612 

Domestic  corporations,  property  of, 
situated  outside  of  state  may  be 
taxed,  9-618 

Domestic  manufacturing  and  mining 
companies,  exemption  of,  constitu- 
tional, 9-613 

Educational  institutions  and  the  like, 
exemption  of,  not  unlawful  dis- 
crimination, 9-613 

Equality  of  taxes  required  by  equal 
protection  clause,  9-608 

Excise  taxes  having  uniform  operation 
constitutional,  9h009 

Exemption  from  forfeiture  of  tracts  of 
lands  within  certain  size  not  denial 
of  equal  protection,  }h-614 

Exemption  from  taxation  as  affecting 
constitutionality,  9-612 

Exemption  in  favor  of  collaterals  in 
imposing  succession  tax  coostitn- 
tional,  9-618 

Exemption  of  certain  lands  within 
state  limits  not  a  denial  of  equal  pro- 
tection, 9-614 

Exemption  of  domestic  manufacturing 
and  mining  companies  constitutional, 
9-618 

Exemption  of  educational  institutions 
and  the  like  not  unlawful  discrimina- 
tion, 9-613 

Exemption  of  mortgages  of  certain 
classes,  constitutionalitv  of,  9-613 

Exemption  of  nonresident  -  from  in- 
heritance tax  constitutional,  9-610 

Exemption  of  railroad  land  grants  not 
a  denial  of  equal  protection  to  other 
property,  9-613 

Exemption  of  resident  brewers  does  not 
invalidate  taxing  ordinance,  9-610 

Exemption  of  street  cars  and  automo- 
biles, statute  providing  for,  constitu- 
tional, 9-613 

Express  companies,  taxation  according 
to  unit  rule  constitutional,  9-617 

Express  companies,  taxation  of  re- 
ceipts of,  constitutional,  9-616 

Foreign  building  and  loan  association, 
taxation  of  receipts  of,  constitu- 
tional, 9-617 

Foreign  insurance  companies,  separate 
classification    of,    for    taxation   con- 
stitutional, 9-609 
.    Foreign  railroad  corporations,  tax  on 
stock  of,  constitutional,  9-616 

Forfeiture,  exemption  of  tracts  of  less 
than  certain  size  from,  not  denial  of 
equal  protection,  9-614 

Franchises  of  bank,  taxation  of,  not 
denial  of  equal  protection,  ^-617 

Franchise,  state  may  tax,  at  diffenni 
rate  from  other  tangible  property, 
9-617 

Franchises,    taxation    of,    as    part  of 
capital  stock  not  denial  of  equal  pro- 
tection, 9-617 
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Franchise  tax  on  savings  bank  not 
denial  of  equal  protection,  9-617 

Hearing,  discrimination  in  favor  of  in- 
dividuals in  matter  of,  does  not  in- 
validate statute,  0-611 

Identity  in  method  of  assessment  and 
collection,  when  not  essential,  9-610, 
611,  612 

Illegality  of  previous  assessment  does 
not  render  new  assessment  uncon- 
stitutional, 9-615 

Impartial  application  to  all  constitu- 
ents of  each  class  required,  9-609 

Lands  of  certain  class  within  city 
limits,  exemption  of,  not  denial  of 
equal  protection,  9-614 

Licenses,  constitutionality  of  statute 
allowing  discretion  in  issuance  of,  9- 
624 

Manufacturing  and  mining  companies 
operating  in  state,  exemption  of, 
constitutional,  9-613 

Method  of  assessment  and  collection 
different  for  corporation  and  in- 
dividuals, statute  providing  con- 
stitutional, 9-611 

Method  of  assessment  and  collection, 
discrimination  between  resident  and 
nonresident  stockholders  in,  not  a 
denial  of  equal  protection,  9-610 

Mileage  tax  on  street  railway,  im- 
position of,  constitutional,  9-616 

Mortgagee's  interest,  discrimination 
against  guo^t-public  corporations  in 
allowing  deduction  of,  unconstitu- 
tional, 9-619 

Mortgagee's  interest,  statute  providing 
for  taxation  of,  constitutional,  9-619 

Mortgages,  deduction  of,  from  valua- 
tion constitutional,  9-619 

Mortgages  of  certain  classes,  constitu- 
tionality of  exemption  of,  9-613 

Mortgages  of  railroad  corporations,  de- 
duction of  amount  of,  not  essential 
to  validity  of  tax,  9-616 

Nonpayment,  imposition  of  penalty  for, 
against  certain  classes  of  corpora- 
tions not  denial  of  equal  protection, 
9-614 

Nonresident,  exemption  of,  from  tax  on 
vehicles  constitutional,  9-610 

Nonresident  mortgagee,  statute  provid- 
ing for  taxation  of  interest  of,  con- 
stitutional, 9-619 

Nonresident,  same  notice  not  required 
to  be  given  to,  as  to  residents,  9- 
609 

Nonresident,  statute  discriminating 
against,  in  matter  of  protest  against 
special  assessments  constitiitional, 
9-615 

Nonresident    stockholders,    discrimina- 
^tion    against,    in    method    of    assess- 
ment and  collection  not  a  denial  of 
equal  protection,  9-610 

Notice  to  residents  and  nonresidents, 
difference  in  provision  for,  not  un- 
constitutionnl,  9-609 

Occupation  tnxcs.  see  supra,  this  title, 
Occupatio}!  Taxes. 

Penalty  for  nonpayment  against  certain 
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classes  of  corporations  not  denial  of 
equal  protection,  9-614 

Period  of  assessment  of  railroad  prop- 
erty and  other  property  need  not  be 
identical,  9-612 

Property  of  domestic  corporation  sit- 
uated outside  of  state  may  be  taxed, 
9-618 

Property  outside  of  state,  taxation  of 
railroad  bonds  secured  by,  constitu- 
tional, 9-618 

Railroad  companies,  apportionment  of 
taxation  of  transitory  property  of, 
among  counties  constitutional,  9-616 

Railroad  companies,  failure  to  deduct 
amount  of  mortgages  of,  does  not  in- 
validate tax,  9-616 

Railroad  companies  incorporated  in 
other  states,  taxation  of  stock  of, 
constitutional,  9-616 

Railroad  land  grants,  exemption  of, 
not  a  denial  of  equal  protection  to 
other  property,  9-613 

Railroad  property,  separate  method  of 
classifying  and  valuing  not  uncon- 
stitutional, 9-611 

Railroad  property,  statute  providing 
for  distinct  mode  of  valuing  con- 
stitutional, 9-611 

Real  estate  of  bank  may  be  taxed  in 
addition  to  shares  of  stock,  9-617 

Reasonable  basis  for  classification  es- 
sential, 9-609 

Receipts  of  express  companies,  tax- 
ation of,  constitutional,  9-616 

Receipts  of  foreign  building  and  loan 
association,  taxation  of,  not  denial  of 
equal  protection,  9-617 

Refiners  of  own  production  and  general 
refiners,  discrimination  between,  does 
not  invalidate  tax,  9-610 

Resident  brewers,  exemption  of,  does 
not  violate  taxing  ordinance,   9-610 

Retroactive  taxation  of  certain  prop- 
erty not  prohibited,  9-609 

Savings  bank  franchises,  tax  on,  not 
denial  of  equal  protection,  9-617 

Seizure  of  person,  collection  of  taxes 
by,  constitutional,  9-612 

Separate  classification  of  railroad 
property  for  taxation  constitutional, 
9-611 

Solvent  debtors,  taxation  of  debts  due 
from,  constitutional,  9-620 

Special  assessments  after  previous  as- 
sessment declared  illegal,  constitu- 
tional, 9-615 

Special  assessments  applicable  to  all 
property  of  same  kind  constitutional, 
9-614 

Special  assessments,  constitutionality 
of  provision  for,  9-614 

Special  assessments  giving  residents 
only  privilege  of  protesting  against 
improvements  constitutional,  ^-615 

Special  assessments  on  property  bene- 
fited constitutional,  9-615 

Special  assessments  upon  linear  foot 
basis  constitutional,  9-614 

Special  assessments  without  regard  to 
benefits  unconstitutional,  9-616 
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BQUAIj  protection  op  IjAW  — Co». 
Taxation  by  state  —  Confd. 

State  constitutional   rule  of  equality, 
denial  of,  as  denial  of  equal  protec- 
tion of  laws,  &-608 
Stock  and  real  estate  of  bank  may  be 

taxed,  9-^17 
Stock    of    railroad    companies    incor- 
porated in  other  states  may  be  taxed, 
9-616 
Street  cars   and   automobiles,   statute 
providing    for    exemption    of,    con- 
stitutional, 9-613 
Street  railway,   imposition   of   special 
mileage  tax  on,  constitutional,  9-6 16 
Succession  tax  classifying  according  to 
relationship    and    strangers    to    the 
blood  constitutional,  9-619 
Succession    tax    not    denial    of    equal 

protection,  9-618 
Summary    process    for    taxes    within 
certain    amount,    statute    providing 
for,  constitutional,  9-612 
Time  of  assessment  of  railroad  prop- 
erty and  other  property  need  not  be 
identical,  9-612 
Transfer  taxes  on  legacies  and  devises 

constitutional,  9-618 
Transitory  property  of  railroad  may  be 
apportioned     for     taxation     among 
counties,  9-616 
Unit  rule  in  taxation  of  express  com- 
panies constitutional,  9-617 
Valuation    of    bank    stock    and    other 
property  need  not  be  identical,  9-612 
Value,    unlawful    discrimination    does 
not   arise  by  assessing   property   of 
certain  corporations  below,  &-613 
Wages  of  aliens,  taxation  of,  a  denial 

of  equal  protection,  9-618 
Warehouses,     discrimination     between 
those  on   railroads  and  others  con- 
stitutional, 9-610 
Telegraph     companies,     extent    to     which 
regulation  of  rates  of,  is  constitutional, 
9-581 
Telegraph     companies,     statute     providing 
penalty  for  failure  to  transmit  messages 
constitutional,  9-581 
Telegraph    companies,    statute    rendering, 
liable  for  mental  anguish  constitutional, 
9-681 
Telephone   companies,    statute    authorizing 
condemnation  by,  of  right  of  way  over 
railroad  constitutional,  9-589 
Tenants,  statute  prohibiting  leaving  during 

term  unconstitutional,  9-607 
Tenement-house  Act  classifying  cities  con- 
stitutional, 9-595 
Transportation  companies,  statute  making 
special  provisions  as  to  appeals  by,  con- 
stitutional, 9-558 
Trial  by  jury,  statute  abridging,  in  certain 
courts  not  a  denial  of  equal  protection, 
9-652 
Tribunals   for   different    persons,   varying, 
provision  for  not  a  violation  of  clause, 
9-561 
Trust   companies   and    banks,    statute   dis- 
criminatinor  between  officers  of,  constitu- 
tional, 9-584 
Trusts,  constitutionality  of  law  prohibiting, 
9-698 


EQUAIi  PROTECTION  OF  LAW  — Con. 

Turnpike  rates,  state  may  regulate,  9-582 

Unfair  administration  of  law  as  violation 
of  provision,  9-547 

Union  labels,  ordinance  requiring  public 
printing  to  bear,  unconstitutional,  9-593 

Union  labels,  statute  prohibiting  use  of,  on 
non-union  goods  constitutional,  9-5U3 

Unregistered  docked  horses,  statute  pro- 
hibiting using,  constitutional,  9-607 

Unvaccinated  children,  exclusion  of,  from 
public  school  not  a  denial  of  equal  pro- 
tection, 9-604 

Usurious  charges,  statute  authorizing 
building  and  loan  associations  to  make, 
not  a  denial  of  equal  protection,  9-585 

Validity  of  statute,  burdening  right  to 
challenge,  as  denial  of  equal  protection, 
9-648 

Venue  in  actions  against  corporation,  stat- 
utory provision  for,  constitutional,  9- 
662 

Venue,  statute  excepting  certain  locality  in 
providing  for  change  of,  unconstitutional, 
9-562 

Voters,  statute  providing  for  dropping  de- 
linquent poll  taxables  from,  constitu- 
tional, 9-672 

Voters,  statute  regulating  registration  of, 
constitutional,  9-572 

Wages  paid  in  scrip,  statute  providing  for 
redemption  of,  in  money  constitutional, 
9-600 

Wages,  statute  exempting  from  process  un- 
constitutional, 9-606 

Wages,  statute  giving  lien  for,  not  a  denial 
of  equal  protection,  9-600 

Wages,  statute  regulating  payment  of,  not 
a  denial  of  equal  protection,  9-599 

Wages,  statute  regulating  time  of  pay- 
ment of,  not  a  denial  of  equal  protection, 
9-599 

Water  rates,  constitutionality  of  statute 
regulating,  9-682 

Wisdom  or  policv  of  nolice  statute  to  be  de- 
termined by  state  legislature,  9-449 

Witnesses,  statute  imposing  disability  upon 
Chinese  as,  constitutional,  9-671 

Women,  ordinance  directed  against  frequent- 
ing of  saloons  by,  constitutional,  9-590 

Women,  ordinance  prohibiting  employment 
of,  in  bar  rooms  not  a  denial  of  equal 
protection,  9-591 

EQUITY : 

Adequate  remedy  at  law  as  affecting  equity 
jurisdiction,  9-339 

Admiralty  and  equity  jurisprudence  distin- 
guished from  common  law  in  provision 
for  jury  trial,  9-337 

Chancery  jurisdiction  as  at  time  of  adop- 
tion of  Constitution,  jury  trial  provision 
as  reference  to,  9-338 

Chancery  power  to  summon  jury,  9-338 

Distinction  between  law  and  equity,  9-81 

Election  officers,  equity  has  not  jurisdic- 
tion over,  9-639 

Jury,  power  of  Court  of  Chanceiy  to  sum- 
mon. 9-338 

Po"'r>r  of  Congress  to  define  a  case  in,  ^ 
82 

Rcmrdy  ot  law  as  affecting  equity  jurisdie- 
tion,'  9-339 
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EQUITY  JURISDICTION: 

Federal  courts,  equity  jurisdiction  of,  see 
Jurisdiction. 

ERROR,  WRIT  OP: 

See  Appeal  and  Ebbor. 

ESTOPPEIj: 

Payment  of  damages  for  taking  private 
property,  estoppel  to  demand,  9-318 

Suit  in  Court  of  Claims  estops  demand  Of 
actual  payment  for  taking  of  private 
property,  9-318 

EVIDENCE: 

See  DocuMENTABT  Evidence. 

Accomplice,  statute  changing  rule  as  to 
sufficiency  of  evidence  of,  for  conviction, 
unconstitutional,   8-736 

Admissibility  of  papers  not  affected  because 
obtained  by  unreasonable  search,  9-253 

Certificate  of  state  department  as  evidence 
of  privilege  of  diplomatic  officers,  9-118 

Change  in  rule  of,  as  affecting  obligation 
of  contracts,  see  Impairment  of  Obliga- 
tion OF  CONTBACTS. 

Comments  by  court  on.  9-343 

Congress  may  prescribe  rules  of,  9-68 

Consent  of  state  to  suit  in  Supreme  Court, 
evidence  of,  9-121  , 

Criminal  prosecutions,  admissibility  in,  of 
evidence  of  witness  absent  by  procure- 
ment of  defendant,  9-334 

Criminal  prosecutions,  deposition  or  state- 
ment taken  on  preliminary  examination, 
admissibility  of,  9-333 

Criminal  prosecutions,  testimony  of  de- 
ceased witness  upon  former  trial  admis- 
sible, 9-333 

Deceased  witness,  admissibility  in  criminal 
prosecutions  of  testimony  upon  former 
trial,  9-333 

Deposition  as  evidence  in  action  to  recover 
value  of  forfeited  merchandise,  9-332 

Determination  of  time  when  statute  takes 
effect,  8-346 

Dying  declarations,  admissibility  of,  8-267 

Dying  declarations  as  evidence  in  criminal 
prosecutions,  9-333 

Evidence  evenly  balanced,  effect  of  finding 
of  jury,  9-349 

Ex  post  facto  Ikws  as  affecting  rules  of, 
see  Ex  Post  Facto  Laws. 

Faith  and  credit  clause  a  rule  of  evidence 
and  not  of  jurisdiction,  9-144 

Finding  of  jury,  effect  given  to  when  evi- 
dence evenly  balanced,  9-349 

Judgment  of  conviction  as  evidence  against 
receiver  of  stolen  goods,  statutory  pro- 
vision as  to,  unconstitutional,  9-333 

Means  employed  to  obtain  evidence  as  af- 
fecting admissibility,  9-253 

Of  passage  of  bill,  8-300 

Preponderance  of  evidence,  effect  of  ver- 
dict against,  9-349 

Piohibition  against  self-incriminnting  evi- 
dence reasonably  construed,   8-258 

Records  as  evidence  of  time  of  passage  of 
bill,  8-345 

Records  ns  evidence  of  time  when  statute 
takes  effect,  8-346 

Self -incriminating  evidence : 

Absolute  immunity  must  be  given,  9- 
281 


EVIDENCE  —  Cont'd, 

Self -incriminating  evidence  —  ConVd. 

Actions  civil  in  form  but  criminal  in 
nature,  clause  applies  to,  9-279 

Action  to  recover  penalty  for  importing 
aliens,  clause  applies  to,  9-279 

Aliens,  provision  applies  to,  9-278 

Allegiance,  requiring  attorney  to  give 
oath  of,  as  violation  of  clause,  9-286 

Allowance  of  privilege  when  hazard 
appears,  9-280 

All  persons  summoned  as  witnesses  en- 
titled to  protection  of  clause,  9-278 

Assurance  by  court  of  immunity,  wit- 
ness cannot  be  required  to  waive 
privilege  upon,  9-282 

Attorneys,  requirement  of  oath  of  al- 
legiance as  violation  of  clause,  9-286 

Bankruptcy  Act  of  1898,  effect  of  grant 
of  immunity  in,  9-283 

Bankrupt's  books  and  papers  may  be 
exammed  to  test  claim  of  privilege, 
9-283 

Barred  prosecution,  clause  does  not  ap- 
ply to,  9-286 

Books  and  papers  of  bankrupt  may  be 
examined  to  detect  claim  of  privi- 
lege, 9-283 

Broad  construction  given  to  clause,  9- 
278 

Calling  for  incriminating  document  in 
presence  of  jury  a  violation  of  pro- 
vision, 9-285 

Cases  to  which  clause  applies,  9-279 

Chinese,  protection  of  clause  extends 
to,  9-278 

Claim  of  privilege,  duty  of  court  to 
pass  upon,  9-279 

Claim  of  privilege,  effect  of  oath  to 
support,  9-280 

Claim  of  privilege,  presumption  favors, 
9-280 

Claim  should  be  allowed  when  hazard 
appears,  9-280 

Common-law  principles  affirmed  by 
constitutional  provision  against,  9^ 
277 

Construction  of  clause,  ^278 

Contract-labor  law,  action  to  recover 
penalty  for  violation  of  clause  ap- 
plies to,  9-279 

Counsel  cannot  invoke  privilege,  ^281 

Criminal  cases  to  which  clause  applies, 
9-279 

Cross-examination  as  to  evidence  vol- 
untarily given,  clause  does  not  apply 
to,  9-287 

Defendants,  protection  of  clause  not 
limited  to,  9-278 

Degrading  testimony,  extent  to  ?¥hich 
witness  may  be  compelled  to  give,  9- 
286 

Documents  of  private  nature,  protec- 
tion of  clause  applies  to  production 
of,  9-285 

Duress  prohibited  by  clause  not  limited 
to  physical  or  mental  compulsion,  0- 
278 

Duty  of  court  where  privilege  claimed, 
9-279 

Evidence  voluntarily  given,  clause  does 
not  apply  to  cross-examination  as  to, 
9-287 
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EVIDENCE  —  ConVd, 

Self -incriminating  evidence  —  Cont'd. 

Evidence  which  witness  may  decline  to 
give,  9-284 

Eiuimination  of  books  and  papers  to 
test  claim  to  privilege,  9-283 

Examination  of  officer  charged  with 
misconduct  a  violation  of  provision, 
9-286 

Failure  to  inform  witness  before  grand 
jury  that  his  conduct  is  being  in- 
vestigated, effect  of  on  indictment, 
9-281 

Forfeitures,  clause  applies  to  suits  for 
penalties  for,  9-279 

Future  prosecution,  protection  of 
clause  applies  to^  9-284 

Grand  jury,  protection  of  clause  ex- 
tends to  proceedings  before,  9-281 

Grant  of  immunity  in  particular  stat- 
ute, 9-282 

Immunity,  assurance  of,  by  court,  not 
ground  for  requiring  witness  to 
waive  privilege,  9-282 

Immunity,  effect  of  grant  of,  in  Bank- 
ruptcy Act  of  1898,  9-283 

Immunity  from  prosecution  must  ex- 
tend to  state  courts,  9-282 

Immunity  given  to  be  absolute,  9-281 

Immunity  granted  in  particular  stat- 
ute, 9-282 

Importation  of  aliens,  clause  applies 
to  actions  to  recover  penalty  for,  9- 
279 

Incriminating  document  cannot  be 
called  for  m  presence  of  jury,  9-286 

Indictment  by  grand  jury  void  where 
witness  not  informed  that  his  con- 
duct is  being  investigated,  9-281 

Informing  witness  of  privilege,  9-281 

Inquiry  into  motive  of  plea  of  privi- 
lege, 9-280 

Inquisitorial  examination  of  officer 
charged  with  misconduct  a  violation 
of  provision,  9-286 

Interstate  Commerce  Commission  Act, 
right  of  witness  to  claim  privilege 
as  affected  by,  9-283 

Mental  or  physical  compulsion,  duress 
prohibited  by  clause  not  limited  to, 
9-278 

Motive  of  nlea  of  privilege,  inquixy 
into,  9-280 

Oath  of  allegiance,  requirement  of,  from 
attorney  as  violation  of  clause,  9-286 

Oath  to  support  claim  of  privilege,  ef- 
fect of,  9-280 

Officer  charged  with  misconduct,  in- 
quisitorial examination  of,  a  viola- 
tion of  provision,  9-286 

Papers  in  which  United  States  has  an 
interest,  production  of  allowed,  9- 
285 

Penalties  and  forfeitures,  clause  ap- 
plies to  suits  for,  9-279 

Pending  a  future  prosecution,  protec- 
tion of  clause  applies  to,  9-284 

Perjury,  witness  waiving  privilege 
may  be  held  liable  for,  9-287 

Personal  nature  of  privilege,  9-281 

Physical  or  mental  duress,  compulsion 
prohibited  by  clause  not  limited  to, 
9-278 


EVIDENCE  —  ConVd. 

Self -incriminating  evidence  —  Cont'd. 

Plea  of  privilege,  inquiry  into  motive 
of,  9-280 

Presence  of  jury,  calling  for  incrimi- 
nating document  in,  not  allowed, 
9-285 

Presumption  favors  claim  of  privil^e. 
9-280 

Private  papers  intermingled  with 
others,  extent  to  which  production 
allowed,  9-285 

Privilege  cannot  be  invoked  by  coun- 
sel, 9-281 

Privilege  claim  allowed  when  hazard 
appears,  9-280 

Privilege  claim  of  bankrupt  may  be 
tested  by  examination  of  books  and 
papers,  9-283 

Privilege  claim  to  be  passed  upon  by 
court,  9-279 

Privilege,  effect  of  oath  to  support 
claim  of,  9-280 

Privilege,  evidence  to  which  it  extends, 
9-284 

Privilege,  inquiry  into  motive  of  plea 
of,  9-280 

Privilege  of  witness  as  affected  by 
Interstate  Commerce  Commission 
Act,  9-283 

Privilege  personal  to  witness,  9-281 

Privilege,  presumption  favors  claim  of, 
9-280 

Privilege,  right  of  witness  to  claim 
not  affect^  by  Bankruptcy  Act  of 
1898,  9-283 

Privilege,  right  to  be  informed  of, 
9-281 

Proceedings  before  grand  jury,  pro- 
tection of  clause  extends  to,  9-281 

Proceedings  in  rem,  clause  does  not 
apply  to,  9-279 

Production  of  documents  in  which 
United  States  has  an  interest,  al- 
lowed, 9-285  , 

Production  of  private  books  and  pa- 
pers, protection  of  clause  extends 
to,  9-285 

Production  of  private  papers  in  a 
bank,  extent  to  which  allowed,  9- 
285 

Proper  question  in  series  having 
criminating  tendency,  witness  not 
compelled  to  answer.  9-285 

Property,  when  clause  not  applicable 
to  proceedings  for  forfeiture  of,  9- 
279 

Prosecution  barred,  clause  does  not 
apply  to,  9-286 

Prosecution  in  state  court,  witness  en- 
titled to  protection  against,  fl-282 

Right  of  witness  to  be  informed  of 
privilege,  9-281 

Series  of  questions  having  criminating 
tendency,  witness  not  compelled  to 
answer  proper  question  in,  9-285 

State  courts,  witness  entitled  to  im- 
munity from  prosecution  in,  9-282 

Statute  granting  immunity,  effect  of, 
9-282 

Suits  for  penalties  or  forfeitnrea, 
clause  applies  to,  9-279 
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evidence:  —  ConVd. 

Self -incriminating  evidence  —  CanVd. 

Territorial   legislature,  clause  applies 

to,  9-278 
Testimony  leading  to  other   informa- 
tion, prohibition  extends  to,   9-284 
Testimony  tending  to  degrade,  extent 
to  which  witness  may  be  compelled 
to  give,  9-283 
Testing  claim  of  privilege  by  examina- 
tion of  books  and  papers,  9-283 
Waiver  of   privilege,   liability  for,  as 

affected  by,  9-287 
Waiver   of   privilege  on   assurance  of 
immunity  by  court  not  required,  9- 
28-2  * 

Warning  witness  of  privilege,  9-281 
Who  entitled  to  protection  of  clause, 

9-278 
Who  may  invoke  privilege,  9-281 
Witnesses  who  are  entitled  to  protec- 
tion of  clause,  9-278 
To  show  time  of  passage  of  bill,  8-345 
Treason,   sufficiency  of  evidence  to   show, 

see  Tbeason. 
Unreasonable   search,    use   of     papers    ob- 
tained by,  as  evidence,  9-2S3 
View  of   premises  by  jury  in   absence  of 

accused,  9-333 
Weight  and  sufficiency  of  evidence  a  ques- 
tion for  jury,  9-349 

EXAMINER: 

See  Judicial  Officers. 

EXCEPTIONS : 

Effect  of  as  limitation  on  power,  8-202 
Exception  not  implied,  8-262 

EXCHANGE : 

See  Sales. 

Live-stock  exchange  engaged  in  interstate 
commerce,  8-383 


EXCISE : 

Definition  of,  8-361 

EXCIiUSION  OF  PERSONS: 

Powers  of  state  as  to,  8-516 

EXCLUSIVE  PRIVILEGES: 

See  Franchises. 

Grant  by  state  to  telegraph  and  telephone 

companies,  8-470 
Grant  of,  as  affecting  interstate  commerce, 

see  Commerce. 

EXECUTIONS : 

Federal     property,     state     cannot     issue 

against,  8-672 
Foreign   judgment,   execution   on,   without 

new  suit  not  allowed,  9-148 
Issue  on  judgments,  power  of  Congress  to 

authorize,  8-682 ;  9-69 
Legal  tender   for   redemption  of   property 

sold  on  execution,  8-724 
Legal  tender  in  discharge  of,  8-724 

EXECUTION  SALES: 

Appraisement  laws  affecting  existing  exe- 
cution unconstitutional,  8-874 

EXECUTIVE  DEPARTMENT: 

Injunction  to  control  officers  of,  9-72 
Judicial  duties,  power  of  Congress  to  im- 
pose, on  executive  officers,  9^70 
Mandamus  to  control  officers  of,  9-72 


EXECUTORS  AND  ADMINISTRATORS: 

Special  administrator,  settlement  without 
notice  by,  constitutional,  9-445 

EXECUTORY   CONTRACTS: 

Prohibition  against  infringement  of,  8-762 

EXEMPTION: 

See  Bankruptcy;  Juby  and  Jury  Tbial; 

Taxation. 
Bankruptcy  Act,  adoption  of  state  exemp< 

tion  laws  by,  8-589 
District  of  Columbia,   power  of  Congress 

to  exempt  property  from  taxation,  ^661 
Exemption  laws  as  affecting  obligation  of 

contracts,   see   Impairment   of   Obliga- 
tion OF  Contracts. 
Patent  for  public  lands,  power  of  Congress 

to  exempt  lands  from  debts  contracted 

before  issue  of,  9-203 

EXPATRIATION: 

See  Citizens. 

Powers  of  Congress  as  to,  8-584 

EXPORTS: 

See  Revenue  ijAWs;  Taxation. 

Bills  of  lading,  stamp  tax  on,  within  pro- 
hibition, 8-704 

Dead  bodies  of  persona  are  not  exports, 
8-891 

Definition  of,  8-703,  890 

Domestic  character,  when  goods  lose,  8-891 

Foreign  vessels,  tax  of,  not  tax  on  exports, 
8-703 

General  tax  on  property  not  within  prohi- 
bition, 8-704 

Groods  imported  into  Porto  Rico  from 
United  States,  taxation  of,  8-703 

Goods  intended  for  export,  character  as 
exports,  8-892 

Goods  intended  for  export,  when  domestic 
character  lost,  8-892 

€k)ods  manufactured  for  export,  character 
as  interstate  commerce,  8-424 

Interstate  commerce,  character  as,  does  not 
attach  to  exports  not  in  course  of  ex- 
portation, 8-423 

Manifest,  stamp  tax  in,  prohibited,  8-704 

Property  purchased  for  exportation  not 
interstate  commerce,  8-424 

Property  to  which  term  applies,  8-891 

Stamp  tax  for  identification  of  exports 
valid,  8-704 

Stamp  tax  on  bills  of  lading  invalid,  8- 
704 

Stamp  tax  on  manifest  prohibited,  8-704 

States  in  insurrection,  experts  to,  to  be 
prohibited,  8-704 

State  taxation  of,  see  Commerce. 

State  tax  on  capital  of  resident  used  in  ex- 
porting, 8-705 

Taxation  of,  see  Taxation. 

Taxation  of,  prohibition  against,  8-703 

EX  POST  FACTO  LAW : 

Abolition  or  creation  of  courts,  statute  pro- 
viding for  valid,  8-743 

Accomplice,  statute  changing  rule  as  to 
conviction  on  testimony  of,  8-736 

Acquittal  of  first  degree  by  conviction  of 
second,  statute  changing  rule,  invalid, 
8-740 

Additional  penalties  for  desertion,  statute 

?roviding  for,   not  unconstitutional,  8- 
00 
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GX  POST  FACTO  LAW  — Confd. 

Aggravation  of  punishment  by  repealing 
statute,  effect  of  omission  of  saving 
clause,  8-731 

Alteration  of  legal  rules  of  evidence,  stat- 
ute providing  for,  8-728 

Alteration  of  term  of  one  under  sentence 
of  death,  statute  providing  for,  valid,  8- 
741 

Amendment  of  indictment,  statute  provid- 
ing for,  valid,  8-746 

Amendment  of  statute,  operation  as  e^  post 
facto  law,  8-731 

Amendment  of  statute  relating  to  offenses, 
effect  of,  8-730 

Amendment  of  statute  relating  to  offenses, 
effect  where  punishment  not  relaxed,  8- 
731 

Amnesty  Act,  statute  repealing,  unconsti- 
tutional, 8-733 

Appeals,  statute  regulating,  valid,  8-747 

Appellate  court,  statute  rearranging  juris- 
diction of,  valid,  8-744 

Arguments  of  counsel,  statute  regulating 
order  of,  valid,  8-747 

Attorneys,  statute  providing  for  disbar- 
ment by  civil  suit  as  additional  penalty, 
imconstitutional,  8-732 

Attorneys,  statute  providing  test  oath  for, 
unconstitutional,  8-733 

Bastardy  proceedings,  statute  regulating 
not  ex  post  facto  law,  8-728 

Challenges  of  jurors,  statute,  regulating, 
valid,  8-744 

Challenges,  statute  increasing  number  of, 
by  state,  valid,  8-746 

Challenges,  statute  reducing  number  of  de- 
fendant's, valid,  8-745 

Change  in  form  of  punishment,  statute  pro- 
viding for,  8-728 

Change  in  judicial  district,  law  creating 
not  ex  post  facto,  8-696 

Change  in  jurisdiction  of  existing  courts, 
statute  providing  for,  valid,  8-743 

Change  in  number  of  grand  jurors,  statute 
providing  for,  valid,  8-744 

Change  in  number  of  jurors,  statute  pro- 
viding for  unconstitutional,  8-744 

Change  in  place  of  trial,  statute  providing 
for,  valid,  8-743 

Change  in  punishment,  when  statute  pro- 
viding for,  constitutional,  8-740 

Change  in  remedy  for  enforcement  of  judg- 
ment, statute  providing  for,  unconstitu- 
tional, 8-742 

Change  of  magistrates,  statute  giving  right 
to,  valid,  8-743 

Change  of  venue,  statute  providing  for, 
valid,  8-743 

Chinese  Exclusion  Acts  not  ex  post  facto, 
8-698 

Circumstances  prior  to  enactment  of  stat- 
ute, evidence  of,  competent,  8-735 

Civil  proceedings,  ex  post  facto  laws  not 
applicable  to,  8-727 

Classification  of.  8-727 

Commission  of  offense,  time  of,  as  affecting 
constitutionality,  8-/30 

Common-law  penalty  not  replaced  by  stat- 
utory penalty,  8-737 

Comparison  of  writings,  statute  re^nilating, 
when  not  ex  post  facto  law,  8-736 
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Competency  of  evidence  of  eircumstanoea 
prior  to  enactment  of  statute,  8-735 

Complaint,  statute  providing  for  change  in 
form  of,  valid,  8-746 

Constitutionality,  ex  post  facto  operation 
as  affecting,  8-696 

Construction  of  state  court  as  to  nature  of 
statute  followed  by  federal  court,  8- 
730 

Continuing  criminal  code  extended  to  ter- 
ritory by  Organic  Act,  statute  providing 
for,  not  ex  post  facto,  8-701 

Continuing  offense,  statute  providing  for, 
8-697 

Conveyance  in  fraud  of  creditors,  statute 
making  a  misdemeanor,  not  ex  post  facto, 
8-698 

Conviction  of  offense  less  than  that 
charged,  statute  authorizing,  constitu- 
tional, 8-746 

Conviction  of  second  degree  as  acquittal  of 
first,  statute  changing  rule  as  to,  uncon- 
stitutional, 8-740 

Conviction  on  testimony  of  accomplice, 
statute  changing  rule  as  to,  unconstitu- 
tional, 8-7^6 

Costs  on  conviction,  statute  increasing,  un- 
constitutional, 8-738 

Counsel,  statute  regulating  order  of  argu- 
ments of,  valid,  8-747 

County,  division  into  judicial  districts, 
statute  providing  for,  valid,  8-743 

Courts  of  de  facto  government,  statute 
validating   proceedings   in,   not   ex  post 

.     facto,  8-736 

Courts,  statute  affecting  jurisdiction  of, 
valid,  8-743 

Courts,  statute  providing  for  abolition  of, 
valid,  8-743 

Courts,  statute  providing  for  creation  of 
new,  valid,  8-743 

Courts,  statute  rearranging  jurisdiction  of 
appellate,  valid,  8-744 

Creation  of  new  crimes,  statute  providing 
for,  8-728 

Crime  committed  by  citizen  in  foreign 
country,  validity  of  statute  affecting,  8- 
700 

Crimes  and  penalties,  ex  post  facto  law  re- 
lates to,  8-727 

Crimes,  penalties,  and  forfeitures,  term 
limited  to  statutes  relating  to,  8-696 

Cumulative  sentences,  when  statute  pro- 
viding for,  unconstitutional,  8-738 

Curative  statute  for,  unconstitutional 
statute  not  given  retroactive  operation, 
8-733 

Date  of  commission  of  offense  as  affecting 
constitutionality,  8-730 

Death,  change  of  punishment  from,  to 
whipping  and  imprisonment,  statute  pro- 
viding for.  constitutional,  8-740 

Death  punishment,  change  to  life  impris- 
onment, statute  providing  for,  constitu- 
tional, 8-740 

De  facto  government,  statute  validating 
proceed insrs  in  courts  of,  not  ex  post 
facto,  8-736 

Definition  of,  8-696,  727 

Definition  of  crime  lacking,  evidence  of 
statute,  8-735 
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Degrees  of  offense,  effect  of  statute  defin- 
ing, 8-739 

Dentistry,  statute  regulating  practice  of, 
held  unconstitutional,  8-732 

Deportation  of  slaves,  statute  providing 
for,  not  ex  post  facto  law,  8-728 

Deprivation  of  substantial  rights^  when 
statute  must  cause,  8-730 

Disabilities  of  witnesses,  statute  removing 
not  ex  post  facto,  8-697,  736 

Disbarment  of  attorney  by  civil  suit,  stat- 
ute providing  as  additional  penalty,  un- 
constitutional, 8-732 

Disfranchisement  for  maintaining  bigamous 
relation,  statute  providing  for;  not  ex 
po8t  facto,  8-699 

Division  of  county  into  judicial  districts, 
statute  providing  for,  valid,  8-743 

Divorced  person,  statute  regulating  remar- 
riage of,  valid,  8-742 

Enforcement  of  judgment,  statute  provid- 
ing for  change  in  remedy  for  unconstitu- 
tional, 8-742 

Evidence  of  circumstances  prior  to  enact- 
ment of  statute  competent,  8-735 

Evidence  of  marriage  to  sustain  charge  of 
polygamy,  statute  changing  rule  «\s  to 
competency  of,  unconstitutional,  S-i3V 

Evidence,  statute  altering  legal  rules  of, 
8-729 

Evidence,  statute  relating  to  rules  of,  'Char- 
acter of,  8-736 

Examination  of  jurors,  statute  enacted 
after  offense,  not  applicable  to,  8-736 

£}xecution  of  one  under  sentence  of  death, 
statute  altering  rule  as  to  fixing  time, 
unconstitutional,  8-742i 

Extension    of    period    of    limitation    after 

?rosecution  barred,  unconstitutional,  8- 
31 

Extension  of  period  of  limitation  not  a 
violation  of  provision,  B-i6l 

Extradition  treaty  not  ex  post  facto,  8- 
699 

Failure  of  statute  to  define  crime,  8-735 

Federal  courts  will  follow  construction  of 
stale  court  as  to  nature  of  statute,  8-730 

Felony,  statute  prohibiting  practicing  of 
medicine  by  one  convicted  of,  not  uncon- 
stitutional, 8-V32 

Fixing  time  for  execution  of  death  sen- 
tence, statute  providing  for,  unconstitu- 
tional, 8-742 

Form  of,  8-6bd 

Form  of  complaint,  statute  curing  defects 
in,  valid,  8-746 

Form  of,  immaterial  in  determining  con- 
stitutionality, 8-728 

Grand  jurors,  statute  providing  for  change 
in  number  of,  valid,  8-744 

Guilt,  presumption  of  guilt  arising  from 
evidence,  statute  changing  rule  as  to, 
constitutional.  8-737 

Husband  and  wife  as  witnesses,  constitu- 
tionality of  statute  regulating,  8-737 

Illeff^il  arrest,  statute  cannot  validate,  8- 
700 

Impeachment  of  witnesses,  statute  provid- 
ing for,  constitutional,  8-737 

Imprisonment  at  hard  labor,  addition  of, 
to  penalty  of  death,  statute  providing 
for,  ujicoii8titution&li  8-741 
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Imprisonment  for  second  offense,  statute 
aenying  reduction  of,  for  good  conduct 
valid,  8-739 

Imprisonment,  statute  affecting  reductions 
in,  for  good  conduct  unconstitutional,  8- 
738 

Inclusion  in  indictment  of  offense  prior  to 
enactment  of  statute  does  not  invalidate 
statute,  8-746 

Increase  in  number  of  challenges,  statute 
providing  for,  valid,  8-745 

Increase  in  severity  of  punishment,  statute 
providing  for,  unconstitutional,  8-729 

Increase  of  costs  on  conviction,  statute  pro- 
viding for,  unconstitutional,  8-738 

Indictment  including  offense  p^'ior  to  stat- 
ute does  not  invalidate  statute,  8-745 

Indictment,  statute  providing  for  amend- 
ment of,  valid,  8-746 

Indictment,  substitution  of,  for  informa- 
tion, valid,  8-745 

Indictment  under  statute  existing  at  time 
of  offense,  sufficient,  8-745 

Information,  statute  substituting  for  in- 
dictment valid,  8-745 

Insanity,  statute  regulating  manner  of 
pleading  and  trial  of  issue,  valid,  8- 
746 

Intoxicating  liquors,  change  in  regulation 
of  business  after  issuance  of  license  con- 
stitutional, 8-733 

Intoxicating  liquors,  statute  prohibiting 
manufacture  and  sale  of  not  ex  post  facto, 
8-732 

Intoxicating  liquors,  statute  providing  for 
licenses  of  dealers  in,  not  unconstitu- 
tional, 8-732 

Judges  of  the  law,  statute  changing  rule  as 
to,  valid,  8-747 

Judgment,  change  in  remedy  for  enforce- 
ment of,  statute  providing  for,  unconsti- 
tutional, 8-742 

Judicial  districts,  statute  creating  new, 
valid,  8-743 

Jurisdiction  of  appellate  court,  statute  re- 
arranging, valid,  8-744 

Jurisdiction  of  existing  courts,  statute 
changing,  valid,  8-743 

Jurors,  examination  of,  not  controlled  by 
statute  enacted  after  offense,  8-736 

Jurors,  statute  changing  mode  of  selection 
and  summoning,  invalid,  8-744 

Jurors,  statute  changing  qualifications  of, 
valid,  8-744 

Jurors,  statute  providing  for  change  in 
number  of,  invalid,  8-744 

Jury,  statute  regulating  challenges  of 
jurors  valid,  8-744 

Less  offense,  statute  authorizing  conviction 
of,  constitutional,  8-746 

Licenses  for  liquor  dealers,  statute  regu- 
lating not  unconstitutional,  8-732 

Life  imprisonment,  statute  changing  pun- 
ishment to,  from  death j  constitutional, 
8-740 

Limitation,  statute  extending  period  of 
after  prosecution  barred,  unconstitu- 
tional, 8-731 

Limitation,  statute  extending  period  of, 
not  ex  post  facto  law,  8-731 

Liquor  dealer'^  licenses,  statute  regulating 
issuance  of  not  unconstitutional.  8-732 
831  Volume  IX. 


Sz  Post  FMto  Law. 


INDEX  TO  THE 


Bz  Pott  Ptioto  law* 


BX  POST  FACTO  LAW  —  ConVd. 

Liduor  license^  ordinance  regulating  con- 
duct of  business  after  issuance  of^  con- 
stitutional, 8-733 

Magistrates,  statute  providing  for  right  to 
change,  valid,  8-743 

Manner  of  pleading  insanity  and  trial  of 
issue,  statute  regulating,  valid,  8- 
V46       , 

Marriage,  competency  of  evidence  of,  to  sus- 
tain charge  of  polygamy,  statute  chang- 
ing rule,  unconstitutional,  8-737 

Method  of  enforcing  judgment,  change  in, 
statute  providing  for,  unconstitutional, 
8-742 

Military  authority,  law  relieving  from  lia- 
bility for  acts  done  under,  not  ex  po3t 
facto,  8-728 

Mitigated  alternative  punishment,  statute 
providing  for,  constitutional,  8-737 

Mitigation  of  punishment,  statute  provid- 
ing for,  constitutional,  8-740 

Mitigation  of  severity  of  punishment,  stat- 
ute providing  for  not  ex  post  facto  law, 
8-729        , 

Mortgagee  in  possession,  statute  fixing  lia- 
bility of  for  taxes  valid,  8-743 

Nature  of,  8-696 

New  trial  of  inquisition  for  ascertaining 
damaees,  statute  ordering  not  ex  post 
fac*o  law,  8-728 

Occupation  tax,  statute  providing  for,  con- 
stitutional, 8-732 

Offenses,  effect  of  repeal  or  amendment  of 
statute  relating  to,  8-730 

Offenses,  effect  of  statute  defining  degrees 
of,  8-739 

Officers,  test  oath  for,  valid,  8-734 

Office,  statute  providing  qualifications  for, 
valid,  8-734 

Omission  of  saving  clause  in  repealing  stat- 
ute, effect  where  punishment  is  aggra- 
vated, 8-731 

Operation  of  amendment  of  statute  as  ew 
post  facto  law,  8-731 

Order  of  arguments  of  counsel,  statute  regu- 
lating, valid,  8-747 

Ordinance  regulating  conduct  of  liquor 
business  after  issuance  of  license  consti- 
tutional, 8-733 

Penalty  due  county,  statute  providing  for 
release  of,  valid,  8-742 

Penalty  of  deaths  statute  adding  imprison- 
ment at  hard  labor  to,  unconstitutional, 
8-741 

Penalty  of  death,  statute  adding  solitary 
confinement  to,  unconstitutional,  8- 
741 

Penalty  of  statute  does  not  replace  common- 
law  penalty,  8-737 

Penalty,  statute  removing  power  of  jury  to 
fix,  unconstitutional,  8-739 

Penitentiary,  statute  changing  punishment 
from  whipping  to,  valid,  8-721 

Peremptory  challenges  of  jurors,  statute 
regulating,  valid,  8-744 

Petit  jurors,  statute  providing  for  change 
in  ^umber  of,  unconstitutional,  8-744 

Physicians,  statute  refusing  or  revoking 
certificates  of  qunlifiorition  to  practice, 
not  unconstitutional;  8-732 

Plea  of  insanity,  statute  regulating,  valid. 
8-746 
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Polygamy,  statute  changing  rule  as  to  com- 
petency of  evidence  of  marriage  to  sua- 
tain  charge,  unconstitutional,  8-737 

Practice  of  dentistry,  unconstitutionality 
of  statute  regulating,  8-732 

Practice  of  medicine  by  one  convicted  of 
felony,  statute  prohibiting  not  uncon- 
stitutional, 8-732 

Practice  of  professions,  constitutionality  of 
statute  regulating,  8i-731 

Practitioners,  statute  prescribing  qualifica^ 
tions  for  not  ex  post  facto  law,  8-731 

Presumption  of  guilt  arising  from  evidence, 
statute  changing  rule  as  to,  constitu- 
tional, 8-737 

Procedure,  statute  changing  modes  of,  not 
within  prohibition,  8-743 

Procedure,  statute  relating  to  matters  of, 
constitutionality  of,  8-729 

Proceedings  in  courts  of  de  facto  govern- 
ment, statute  validating  not  ew  poti 
facto,  8-736 

Proceedings  on  writs  of  error,  statute  TegOL" 
lating,  valid,  8-747 

Production  of  books  and  papers  in  penal 
action,  statute  providing  for  em  post 
facto,  8-697 

Prohibiting  remarriage  of  guilty  divorced 
party,  statute  valid,  8-742 

Prohibition  against  manufacture  and  sale 
of  liijuors,  statute  providing  for,  not  un- 
constitutional, 8-732 

Prosecution  by  information  instead  of  in- 
dictment, statute  providing  for,  valid,  8- 
745 

Punishment,  change  in  manner  of,  statute 
providing  for,  8-728 

Punishment,  increase  in  severity  of,  when 
statute  rendered  unconstitutional,  8-720 

Punishment  not  relaxed,  effect  of  amending 
statute,  8-731 

Punishment  or  penalty,  character  of  stat- 
ute relating  to,  8-737 

Punishment  or  penalty,  statute  decreasing 
not  ex  post  facto,  8-729 

Punishment,  statute  providing  for,  consti- 
tutional, 8-740 

Punishment,  statute  providing  for  miti- 
gated alternative,  constitutional,  8-737 

Qualifications  for  office,  statute  providing 
for,  valid,  8-734 

Qualifications  of  jurors,  statute  changing; 
valid,  8-744 

Qualifications  of  physicians,  statute  regu- 
lating not   unconstitutional,  8-731 

Qualifications  to  vote,  statute  prescribing 
constitutional,  8-734 

Recovery  of  value  of  betterment  made  on 
land,  statute  oermitting  not  an  ew  post 
facto  law,  8-728 

Reduction  of  number  of  defendant's  chal- 
lenges, statute  providing  for,  valid,  8-745 

Reduction  of  sentence  for  good  conduct, 
statute  affecting,  unconstitutional,  8-738 

Reduction  of  sentence  on  second  offense, 
statute  denying,  valid,  8-739 

Reductions  in  imprisonment  for  good  con- 
duct, statute  affecting,  unconstitutional, 
8-73S 

Regulation  of  practice  of  dentistry,  uncon- 
stitutionality of  statute  providing  for, 
8-732 
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Relaxation  of  punishment,  effect  of  amend- 
ment making  no  provision  for,  &-731 

Release  of  penalty  due  to  county,  statute 
.  providing  for,  valid,  8-742 

Remarriage  of  guilty  divorced  party,  stat- 
ute prohibiting^  valid,  8-742 

Remedying  defect  in  unconstitutional  stat- 
ute, retroactive  effect  not  given  to  stat- 
ute, 8-733 

Removal  of  disability  of  witness  to  testify, 
statute  providing  for  not  ex  post  facto 
law,  8-736 

Repealed  statute,. statute  saving  operation 
of,  8-731 

Repealing  power  of  juxy  to  fix,  statute  pro- 
viding for,  invalid,  8-739 

Repeal  of  Amnesty  Act,  statute  providing 
for,  unconstitutional,  8-733 

Repeal  of  statute  relating  to  offenses  with- 
out  saving  clause,  effect  of,  8-730 

Repeals  and  amendments  of  statutes  relat- 
ing to  offenses,  effect  of,  8-730 

Retrospective  laws  and  ex  post  facto  laws 
distin^ished,  8-727 

Revocation  of  certificates  of  qualification 
to  practice  medicine,  statute  providing 
for  not  ex  post  facto  law,  8-732 

Right  of  action  for  tort,  statute  affecting 
not  ex  post  facto  law,  8-728 

Saving  clause,  effect  of  omission  in  statute 
relating  to  offenses,  8-730 

Saving  clause  of  repealed  statute  not  em 
post  facto  law,  8-731 

Selecting  and  summoning  jurors,  statute 
changing  mode  of,  valid,  8-744 

Sentence  of  death,  statute  altering  rule  as 
to  time  of  execution,  unconstitutional,  8- 
742 

Sentence  of  death,  statute  altering  term  of 
one  under,  valid,  8-741 

Sentences,  when  statute  providing  for  cum- 
ulation of,  unconstitutional,  8-738 

Solitary  confinement,  addition  of,  to  sen- 
tence of  death,  statute  providing  for, 
unconstitutional,  8-741 

State  court,  construction  of  as  to  ed?  post 
facto  nature  of  statute  followed  in  fed- 
eral court,  8-730 

Statute  ordering  new  trial  of  inquisition 
for  ascertaining  damages  not  ex  post 
facto  law,  8-728 

Statute  permitting  recovery  of  value  of 
betterment  made  on  land  not  ex  post  facto 
law,  8-728 

Statute  saving  operation  of  repealed  stat- 
ute, 8-731 

Statutes  to  which  term  applicable,  8-696 

Subsequent  offenses,  validity  as  to,  8-730 

Suitors,  statute  providing  tent  oath  for,  un- 
constitutional, 8-734 

Taxes,  statute  making  mortgagee  in  pos- 
session liable  for,  valid,  8-743 

Tax  on  occupation,  statute  providing  for, 
constitutional,  8-732 

Teachers  and  preachers,  statute  providing 
test  oath  for,  unconstitutional,  8-733 

Term  of  one  under  sentence  of  death,  stat- 
ute altering,  valid,  8-741 

Test  for  determining  whether  statute  ex 
post  facto,  8-727 

Test  oath  for  attorneys,  statute  providing 
for,  ex  post  facto,  8-700 
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Test  oath  lor  suitors,  statute  cannot  pro- 
vide, 8-734 

Test  oath  for  voters,  validity  of,  8-734 

Test  oaths  as  to  past  offenses,  statute  pro- 
viding for,  invalid,  8-733 

Time  as  element  of  unconstitutionality,  8- 
730 

Time  of  commission  of  offense  as  affecting 
constitutionality,  8-730 

Tort,  statute  affecting  recovery  for  not  ex 
post  facto  law,  8-V28 

To  what  laws  applicable,  8-260 

Trial  jurors,  statute  making  change  in 
num'ber,  ex  post  facto,  8-696 

Trial,  statute  changing  place  of,  valid,  8- 
743 

Trial,  statute  providing  for  change  in 
number  of  petit  jurors  at,  unconstitu- 
tional, 8-744 

Validation  of  arrest  of  citizen  by  military, 
Congress  cannot  provide  for,  8-700 

Validity  of  statute  as  to  subsequent  of- 
fenses, 8-730 

Venue,  change  of,  statute  providing  for, 
valid,  8-743 

Voters, '  statute  prescribing  qualifications 
of,  valid,  8-734 

Voters,  test  oath  for,  validity  of,  8-734 

What  constitutes,  8-727 

Whether  law  wholly  void,  8-696 

Whipping  and  imprisonment,  statute  chang- 
ing penalty  from  death  to,  constitutional, 
8-740 

Whipping,  statute  changing  punishment  to 
penitentiary  from,  valid,  8-741 

Witness,  character  of  statute  relating  to 
competency  of,  8-736 

Witnesses,  constitutionality  of  statute  al- 
lowing husband  and  wife  to  be  witnesses 
against  each  other,  8-737 

Witnesses,  statute  enlarging  class  of  per- 
sons competent  as,  not  ex  post  facto 
law,  8-736 

Witnesses,  statute  providing  for  impeach- 
ment of,  constitutional,  8-737 

Witnesses,  statute  removing  disabilities, 
not  ex  post  fa^to,  8-697,  736 

Witness,  when  statute  applicable  to,  is  ex 
post  facto  law,  8-736 

Writings,  when  statute  regulating  compari- 
son of,  not  ex  post  facto  law,  8-736 

Writs  of  error,  statute  regulating  proceed- 
ings on,  valid,  8-747  ' 

EXPRESS  COMPANIES: 

See  Commerce. 

Agents  of  foreign  corporations,  power  of 
state  to  tax,  9-164 

Congress,  regulation  of  shipments  of  par- 
ticular articles  by,  8-381 

Due  process  of  law  clause  as  affecting  reg- 
ulation of  rates  of,  see  Due  Process  of 
Law. 

Equal  protection  of  laws  as  affecting  taxa- 
tion of,  see  Equal  Protection  of  Law. 

Privilege  tax  on,  by  state,  see  Commerce. 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Process  of 
Law. 

State  taxation  of.  see  Commerce. 

EXPriiSION: 

See  Senate. 
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EXTRADITION: 

See  Treaties. 

Abu8e  of  legal  process  or  kidnapping,  effect 
of  removal  ol  fugitive  by,  9-187 

Arrest  belore  deinana,  ijower  of  state  to 
provide  for,  9-186 

Arrest,  power  of  governor  of  state  to  issue 
warrant  for,  9-186 

Complaint,  delivery  up  of  fugitive  on,  9- 
187 

Congress,  power  to  legislate  with  regard  to 
interstate  extradition,  9^186 

Delivery  up  of  fugitive  on  sworn  com- 
plaint, 9-187 

Demand  for  fugitive,  power  of  governor  of 
state  to  make,  9-186 

District  of  Columbia,  provision  as  to  in- 
terstate extradition  applied  to,  9-186 

Federal  courts,  jurisdiction  on  habeas 
corpus  to  discharge  fugitive  held  by  ex- 
tradition, 9-187 

Forcible  abduction  in  case  of  extradition 
not  violation  of  due-process  clause,  9- 
536 

Governor  of  state,  power  to  issue  warrant 
of  arrest,  9-186 

Governor  of  state,  power  to  make  demand 
for  fugitive,  9-186 

Habeas  corpus  as  affecting  interstate  ex- 
tradition, 9-187 

Indian  nations,  extradition  provision  not 
applicable  to,  9-185 

Kidnapping  or  abuse  of  legal  process  in 
removing  fugitive,  effect  of,  9-187 

Legislation  by  Congress  in  aid  of  interstate 
extradition,  necessity  for,  9-186 

Legislation  by  state  in  aid  of  interstate 
extradition,  9-186 

Offenses  which  are  extraditable  between 
states,  9-185 

Political  offenses,  provision  for  interstate 
extradition  applies  to,  9-185 

Right  to  demand  absolute,  9-18/ 

State  courts,  jurisdiction  of  habeas  corpus 
to  determine  lawfulness  of  extradition, 
9-188 

States,  power  to  legislate  with  regard  to 
interstate  extradition,  9-186 

Surrender  fugitive,  duty  of  state  to,  9-187 

Surrender  of  fugitives  to  foreign  country, 
not  within  power  of  state,  8-907 

Sworn  complaint,  delivery  up  of  fugitive 
on,  9-187 

Territories,  provision  as  to  interstate  ex- 
tradition applicable  to,  9-184 

Treaties  of  extradition,  see  Treaties. 

Treaty  the  source  of  right,  9-29 

Violation  of  criminal  laws,  provision  for 
interstate  extradition  applies  to,  9-185 

Warrant  of  arrest,  power  of  governor  of 
state  to  issue,  9-186 

FACT: 

See  Questions  of  Law  and  Fact. 

FAITH  AND  CREDIT: 

Construction  of  statutes  of  another  state, 
extent  to  which  faith  and  credit  clause 
applies  to,  9-142 

Contract  not  controlled  by  law  of  another 
st^te.  fnith  nnd  credit  clause  not  appli- 
cable to.  9-142 


FAITH  AND  CREDIT  —  Conrd. 

Corporations,  faith  and  credit  clause  not 

applicable  to  acts  of,  9-142 
Individuals,  faith  and  credit  clause  not  ap- 
plicable to  acts  of,  9-142 
Judicial  proceedings: 

Accrual  of  right  of  action  on  foreign 
judgment,  time  of,  not  a  federal 
question,  9-164 

Action  on  foreign  judgment,  limitation 
of,  controlled  by  lex  fori,  &-153 

Action  on  foreign  judgment,  state  can- 
not destroy  right  of,  9-153 

Action  on  foreign  judgment,  time  of 
accrual  of  right  of,  not  a  federal 
question,  9-154 

Actions  between  foreign  corporations 
on  foreim  judgments,  power  of  state 
to  prohibit,  9-156 

Alimony,  effect  of  decree  of,  9-156 

Ancillary  probate  judgment  of  foreign 
court,  effect  of,  &-155 

Ascertainment  of  effect  of  foreign 
judgment,  9-147 

Assessment  made  by  court  of  another 
state,  right  of  stockholder  to  plead 
statute  of  limitations  to,  9-153 

Attachments  in  another  state,  injunc- 
tion against  prosecution  of,  9-157 

Burden  of  establishing  violation  of 
right,  9-144 

Clause  prescribes  rule  for  guidance  of 
courts,   9-145 

Collateral  attack  on  confession  of 
judgment  in  foreign  court.  9-156 

Collateral  impeachment  of  divorce  de- 
cree of  another  state,  9-149 

Collateral  inquiry  into  fraud  in  for- 
eign judgment,  9-151 

Conclusive  effect  on  merits  of  foreign 
judgment,  9-146 

Conclusiveness  of  foreign  probate  of 
will,   9-155 

Conclusiveness  of  judgment  of  court 
of  state  in  which  real  estate  located^ 
9-154 

Confession  of  judgment  in  foreign 
court,  collateral  attack  on,  &-15d 

Congress  has  power  to  declare  effeet  of 
foreign  judgment,  9-144 

Consent  judgment,  effect  given  to,  SM 
156 

Construction  by  state  court  of  statute 
of  limitations  as  affecting  foreign 
judgment,  9-153 

Corporation,  judgment  against,  in  an- 
other state  binds  stockholder,  9-147 

Courts,  clause  intended  as  a  guide  to, 
9-145 

Courts  of  Indian  nations,  faith  and 
credit  to  be  given  to  proceedings  of, 
9-143 

Creditor's  bill,  foreign  judgment  not 
foundation  for,  9-148 

Decisions  of  courts  of  other  states  as 
precedents,  9-146 

Decree  of  alimony  by  foreign  court,  ef- 
fect of,  9-156 

Decree  of  separation,  effect  of,  9-156 

Defense  on  merits,  when  not  waiver  of 
protection  of  clause,  9-143 

Defense  that  may  be  set  up  in  suit  on 
foreign  judgment,  9-148 

&34  Volume  IX. 


Fftith  ftnd  Credit. 


NOTES  ON  THE  CONSTITUTION. 


Faith  and  Credit. 


FAITH  AND  CREDIT  —  Conrd. 

Judicial  proceedings  —  Cont'd, 

Devolution  of  property,  foreign  judg- 
ment as  to,  not  binding  on  state  in 
which  property  located,  9-165 

Discharge  in  insolvency  proceedings, 
effect  of,  9-152 

Discontinuance  of  suit  in  another 
state,  effect  of,  9-148 

Divorce  decree  of  another  state,  collat- 
eral impeachment  of,  9-149 

Divorce  decree  of  another  state,  want 
of  jurisdiction  of  parties  invalidates, 
9-149 

Divorce,  effect  of  foreign  judgment  re- 
lating to,  9-155 

Effect  given  foreign  judgment  must  be 
same  as  in  state  in  which  rendered, 
9-145 

Effect  of  discontinuance  of  suit  in  an- 
other state,  9-148 

Effect  of  foreign  judgment.  Congress 
has  power  to  declare,  &-144 

Effect  of  judgment,  mode  of  ascertain- 
ing, 9-147 

Enforcement  of  fines,  penalties,  and 
forfeitures,  clause  not  applicable  to, 
9-143 

Enforcement  of  foreign  judgments,  ex- 
tent of  power  to  enjoin,  &-167 

Enforcement  of  right  of  action  on  for- 
eign judgment,  reasonable  time  must 
be  allowed  for,  9-154 

Evidence,  clause  is  rule  of,  9-144 

Evidence,  general  rules  of,  regulate 
mode  of  ascertaining  effect  of  foreign 
judgment,  9-147 

Evidence  of  probate  of  will  of  lands, 
credit  to  be  given  to,  9-155 

Evidence  of  want  of  jurisdiction  of 
court  of  another  state  essential,  9- 
149 

Execution  on  foreign  judgment  without 
new  suit  not  allowed,  9-148 

Fines,  penalties,  and  forfeitures,  clause 
not  applicable  to,  9-143 

Foreign  corporations,  power  of  state 
to  forbid  actions  between,  on  foreign 
judgments,  9-156 

Foreign  corporations,  service  on,  as  af- 
fecting faith  and  credit  to  be  given 
foreign  judgment,   9-151 

Fpreign  judgment  as  to  defense  to  suit 
on  foreign  judgment,  9-148 

Foreign  judgment  between  same  par- 
ties and  privies,  effect  of,  9-146 

Foreign  judgment  commenced  on  gar- 
nishment process  served  on  one  tem- 
porarily within  the  state  entitled  to 
faith  and  credit,  &-150 

Foreign  judgment  conclusive  on  the 
merits,  9-146 

Foreign  judgment,  effect  as  precedent, 
9-146 

Foreign  judgment,  execution  on,  with- 
out new  suit  not  allowed,  9-148 

Foreign  judgment,  extent  to  which 
priority,  privilege,  or  lien  accorded 
to,  9-148 

Foreign  judfrment,  faith  and  credit  to 
be  sfiven  to,  as  affected  by  public 
policy  of  state  in  which  action  on 
judgment  brought,  9-152 


FAITH  AND  CRB3DIT  —  OontU 

Judicial  proceedings  —  Cont'd. 

Foreign  judgment,  fraud  in  inception 
as  affecting  faith  and  credit  to  be 
given  to  foreign  judgment,  9-151 

Foreign  judgment,  garnishment  process 
against  resident  debtor  of  nonresi- 
dent defendant  as  affecting  faith  and 
credit  to  be  given,  9-150 

Foreign  judgment  has  same  effect  as 
in  state  in  which  rendered,  9- 
145 

Foreign  judgment  not  foundation  for 
creditor's  bill,  9-148 

Foreign  judgment  not  responsive  to 
issues,  extent  to  which  faith  and 
credit  given  to,  9-162 

Foreign  judgment,  plea  of  nil  debet 
inadmissible  in  action  on,  9-146 

Foreign  judgment,  power  of  Congress 
to  declare  effect  of,  &-144 
-     Foreign  judgment,  power  to  enjoin  en- 
forcement of,  9-157 

Foreign  judgment,  service  of  process 
while  temporarily  in  state  as  affect- 
ing faith  and  credit  te  be  given  to, 
»-150 

Foreign  judgment,  service  on  foreign 
corporation  as  affecting  faith  and 
credit  to  be  given  to,  ^151 

Foreign  judgment,  service  on  one  of 
two  defendants  as  affecting  faith  and 
credit  to  be  given  to,  9-150 

Fraud  as  affecting  faith  and  credit  to 
be  given  foreign  judgment,  9-151 

Fraud,  plea  that  judgment  was  pro- 
cured by,  bad  on  general  demurrer, 
9-161 

Garnishment  process  against  resident 
debtor  of  nonresident  defendant  as 
affecting  faith  and  credit  to  be  given 
to  foreign  judgment,  9-150 

Garnishment  process,  service  of,  on  one 
temporarily  within  state,  foreign 
judgment  commenced  on,  entitled  to 
faith  and  credit,  9-150 

Guidance  of  courts,  clause  intended  for, 
9-145 

Husband  and  wife,  effect  of  decree  of 
separation  in  foreign  court,  9-156 

Husband  and  wife,  effect  of  foreign 
judgment  as  to  marriage  and  di- 
vorce of,  9-156 

Impeachment  of  foreign  judgment  for 
fraud,  9-151 

Indian  nations,  faith  and  credit  to  be 
given  to  proceedings  of,  9-143 

Injunction  against  enforcement  of  for- 
eign judgment,  power  as  to,  9^ 
157 

Injunction  against  prosecution  of  at- 
tachment in  another  state,  9-157 

Inquiry  into  jurisdiction  of  court  of 
another  state,  9-149 

Insolvency  proceedings,  effect  of  dis- 
charge in,  9-152 

Issues,  foreign  judgment  must  be  re- 
sponsive to,  9-152 

Judgment  against  corporation  binds 
stockholder,   9-147 

Judgment  of  another  state  has  same 
effect  as  in  state  in  which  rendered, 
9-145 
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FAITH  AND  CREDIT  —  Cont'd. 

Judicial  proceedings  —  Cont*d. 

Judgment  of  court  of  another  state, 
power  of  Congress  to  declare  effect 
of,  9-144 

Judgments  by  consent,  effect  given  to, 
9-166 

Jurisdiction,  clause  not  a  rule  of,  9- 
144 

Jurisdiction  of  court  of  another  state, 
inquiry  into,  9-149 

Jurisdiction  of  court  of  another  state, 
want  of,  must  be  shown,  9-149 

Jurisdiction,  record  of  court  of  another 
state  not  conclusive  as  to,  9-149 

Jurisdiction,  want  of,  as  defense  to 
suit  on  foreign  judgment,  9-148 

Lex  fori  governs  limitation  of  action 
on  foreign  judgment,  9-153 

Lien,  priority  or  privilege,  extent  to 
which  accorded  to  foreign  judgment, 
9-147 

Limitation  of  actions  on  foreign  judg- 
ment governed  by  lew  fori,  ^153 

Limitation  of  actions  on  foreign  judg- 
ment, reasonableness  of,  &-154 

Limitation  of  actions,  right  of  stock- 
holder to  plead,  to  order  of  assess- 
ment made  by  court  of  another  state, 
9-163 

Limitation,  statute  of,  limit  on  power 
of  state  to  bar  action  on  foreign 
judgment  by,  9-163 

Limitation,  statute  of,  must  allow  rea- 
sonable time  for  enforcement  of 
right  of  action  on  foreign  judg- 
ment, 9-164 

Limit  on  power  of  state  to  affect  right 
of  action  on  foreign  judgment  by 
statute  of  limitation,  9-163 

Marriage  and  divorce,  conclusiveness 
of  foreign  judgment  relating  to,  9- 
166 

Merits,  foreign  judgment  conclusive 
on,  9-146 

Money  indefinitely  on  deposit  subject 
to  succession  tax  though  previously 
taxed  in  another  state,  9-157 

Nil  debet,  plea  of,  inadmissible  in  ac- 
tion on  foreign  judgment,  9-146 

Parties  and  privies  the  same,  effect  on 
foreign  judgment,  where,  9-146 

Parties  or  subject-matter,  want  of 
jurisdiction  on,  as  defense  to  suit  on 
foreign  judgment,  9-148 

Parties,   want  of   jurisdiction   of,   in- 
validates divorce  decree  of  another  • 
state,  9-140 

Personal  service  or  voluntary  service 
necessary  to  entitle  foreign  judg- 
ment to  faith  and  credit,  9-149 

Pleading,  general  rule  of,  controls  as- 
certainment of  effect  of  foreign 
judgment,  9-147 

Plea  of  fraud  in  procuring  judgment 
bad  on  general  demurrer,  9-161 

Plea  of  nil  debet  inadmissible  in  ac- 
tion on  foreign  judjjment,  9-146 

Precedents,  effect  of  foreign  judgments 
as,  9-146 

Priority,  privilege,  or  lien,  extent  to 
which  accorded  to  foreign  judgment, 
9-147 
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FAITH  AND  CREDIT  —  ConCd. 

Judicial  proceedings  —  ConVd. 

Probate  judgment  of  foreign  court  an- 
cillary to  probate  proce^ngs,  effect 
to  be  given  to,  9-156 

Probate  of  will  in  another  state,  con- 
clusiveness of,  9-156 

Process,  service  of,  as  affecting  faith 
and  credit  to  be  given  to  foreign 
judgment,  9-160 

Protection  of  clause  must  be  claimed, 
9-143 

Public  policy  of  state  in  which  action 
on  judgment  brought,  as  affecting 
faith  and  credit  to  be  given  to  for- 
eign judgment,  9-162 

Real  estate,  foreign  judgment  as  to 
descent  of,  not  binding  on  state  in 
which  property  situat^,  9-155  • 

Real  estate,  judgment  of  state  in  which 
located   conclusive,   9-1^ 

Real  property,  credit  to  be  given  to 
evidence  of  probate  of  will  passing, 
9-166 

Reasonable  time  for  enforcement  of 
right  of  action  on  foreign  judgment 
must  be  allowed  by  statutes  of  lim- 
itations, 9-164 

Record  of  court  of  another  state  not 
conclusive  on  question  of  jurisdic- 
tion, 9-149 

Remedy,  power  of  states  to  legislate 
on,  9-152 

Resident  debtor  of  nonresident  defend- 
ant, garnishment  process  against,  as 
affecting  faith  and  credit  to  be  given 
to  foreign  judgment,  9-160 

Responsiveness  to  issues  essential  to 
entitle  foreign  judgment  to  faith  and 
credit,  9-162 

Right  of  action  on  foreign  judgment, 
reasonable  time  must  be  allowed  for 
enforcement  of,  9-164 

Right  of  action  on  foreign  judgment, 
state  cannot  cut  off,  9-163 

Rule  of  evidence,  clause  is,  9-144 

Separation,  effect  of  decree  of,  9-166 

Service  of  garnishment  process  while 
temporarily  within  state,  faith  and 
credit  to  be  given  to  foreign  judg- 
ment commenced  by,  9-150 

Service  of  process,  necessity  of,  to  en- 
title foreign  judgment  to  faith  and 
credit,  9-149 

Service  of  process  while  temporarily 
in  state  as  affecting  faith  and  credit 
to  be  given  foreign  judgment,  9- 
150 

Service  on  foreign  corporation  as  af- 
fecting faith  and  credit  to  be  given 
foreign  judgment,  9-151 

Service  on  one  of  two  defendants  as 
affecting  faith  and  credit  to  be 
given  foreign  judgment,  9-150 

State  courts,  faith  and  credit  to  be 
given  to  proceedings  of,  by  United 
States  courts,  9-143 

States  may  legislate  on  remedy,  9-162 

Statute  of  limitations,  lex  fori  con- 
trols in  action  on  foreign  judgment, 
9-163 

Stockholder  bound  by  foreign  judg- 
ment against  corporation,  9-147 
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F^rtiUitrs. 


FAITH  AND  CRKDIT  —  ConVd. 
Judicial  proceedings  —  Cont'd. 

Stockholders,  right  to  plead  statute  of 
limitations  to  order  for  assessment 
made  in  another  state,  9-153 
Subject-matter    or    parties,    want    of 
jurisdiction   on,   as   defense  to  suit 
on  foreign  judgment,  9-148 
Succession  tax  on  money   indefinitely 
on  deposit  previously   taxed  in*  an- 
other state  not  unconstitutional,  9- 
167 
Suit  on  foreign  judgment,  defense  to, 

9-148 
Taxing    succession    on    money    indefi- 
nitely   on    deposit    but    previously 
taxed  in  another  state  not  unconsti- 
tutional, 9-157 
Territorial  courts,  faith  and  credit  to 

be  given  to  proceedings  of,  9-143 
Time  of  accrual  of  right  of  action  on 
foreign  judgment  not  a  federal  ques- 
tion, 9-154 
Two-year  limitation  on  enforcement  of 
right  of  action  on  foreign  judgment, 
validity  of,  9-154 
United  States  courts,  effect  of  proceed- 
ings of,  9-143 
United  States  courts,  faith  and  credit 

to  be  given  by,  9-143 
Violation   of   right,   burden  of  estab- 
lishing, 9-144 
Voluntai-y    appearance,    foreign    judg- 
ment   rendered    upon,    entitled    to 
faith  and  credit,  9-149 
Waiver  of  protection  of  clause,  when 

defense  on  merits  is  not^  9-143 
Want  of  jurisdiction  of  court  of  an- 
other state  must  be  shown,  9-149 
Want  of  jurisdiction  of  parties  or  sub- 
ject-matter   as    defense   to    suit    on 
foreign  judgment,  9-148 
Wills,   conclusiveness   of   foreign   pro- 
bate of,  9-155 
Jurisdiction  of  Supreme  Court  of  United 
States  under  faith  and  credit  clause,  9- 
157 
Public  acts  and  records,  faith  and  credit  to 

be  given  to,  9-142 
Records,  faith  and  credit  to  be  given  to, 

9-142 
State  debt  of  another  state,  taxation  of, 
not  violation  of  faith  and  credit  clause, 
9-142 
Statutes,  extent  to  which  faith  and  credit 
clause  applies  to  construction  of,  9-142 
Supreme  Court  of  United  States,  jurisdic- 
tion under  faith  and  credit  clause,  9-157 
Taxation  of  state  debt  of  another  state,  not 
violation  of  faith  and  credit  clause,  9- 
142 

FALSE  IMPRISONMENT: 

Due-process  clause  violated  by  statute  tak- 
ing away  right  of  action  for,  9-303 

FARM  PRODUCTS: 

State  license  tax  on  sale  of,  see  Commerce, 
Statute  regulating  sale  of,  on  commission, 
constitutional,  9-493 

FEDERALIST: 

Appellate  jurisdiction  of   Supreme  Court, 
9-123 


FEIDERAIilST  —  Cont'd, 
Appellate  jurisdiction   of   Supreme  Court 

over  state  courts,  9-124 
Appqrtionment  of  direct  taxes,  8-304 
Appropriation  for  army  tor  more  than  two 

years,  8-645 
As  aid  in  construction  of  Constitution,  8- 

265 
Concurrent   power   of   national   and    state 

governments,  8-352 
Constitutionality    of    statutes,    powers    of 

courts  as  to,  9-62 
Elections,    construction    of    constitutional 

provisions  as  to,  8-321 
General  grant  of  power  to  Congress,  8-675 
General  powers  of  federal  government  as  to 

taxation,  8-358 
Inferior  courts,  purpose  of  creation  of,  9- 

78 
Offense  against  international  law,  8-635 
Opinions  as  to  binding  character  of  union, 

8-276 
Poll  taxes,  8-350 
Power  of  taxation,  8-348 
President,  powers  as  to,  9-7 
Respective   spheres    of    state   and    federal 

governments,  8-288 
Rules  for  construction  and  interpretation 

of  Constitution,  8-253 
Statement  as  to  boundary  between  national 

and  state  sovereignty,  8-287 
Supremacy  of  federal  statutes  over  state 

enactments,  9-221 
Treason,  effect  of  constitutional  provision 

as  to,  9-134 
Treaties,  abrogation  of,  by  statute,  9-224 
Treaty-making  power,  extent  of,  9-28 

FEES: 

As  to  inspection  fees,  see  CoHHEBOB. 

FEIiliOW  SERVANTS: 

See  Masteb  and  Servant. 

« 

FELONIES: 

See  Chimes  and  Offenses. 

FENCES: 

Grazing  land,  constitutionality  of  statute 
regulating  fencing  of,  9-533 

Injury  to  stock  from  failure  to  fence,  stat- 
ute regulating,  constitutional,  9-576 

FERRIES: 

Act  of  Congress  licensing  vessels  not  a 
grant  of  ferry  rights,  8-485 

Admiralty  jurisuiiction  over  ferryboats  ply- 
ing between  states,  9-99 

Franchise  granted  to,  cannot  be  impaired, 
8-839 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

License  tax  for  operation  of  ferry  not  ton- 
nage, 8-903 

Privilege  tax  on,  by  states,  see  COMMERCE. 

Regulation  of.  ns  affecting  interstate  com- 
merce, see  Commerce. 

State  regulation  of,  8-393,  304 

Taxation  of.  constitutional,  8-758 

Tonnage*  ferry  license  not  a  duty  on,  8-903 

FERTILIZERS: 

» 

Fees  for  inspection  of,  8-897 
License  tax  on  sale  of,  valid,  9-414 
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FERTILIZERS  —  Cont'd, 
Manufacture  of,  statute  regulating,  valid, 

8-856 
Municipal    regulation   of   manufactures   of 

not  a  denial  of  equal  protection,  9-560 

FIFTEENTH    AMENDMENT: 

Provision  of  first  section  applies  to  states 

and  not  individuals,  9-636 
Right  of  suffrage  as  affected  by,  see  Sxtf- 

FBAGE,  Right  of. 
Right    of    suffrage,    section    of    Fifteenth 

Amendment   securing,    self-executing,   9- 

636 

FIFTH  AMENDMENT: 

Due  process  of  law  clause  as  affected  by, 

9-427 
Fourteenth  Amendment  as  affecting,  9-398 
Jury  trial,  right  of,  limited  to  subjects  of 

indictment  imder  Fifth  Amendment,  &- 

326 
To  be  liberally  construed,  8-256 

FINES,    PENALTIES,    AND    FORFEIT- 
URES: 

See  Gbiminal  Law;  Ex  Post  Facto  Law. 

Collection  of  penalty  by  summary  process 
unconstitutional,   9-536 

Counterfeit  coin,  statute  providing  for  for- 
feiture of,  not  violation  of  due-process 
clause,  9-301 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Equity,  jurisdiction  of  court  of,  to  impose 
penalty,  9-^83 

Excessive  fines,  prohibition  against  not  ap- 
plicable to  fine  within  statutory  limita- 
tion, 9-353 

Ex  post  facto  law  as  affecting,  see  Ex  Post 
Facto  Law. 

Faith  and  credit  clause  not  applicable  to 
enforcement  of,  9-143 

Jeopardy  clause,  extent  to  which  applicable, 
see  Jeopardy. 

Jury-trial  provision  applies  to  proceedings 
in  rem  for  forfeiture,  9-340 

Nonpayment  of  taxes,  state  may  impose 
penalties  and  interest  for,  9-513 

Pardoning  power  of  President  as  to,  see 
Pardon. 

Penalty  for  failure  of  member  to  attend 
Congress  in  compliance  with  order,  8- 
325 

Power  of  Congress  to  impose  penalty  for 
default  in  payment  of  direct  tax,  8-305 

Power  of  officers  to  remit  penalties,  8-263 

Proceedings  in  rem  for  forfeiture,  jury-trial 
provision  applies  to,  9-340 

Restitution  of,  after  pardon,  9-22 

Revocation  of  a  penalty  not  unconstitu- 
tional, 8-855 

Self -incriminating  evidence,  constitutional 
provision  against,  applies  to  suits  for 
penalties  and  forfeitures,  9-279 

Summary  process,  collection  of  penalty  by, 
unconstitutional,  9-536 

Vessels,  power  of  Congress  to  seize  and  for- 
feit, 9-253 

Violation  of  revenue  law,  punishment  by 
forfeiture  for  not  unconstitutional,  9^ 
140 


FIRE  INSURANCE: 

See  Insurance. 


FIRE  ARMS: 

State  regulation  of  sale  of,  valid^  9-188 


FIRES : 

Attorneys'  fees  in  action  for  damages  caused 
by,  allowance  of,  as  denial  of  equal  pro- 
tection of  laws,  see  Equal  Protection  of 
Law. 

Due  process  of  law  clause  as  affecting  con- 
stitutionality of  statute  regulating  lia- 
bility of  railroad  for,  see  0ue  Process 
OF  Law. 

Railroads,  statute  regulating  liability  of,  for 
fires,  constitutional,  9-577 

State  regulation  as  to  liability  of  railroad 
for  fires  as  affecting  interstate  commerce, 
see  Commerce. 

FISH  AND  FISHERIES: 

Due  process  of  law  clause,  statute  regulat- 
ing right  to  fish  not  a  violation  of,  9-503 

£^ual  protection  of  laws  as  affecting  fish 
laws,  see  Equal  Protection  of  Law. 

Exportation  of,  power  of  state  to  regulate, 
8-513 

Fishing  rights  under  treaty,  state  cannot 
abrogate,  9-228 

Lease  of  oyster  lands,  statute  regulating, 
constitutional,  9-405 

Navigable  waters,  extent  of  state's  power  to 
regulate  fisheries  in,  8-514 

Oyster  lands,  statute  regulating  lease  of, 
constitutional,  9-405 

Oyster  laws,  privileges  and  immunities 
clause  as  affecting  state  regulation  of 
oyster  business,  9-173,  174 

Oysters,  regulation  of  planting  and  taking, 
8-515,  516 

Oyster  vessels,  tax  on,  not  tonnage,  8-904 

Privilege  and  immunities  clause  not  appli- 
cable to  state  statute  regulating  fishing, 
9-173 

Sale  of  certain  fish,  statute  making  unlaw- 
ful not  a  violation  of  due-process  clause, 
9-504 

State  may  protect,  8-503 

State  oyster  laws  not  unconstitutional  in- 
terference with  admiralty  jurisdiction, 
9-100 

Treaty  regulation  of,  9-32 

FLAG: 

Statute  prohibiting  use  of  national  flag  for 
advertising  unconstitutional,  9-410,  494 

FLOUR: 

Sacks  of,  as  original  packages,  8-429 

FOOD: 

Dry  goods  and  drug  stores,  statute  pro- 
hibiting sales  of  provisions  in,  a  viola- 
tion of  due-process  clause,  9-492 

FOOD  PRODUCTS: 

State's  power  to  regulate  importation  of, 
8-392 

FORECLOSURE  SALE: 

See  Mortgages. 

FOREIGN  CORPORATIONS: 

See  Corporations. 

Bond  of  canvasser  for,  as  interstate  com- 
merce, 8-386 

Composition  imder  foreign  statute,  effect 
of,  8-692 

Conditions  on  admission  of,  8-522 
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FOREIGN  CORPORATIONS  —  Confd. 

Consolidation  under  state  laws,  8-624 

Counterfeiting  notes  of,  as  offense  against 
international  law^  8-636 

Exclusion  by  state,  8-522 

Filing  charter,  power  of  state  to  require, 
8-623 

Insurance  companies,  power  of  state  to 
regulate  admission  of  foreign,  8-524 

Interstate  commerce,  furnishing  and  ad- 
justing milling  machinery  by,  as,  8-384 

Limitation  on  power  of  state  to  exclude,  8- 
523 

Privilege  tax  on,  by  states,  see  Commbbce. 

Sale  of  goods  by,  is  interstate  commerce, 
8-384 

State  cannot  interfere  with  property  right 
in  patent,  8-631 

State  may  regulate  condition  of  doing  busi- 
ness, 8-564 

State  taxation  of,  as  tax  on  interstate  com- 
merce, see  COMMEBCE. 

FOREIGN  JUDGltfENTS: 

Faith  and  credit  clause,  effect  to  be  given 
foreign  judgment  under,  see  Faith  *aitd 
Credit. 

FOREIGN  RELATIONS: 

Powers  of  federal  government  as  to,  8-288 

FOREIGN  SLAVE  TRADE: 

See  Slaves  and  Slavery. 

FOREST    RESERVATIONS: 

Regulations  constituting  destruction  ^  of 
timber  on,  criminal  offense,  uncouBtitu- 
tional,  8-291 

FORFEITURE  OF  LAND: 

Statute  providing  for,  unconstitutional,  8- 
736 

FORFEITURES : 

See  Fines  and  Penalties. 

FORGING: 

See   COUNTERFEITINO  AND    FOBOINO. 

FORMER  JEOPARDY: 

See  Jeopardy. 

FORNICATION: 

Statute  imposing  heavier  punishment  where 
offense  is  between  different  races  consti- 
tutional, 9-566 

FORTS: 

See  Public  Property,  Buildings,  and 
Grounds. 

Consent  as  condition  precedent  to  estab- 
lishing. 8-669 

Fortress  Monroe  and  Old  Point  Comfort, 
jurisdiction  of  federal  government  over, 
8-669 

Jurisdiction  of  federal  government  over 
property  occupied  as,  8-664 

FOURTEENTH   AMENDMENT: 

Application  not  limited  to  existing  evil,  8- 
270 

Citizenship  us  affected  by,  see  Citizens. 

Fourth  Amendment  as  affected  by,  9-398 

Interpretation  by  reference  to  Fifth 
Amendment,  9-427 

Liberty  secured  by,  9-428 

Not  limited  to  legislation  concerning  en- 
franchised race,  8-254 


FOURTEENTH  AMENDMENT  —  ConVd. 

Origin  and  adoption  of,  9-384 

Retrospective  operation  of  third  section, 
9-628 

Rights  protected  by  privileges  and  im- 
munities clause,  see  Citizens. 

Thirteenth  Amendment  compared  with,  9- 
633 

To  be  liberally  construed,  8-256 

FRANCHISES : 

Assignment  of  property  and  franchises  as 
affecting  grant  of  exemptiops  and  ex- 
clusive privileges,  8-808 

Bridge  companies,  exclusive  privileges 
granted  to,  cannot  be  infringed,  8-836 

Condemnation  of  corporation  franchise  un- 
der power  of  eminent  domain  not  im- 
pairment of  charter  obligation,  8-758 

Construction  of  grant  of  exclusive  privi- 
leges, 8-810 

Dissolution  of  constituent  companies  of 
consolidated  corporations  as  affecting 
grant  of  exclusive  privileges,  8-809 

Doubts  resolved  against  claims  of  exclu- 
sive privileges,  ^811 

Exclusive  privileges,  construction  of  grant 
of,  8-810 

Exclusive  privileges,  dissolution  of  con- 
stituent companies  of  consolidated  cor- 
poration as  affecting  grant  of,  8-809 

Exclusive  privileges,  effect  of  grant  of,  to 
ferry  company,  8-839 

Exclusive  privileges  granted  to  bridge  com- 
panies cannot  be  infringed,  8-836 

Exclusive  privileges  granted  to  railroad 
company,  validity  of  statute  affecting, 
8-813 

Exclusive  privileges,  grant  of,  to  water- 
works company  as  contract,  8-825 

Exclusive  privileges,  privileges  and  im- 
munities clause  as  affecting,  see  Citi- 
zens. 

Exemptions  and  exclusive  privileges  as  af- 
fected by  assignment  of  property  and 
franchises,  8-808 

Ferry  companies,  exclusive  privileges 
granted  to,  effect  of,  8-839 

Ferry  companies,  franchise  of  a  contract, 
8-839 

Grant  of,  as  exercise  of  power  to  regulate 
commerce,  8-401 

Highways  and  bridges,  grant  of  franchise 
to  construct  in  aid  of  postal  service,  8- 
613 

Implication  of  exclusive  privilege  does  not 
arise  by,  8-811 

Interstate  commerce,  power  to  engage  in, 
not  state  franchise,  8-378 

Lottery  franchise  may  be  repealed,  8-855 

Presumption  in  favor  of  grant  of  exclusive 
privileges  not  allowed,  8-811 

Property,  franchise  ns  wJ+hin  meaning  of 
due-process  clause,  9—457 

Purchase  of  corporate  property  at  fore- 
closure sale  as  passing  title  to  franchise, 
8-809 

Rates  of  ferry  company,  power  of  state  to 
regulate,  8-840 

State  taxation  of,  as  interference  with 
commerce,  see  Commerce. 

Strict  construction  of  grant  of  exclusive 
privileges,  8-811 
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Succeeding  corporations,  exemption  from 
taxation  does  not  pass  to,  8-808 

Taxation  of  franchise  granted  bj  state,  8- 
354 

Tolls,  charter  provisions  of  navigation  com- 
pany as  to,  cannot  be  altered,  8^40 

Turnpike,  franchises  of,  cannot  be  in- 
fringed, 8-834 

Waterworks  companies,  grant  of  exclusive 
privileges  to,  as  contract,  8-825 

Waterworks  companies,  protection  afforded 
to  francnise  of,  8-823 

FRANCHISE    TAX: 

oee  Corporations. 

FRAUD: 

Faith  and  credit  to  be  given  judgment  aa 

affected  by  fraud,  9-161 
Public  lands,  fraud  in  title  to,  9-203 

FRAUDULENT    CONVEYANCES: 

Power  of  Congress  to  prohibit,  8-686 
State   statutes  respecting   fraudulent   con- 
veyances, operation  of,  in  federal  courts, 
9-114 

FREEDOM  OF  SPEECH  AND   PRESS: 

Aliens  not  protected  by  provision,  9-244 

Exclusion  from  mail  of  printed  matter,  as 
interference  with,  8-016 

Exclusion  of  improper  mail  matter  not  a 
violation  of  provision,  9-244 

Libels  or  indecent  articles,  provision  does 
not  authorize  publicatioi*  of,  9-244 

Lottery  advertisements,  exclusion  from 
mails  of  newspapers  containing,  not  a 
violation  of  provision,  9-244 

President  entitled  to  protection  of  pro- 
vision, 9-244 

Privilege,  freedom  of  speech  as,  9-399 

Prohibition  against  mailing  improper 
paper,  not  a  violation  of  provision,  9-244 

Prohibition  against  soliciting  political  con- 
tributions not  a  violation  of  provision,  9- 
244 

Publication  of  libels  or  indecent  articles 
not  authorized  by  provision,  9-244 

Soliciting  political  contributions,  prohibi- 
tion against,  not  a  violation  of  pro- 
vision, 9-244 

States,  provision  as  to  freedom  of  speech 
and  press  not  a  limitation  on,  9-244 

FREE  ENTRY: 

Right  of,  in  Porto  Rico,  8-280 

FREE  PASS: 

See  Tickets  and  Fares. 

FREIGHT: 

See  Carriers  of  Freight. 
State  taxation  of,  as  tax  on  interstate  com- 
merce, see  Commerce. 

FUGITIVE: 

Fugitive  "charged  with  crime,"  8-261 

FUGITmS  SLAVE  LAW: 

Constitutionality  of,  9-190 

FULL  FAITH  AND  CREDIT: 

See  Faith  and  Credit. 


GAMBLING: 

Betting  on  contests  outside  of  state,  S-619 
Pool  rooms,  transmission  of  tel^rams  to, 

may  be  prohibited,  8-618 
Telegrams,  transmission  of  money  by,  may 

be  prohibited,  8-519 
Telegrams,  transmission  of,  to  pool  roonu, 

may  be  prohibited,  8-518 

GAME  AND  GAME  LAWS: 

Due  process  of  law  clause,  statute  prohibit- 
ing sale  of  quail  not  a  violation  of,  9- 
503 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Possession  of  game  in  closed  season,  statute 
making  unlawful  not  a  violation  of  due- 
process  clause,  9-503 

Privileges  and  immunities  clause  does  not 
invalidate  state  statute  regulating  tak- 
ing of  game,  9-173 

Shipping  game  out  of  state,  statute  pro- 
hibiting, constitutional,  9--405 

State  regulation  of  possession  of,  8-611 

G^V^ING: 

Constitutionality  of  statute  prohibiting 
certain  forms  of  gambling,  9-i605,  606 

Keeping  faro  bank  and  keeping  disorder^ 
house  distinct  offenses,  9-270 

GARNISH  AfENT: 

Common  carrier  subject  to,  8-400 

Process  against  resident  debtor  of  non- 
resident defendant,  faith  and  credit  to 
be  given  to  proceedings^  9-150 

Service  of  garnishment  process  on  one  tem- 
porarily within  state,  faith  and  credit  to 
be  given  to  judgment  based  on,  9-151 

Statute  changing  remedy  by,  not  unconsti- 
tutional, 8-874 

GAS  COBfPANIES: 

Due  process  of  law  clause  as  affecting  reg- 
ulation of,  see  Due  Process  of  Law. 

Rates,  statute  regulating,  constitutionality 
of,  9-582 

GAS  WORKS: 

Impairment  of  charter  obligation,  exercise 
of  police  power  over  gas  works,  not  un- 
constitutional as,  8-755 

GAUGER: 

See  Commerce. 

Power  of  state  to  appoint  for  port,  8-898 

GENERAL  PARDON: 

See  Pardon. 

GENERAL  WELFARE  CLAUSE: 

Effect  as  limitation  on  taxing  power,  8- 
357 

GIFT: 

Gift  to  department  by  foreign  power  not 
prohibited,  8-712 

Government  institution,  gift  to  not  pro- 
hibited, 8-712 

Officer,  prohibition  against  acceptance  of 
foreign  gift  from  foreign  government  by, 
8-712 


Fl'TV' RES : 

See  Sales. 


GOODS  IN  TRANSIT: 

State  taxation  of,  see  Commerce. 
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GOVERNMENT: 

See  Departments. 

As  government  of  stairs  in  political  capa- 
city, 8-282 
Boundary  between  national  and  state  sov- 
ereignty, 8-287 
Creation  of,  by  Constitution,  8-288 
Powers  of: 

Acts  in  excess  of  constitutional  author- 
ity ultra  vires^  8-283 
Capacity  to  contract,  8-287 
Citizenship,  admission  of  aliens  to,  8- 

289 
Confined   to  limits  employed   by  Con- 
stitution, 8-282 
Constitution   the  source  of  power,   8- 

281 
Declaration  of  war,  8-289 
Delegated  powers,  8-281 
Discretion  as  to  manner  of  exercise  of, 

8-282 
Discretion  as   to   means   of  execution, 

8-281 
Distribution  among  departments,  8-285 
Enforcement  by  resort  to  courts,  8-283 
Enforcement  of  implied  powers,  8-283 
Enforcement    of    powers    conferred   by 

Constitution,  8-282 
Exclusion   of   state   from   powers   con- 
ferred   on    national    government,    8- 
287 
Foreign  commerce,   power  to  regulate, 

8-289 
Implied  powers,  8-281,  283 
Incidental  and  auxiliary  powers,  8-284 
Insurrection,  suppression  of,  8-289 
Invasion,  power  to  repel,  8-289 
Limitation  of  powers  granted,  8-282 
Limitations     upon     jurisdiction     and 

functions,  8-283 
Limited  to  express  or  implied  powers, 

8-284 
Limited  to  those  enumerated,  8-281 
Manner  of  enforcement,  8-283 
Power   existing  as   an   aid  to  express 

powers,  8-284 
Power  inferred   from  an  aggregate  of 

powers,  8-285 
Powers     limited     to     those     expressly 
granted  or  properly   implied,   8-281 
Powers    not    granted    to,    reserved    to 

states,  8-281,  289 
Preamble  not  source  of,  8-280 
Relation   of   powers  to  each  other,  8- 

281 
Relation  to  foreign  countries,  8-288 
Statute  incidentally  extending  beyond 

limitation,  8-285 
Supremacy  in  exorcise  of  constitutional 

powers,   8-282 
To  take  bond,  8-287 
Treaties,   8-289 
Powers,  of  general  government  to  provido 

for  defense,  8-277 
Republican    jform    of,    guarantee    of,    see 

States. 
Respective  functions  of  state  and  national 

governments,  8-288 
Sovereignty  of,  8-282 
State  governments  not  interfered  with,  by, 

8-288 
Supremacy  of  national  government  within 
its  sphere,  8-282 
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GOVERNMENTAL  AGENCIES: 

Limitation  on  power  of  state  to  regulate 
admission  of  foreign  corporation  acting 
as,  8-523 

GOVERNMENT  PROPERTY: 

See  PuBUc  Property,  Buildings,  and 
Grounds. 

GOVERNOR: 

See  States. 

Acceptance  of  resignation  of  representative 
by,  not  essential,  8-309 

Death  penalty,  power  of  governor  to  fix 
time  of  carrying  out,  9-438 

Demand  by  in  extradition  proceedings,  9- 
186 

Executive  commission  to  senator  not  con- 
clusive as  to  election,  8-324 

Legislature  may  determine  conflicting 
claims  to  office  of,  9-215 

Power  of,  to  regulate  election  on  failure  of 
legislature  to  act,  8-318 

Senators,  power  as  to  appointment  of,  8-313 

Suits  against  governor  in  official  capacity, 
9-367 

Time  for  election  to  fill  vacancy  in  House 
of  Representatives  fixed  by,  8-309 

Warrant  of  arrest  in  extradition  proceed- 
ings, power  to  issue,  9-186 

GRAIN: 

Exportation  of,' power  of  state  to  regulate, 
8-512 

GRAIN  ELEVATORS: 

Due  process  of  law  clause  as  affecting  regu- 
lation of,  see  Due  Process  of  Law. 

Rates,  constitutionality  of  statute  regulat- 
ing, 9-583 

GRAND  JURY: 

See  Jury  and  Jury  Trial. 

GROSS  RECEIPTS: 

State  tax  on,  see  Commerce;. 

GUARDIAN  AND  WARD: 

Appointment  of  guardians  of  minors  having 
living  parents,  statute  providing  for,  con- 
stitutional, 9-404 

Liability  of  father's  estate  when  acting  afl 
guardian  of  minor  son,  statute  providing 
for,  not  a  contract.  8-773 

Nonresident  ward,  recovery  by  guardian 
of  property  belonging  to,  9-535 

GUNS: 

Statute  regulating  kinds  of,  which  may  be 
used  in  hunting  not  a  violation  of  due- 
process  clause,  9-503 

HABEAS  CORPUS: 

Appellate  jurisdiction  of  Supreme  Court  in 

cases  of,  9-127 
Arrest  after  suspension  of  writ,  protection 

of  officers  making,  8-693 
Bills  of  appeal,  provision  not  applicable  to, 

8-690 
Commutation  of  death  sentence  to  life  im- 
prisonment as  affecting  writ,  9-20 
Effect    of    proclamation    of    suspension    on 

pending  writ,  8-692 
Enabling  statute,  authority  of  President  to 

suspend  writ  without,  8-692 
Executive  and  legislative  powers  in  regard 

to,  8-690 
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HABEAS  CORPUS  —  ConVd. 

Exigency  requiring  suspension,  power  to 
determine,  8-691 

Extent  of  power  of  Supreme  Court  to  issue 
writ  of,  9-123 

Extradition  proceedings,  issue  of  writ  of 
habeas  corpus  in,  9-187 

Illegal  arrest,  suspension  of  writ  as  affect- 
ing right  of  action  for,  8-693 
■    Implied  power  to  suspend  writ  of,  8-286 

Inferior  courts,  issuance  and  suspension  of 
writ  by,  8-633 

Issuance  of  writ,  effect  of  suspension  on, 
8-693 

Jurisdiction  of  United  States  courts  on  ha- 
beas corpus  to  discharge  person  held  for 
extradition,  9-187 

Martial  law,  proclamation  of,  as  author- 
izing suspension  of  writ  by  President,  8- 
692 

Nature  of  writ,  8-690 

President,  authority  of,  to  suspend  writ 
without  enabling  statute,  8-692 

President,  powers  as  to  suspension  of  writ, 
8-691 

President,  proclamation  of  martial  law  as 
authorizing  suspension  of  writ,  8-692 

Privilege  of  writ,  8-690 

Proclamation  of  suspension  by  President, 
effect  on  pending  writ,  8-692 

Refusal  of  state  court  to  grant  habeas  cor- 
pus, effect  of,  9-451 

Scope  of  power  of  Congress  to  suspend 
writ,  8-693 

State  courts,  suspension  of  writs  issued  by, 
8-694 

Suspension  of  writ,  cases  in  which  allowed, 
8-693 

Suspension  of  writ,  Conp^ess  exclusive 
judge  as  to  exigency  requiring,  8-691 

Suspension  of  writ,  effect  on  issuance,  8- 
693 

Suspension  of  writ  issued  by  state  courts, 
8-694 

Suspension  of  writ,  power  of  Congress  as 
to,  8-691 

Suspension  of  writ,  powers  of  President  as 
to,  8-691 

Suspension  of  writ,  protection  of  officers 
making  arrests  after,  8-693 

Suspension  of  writ,  scope  of  power  of  Con- 
gress, 8-693 

Suspension,  writs  to  which  power  of,  ap- 
plies, 8-690 

When  suspension  of  writ  is  authorized,  8- 
693 

HAPPEN: 

Happening  of  vacancies,  8-261 

HARBOR  MASTER: 

Discrimination  in  regulating  fees  of,  valid- 
ity of  statute  providing  for,  9-181 

Fees  for,  as  tonnage,  8-903 

Fees  of  harbor  master,  validity  of  statute 
providing  discrimination  in,  9-181 

State  statute  requiring  fees  for,  valid,  8- 
894 

HARBORS : 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Regulations  of,  as  affecting  interstate  com- 
merce, see  Commerce. 


HARBOR  WARDENS: 

Statute  requiring  payment  of  fees  for, 
valid,  8-894 

HAWAIIAN  ISLANDS: 

Annexation  of,  effect,  8-279 
Applicability  of  tariff  laws  to,  8-279 
Due  process  of  law  clause,  operation  of,  in 
Hawaiian  Islands,  9-290 

HEAD  MONEY: 

See  Aliens. 

HEALTH : 

See  Quarantine. 

HEALTH    LAWS: 

See  Commerce. 

HEARING : 

Due  process  of  law,  hearing  as  element  of, 
see  Due  Process  of  Law. 

HIGHWAYS: 

Grant  of  franchises  to  construct  bridges 
and,  in  aid  of  postal  service,  8-613 

HISTORY: 

As  affecting  construction  of  Constitution, 
8-267 

HOMESTEAD    ASSOCIATIONS: 

Regulation  of  business  of,  constitutional. 
9-607 

HOMICIDE: 

Conviction  of  assault  and  battery  not  bar 
to  indictment  for  murder,  9-270 

Murder  by  foreigner  on  foreign  ship,  juris- 
diction of  federal  courts  as  to,  ^-635 

Murder  committed  on  vessel  held  by  pirate, 
jurisdiction  of  federal  courts  of,  8-635 

HOSPITALS : 

Prohibition  against  establishment  of,  in 
certain  districts,  constitutional,  9-531 

Prohibition  against  establishment  of,  in 
certain  portion  of  city  not  a  denial  of 
equal  protection  of  laws,  9-549 

HOUSE  OF  REFUGE: 

Establishment  of  house  of  refuge  for  women 
not  a  denial  of  equal  protection  of  laws, 
9-550 

HOUSE  OF  REPRESENTATIVES: 

See  Apportionment. 

Abrogation  of  slavery  as  affecting  appor- 
tionment, 9-625 
Absent  members  may  be  compelled  to  at- 
tend, 8-325 
Apportionment    among   several    states,   8- 

303 
Apportionment  of  members  as  affected  by 

Fourteenth  Amendment,  9-625 
Articles  of  impeachment  preferred  by,  8- 

287 
Commencement  of  term  of  member,  8-335 
Delegates  from  territories: 

From  unorganized  territory,  8-299 

Ticngth  of  term,  8-299 

Origin  of  office,  8-298 

Power  of  Congress  to  abolish  office,  8- 

299 
Right  of  aliens  to  sit  as,  8-299 
Election  of  members: 

Congressionnl  regulation  of: 

Consrress  may  prescribe  time, 
place,  and  manner  of  holding, 
8-318 
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HOUSE       OF       REPRESENTATIVES  — 

ConVd, 
Election  of  members  —  Cont'd, 

Congressional   regulation   of  —  ConVd, 
Election     of     representatives     by 

general  ballot,  8-321 
Power  to  control  limited,  8-320 
Protection  of  elections,  8-319 
Punishment  for  violation  of  duty 

by  state  officers,  8-319 
State  legislation  in  aid  of,  8-318 
Supervisors,    appointment    of,    8- 
319 
Election  does  not  create  membership, 

8-297 
Election    laws    passed    by    territorial 
legislature  illegally  elected  invalid, 
8-317  ^ 
Electors,  ^  manner   in   which   qualifica- 
tions ascertained,  8-298 
Electors,  who  are  qualified  as,  8-297 
Joint  authority  of  states  and  Congress, 

8-323 
Jurisdiction    of   election    returns   and 

qualifications,  8-323 
Members  at  large,  8-321 
Minority  cannot  elect,  8-298 
Power  to  go  behind  certificate,  8-324 
Questions  of  law  and  fact,  ascertain- 
ment  of  by   House   in   determining 
election  of  members,  8-323 
Right  to  vote  for  derived   from  Con- 
stitution, 8-297 
State  constitutional   provisions,  effect 

of,  8-317 
State    council    cannot    decide,    on    tie 

vote,  8-298 
State  laws  regulating,  effect  of: 

As  to  making  returns  in  specified 

place,  8-318 
As  to  time  and  place  of  holding 

election,  8-317 
Division  of  state  into  districts,  8- 

318 
Relation    of    state    and    congres- 
sional power,  8-320 
Time  for  election  to  fill  vacancies  fixed 

by  governor  of  state,  8-309 
To  fill  vacancies,  8-309 
To  serve  special  term,  8-309 
Where  district  is  in  state  of  insurrec- 
tion, 8-298 
Where  one  of  two  candidates  ineligible, 
8-298 
Electors,   manner   in   which   qualifications 

determined,  8-298 
Electors,  qualifications  of,  9-297,  298 
Eligibility  of  members,  persons  engaging  in 

rebellion,  9-627 
Exclusion  of  territorial  delegates,  8-322 
Excuse  for  nonattendance,  8-325 
Fourteenth   Amendment,  effect  of,  on  rule 
of  apportionment  fixed  by  original  Con-    « 
stitution,  9-625 
Impeachment : 

Power  as  to,  8-310 
Impeachment  of  officers,  8-316 
Indians,  exclusion  of,  in  app^ortioning  rep- 
resentation, 9-626 
Membership,    election    and    return    do    not 

create,  8-207 
Oath  required  of  members,  9-239 
Officers,  impeachment  of,  8-310 
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HOUSE       OF       REPRESENTATIVES  — 

Confd, 
Penalty  for  failure  to  comply  with  ord2r 

to  attend,  8-325 
Powers  of: 

Bills  for  raising  revenue: 

Bills  to  which  applicable,  8-337 
Incidental  provision  in  statute  for 
payment  of  dues,  license  fees,  or 
special  taxes,  8-338 
National  currency,  statute  provid- 
ing for,  not  a  bill  for  revenue, 
8-338 
Postage,  statute  increasing  rate  of, 
not  a  bill  for  revenue,  8-338 
Qualifications  of  members: 

"  An  inhabitant  of  that  state,"  8-301 
Change  of,  by  House  not  allowed,  8- 

301 
Citizenship  at  time  of  election,  8-300 
Citizenship,  how  determined,  8-300 
Citizenship,  presumption  in  favor  of, 

8-300 
Constitutional    provisions    as    to,    ex- 
clusive, 8-301 
"  Corrupt     Practices     Act "     affecting 
qualifications,    unconstitutional,    8- 
302 
Delegates    from    territories,    power    of 
Congress  to  prescribe  qualifications, 
8-302 
Disqualification  of  member,  resolution 

of  House  as  relieving,  9-628 
Employment  in  government  service  as 
affecting  * 

In  District  of  Columbia,  8-301 
In  foreign  country,  8-301 
Exclusive  jurisdiction  of  House  to  de- 
termine, 8-323 
House  cannot  add  to  or  change,  8-301 
Inhabitant  defined,  8-301 
Length  of  residence  immaterial,  8-301 
Naturalized  citizens,  8-300 
Officers  under  Confederate  government, 

eligibility  of,  9-627 
Persons  educated  abroad,  8-300 
Qualification  as  voter  not  essential,  8- 

301 
Resolution  of  House  as  relieving  dis- 
qualifications of  member,  9-628 
State  cannot  add  to,  8-302 
State  defined,  8-301 
Reduction  in  representation,  restriction  of 

suffrage  as  affecting,  9-625 
Resignation,  acceptance  of,  not  necessary, 

8-309 
Resolution  of,  as  relieving  disqualification 

of  representative,  9-628 
Restriction  of  suffrage  as  affecting  reduc- 
tion in  representation,  9-625 
Seceded  states,  representation  of,  9-625 
Term,  election  to  fill  special,  8-309 
Term  of  office,  8-297 

HUSBAND  AND  WIFE: 

See  Divorce;  Marriage. 

Legacies  and  distributive  shares,  constitu- 
tionality of  statute  affecting,  as  between 
husband  and  wife,  8-854 

Marriage  not  a  contract,  8-853 

Married  Women's  Property  Act,  constitu- 
tionality of,  8-854 

Witnesses  against  each  other,  competency 
as,  8-737 
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ICE: 

Equal  protection  of  laws,  statute  regulating 
taking  of  ice  from  public  waters,  denial 
of,  9-635,  603 

IliliEGAL  CONTRACTS: 

See  CONTKACTS. 

IMMIGRANTS : 

State  taxation  of,  as  interference  with  com- 
merce, see  COMMEBCE. 

IMMUNITIES : 

See  CiTiZEKS. 

IMPAIRMENT     OF    OBLIGATION     OP 
CONTRACT: 

Abatement  of  taxes  for  street  improve- 
ments, ordinance  providing  for,  cannot^ 
be  repealed,  8-774 

Abatement  of  war  interest,  statute  provid- 
ing for,  valid,  8-861 

Abolition  of  constitutional  office  by  con- 
stitutional conventions,  8-846 

Abolition  of  grade  crossings  not  impair- 
ment of  charter  of  railroads,  8-757 

Abrogation  by  statute  with  consent  of  rail- 
road of  contract  with  city  for  paving 
streets  valid,  8-817 

Abrogation  of  municipality,  obligations 
cannot  be  evaded  by,  8-781 

Abuse  of  police  power,  when  prohibition  ap- 
plicable to,  8-753 

Acknowledgment  of  deed.  Act  curing  defects 
in,  valid,  8-867 

Actions,  change  of  limitation  of,  must  be 
reasonable,  8-868 

Actions,  statute  absolutely  barring,  invalid, 
8-868 

Act  of  incorporation,  repeal  of  before  ac- 
ceptance not  unconstitutional,  8-761 

Additional  privileges,  grant  of  to  corpora- 
tion, valid,  8-787 

Addition  to  remedy,  statute  providing  for, 
constitutional,  8-879 

Adjacent  water,  exclusive  right  to  not  ex- 
pressly granted,  not   protected,   8-766 

Administration  of  trusts,  validity  of  stat- 
ute affecting,  8-885 

Administrative  acts  and  judicial  decisions, 
extent  to  which  provision  applies  to,  8- 
864 

Admission  of  attorney  to  practice  not  a  con- 
tract, 8-856 

Adverse  possession  under  unrecorded  deeds, 
recording  act  affecting,  valid,  8-873 

Agent  to  collect  state  claim,  terms  of  em- 
ployment not  protected  by  provision,  8- 
766 

Agreement  between  county  and  corporation 
for  maintenance  of  plank  road  not  pro- 
tected, 8-767 

Alien  creditors,  insolvency  law  affecting 
subsequent  debts  of,  valid,  8-876 

Allowance  of  costs,  regulation  of,  by  stat- 
ute, 8-886 

Amendment  of  franchise  granted  by  city 
under  right  reserved  in  ordinance,  8-817 

Amendment  of  municipal  charter  by  Act 
exempting  city  from  liability  for  acts 
of  officials,  valid,  8-783 

Amendment  of  statute  of  limitation,  effect 
of,  8-868 

Annexation  of  territory,  power  of  legisla- 
ture Lo  provide  as  to  obligations  upon,  8- 
781 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  ConVd. 

Annuity  granted  for  life  by  statute,  power 
of  legislature  to  revoke,  8-772 

Annulment  of  deeds  and  decrees,  unconsti- 
tutional, 8-885 

Appointment  of  receiver  as  infringing  right 
of  creditor  against  stockholder,  8-812 

Appointment  of  receiver  of  bank,  statute 
providing  for,  valid,  8-834 

Appointment  of  trustees  under  mortgage, 
statute  changing,  unconstitutional,  8- 
847 

Appointment  to  office  by  state  government 
not  a  contract,  8-845 

Appraisement  laws  a  part  of  existing  con- 
tract, 8-874 

Appropriation  for  internal  improvements, 
when  revocation  of,  valid,  8-772 

Appropriation  of  assets  of  state  bank  as 
school  fund  unauthorized,  8-786 

Appropriation  of  assets  of  state  banks  to 
prejudice  of  state  creditors  unauthor- 
ized, 8-786 

Appropriation  of  taxes  to  meet  state  bonds 
protected,  8-767 

Appropriation  to  reimburse  municipal  ex- 
penditures, invalidity  of  revocation  of, 
8-772 

Arrest  of  nonresident  under  insolvency 
law,  validity  of,  8-«77 

Assent,  contracts  protected  by  provision 
must  be  based  on  assent,  8-761 

Assessment  for  construction  of  turnpike,  re- 
peal of  statute  providing  for,  valid,  8- 
835 

Assessment  for  public  improvement  not  a 
contract,  8-857 

Assessment  o^  taxes  not  a  contract,  S- 
856* 

Assets  of  insolvent  corporation,  diversion 
from  creditors  invalid,  8-791 

Assets  of  state  banks  cannot  be  appropri- 
ated to  prejudice  of  creditors,  8-786 

Assignment  for  benefit  of  creditors  or  con- 
fession of  judgment  by  insolvent,  statute 
prohibiting  not  retroactive,  8-876 

Assignments,  dissolution  of  attachment  by, 
statute  providing  for  valid  as  to  subse- 
quent contracts,   8-876 

Associations  for  banking  purposes,  consti- 
tutionality of  statute  dissolving,  8-833 

Attachment  and  garnishment,  statute  chang- 
ing rule  as  to  enforcement  of  contracts 
by,  not  unconstitutional,  8-884 

Attachments  by  assignment,  dissolution  of, 
by  insolvency  laws,  unconstitutional,  8- 
874 

Attachments  by  assignment,  dissolution  of, 
by  insolvency  law,  valid  as  affecting  non- 
residents, 8-877  * 

Attachments  by  assignment,  dissolution  of, 
by  insolvency  law\  valid  as  to  subsequent 
contracts,  8-876 

Attorneys,  admission  to  practice  not  a  con- 
tract, 8-856 

Bail  bond,  substitution  of  surety  in,  not 
impairment  of  contract,  8-857 

Banking  asso^cifltions,  constitutionality  of 
statute  dissolving,  8-833 

Bank  notes  issued  by  state  bank,  receiv- 
ability  of  in  payment  of  state  debts  can- 
not be  impaired,  8-785 
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IMPAIRMENT     OF    OBIjIGATION     OF 
CONTRACT  —  ConVd. 

Bank  notes  issued  by  state  bank,  receiv- 
ability  of  in  payment  of  taxes  cannot  be 
destroyed,  8-785 

Bank  notes,  statute  making  equivalent  of 
gold  as  legal  tender,  unconstitutional,  8- 
832 

banks  and  bank  stock,  effect  of  provision 
upon  taxation  of,  8-757 

Banks'  charter  a  contract,  8-789 

Banks,  state,  contracts  of  protected  by  pro- 
vision, 8-785 

Banks,  state  regulation  of,  as  affected  by 
provision,  8-755 

Banks,  statute  providing  for  appointment 
of  receiver  of,  valid,  8-834 

Banks,  statute  restori];ig  common-law  rem- 
edy against  after  dissolution,  valid,  8- 
834 

Barring  action  absolutely,  statute  of  limi- 
tations providing  for,  invalid,  8-868 

Betterment  Acts,  validity  of,  8--874 

Board  of  agriculture  of  state,  charter  a 
contract,  8-789 

Board  of  education,  unauthorized  contract 
of  not  protected,  8-760 

Board  of  school  commissioners.  Act  creat- 
ing not  a  contract,  8-785 

Board  of  supervisors,  contracts  of,  within 
protection  of  clause,  8-774 

Bond  given  by  railroad  as  condition  to  use 
of  streets  not  a  contract,  8-817 

Bondholders,  change  of  contract  of,  with- 
out consent  invalid,  8-803 

Bondholders,  impairment  of  remedies  of  not 
allowed  in  absence  of  substantial  equiva- 
lent, 8-778 

Bondholders,  statute  limiting  rate  of  taxa- 
tion an  infringement  of  rights  of,  8-779 

Bond  ille^lly  issued  not  within  protection 
of  provision,  8-760 

Bond,  injunction  to  restrain  diversion  of 
fund  provided  for  payment  of,  8-780 

Bond,  limitation  on  levy  of  taxes  to  satisfy 
judgment  on,  unconstitutional,  8-779 

Bond  of  liquor  dealer  a  contract,  8-858 

Bonds  and  coupons  of  state,  negotiability 
of,  cannot  be  impaired,  8-768 

Bonds  and  coupons  receivable  for  taxes  pro- 
tected, 8-768 

Bonds  and  mortgages,  statute  making  tax 
on  payable  by  corporation  treasurer, 
valid,  8-757 

Bonds,  change  of  place  of  payment,  statute 
providing  for,  invalid,  8-884 

Bonds,  infringement  of  stipulation  as  to 
interest,  invalid,  8-813 

Bonds,  investment  of  funds  collected  to  pay 
interest  on,  valid,  8-779 

Bonds  issued  by  municipality  in  aid  of  rail- 
way, validity  of  cannot  be  impaired,  8- 
821 

Bonds,  liability  of  obligors  on,  cannot  be 
changed,  8-857 

Bonds  of  corporations,  rights  of  holders  of. 
protected,  8-812 

Bonds  of  municipal  corporations,  diversion 
of  revenues  appropriated  for  payment 
of.  unoonstitiitioTial,  8-779 

Bonds  of  municipal  corporations,  protec- 
tion of  clause  extended  to,  8-777 


IMPAIRMENT     OF    OBLIGATION    Or 
CONTRACT  —  ConVd. 

Bonds  of  municipal  corporations,  repeal  ol 
subsequent  statute  enlarging  taxing 
power,  valid,  8-779 

Bonds  of  municipal  corporations,  statute 
destroying  security  provided  for,  uncon- 
stitutional, 8-779 

Bonds  of  municipal  corporations,  statute 
requiring  holder  to  furnish  names  of 
prior  holders,  unconstitutional,  8-777 

Bonds  of  private  corporations  contracts, 
8-812 

Bonds  of  state,  agreement  as  to  mode  of 
payment  protected,  8-767 

Bonds  of  state,  diversion  of  fund  pledged 
for  payment  of,  unconstitutional,  8-676 

Bonds  of  state  past  due,  statute  directing 
removal  from  books  of  state,  constitu- 
tional, 8-767 

Bonds  of  state,  statute  changing  mode  of 
determining  validity  of,  constitutional, 
8-767 

Bonds  on  increase  of  capital  stock  cannot 
be  demanded  after  grant  of  charter,  8- 
787 

Bonds  owned  by  nonresidents,  subsequent 
taxation,  unconstitutional,  8-777 

Bonds  owned  by  nonresidents,  tax  on,  in- 
valid, 8-802 

Bonds,  statute  authorizing  payment  of 
other  expenses  out  of  revenues,  not  un- 
constitutional, 8-779    ■ 

Bonds,  statute  discriminating  against  tax 
levied  to  pay  judgment  on,  unconstitu* 
tional,  8-780 

Bonds,  statute  regulating  mode  of  suing  on, 
valid,  8-886 

Boundaries  of  municipal  corporation, 
change  of  by  legislature  not  infringe- 
ment of  the  provision,  8-783 

Bounty  granted  by  state  not  within  pro- 
tection of  provision,  8-761 

Breach  of  contract  by  municipal  corpora- 
tion not  a  violation  of  provision,  8-863 

Bridge  company,  condemnation  of,  valid,  8- 
769 

Broker's  license  not  a  contract,  8-853 

Buildings,  power  of  state  to  regulate  erec- 
tion of,  8-756 

Burden  of  proof,  statute  changing  rule  as 
to,  unconstitutional,  8-881 

Burden  on  enforcement  of  obligation  pro- 
hibited, 8-861 

Burial  of  dead  bodies,  state  regulation  of, 
not  within  prohibition,  8-756 

California  Water-lot  Act,  repeal  of,  not  un- 
constitutional, 8-773 

Capacity  of  party  to  contract  not  within 
protection  of  provision,  8-760 

Carriage  of  freight,  statute  imposing  pen- 
alty for  violation  to  do  certain  acts  in, 
not  within  prohibition  of  statute,  8- 
754 

Certificates  of  discharge  in  insolvency,  con- 
stitutionality of  statute  affecting  con- 
clusiveness of,  8-882 

Certificates  of  tax  sales,  constitutionality 
of  statute  affectinfif.  8-866 

Certified  copies  of  deeds,  statute  rendering 
admissible  as  evidence,  constitutional,  8- 
882 
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Cession  of  control  of  submerged  and  over- 
flowed lands,  repeal  of  statute  providing 
for,  valid,  8-773 

Change  in  mode  of  acquiring  lien  under 
judgment  not  impairment  of  obligation, 
8-851 

Change  in  remedy  favoring  objecting  party, 
statute  providing  for,  constitutional,  8- 
880 

Change  of  local  government  of  municipal- 
ity, obligations  cannot  be  impaired  by, 
8-780 

Change  of  rate  in  interest  invalid  as  to  ex- 
isting contracts,  8-851 

Change  of  remedy  by  statute  not  violation 
of  prohibition,  8-877 

Change  of  remedy  constitutional  where  sub- 
stantial remedy  left,  8-861 

Change  of  time  for  holding  count  postpon- 
ing return  of  writs,  statute  providing 
for,  invalid  as  to  existing  contract,  8- 
871 

Charter  granted  by  territorial  govern- 
ment, a  contract,  8-789 

Charter  of  bank  a  contract,  8-789 

Charter  of  corporation  created  before  the 
Revolution,  a  contract,  8-791 

Charter  of  gas  company  not  impaired  by 
taxation  of  company,  8-758 

Charter  of  insurance  company  not  im- 
paired by  statute  requiring  statement  of 
condition,  8-755 

Charter  of  municipal  corporation  granted 
simultaneously  with  that  of  private  cor- 
poration, not  a  contract,  8-782 

Charter  of  public  corporation  as  contract, 
8-781 

Charter  of  public  navigation  corporation  a 
contract,  8-786 

Charter  of  railroad  corporation  is  a  con- 
tract, 8-788 

Charter  of  railroad  corporations,  municipal 
corporations  cannot  impair,  8-789 

Charter  of  railroad  corporations,  statute 
enlarging  time  of  commencing  operation 
under,  valid,  8-789 

Charter  of  railroad  corporations,  taking  of, 
under  right  of  eminent  domain,  valid,  8- 
789 

Charter  of  railroad  impaired  by  abolition 
of  grade  crossings,  8-754 

Charter  of  railroad  not  impaired  by  change 
as  to  requirements  of  crossings,  8-754 

Charter  of  railroad  not  impaired  by  re- 
quirement that  highway  crossings  be 
maintained,  8-754 

Charter  ot  religious  corporation  a  con- 
tract, 8-789 

Charter  of  state  agricultural  college  not  a 
contract,  8-786 

Charter  of  state  board  of  agriculture  a  con- 
tract, 8-789 

Charter  provision  of  municipal  corporation 
as  to  street  improvements,  not  a  con- 
tract, 8-782 

Charter,  rights  not  constituting  part  of 
contract  created  by  grant,  not  protected, 
8-787 

Charters  of  corporations: 

Academy  endowed  by  state,  charter  of, 
not  a  contract,  8-843 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  ~  ConVa, 
Charters  of  corporations  —  Cont'd. 

Acceptance  of  charter  by  corporation 
as  substitute  for  one  surrendered, 
valid,  9-792 

Amendment  accepted  by  corporation, 
valid,  8-791 

Amendment  containing  exemption  as 
contract,  8-800 

Amendment  of  charter,  general  law 
authorizing,  controls  consolidated 
corporation,  8-809 

Amendment  of  charter  invalid  where 
rights  of  third  persons  infringed,  8- 
792 

Amendment  of  charters,  power  of  leg- 
islature as  to,  8-791 

Amendment  of  corporate  charters,  8- 
791 

Amendment  passed  at  same  session  as 
charter  valid,  8-/92 

Articles  of  association,  state  cannot 
impair  contract  of,  by  incorporation, 
8-791 

Assets  of  savings  bank,*  statute  provid- 
ing method  for  distribution  of,  among 
depositors,  valid,  8-834 

Assignment  of  property  and  franchises, 
effect  on  exemptions  and  exclusive 
privileges,  8-808 

Assignment  of  property  and  franchises, 
when  exclusive  privileges  pass,  8- 
810 

Bank  charters,  protection  of  clause  ap- 
plies to,  8-789 

Banking  companies,  charters  of,  are 
contracts,  8-831 

Banking  companies,  taxation  of,  in  ex- 
cess of  charter  limit  invalid,  8-831 

Banking  company,  taxation  on  capital 
stock  of,  not  unconstitutional,  8-831 

Bank  notes,  validity  of  statute  regulat- 
ing place  of  payment  of,  8-832 

Banks,  constitutionality  of  statute 
providing  for  resumption  of  specie 
payments  by,  8-833 

Banks,  regulation  of,  not  impairment 
of  charter  obligation,  8-755 

Banks  statute  abrogating  charter  pro- 
vision of  for  transfer  of  evidence 
of  debt,  unconstitutional,  8-832 

Banks,  statute  altering  rule  as  to  pay- 
ment of  debts  due  to,  unconstitu- 
tional, 8-832 

Banks,  statute  authorizing  suits  by  on 
notes,  valid,  8-832 

Banks,  statute  destroying  receivability 
of  notes  of,  for  taxes,  unconstitu- 
tional, 8-833 

Banks,  statute  making  debts  due  to, 
payable  in  bank  bills,  valid.  8-832 

Banks,  validity  of  statute  altering  per- 
sonal liability  of  directors,  8-832 

Bible  society,  exemption  of  property 
of,  valid,  8-802 

Bridge  companies,  grant  of  exclusive 
privilege  to,  8-836 

Bridge  companies,  grant  of  franchise 
to  competing  corporation  not  im- 
pairment of  rights  of,  8-836 

Bridge  companies,  protection  afforded 
to  franchise  of,  8-837 
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Bridge  companies,  provision  in  char- 
ter as  to  width  of  draw  cannot  be 
impaired,  8-838 

Bridge  company,  exclusive  franchise 
not  impaired  by  franchise  to  ferry 
company,  8-837 

Building  and  loan  association,  charter 
of,  cannot  be  impaired,  8-840 
f  Capital    stock    of    banking    company, 

taxation  of,  valid,  8-831 

Capital  stock,  what  included  in  exemp- 
tion of,  from  taxation,  8-803 

Cemetery  association,  charter  of,  can- 
not be  impaired,  8-841 

Change  of  business  as  affecting  exemp- 
tion from  taxation,  8-801 

Charitable  corporation,  exemption  of 
property  of,  valid,  8-802 

Charitable  institution,  charter  a  con- 
tract,  8-841 

Charitable  institution,  constitution  of 
trustees  of,  cannot  be  changed,  8- 
843 

Charter  granted  by  territorial  govern- 
ment  protected,  8-789 

Charter  provision  of  fire  insurance 
company  limiting  liability  of  policy 
may  be  abrogated  by  state,  8-830 

Charter  revocable  at  will  of  grantor 
a  quasi  contract,  8-842 

Charters  of  banking  companies  are 
contracts,  8-831 

Child  labor,  prohibition  against  em- 
ployment of,  constitutional,  8-756 

Competing  ferry  franchise,  power  of 
state  to  grant,  8-839 

Competing   franchise,   grant    of   exclu- 
sive privilege  to  bridge  company  can- 
not be  impaired  by,  8-836 
.Competing   franchise,   grant    of,    when 
not  invalid,  8-836 

Competing  franchise,  when  grant  of, 
valid,  8-834 

Competition  by  city  as  impairment  of 
exclusive  grant  to  waterworks  com- 
pany, 8-826 

Condemnation  of  rights  and  franchises 
under  power  of  eminent  domain  con- 
stitutional, 8-758 

Conditional  exemption  from  taxation, 
validity  of,  8-801 

Conditions  in  insurance  policy,  state 
may  regulate  form  in  which  printed, 
8-830 

Consideration  for  exemption  from 
taxation,  8-801 

Consolidated  corporation  subject  to 
general  law  authorizing  amendment 
of  charter,  8-809 

Consolidation  of  corporations,  effect  of 
'  exemption   contained   in   charter,   8- 
808 

Continued  operation  of  railroad  suffi- 
cient consideration  for  franchise  to 
prevent  impairment.   8-702 

Contracts  between  waterworks  compa- 
nies and  consumer,  municipal  rate 
recrulation  afTortinp.  not  invalid,  8- 
827 

Contractual  nature,  9-792 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  ConVa, 
Charters  of  corporations  —  Cont'd. 

Conveyance  of  franchise  does  not  affect 
exemption  from  taxation,  8-809 

Corporate  successor,  rights  as  to  ex- 
emption of,  contained  in  original 
charter,  8-800 

Corporation  charter  a  contract,  8-786, 
792 

Corporation  may  validate  amendment 
of  charter  by  acceptance,  8-791 

Corporations,  power  of  state  to  amend 
charters  of,  8-791 

Directors,  validity  of  statute  altering 
personal  liability  of,  8-832 

Dissolution  of  corporation  not  impair- 
ment of,  8-790 

Distribution  of  proceeds  of  insolvent 
insurance  companies,  power  of  state 
to  regulate,  8-831 

Distribution  of  savings  bank  assets 
among  depositors,  stotute  providing 
method  for,  valid,  8-834 

Drawbridge  companies,  charter  provi- 
sion as  to  width  of  draw  cannot  be 
impaired,  8-838 

Educational  corporation,  charter  pro- 
vision against  sectarian  control  can- 
not be  infringed,  8-843* 

Educational  corporation  endowed  by 
state,  charter  of,  not  a  contract,  S- 
843 

Educational  corporation,  grant  of  land 
to,  cannot  be  impaired,  8-844 

Educational   corporation,  manner  pro- 
vided by  charter  for  election  of  trus-    ' 
tees  cannot  be  changed,  8-843 

Educational  corporation,  property  do- 
nated by  state  to,  cannot  be  taken 
from,  8-843 

Educational  corporation,  removal  to 
another  place  not  impairment  of  con- 
tract of  stockholders,  8-844 

Educational  corporation,  sale  of  prop- 
erty of,  unconstitutional,  8-844 

Educational  corporation,  statutory  pro- 
hibition against  sale  of  intoxicating 
liquors  near,  not  a  contract,  8-844 

Educational  corporation,  transfer  of 
governing  power  in  contravention  of 
charter  of.  unconstitutional,  8-842 

Educational  institution,  charter  a  con- 
tract. 8-841.  842 

Educational  institution,  charter  revoca- 
ble at  will  of  grantor  a  quasi  con- 
tract, 8-842 

Effect  of  failure  to  accept  charter 
granting  exemption,  8-801 

Election  of  trustees,  mode  provided  by 
charter  cannot  be  changed,  8-843 

Eleemosynary  institution,  charter  a 
contract,  8-841 

Exclusive  franchise  granted  lighting 
companies  cannot  be  impaired,  8- 
828 

Exclusive  franchise,  grant  to  turnpike 
co/npany  protected,  8-834 

Exclusive  privileges  n rising  by  impli- 
cation not  protected,  8-810  * 

Exclusive  privileges,  pffpot  of  assign- 
ment of  propertv  and  franchises  on, 
8-808 
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Exclusive  privileges  granted  to  bridge 
company  cannot  be  impaired,  8- 
836 

Exclusive  privileges  granted  to  naviga- 
tion company  cannot  be  impaired,  8- 
840 

Exclusive  privileges  granted  to  water- 
works companies  protected,  8-824 

Exclusive  privileges,  grant  of,  not  im- 
plied, 8-810 

Exclusive  privileges,  grant  of,  to  ferry 
not  implied,  8-839 

Exclusive  privileges  in  original  char- 
ter do  not  pass  at  foreclosure  sale, 
8-809 

Exclusive  privileges,  intention  to  grant 
not  inferred,  8-810 

Exclusive  privileges  of  ferry  company 
not  impaired  by  erection  of  compet- 
ing toll  bridge,  8-840 

Exclusive  privileges  to  maintain  ferry 
gratuitously  granted  by  supplemental 
Act  revocable,  8-839 

Exclusive  privileges  to  waterworks 
company,  competition  by  city  as  im- 
pairment of,  8-826 

Exclusive  privileges  to  waterworks 
companies,  when  not  protected,  8- 
825 

Exclusive  privileges  to  waterworks 
companies,  when  revocation  war- 
ranted, 8-825 

Exemption  contained  in  amendment  a 
contract,  8-800 

Exemption  contained  in  original  char- 
ter does  not  pass  at  foreclosure  sale, 
8-808 

Exemption  contained  in  original  char- 
ter does  not  pass  to  succeeding  cor- 
poration, 8-808 

Exemption  from  forfeiture  of  charter, 
statute  cannot  impair  contract  for, 
8-833 

Exemption  from,  or  limitation  of,  taxa- 
tion as  contract,  8-799 

Exemption  from  taxation  as  affected 
bv  consolidation  of  corporations,  8- 
808 

Exemption  from  taxation,  change  of 
mode  of  taxation  as  impairment  of, 
8-804 

Exemption  from  taxation,  considera- 
tion for,  8-801 

Exemption  from  taxation  does  not  pass 
at  sale  to  enforce  statu torv  lien,  8- 
809 

Exemption  from  taxation,  effect  of 
change  of  business  on,  8-801 

Exemption  from  taxation,  effect  of  ex- 
tension of  charter  on  provision  for, 
8-800 

Exemption  from  taxation,  effect  of  fail- 
ure to  accept  charter  granting,  8- 
801 

Exemption  from  taxation,  effect  of 
lease  of  propertv  bv  corporation  en- 
titled to,  8-802  ' 

Exemption  from  taxation,  effect  of 
sale  of  charter  under  foreclosure  on, 
8-801 
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Exemption  from  taxation,  effect  of 
surrender  of  privilege,  8-808 

Exemption  from  taxation,  expreM 
grant  of,  essential,  8-810 

Exemption  from  taxation  not  conveyed 
by  conveyance  of  franchises,  8-809 

Exemption  from  taxation  not  implied, 
8-810 

Exemption  from  taxation  on  conditioiiy 
validity  of,  8-801 

Exemption  from  taxation,  particular 
provisions  for,  constituting  con- 
tracts, 8-805 

Exemption  from  taxation,  particular 
provisions  for,  not  constituting  OOD- 
tracts,  8-806 

Exemption  from  taxation,  property  in- 
cluded under,  8-802 

Exemption  from  taxation,  property  not 
used  for  corporate  purposes  not  in- 
cluded under,  8-803 

Exemption  from  taxation,  rights  of 
succeeding  corporation  as  to,  8-800 

Exemption  from  taxation,  stockhold- 
ers' consent  to  destruction  of,  essen- 
tial, 8-801 

Exemption  from  taxation  under  fore- 
closure of  special  assessments,  8-801 

Exemption  of  capital  stock,  what  in- 
cluded in,  8-803 

Exemption  of  property  of  Bible  society 
valid,  8-802 

Exemption  of  property  of  charitable 
corporation  valid,  8--i802 

Exemption  of  railroad  from  taxation, 
property  included  under,  8-803 

Exemption  of  shares  of  stock,  what  in- 
cluded in,  8-804 

Exemptions  and  exclusive  privileges  do 
not  pass  to  successor  corporation,  8- 
809 

Express  grant  of  exclusive  privilege* 
necessarv.   8-810 

Extension  of  charter,  effect  on  provi- 
sion for  exemption  from  taxation, 
8-800 

Failure  to  accept  charter  granting  ex- 
emption, effect  of,  8-801 

Ferry  company,  exclusive  franchise  of, 
not  violated  by  erection  of  compet- 
ing bridge,  8-840 

Ferry  company,  franchise  of  a  con- 
tract. 8-839 

Ferry  company,  grant  by  supplemental 
Art  of  exclusive  privilege  to  main- 
tain, revocable,  8-839 

Ferry  company,  grant  of  exclusive 
privilege  to,  not  implied,.  8-839 

Ferry  company,  revocation  of  license 
to  operate,  8-839 

Ferry  company,  state  may  regulate 
rates  of,  8-840 

Ferry  franchise,  grant  of,  not  an  im- 
pairment of  exclusive  privilege  of 
bridge  company,  8-837 

Ferry  franchise  protected  by  clause, 
8-780 

Fertilizer  company,  ordinance  may  re- 
voke authority  granted  to,  8-868 
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Fire  insurance,  charter  provision  lim- 
iting liability  on  policy  may  be 
abrogated  by  state,  8-830 

Fire  insurance,  power  of  state  to  regu- 
late form  of  policy  issued  by  for- 
eign corporations,  8-830 

Foreclosure  sale,  purchaser  at,  does 
not  acquire  exemption  contained  in 
original  charter,  8-808,  809 

Foreign  corporations,  power  of  state 
to  regulate  insurance  policy  issued 
l^,  8-830 

Forfeiture  of  charters,  statute  cannot 
impair  contract  for  exemption  from, 
8-833 

Forfeiture  of  charters,  statute  regu- 
lating proceclure  for,  valid,  8-833 

Franchise  granted  by  state  inferior 
court,  a  contract,  8-787 

Franchise  of  corporations  as  contracts, 
8-787 

Franchise  of  corporations,  condemna- 
tion of,  under  power  of  eminent  do- 
main not  impairment  of  charter  ob- 
ligation, 8-758 

Franchise  of  ferry  company  a  con- 
tract, 8-839 

Franchise  of  waterworks  companies 
protected  by  provision,  8-823 

Gas  company,  taxation  of  property  of, 
not  impairment  of  charter  obliga- 
tion, 8-758 

Governing  power  of  educational  cor- 
poration cannot  be  transferred  in 
contravention  of  charter,  8-842 

Incorporation,  state  cannot  impair 
contract  of  articles  of  association 
by,  8-791 

Insolvent  insurance  companies,  state 
regulation  of,  8-830 

Insolvent   insurance   companies,   state 
regulation    of    distribution   of    pro 
ceeds,  8-831 

Inspector  of  turnpike,  power  of  state 
to  appoint,  8-835 

Insurance  companies,  charter  provision 
as  to  place  for  bringing  suit  against, 
may  be  abrogated,  8-831 

Insurance  companies,  governmental 
regulation  of,  constitutional,  8-756 

Insurance  companies,  state  may  abro- 
gate limitations  of  liability  provided 
l>y  charter  on  policy,  8-830 

Insurance  companies,  state  may  regu- 
late remedies  against,  8-830 

Insurance  companies,  state  may  re- 
quire notice  from,  to  policy  holder 
to  renew,  8-830 

Insurance  companies,  state  regulation 
of,  8-829 

Insurance  companies,  state  regulation 
of  distribution  of  proceeds  of  insol- 
vent, 8-831 

Insurance  policy,  state  cannot  abrogate 
suicide  clause  in,  8-830 

Insurance  policy,  state  may  regulate 
typographical  form  of,  8-830 

Insurance,  power  of  state  to  regulate 
policy  issued  by  foreign  corporation, 
8-830 
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Intention  to  exempt  from  taxation  not 
inferred,  8-810 

Lease  of  property  exempt  from  taxa- 
tion to  another  corporatioo,  effect 
of,  8-802 

Legislative  control  of  insurance  com- 
panies, 8-829 

License  to  operate  ferry  revocable,  8- 
839 

Lighting  companies,  charter  as  a  con- 
tract, 8-827 

Lighting  companies,  erection  of  plant 
by  city  as  impairment  of  franchise 
of,  8-828 

Lighting  companies,  exclusive  fran- 
chise of,  cannot  be  impaired,  8-828 

Lighting  plant,  erection  of  by  city  as 
impairment  of  lighting  company's 
franchise,  8-828 

Limitation  of  liability  on  policy  in 
charter  of  fire  insurance  company, 
power  of  state  to  abrogate,  8-830 

Limitation  on  power  of  city  to  reduce 
water  rates,  8-827 

Manufacture  of  fertilizers,  municipal 
corporation  may  regulate,  8-858 

Medical  society,  charter  of  a  contract, 
8-842 

Members  of  building  and  loan  associa- 
tion, charter  rights  of,  cannot  be  im- 
paired, 8-840 

Mode  of  taxation,  change  in,  as  im- 
pairment of  exemption,  8-804 

Municipal  corporations  cannot  ab- 
rogate franchise  granted  to  water- 
works companies,  8-823 

Municipal  corporations,  grant  of  land 
by,  to  educational  corporation  can- 
not be  impaired,  8-844 

Municipal  corporations,  validity  of 
purchase  of  waterworks  by,  8-824 

Navigation  company,  exclusive  privi- 
lege granted  to,  cannot  be  impaired, 
8-840 

Notes,  statute  authorizing  bank  to 
bring  suit  on,  valid,  8-832 

Object  for  which  corporation  created 
to  be  considered  in  determining 
question  of  infringement,  8-762 

Organization  under  general  law  does 
not  affect  inviolability  of  charter, 
8-789 

Particular  provisions  for  exemption 
from  taxation  constituting  con- 
tracts, 8-805 

Particular  provisions  for  exemption 
from  taxation  not  constituting  con- 
tracts, 8-806 

Payment  of  debts  due  to  bank  in  bank 
bills,  stetute  providing  for,  consti- 
tutional, 8-832 

Payment  of  debte  due  to  banks,  stat- 
ute altering  rule  as  to,  unconstitu- 
tional, 8-832 

Payment  of  price  charged  for  grant- 
ing franchises  and  consideration  for 
exemption,  8-801 

Penalty  provided  for  failure  of  turn- 
pike companies  to  keep  road  in  re- 
pair cannot  be  increased,  8-835 
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Impsirmeat,  tto. 


IMPAIRMENT     OF    OBIjIGATION     OF 
CONTRACT  —  CWKVd. 
Charters  of  corporations  —  Cont'd. 

Policy  holder,  power  of  state  to  re- 
quire renewal  notice  from  insurance 
company  to,  8-830 
Power  of  state  to  amend,  8-791 
Proceedings  for  violation  of  charter, 
statute     regulating,     constitutional, 
8-833 
Prohibition  against  sale  of  intoxicat- 
ing liquors  near  educational  institu- 
tion not  a  contract,  8-844 
Property    included    under    exemption 

from  taxation,  8-802 
Property  not  used  for  corporate  pur- 
poses not  included  in  exemption,  8- 
803 
Public  educational  institution,  charter 

of,  not  a  contract,  8-841,  842 
Public  lands,  grant  of,  to  educational 
institutions  cannot  be  impaired,  8- 
844 
Public    policy,    effect    of    exemption 

founded  on  motives  of,  8-801 
Public  purpose  to  be  attained  by  char- 
itable corporation  special  considera- 
tion, 8-801 
Purchase   of    franchises    under     fore- 
closure,   effect    on    exemption    from 
taxation  in  charter,  8-808 
Purchase  of  waterworks  by  municipal 

corporation,  validity  of,  8-824 
Railroad  companies: 

Bridges,  grant  of  permit  to  erect 

cannot  be  impaired,  8-822 
Charters  subject  to  operation  of 

general  laws,  8-814 
Competing    or    connecting    road, 
statute  cannot  authorize  use  of 
tracks  by,  8-815 
Competing  road,  authority  to  con- 
struct, valid,  8-814 
Constitutional     power     to     alter 

rates,  8-820 
Construction   of   competing   road, 
validity  of  statute  authorizing, 
8-814 
Crossings,  validity  of  statute  re- 
quiring erection  of,  8-815 
Discrimination,  effect  of  provision 

in  charter  against,  8-820 
Establishment    of    railroad    com- 
missions,   validity    of    statute 
providing  for,  8-822 
Exclusive  privileirps,  implied  grant 

of,  not  protected,  8-813 
Exclusive    vested    privileges    pro- 
tected, 8-814 
Exemption      from      consequential 
damages,  validity  of  statute  re- 
moving, 8-816 
Farm  crossings,  statute  requiring 
erection  of,  unconstitutional,  8^ 
815 
Fencing  right  of  way,  statute  re- 
quiring, invalid,  8-815 
Franchise  ^ranted  to  railroad  com- 
pany by  municipal  corporation, 
protected.  8-814 
General  laws  as  affecting,  8-814 
Grant  of  exclusive  privileges  not 
implied,  8-813 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  ConVd. 
Charters  of  corporations  —  Confd, 
Railroad  companies  —  cont'd. 

Grant  of  public  land  to  railroad 

cannot  be  impaired,  8-822 
Interchange  of  traffic,  statute  re- 
quiring, valid,  8-815 
Location  of  station,  statute  chang- 
ing, valid,  8-822 
Mileage  books,  power  of  state  to 

require  issuance  of,  8-820 
Municipal  and  state  regulation  of 

rates,  8-818 
Ordinance  fixing  rates  as  contract, 

8-820 
Ordinance    granting   franchise,   a 

contract,  8-814 
Permit  for  erection  of  bridge  can- 
not be  impaired,  8-823 
Public  land,  grant  of,  to  railroad 

cannot  be  impaired,  8-822 
Railroad    commissions,    power    of 

state  to  establish,  8-822 
Rates,  charter  provision  as  to,  can- 
not be  altered,  8-820 
Rates,    constitutional     power    to 

alter,  8-820 
Rates,  effect  on  power  to  fix,  of 
provision  in  charter  against  dis- 
crimination as  to  another  road, 
8-820 
Rates,  state  and  municipal  regu- 
lation of,  8-818 
Rates,  when  grant  of  power  to  fix 

revocable,  8-819 
Reasonableness  of  rates  as  affeet- 
ing  power  of  state  to  fix,  8- 
820 
Regulation  of   rates,   impairment 
of  contract  authorizing  railroad 
fixed,  8-819 
Revocability  of  grant  of  power  to 

fix  rates,  8-819 
Right  of  way,  statute  cannot  re- 
quire fencing  of,  8-815 
Stations,    statute    changing   loca- 
tion of,  valid,  8-822 
Traffic     interchange,    statute    re- 
quiring, valid,  8-815 
Use   of   tracks   by   connecting  or 
competing  road,  statute  cannot 
authorize,  8-815 
Vested    exclusive    privileges    pro- 
tected, 8-814 
Railroad  corporations,  charters  of,  con- 
tracts, 8-788 
Railroad  property  included  under  ex- 
emption from  taxation,  8-803 
Rates   of   ferry   companies,   power  of 

state  to  regulate,  8-840 
Rates  of  toll  of  turnpike  companies, 

power  of  state  to  regulate,  8-834 
Rates  of  water  companies,  limitation 

on  power  of  city  to  reduce,  8-827 
Rates  of  water  companies,  regulations 

of,  not  unconstitutional,  8-%6 
Reasonable  regulations  not  an  im- 
pairment of  contract  obligation,  8- 
790 
Regulation  of  rates  by  municipal  ordi- 
nance not  invalid,  though  conanmers' 
contracts  affected,  8-827 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  CfmVd, 
Charters  of  corporations  —  ConVd. 

Regulation  of  water  rates  fixed  by  ir- 
revocable contract,  unconstitutional, 
8-827 
Regulation  of  water  rates  not  uncon- 
stitutional, 8-826 
Religious    corporations,    charters    of, 

protected,  8-789 
Religious  society,  vested   right  of  in 
trust  fund  cannot  be  impaired,  8- 
845 
Remedies  against  insurance  companies, 

power  of  state  to  regulate,  8-830 
Remedies    of    state    against    turnpike 
company,     statute     providing     for 
change  in,  constitutional,  8-836 
Removal  of  educational  corporation  to 
another    place    not    impairment    of 
stockholder's  contract,  8-844 
Reserved  power  to  amend  or  repeal: 
Amendment  affecting  operation  of 

connecting  ferry,  valid,  8-795 
Amendment  authorizing  reduction 

of  capital,  valid,  8-794 
Amendment  authorizing  subscrip- 
tion of  stock  of  another   rail- 
road, valid,  8-795 
Amendment   imposing  assessment 
for  support  of  railroad  commis- 
sion, valid,  8-795 
Amendment   of   charter    affecting 
liability  of  stockholders,  valid, 
8-794 
Amendment    of   charter    affecting 
location  of  railroad  route  valid 
where  power  to  amend  reserved, 
8-794 
Amendment   of    charter    affecting 
mode  of  voting  by  stockholders 
valid  where  power  reserved,  8- 
794 
Amendment  of  charter  by  consti- 
tutional convention,  8-793 
Amendment  of  charter  of  railroad 
company  as  to  erection  of  sta- 
tions   valid,    where    power    to 
grant  reserved,  8-794 
Amendment  of  charter,  regulation 
of  payment  of  employees,  valid, 
8-794 
Amendment  of   charter  requiring 
street   railroads   to   pave   tract 
valid  where  power  to  amend  re- 
served, 8-794 
Amendment  or  repeal  of  charter 
privilege     purchased     at     fore- 
closure sale,  8-794 
Amendment  or  repeal  of  charters, 

by  whom  exercised,  8-793 
Amendment  or  repeal  of  charters, 
consent     not     essential     where 
power  is  reserved,  8-793 
Amendment  or  repeal  of  charters, 
effect    of    power    reserved    by 
state,  8-792 
Amendment  or  repeal  of  charters, 
to   what   provisions   applicable, 
8-793 
Amendment  or  repeal,  power  re- 
served does  not  authorize  sub- 
stitution of  new  charter,  8-793 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Conr  (J. 

Charters  of  corporations  —  Cont'd, 

Reserved  power  to  amend  or  repeal  — 
ConVd. 

Amendment  or  repeal  power  re- 
served, limitation  on  exercise 
of  power,  8-793 

Amendment  permitting  another 
railroad  to  use  same  street  valid 
where  power  to  amend  reserved, 
8-796 

Amendment  regulating  rights  of 
waterworks  company,  valid,  8- 
795 

Assessments  upon  premium  notes 
due  insolvent  insurance  com- 
pany, amendment  regulating, 
valid,  8-795 

Authority  of  legislature,  8-792 

Bondholders  of  corporate  funds, 
validity  of  legislation  affecting, 
8-799* 

Capital,  charter  amendment  au- 
thorizing reduction  of,  valid,  8- 
794 

Charter  amendment  affecting  stock- 
holders' liability,  valid,  8-794 

Charter  amendment  by  constitu- 
tional convention,  8-793 

Charter  amendment  or  repeal,  con- 
sent not  essential  where  power 
reserved,  8-793 

Charter  cannot  be  replaced  by  new 
charter  under  power  to  amend 
or  repeal,  8-793 

Charter  exemption  from  taxation, 
power  of  legislature  to  with- 
draw, 8-794 

Charter  privilege  purchased  at 
foreclosure  sale,  power  of  legis- 
lature to  amend  or  repeal,  8- 
794 

Charter  provisions,  effect  of  re- 
servation of  power  in,  8-798 

Charter  provisions  regulating  pay- 
ment of  employees  may  be 
amended,  8-794 

Charter  provisions  to  which  right 
of  amendment  or  repeal  applies, 
'     8-793 

Charters,  by  whom  right  of  amend- 
ment or  repeal  exercised,  8-793 

Charters,  effect  of  reservation  of 
power  to  amend  or  repeal,  8- 
792 

Colleges,  amendments  of  charters 
of,  valid,  8-795 

Conditional  right  to  repeal,  re- 
servation in  charter,  8-798 

Consent  not  essential  to  amend- 
ment or  repeal  of  charter  where 
powers  reserved,  8-793 

Constitutional  authority  to  amend 
charters,    effect    of.    8-795 

Constitutional  convention,  power 
to  amend  charter,  8-793 

Construction,  power  reserved  not 
destroyed  by,  8-797 

Educational  institutions,  amend- 
ment of  charter  of,  valid,  8-795 

Effect  of  constitutional  provision 
reserving  power,  8-796 
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IMPAIRBIBNT     OF    OBIilGATION    OF 
CONTRACT  —  ConVd, 
Charters  of  corporations  —  Confd. 

Reserved  power  to  amend  or  repeal  — 
Cont'd. 

Effect  of  reservation  of  power  in 
charter  provision,  8-798 

Executed  contracts  cannot  be  af- 
fected  under,  8-798 

Exemption  from  taxation  con- 
tained in  charter,  power  of  leg- 
islature to  withdraw,  8-794 

Exemption  from  taxation  secured 
by  express  contract,  ir  repeal - 
ability  under,  8-797 

External  business  of  corporation, 
power  not  limited  to,  8-797 

Forfeiture  of  charter  for  failure 
to  report,  statute  providing  for, 
valid,  8-797 

General  statute  reserving  power, 
effect  of,  8-796 

Impairment  of  vested  rights  not 
allowed,  8-798 

Insurance  companies,  amendments 
reffulating  assessments  on  pre- 
mium notes  due,  valid,  8-795 

Irrepealable  charters,  power  of 
legislature  to  grant,  8-792 

limitation  on  exercise  of  reserved 
power  to  amend  or  repeal,  8- 
793 

Master  and  servant,  charter  pro- 
vision regulating  dealings  be- 
tween, may  be  amended,  8-794 

Notice  of  power,  persons  affected 
with,  8-798 

Persons  contracting  with  corpora- 
tions affected  with  notice  of 
power,  8-798  • 

Power  not  limited  to  external 
business  of  corporation,  8-797 

Provisions  of  particular  statutes 
construed,  8-797 

Railroad  charter,  amendment  of 
ferry  franchise  contained  in, 
valid,  8-795 

Railroad  charter,  amendment  of, 
imposing  assessment  for  sup- 
port of  railroad  commission, 
valid,  8-795 

Railroad  companies,  amendment 
of  charters  affecting  location  of 
route  valid  where  power  to 
amend  reserved,  8-794 

Railroad  companies,  amendment 
of  charters  affecting  erection  of 
stations  by,  valid  where  power 
to  grant  is  reserved,  8-794 

Reduction  of  capital  may  be  au- 
thorized, 8-794 

Repeal  of  charters  where  right  re- 
served bv  state,  8-792 

Reservation  in  general  statute  of 
same  effect  as  reservation  in 
charter,  8-797 

Reservation  of  power  contained 
in  Constitution,  8-795 

Reservation  of  power  contained  in. 
general  statute,  effect  of,  8- 
796 

Reservation  of  power  in  charter 
provision,  8-798 


IMPAIRMENT     OF    OBLIGATION     OP 
CONTRACT  —  ConVd. 
Charters  of  corporations  —  Confd. 

Reserved  power  to  am  end  or  repeal  — 

ConVd. 

Reservation   of  power   in  statute 

not  essential  when  granted  by 

Constitution,  8-796 

Reserved  power  to  amend  or  repeal 

charters.  8-792 
Revocation    of    special    privileges 
under  reserved   power  in  char- 
ter, 8-798 
Rights    of    waterworks    company, 
amendment     regulating,     valid, 
8-795 
Securities  of  corporations,  valid- 
ity of  legislation  affecting,   8- 
799 
Special  privileges  may  be  revoked 
under  reserved  power  in  char- 
ter, 8-798 
Statutes,   provisions   of,   in    par- 
ticular cases  construed,  &-797 
Stockholders,  amendment  of  char- 
ter affecting  mode  of  voting  by, 
valid  where  power  to  amend  re- 
served, 8-794 
Stockholders'     liability,      charter 
amendment  affecting,  valid,  8- 
794 
Street  railroad  companies,  amend- 
ment of  charter   as  to  paving 
tracks,    valid    where    power    to 
amend  reserved,  8-794 
Subscription  of  stock  of  another 
corporation,  amendment  author- 
izing, valid,  8-795 
Taxation,  power  of  legislature  to 
withdraw     charter     exemption 
from,  8-794 
Vested  rights  cannot  be  impaired. 

8-798 
Voting    by    stockholders,    amend- 
ment of  charter  affecting  mode 
of,  valid  where  power  to  amend 
reserved,  8-794 
Restrictions  cannot  be  placed  on  right 
of   company   under   charter   to   sell 
property,  8-836 
Revocation     of     exclusive     privileges 
granted  waterworks  companies,  when 
valid,  8-825 
Revocation  of  exclusive   privileges  to 
maintain  ferry  gratuitously  granted 
by  supplemental  Act,  8-839 
Revocation  of  license  to  operate  ferry, 

8-839 
Rights  not  constituting  part  of  con- 
tract of  corporation,  8-787 
Rights  under  charter  protected  against 

impairment,  8-787 
Sale  of  charter  under  foreclosure,  ef- 
fect on  exemption  from  taxation,  8- 
801 
Sale  of  intoxicating  liquors  near  edu- 
cational  institution,   statutory  pro- 
hibition against  not  a  contract,  8- 
844 
Sale  of  property  of  educational  insti- 
tution, unconstitutional,  8-844 
Sale  to  enforce  statutory  lien,  exemp- 
tion does  not  pass  at,  8-809 
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IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  ConVd, 
Charters  of  corporations  —  Cont'd, 

Savings  baxik,  statute  providing  method 
for  distribution  of  assets  of  among 
depositors,  valid,  8-834 

Sectarian  control,  charter  provision  of 
freedom  from,  cannot  be  violated,  8- 
843 

Special  assessments  not  included  un- 
der exemption  from  taxation,  8-801 

Specie  payments  by  bank,  constitu- 
tionality of  statute  providing  for  re- 
sumption of,  8-833 

State  educational  institution,  charter 
of,  not  a  contract,  8-842 

State  regulation  of  ferry  rates,  8-840 

State  regulation  of  insurance  com- 
panies, 8-829 

State  regulation  of  tolls  fixed  by  char- 
ter of  bridge  company,  unconstitu- 
tional, 8-839 

Stockholders'  consent  not  essential  to 
destruction  of  exemption,  8-801 

Stockholders'  liability,  charter  pro- 
vision as  to,  a  contract,  8-812 

Stockholder's  liability,  constitutional- 
ity of  statute  altering,  8-788 

Stockholders  may  waive  infringement 
of  charter  by  repealing  Act,  8-889 

Stockholders,  rights  under  charter  can- 
not be  impaired,  8-787 

Stock,  what  included  in  exemption  of, 
8-803 

Succeeding  corporations  cannot  claim 
exemptions  and  exclusive  privileges, 
8-809 

Succeeding  corporations,  rights  as  to 
exemption  from  taxation  contained 
in  original  charter,  8-800 

Succeeding  corporations,  right  to  ex- 
emption in  original  charter  does  not 
pass  to,  8-808 

Suicide  clause  in  insurance  policy, 
state  cannot  abrogate,  8-830 

Suits  against  insurance  company, 
charter  provision  as  to  place  of 
bringing,  may  .be  abrogated,  8-831 

Supplement  to  charter  conferring  new 
right  or  enlarging  old  one  may  be 
revoked,  8-762 

Surrender  of  charter  by  corporation 
and  acceptance  of  substitute,  valid, 
8-792 

Surrender  of  privilege  of  exemption 
from  taxation,  8-808 

Taxation,  exemption  from,  not  implied, 
8-810 

Taxation,  exemption  from  or  limita- 
tion of,  as  contract,  8-799 

Taxation  of  banking  company  in  ex- 
cess of  charter  limit,  invalid,  8-831 

Taxation  of  property  of  gas  company 
constitutional,  8-758 

Taxation  on  capital  stock  of  banking 
company  not  unconstitutional,  8- 
831 

Taxation  on  corporate  property  and 
franchises,  constitutionality  of,  8-^ 
767 

Tax-receivability  of  bank  notes,  stat- 
ute cannot  destroy,  8-833 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  ConVd, 
Charters  of  corporations  —  ConVd, 

Toll'  bridge  company,  rate  of  tolls  fixed 
in  charter  of,  cannot  be  impaired, 
8-839 

Toll  rates  of  turnpike  companies, 
power  of  state  to  regulate,  8-834 

Transfer  of  evidence  of  debt  allowed 
by  bank  charter  cannot  be  impaired, 
8-832 

Trustees  of  charitable  institution, 
change  in  constitution  of,  impair- 
ment of  contract,  8-843 

Turnpike  companies,  charter  of  a  con- 
tract, 8-834 

Turnpike  companies,  charter  provision 
of,  as  to  sale  of  property  cannot  be 
restricted,  8-835 

Turnpike  companies,  grant  of  exclu- 
sive franchise  to,  protected,  8-834 

Turnpike  companies,  penalty  provided 
for  failure  to  keep  road  in,  repair 
cannot  be  increased,  8-835 

Turnpike  companies,  power  of  state  to 
regulate  toll  rates,  8-834 

Turnpike  companies,  statute  may  alter 
manner  in  which  state's  rights 
against  enforced,  8-836 

Turnpike  companies,  statute  requiring 
gates  of  to  be  moved,  unconstitu- 
tional, 8-835 

Turnpike  companies,  when  grant  of 
competing  franchise  valid,  8-834 

Turnpike  inspectors,  state  may  ap- 
point, 8-835 

Venue  of  action  against  insurance 
company,  charter  provision  as  to 
may  be  abrogated,  £^831 

Violation  of  charter,  statute  regulat- 
ing proceedings  for,  valid,  8-833 

Void  franchises  not  protected,  8-760 

Waiver  by  stockholder  of  infringement 
of  charter  by  repeal  act,  8-887 

Water  rates,  irrevocable  agreement  not 
to  regulate  cannot  be  impaired,  8- 
827 

Water  rates,  limitations  on  power  of 
municipality  to  reduce,  8-827 

Water  rates,  municipal  ordinance  reg- 
ulating not  invalid  because  affecting 
contracts  of  consumer,  8-827 

Water  rates,  regulations  of,  not  uncon- 
stitutional, 8-826 

Waterworks  companies,  competition  by 
city  as  impairment .  of  exclusive 
grant  to,  8-826 

Waterworks  companies,  validity  of 
purchase  of  waterworks  by  munici- 
pality, 8-824 

Waterworks  companies,  when  exclu- 
sive privilege  of,  not  protected,  ^ 
825 

Waterworks  companies,  when  revoca- 
tion of  exclusive  privilege  valid,  8- 
825 

Waterworks,  exclusive  privileges 
granted  to,  protected,  8-824 

Waterworks,   franchises  of  cannot  be 
impaired,  8-823 
Charters  of  corporations,  change  in  rule  as 
to  forfeiture  of,  invalid,  8-791 
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IMPAIRHENT     OF    OBLIGATION    OF 
CONTRACT  —  Co%V^. 

Chartere  of  oorporations,  consideration  for 
contract  created  by  grant  of,  8-787 

Charters  of  corporations,  extent  to  which 
subject  to  state  regulation,  8-780 

Charters  of  corporations,  laws  for  better 
government,  not  infringement  of,  8-790 

Charters  of  corporations,  law  subjecting 
property  to  payment  of  debts  not  in- 
fringement of,  8-790 

Charters  of  corporations  organized  under 
general  laws  are  contracts,  8-789 

Charters  of  corporations,  public  control  of 
franchise  exercised  by,  8-790 

Charters  of  corporations,  repeal  of,  before 
organization,  valid,  8-791 

Charters  of  municipal  corporations,  amend- 
ment of,  by  Act  exempting  city  from 
liability  for  acts  of  officials,  valid,  8- 
783 

Charters  of  municipal  corporations  granted 
by  English  sovereigns,  not  contracts,  8- 
782 

Charters  of  municipal  corporations,  limita- 
tion of  rule  that  they  are  not  contracts, 
8-782 

Charters  of  municipal  corporations,  limita- 
tion on  power  of  legislature  to  abrogate, 
8-783 

Charters  of  municipal  corporations  not 
contracts,  8-782 

Charters  of  private  corporations  are  con- 
tracts, 8-786 

Citizens  of  rebel  states,  legal  contracts  be- 
tween, protected,  8-763 

Claim  affainst  corporation,  change  as  to 
method  of  enforcement,  valid,  8-776 

Clear  proof  of  impairment  essential,  8- 
866 

Collateral  inheritance  tax,  repeal  of  stat- 
ute as  to,  not  unconstitutional,  8-772 

Collection  of  state  claims,  terms  of  em- 
ployment of  agents  for,  not  protected,  8- 
766 

College  of  agriculture  founded  by  state, 
charter  of,  not  a  contract,  8-786 

Commerce,  regulation  of,  as  affected  by 
prohibition  against  impairment  of  con- 
tracts, 8-761 

Compensation  and  tenure  of  puMic  officer 
not  a  contract,  8-845 

Compensation  of  public  officer  for  services 
rendered  cannot  be  reduced,  8-846 

Compensation  of  public  officer  may  bo 
changed, -8-846 

Compromises  with  creditors,  regulation  of 
effect  of,  valid,  8-885 

Conclusiveness  of  certificates  of  discharge 
in  insolvency,  constitutionality  of  stat- 
ute affecting.  8-882 

Conclusiveness  of  tax  deed  ns  evidence,  rule 
as  to,  cannot  be  altered,  8-881 

Condemnation  of  exclusive  privileges,  ef- 
fect of  provision  upon,  8-758 

Condemnation  of  purchase  of  real  estate, 
validity  of,  8-759 

Condemnation  proceedings,  protection  of 
clause  not  extended  to,  8-774 

Condition  precedent  to  recovery  on  con- 
tract, statutory  provision  for  pa3rment 
of  taxes  as,  unconstitutional,  8-884 
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Conditions  attached  to  street  improvements 
cannot  be  annulled,  8-774 

Conditions  imposed  on  foreign  corporation 
as  impairment,  8-866 

Confederate  notes,  protection  accorded  to 
contracts  with  reference  to,  8-869 

Confederate  states,  legal  contracts  between 
citizens  of,  protect^,  8-763 

Confession  of  judgment  as  a  contract,  8- 
848 

Confession  of  judgment  or  general  assign- 
ment by  insolvent,  statute  prohibiting, 
not  retroactive,  8-876 

Confirmation  of  proceedings  of  courts,  stat- 
ute providing  for,  valid,  8-883 

Consent  of  bondholders  essential  to  change 
of  contract,  8-813 

Consent  of    railroad   to  abrogate  contract 
with   city   for  paving  streets,   valid,   8- 
817 
.  Consent  of  state  to  suits  not  a  contract, 
8-770 

Consideration  and  intent,  constitutionality 
of  statute  allowing  proof  by  parol  evi- 
dence, 8-882 

Consideration,  continued  operation  of  rail- 
road as,  bringing  franchise  within  pro- 
tection of  provision,  8-762 

Consideration,  contracts  to  be  protected  by 
provision  must  be  founded  on,  8-761 

Consideration,  determination  as  to  whether 
contract  based  on,  8-762 

Consideration  for  contract  created  by  grant 
of  corporate  charter,  8-787 

Consideration  necessary  to  bring  contract 
within  protection  of  provision,  8-762 

Consideration,  objects  for  which  corpora- 
tion created  as,  8-762 

Constitutional  exemptions  and  statutory 
privileges  and  exemptions  distinguished, 
8-870 

Constitutional  limitation  upon  municipal 
indebtedness  not  applicable  to  existing 
contracts,  8-774 

Constitutional  offices  may  be  abolished  by 
constitutional   convention,  8-846 

Constitution,  insolvency  law  in  force  at 
time  of  adoption  of,  not  subject  to  pro- 
vision, 8-876 

Constitution  of  state  not  protected  by  pro- 
vision, 8-770 

Construction  of  state  statutes  by  state 
courts  existing  at  time  contract  made 
as  binding  on  federal  court,  8-887 

Construction  of  state  statutes  by  state 
courts,  extent  to  which  followed  in  fed- 
eral courts,  8-887 

Construction  of  state  statutes  by  state 
courts  not  binding  on  federal  courts  in 
determining  question  of  impairment.  8- 
887 

Construction  of  statute  affecting  rights  of     • 
bondholders,  change  in,  unconstitutional; 
8-778 

Construction  of  statute  by  courts  as  part 
of  contract,  8-865 

Construction  of  statute  of  frauds,  statute 
fixing,  constitutional,  8-882 

Construction  placed  on  law  by  courts  a 
part  of  obligation,  8-861 
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Construction  to  render  clause  inoperative 
not  allowed,  8-760 

Contingent  or  speculative  obligation  not 
within  prohibition,  8-860 

Contract  in  violation  of  prohibited  statute 
not  protected,  8-761 

Contract  in  writing,  contradiction  of,  by 
parol  evidence,  statute  changing  rule  as 
to,  constitutional,  8-883 

"Contract,"  meaning  of  term,  8-761 

Contract  of  record,  fiction  that  judgment 
is,  8-849 

Contract  protected  must  be  valid,  8-760 

Contracts  arising  by  implication  protected, 
8-762 

Contracts  between  citizens  of  a  state,  opera- 
tion of  provision  on,  8-751 

Contracts  between  master  and  servant, 
taxation  affecting  not  within  prohibition, 
8-767 

Contracts  entered  into  under  duress  not 
protected,  8-761 

Contracts,  federal  statute  affecting  remedy 
to  enforce  not  within  prohibition,  8-762 

Contracts  made  on  faith  of  taxation,  pro- 
tected, 8-776 

Contracts  made  pending  approval  of  stat- 
ute, protection  afforded,  8-866 

Contracts  of  states,  provision  applies  to, 
8-763 

Contracts  protected  by  provision  must  be 
founded  on  consideration,  8-761 

Contracts  to  which  provision  extended,  na- 
ture of,  8-760 

Contracts  with  government  departments, 
prohibition  not  applicable  to,  8-763 

Contract  to  render  service  to  state  at  speci- 
fied time  cannot  be  impaired,  8-846 

Contractual  elements  lacking  in  judgment, 
8-840 

Convenience  of  remedy,  statute  impairing, 
not  unconstitutional,  8-880 

Conveyance  in  fraud  of  creditors,  statutory 
regulation  of,  valid,  8-886 

Convict-labor  contracts,  extent  of  protec- 
tion afforded  to,  8-767 

Corporate  franchises  and  privileges,  grant 
of  by  state  within  protection  of  provision, 
8-764 

Corporate  franchises  •are  contracts  after 
acceptance,  8-787 

Corporate  franchises  cannot  be  impaired  by 
exercise  of  police  power,  8-762 

Corporate  property  and  franchises,  effect 
01  provisions  upon  taxation  of,  8-767 

Corporate  trustees,  liability  of,  cannot  be 
altered,  8-857 

Corporation  charter  a  contract,  8-261 

Corporation  created  before  the  Revolution, 
charter  a  contract,  8-791 

Corporation  created  by  territorial  govern- 
ment, charter  of,  a  contract,  8-789 

Corporations,  change  in  rule  as  to  forfeit- 
ure of  charter  of,  invalid,  8-791 
.    Corporations,  charters  are  contracts,  8-786 

Corporations,  dissolution  of,  not  infringe- 
ment of  provision,  8-790 

Corporations,  diversion  of  assets  of  insol- 
vent from  creditors,  invalid,  8-791 

Corporations,  division  of,  invalid,  8-788 
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Corporations,  effect  of  provision  upon  con- 
demnation of  rights  ana  franchises  of, 
8-758 

Corporations,  extent  to  which  charters  are 
subject  to  state  regulation,  8-790 

Corporations,  laws  subjecting  property 
of,  to  payment  of  debts,  constitutional, 
8-790 

Corporations  may  be  granted  additional 
privileges,  8-787 

Corporations  operating  railroads,  charters 
are  contracts,  8-788 

Corporations  organized  under  general  laws, 
charters  of  are  contracts,  8-789 

Corporations,  prohibition  does  not  affect 
exercise  of  police  power  over,  8-752 

Corporations,  reasonable  regulation  of  not 
impairment  of  vested  right,  8-790 

Corporations,  repeal  of  charter  before  or- 
ganization, valid,  8-791 

Corporations,  statute  curing  defects  in  in- 
corporation, constitutional,  8-867 

Corporations,  statute  reducing  value  of 
franchise  of,  not  unconstitutional,  8-790 

Corporations,  statute  regulating  mode  of 
service  on,  valid,  8-886 

Corporations,  when  dissolution  of  not  al- 
lowed, 8-790 

Costs,  judgment  for,  not  a  contract,  8- 
849 

Costs,  validity  of  statute  regulating  allow- 
ance of,  8-886 

Counties,  Act  establishing  not  contract,  8- 
784 

County  and  corporation,  agreement  be- 
tween, for  maintenance  of  plank  road  not 
affected,  8-767 

County,  division  of,  as  affecting  obligation 
of  contracts,  8-781 

County,  grant  of  privilege  to,  for  public 
purpose  not  a  contract,  8-784 

County  seats,  repeal  of  statute  establishing 
not  violation  of  prohibition,  8-773 

County  warrants  protected  by  provision,  8- 
766 

County  warrants,  recording  act  cannot  ren- 
der invalid,  8-873 

County  warrants,  validity  of  statute  sub- 
dividing, 8-779 

Coupons  and  bonds  of  state,  negotiability 
of,  cannot  be  impaired,  8-768 

Coupons,  limitation  on  time  for  presenta- 
tion  of,  unconstitutional,   8-768 

Coupons  receivable  for  taxes  protected,  8- 
768 

Couoons  receivable  for  taxes,  statute  pro- 
hibiting payment  of  liquor  license  taxes 
in,  constitutional.  S-768 

Coupons,  restraint  on  negotiability  of,  un- 
constitutional, 8-768 

Coupons  separated  from  bonds,  statute  pro- 
viding for  deduction  of  tax  on  bonds 
from,  invnlid,  8-768 

Court  of  claims,  federal  statute  regulating 
jurisdiction  of,  not  within  provision,  8- 
752 

Court  of  claims,  statute  altering  jurisdic- 
tion of.  not  unconstitutional,  8-752 

Courts  of  equity,  statute  regulating  juris- 
diction of,  constitutional,  8-883 
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Courts,  regulation  of,  not  a  violation  of 
proyision,  8-883 

Courts,  statute  confirming  proceedings  of, 
valid,  8-883 

Covenants  of  lease  cannot  be  impaired,  8- 
867 

Creation  of  equities  by  statute  a  violation 
of  provision,  8-885 

Creation  of  joint  tenancies,  statute  regulat- 
ing mode  of,  valid,  8-885 

Creditors  of  municipal  corporations,  stat- 
ute interfering  with  relative  rank  of,  in- 
valid, 8-776 

Creditors  of  municipality,  relative  rank 
cannot  be  disturbed,  8-774 

Creditors,   right  to  enforce  obligations  of 
■  municipal   corporation  after  transfer  of 
territory,  8-780 

Creditors,  statute  providing  for  respites 
not  infringement  of  rights  of,  8-868 

Creditors,  statutory  regulation  of  com- 
promises with,  valid,  8-885 

Creditors,  validity  of  insolvency  law  chang- 
ing rule  as  to  allowance  for  security  held 
by,  8-876 

Creditors,  validity  of  statute  requiring  en- 
forcement of  securities  by,  8-885 

Criminal  statutes  not  in  violation,  8-886 

Crossings,  charter  of  railroad  not  impaired 
by  change  of  requirements  as  to,  8-764 

Curative  statutes  not  violation  of  pro- 
vision, 8-867 

Dam,  repeal  of  act  granting  permit  to  erect, 
invalid,  8-884 

Dams  on  navigable  rivers,  protection  of 
clause  does  not  cover  grant  of  power  to 
erect,  8-761 

Dead  bodies,  state  regulation  of  interment 
of,  not  within  prohibition,  8-766 

Death  of  joint  obligor,  rule  as  to  effect  of, 
oannot  be  altered,  8-867 

Debt  reduced  to  judgment  protected  from 
impairment,  8-848 

Debt,  statute  abolishing  imprisonment  for, 
not  unconstitutional,  8-877 

Decisions  cannot  impair  obligation  of  con- 
tract, 8-865 

Decrees  and  deeds,  annulment  of,  uncon- 
stitutional, 8-885 

Dedication  of  land  for  public  purpose,  con- 
stitutionality of  statute  authorizing 
change  of  use,  8-865 

Deeds  and  decrees,  annulment  of,  uncon- 
stitutional, 8-886 

Deeds,  statute  rendering  admissible  as 
evidence  certified  copies  of,  constitu- 
tional, 8-882 

Defective  acknowledgment  of  deed,  act  cur- 
ing, valid,  8-867 

Defenses  of  sureties,  statute  regulating, 
constitutional,  8-885 

Definition  of  impairment,  8-865 

Definition  of  obligation,  8-850 

Degree  of  impairment  immaterial,  8-^66 

Demand  on  negotiable  instruments,  stat- 
ute dispensing  with,  unconstitutional,  8- 
884 

Denial  of  remedy,  statute  providing  for, 
unconstitutional,  8-880 

Departments  of  state  governments,  con- 
tracts with,  not  within  prohibition,  8-763 
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Descent  and  transmission  of  property, 
validity  of  statute  changing,  8-772 

Description  of  contract  in  judgment,  effect 
of  failure  to  include,  8-849 

Destruction  of  municipal  corporation  by 
state  not  violation  of  provision,  8-783 

Destruction  of  security  provided  for  pay- 
ment of  bond,  unconstitutional,  8-779 

Devolution  of  property,  statutes  regulating 
not  infringement  of  provision,  8-772 

Direct  interest  essential  to  entitle  one  to 
invoke  constitutional  question,  8-888 

Direct  operation  of  clause  upon  states,  8-760 

Disability  of  witnesses,  statute  providing 
for  removal  of,  constitutional,  8-882 

Discharge  in  insolvency,  constitutionality 
of  statute  affecting  concluaivenesa  A 
certificates  of,  8-882 

Discharge  of  indebtedness  by  surrender  of 
property,  statute  providing  for,  uncon- 
stitutional, 8-886 

Discharge  under  unconstitutional  insol- 
vency law,  effect  of,  8-876 

Discrimination  against  tax  levied  to  pay 
judgment  on  bond,  unconstitutional,  8^ 
780 

Dissolution  and  reincorporation  of  munici- 
pality, obligations  cannot  be  impaired 
by,  8-780 

Dissolution  of  banking  associations,  con- 
stitutionality of  statute  providing  for, 
8-833 

Dissolution  of  corporation  not  infringe- 
ment of  provision,  8-790 

Dissolution  of  corporation,  when  invalid, 
8-790 

Distinction  between  obligation  and  means 
of  enforcement,  8-861 

Distinction  between  obligation  and  remedy, 
8-861 

Distress  for  rent,  statute  abolishing,  in- 
valid, 8-884 

Distribution  of  proceeds  of  insolvent  in- 
surance company,  power  of  state  to 
regulate,  8-^31 

Distribution  of  public  funds,  constitution- 
ality of  statute  changing,  8-772 

Diversion  of  assets  of  insolvent  corporation 
invalid,  8-791 

Diversion  of  fund  provided  for  payment  of 
bonds,  restrained,  8-780 

Diversion  of  funds  set  aside  for  payment 
of  warrants  unconstitutional,  8-774 

Diversion  of  revenues  appropriated  for  pay- 
ment of  municipal  bond,  unconstitu- 
tional, 8-779 

Divestiture  of  vested  rights,  powers  of 
state  as  to,  8-867 

Division  of  corporation  invalid,  8-788 

Division  of  countv  as  affecting  obligation 
of  contracts,  8-781 

Divorce  by  legislature  not  impairment  of 
contract  obligation,  8-854 

Divorce,  coTi<«titutionality  of  statute  regu- 
lating, 8-853 

Dormant  judgments,  statute  prohibition 
revival  of,  by  issuance  of  writs  of  %S. 
fa.,  valid,  8-886 

Doubtful  statutes,  when  legislative  exposi- 
tion of,  not  an  infringement  of  prorisioiu 
8-771 
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Dower  rights  cannot  be  impaired,  8-854 

Duress,  contracts  entered  into  under,  not 
protected,  8-761 

Earnings  of  heads  of  families,  validity  of 
statute  providing  for  exemption  of,  8- 
870 

Effectiveness  of  remedy,  statute  decreasing, 
unconstitutional,  8-880 

Effect  of  ordinance  reserving  right  to 
amend  on  franchise  given  by  city,  8-817 

Effect  of  prohibition  on  police  powers  of 
states,  8-752 

Effect  of  provision  as  applied  to  executory 
contracts  of  states,  8-764 

Election  or  appointment  to  public  office 
for  definite  time,  a  contract,  8-846 

Element  of  consent  lacking  in  judgment, 
8-849 

Elements  of  contract  essential  to  bring  it 
within  protection,  8-760 

Elements  of  obligation,  8-861 

Eleventh  Amendment,  limitation  of,  on 
suits  against  state  for  impairment  of 
contract,  8-770 

Eminent  domain,  contract  in  restraint  of 
exercise  of  ric^ht  not  within  protection 
of  provision,  8-760 

Eminent  domain,  effect  of  provision  on  ex- 
ercise of  right  of,  8-758 

Eminent  domain,  mode  of  exercising  by 
railroad  not  within  provision,  8-753 

Eminent  domain,  taking  of  railroad 
charter  under  right  of,  constitutional,  8- 
789 

Encouragements  to  engage  in  trade,  dis- 
continuance of,  not  violation  of  prohibi- 
tion, 8-773 

EInforcement,  obligation  is  means  of,  8-861 

Enforcement  of  contract,  statute  affecting 
manner  of,  valid,  8-878 

Enforcement  of  judgments  against  city  by 
mandamus,  statute  providing  for,  not  ap- 
plicable to  existing  judgments,   8-883 

Enforcement  of  obligation,  burden  on,  pro- 
hibited, 8-861 

Enforcement  of  securities  by  creditors, 
validity  of  statute  requiring,  8-885 

Enforcement  of  stockholders*  liability, 
statute  providing  for  change  in  manner 
of,  valid,  8-788 

Equitable  jurisdiction  of  federal  courts 
over  impairment  of  contract  obligation, 
8-888 

Equities,  statute  providing  for  creation  of, 
unconstitutional,  8-885 

Equity  jurisdiction,  statute  regulating, 
constitutional,  8-883 

Erection  of  bridges,  permit  given  by  city 
for,  not  a  contract,  8-817 

Erection  of  buildings,  power  of  state  to 
regulate,  8-756 

Erection  of  dam,  repeal  of  Act  providing 

for,  invalid,  8-884 
Established   whnrf   line   of   city   cannot   be 

changed,  8-857 
Establishment  and  discontinuance  of 
courts,  statute  providing  for,  not  a  vio- 
lation of  provision,  8-883 
Establishment  of  slaughter-houses,  state 
reerulation  of,  not  within  prohibition,  8- 
756 
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Evidence,  conclusiveness  of  tax  deed  as, 
rule  as  to,  cannot  be  altered,  8-881 

Evidence,  constitutionality  of  statute 
changing  rules  of,  8-881 

Evidence  of  want  of  consideration  for 
sealed  instrument,  statute  allowing,  con- 
stitutional, 8-882 

Evidence,  unreasonable  change  in  rules  of, 
not  allowed,  8-881 

Exclusive  franchise  to  lighting  company, 
effect  as  contract,  8-828 

Exclusive  privileges,  effect  of  provision 
upon  condemnation  of,  8-758 

Exclusive  right  to  adjacent  water  not  ex- 
pressly granted  by  state,  not  protected, 
8-766 

Executed  and  executory  contracts  of  states, 
distinction  between  in  applying  pro- 
vision, 8-764 

Execution,  law  allowing  a  stay  of,  notwith- 
standing waiver,  unconstitutional,  8-870 

Execution  levies,  statute  confirming,  valid, 
8-867 

Execution  of  mortgages,  statute  changing 
manner  of,   unconstitutional,  8-847 

Execution  salep.  change  in  appraisement 
laws  affecting,  not  constitutional,  8-874 

Execution  sales,  stav  law  changing  rule  as 
to,  cannot  affect  existing  contracts,  8-871 

Execution  sales,  validity  of  redemption  law 
applying  to  existing  judgments,  8-872 

Execution,  statute  altering  form  of,  valid, 
8-871 

Execution,  statute  prohibiting  issuance  of, 
where  additional  security  given  for  judg- 
ment, valid,  8-871 

Executory  and  executed  contracts,  pro- 
vision applicable  to,  8-762 

Executory  contracts  of  state  banks  cannot 
be  destroyed,  8-785 

Exemption  from  jury  duty,  constitution- 
ality of  statute  changing  rule  as  to,  8-856 

Exemption  from  taxation  of  lands  not  used 
for  corporate  purposes,  not  protected  in 
absence  of  consideration,  8-762 

Exemption  from  taxation  of  property  of 
soldiers  as  impairment  of  existing  debt, 
8-777 

Exemption,  grant  of  within  protection  of 
provision,  8-761 

Exemption  laws  a  part  of  contract,  8-860 

Exemption  of  city  property  sold  from  lia- 
bility for  city  debts,  when  not  infringe- 
ment of  right  of  creditors,  8-776 

Exemption  of  earnings  of  heads  of  families, 
validity  of  statute  providing  for,  8-870 

Exemption  of  farm  implements,  mechanics' 
tools  and  furniture,  validity  of  statute 
providing  for,  8-870 

Exemptions  granted  by  statute  and  those 
granted  by  constitution  distinguished,  8- 
870 

Exemptions,  increase  of,  as  violation  of 
provision,  8-870 

Exemptions,  inerensp  of,  cannot  affect  e». 
isting  rights,  8-870 

Exemptions   of  homestead,    existing  rights 

as  to,  cannot  be  affected,  8-870 
Existence  of  contract  and  question  of  im- 
pairment  to    be    determined    by   federal 
courts,  8-886 
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Existing  debts,  insolvency  laws  c&nnot 
affect,  8-874 

Existing  law  a  part  of  contract  of  mort- 
gage, 8-846 

Existing  law,  constitution  part  of  obliga- 
tion, 8-860 

Express  contracts  created  by  statute,  pro- 
tection of  clause  extended  to,  8-771 

Express  power,  effect  of  impairment  of 
obligation  of  federal  statute  not  made 
in  pursuance  of,  8-751 

Extension  of  time  for  payment  of  judg- 
ment not  unconstitutional,  8-849 

Extension  of  time  for  redemption,  validity 
of  statute  providing  for,  8-873 

Extension  of  time  of  payment  by  consent 
of  majority  of  creditors,  law  providing 
not  applicable  to  existing  contracts,  8- 
870 

Extension  of  time  of  validity  of  judgment 
invalid,  8-850 

Extent  of  protection  afforded  statute  as 
contract,  8-771 

Extent  to  which  construction  of  state  stat- 
ute by  state  courts  followed  by  federal 
courts  in  determining  question  of  im- 
pairment, 8-887    * 

Extent  to  which  obligation  impaired  as 
affecting  constitutionality  of  statute,  8- 
880 

Extinguishment  of  remedy,  statute  provid- 
ing for,  unconstitutional  as  to  existing 
contracts,  8-880 

Extraterritorial  contracts  protected,  8-763 

Farm  implements,  mechanics'  tools  and 
furniture,  validity  of  statute  exempting, 
8-870 

Federal  courts,  construction  of  state  stat- 
utes by  state  courts  not  binding  on,  in 
determining  question  of  impairments,  8- 
887 

Federal  courts,  duty  to  follow  construc- 
tion by  state  court  of  state  statutes  ex- 
isting at  time  contract  made,  8-387 

Federal  courts,  duty  to  follow  law  as  de- 
clared at  time  contract  made,  8-887 

Federal  courts,  jurisdiction  in  equity  of 
violation  of  provision,  8-888 

Federal  courts,  jurisdiction  to  determine 
existence  of  contract  and  question  of  im- 
pairment, 8-886 

Federal  st<»tute  affect ins^  remedv  to  enforce 
contracts  not  within  prohibition,  8-752 

Federal  statute  not  made  in  pursuance  of 
express  power,  impairment  of  contract 
obligation  by,  8-751 

Federal  8tatiit«=^  v  il^tinsj  jurisdiction  of 
Court  of  Claims  not  within  provision,  8- 
752 

Ferry  boats,  license  tax  on  not  invalid,  8- 
758 

Ferry  franchise  a  contract,  8-789 

Ferry  privilep;e,  ^rant  to  municipal  cor- 
poration may  be  modified,  8-784 

Fiction  that  judgment  is  contract  of 
record,  8-849 

Filing  of  abstract  of  judgment,  statute  re- 
quiring not  impairment  of  judgment 
lien,  8-851 

Fires  by  railroads,  statute  fixing  liability 
lor,  constitutional,  8-754 
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Foreclosure  of  mortgage,  statute  providing 
additional  remedy  on,  valid,  8-847 

Foreclosure  sale,  independent  purchaser  at, 
cannot  question  the  validity  of  redemp- 
tion law  affecting,  8-872 

Foreclosure  sale,  postponement  of  time  of, 
invalid  as  to  existing  contracts,  8-871 

Foreclosure  sale,  right  of  mortgagee  at,  to 
deed,  statute  altering  rule  unconstitu- 
tional, 8-847 

Foreclosure  sale,  statute  affecting  redemp- 
tion of  property  sold  under,  unconstitu- 
tional as  to  existing  contracts,  8-872 

Foreclosure  sale,  validity  of  statute  chang- 
ing requirement  as  to  time,  place,  and 
notice  of  sale,  8-847 

Foreign  corporations,  forfeiture  of  permit 
to  do  business  not  violation  of  provision, 
8-867 

Foreign  corporations,  imposition  of  con- 
ditions on  as  impairment,  8-866 

Foreign  corporations,  conditions  on  which 
allowed  to  do  business  as  impairment,  8- 
867 

Foreign  insurance  companies,  power  of 
state  to  r^ulate  form  of  policy  of,  8- 
830 

Forfeiture  of  corporation  charter,  change 
in  rule  as  to,  invalid,  8-791 

Forfeiture  of  corporation  charter,  law  stay- 
ing proceedings  against  corporation  pend- 
ing suit  for,  constitutional,  8-871 

Forfeiture  of  permit  of  foreign  corpora- 
tion to  do  business  not  violation  of  pro- 
vision, 8-867 

Form  of  execution,  statute  may  alter,  8^ 
871 

Franchise  granted  by  inferior  court  of 
state  a  contract,  8-787 

Franchise  granted  by  municipal  corpora- 
tion a  contract.  8-787 

Franchise  granted  by  municipal  corpora- 
tion cannot  be  impaired,  8-816 

Franchise  granted  by  municipality,  effect 
of  ordinance  reserving  right  to  amend, 
8-817 

Franchise  granted  by  state  within  protec- 
tion of  provision,  8-764 

Franchise  granted  without  consideration 
not  protected,  8-762 

Franchise  of  corporation  is  a  contract  after 
acceptance,  8-787 

Franchise  of  corporations,  effect  of  pro- 
vision upon  condemnation  of,  8-768 

Franchise  of  corporations,  effect  of  pro- 
vision' upon  taxation  of,  8-757 

Franchise  of  corporations,  impairment  of, 
bv  exerci^p  of  police  power  within  pro- 
hibition, 8-752 

Franchise  of  corpor*»tions,  public  control 
of  exercise  of,  8-790 

Franchise  of  corporations,  statute  reduc- 
ing value  of,  not  unconstitutional,  8- 
790 

Franchise  of  ferry  a  contract,  8-789 

Franchise  of  lottery  not  protected  by 
clause,  8-855 

Franchise  of  municipal  corporation  not 
protrotod  when  void,  8-760 

Franchi'io  tnx  on  municipal  waterworioi 
not  invalid,  8-778 
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Frauds,  statute  of,  statute  fixing  construc- 
tion of,  constitutional,  8-882 

Fraudulent  conveyance,  statutory  regula- 
tion of,  vayd,  8-885 

Gaol  bond,  validity  of  statute  affecting  con- 
ditions of,  8-858 

Garnishment  and  attachment,  statute 
changing  rule  as  to  enforcement  of  con- 
tracts by,  not  unconstitutional,  8-884 

Gas  company's  charter  not  impaired  by 
taxation  of  company,  8-758 

Gas  works,  municipal  regulation  of,  as 
affected  by  provision,  8-765 

General  law  providing  for  reorganization 
by  purchaser  at  foreclosure,  not  a  con- 
tract, 8-789 

Gift  without  consideration  not  within  pro- 
tection of  provision,  8-761 

Granting  of  new  trials,  statute  changing 
rule  as  to,  valid,  8-883 

Grant  of  additional  privileges  to  corpora- 
tion, valid,  8-787 

Grant  of  control  of  streets  by  city  to  rail- 
road not  within  protection  of  provision, 
8-754 

Grant  of  exemption,  when  within  protec- 
tion of  provision,  8-761 

Grant  of  privilege  for  public  purposes  not 
contract,  8-784 

Gratuitous  concession  of  legislature  not 
protected  while  executory,  8-764 

Guardian  of  minors,  statute  changing  rule 
as  to  liability  of,  not  unconstitutional, 
8-773 

Holder  of  tax-receivable  coupons,  bill  by, 
will  not  lie  to  restrain  refusal  of  all 
coupons,  8-888 

Homestead  exemptions,  existing  rights  as 
to  cannot  be  affected,  8-870 

Hours  of  labor  for  women  and  minors,  state 
regulation  not  within  prohibition,  8-756 

Husband  and  wife,  legacies  and  distributive 
shares  of,  effect  of  statute  on  existing 
marriages,  8-854 

Illegal  bonds  not  within  protection  of  pro- 
vision, 8-760 

Illegal  contract  not  within  protection  of 
provision,  8-761 

Immoral  consideration,  contracts  based  on 
not  protected,  8-762 

Impairment  is  mixed  question  of  law  and 
fact,  8-866 

Impairment  of  other  constitutional  rights, 
8-751 

Implied  contract  for  interest  cannot  be  im- 
paired, 8-850 

Implied  contract  protected,  8-762 

Imprisonment  for  debt,  statute  abolishing 
not  unconstitutional,  8-877 

Incidental  advantages,  nrotection  of  clause 
not  extended  to,  8-800 

Incidental  effect  on  cor  tract  does  not  in- 
validate statute.  8-806 

Incorporated  school  townships,  Act  creat- 
ing not  contract,  8-784 

Incorporation,  statute  validating  irregular 
is  valid.  8-867 

Increase  of  exemptions  as  violation  of  pro- 
vision, 8-870 

Inferior  court,  franchise  granted  by,  a  con- 
tract, 8-789 
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Injunction  against  state  officer  to  restrain, 
9-372 

Injunction  to  restrain  diversion  of  fund 
provided  for  payment  of  bond,  8-780 

Injurious  employment,  state  regulation  of, 
not  within  prohibition,  8-756 

Insolvency  law  affecting  existing  debts,  un- 
constitutional, 8-874 

Insolvency  law  affecting  nonresident  debt- 
ors not  retroactive,  8-876 

Insolvency  law  affecting  nonresidents, 
validity  of,  8-876 

Insolvency  law  affecting  remedy  valid,  9- 
877 

Insolvency  law  affecting  subsequent  debts, 
valid,  8-875 

Insolvency  law  affecting  subsequent  debts 
valid  as  to  alien  creditors,  8-876 

Insolvency  law  altering  rule  as  to  allow- 
ance for  security  held  by  creditor, 
validity  of,  8-875 

Insolvency  law  dissolving  attachments  by 
assignment,  unconstitutional,  8-874 

Insolvency  law  dissolving  attachments  by 
assignment,  valid  as  to  subsequent  con- 
tracts, 8-876 

Insolvency  law  dissolving  attachments  by 
assignment,  validity  where  nonresidents 
are  affected,  8-877 

Insolvency  law  in  force  before  adoption  of 
constitution,  prohibition  not  applicable 
to,  8-876 

Insolvency  law  of  state,  liability  of  non- 
resident to  arrest  under,  8-877 

Insolvency  law  of  state  ojserative  as  to 
contracts  entered  into  during  suspension 
of  state  statute  by  national  statute,  8- 
876 

Insolvency  law,  unconstitutionality  of,  aa 
affecting  discharge  of  debtor  under,  8- 
875 

Insolvent  corporation,  diversion  of  assets 
of,  by  state  invalid,  8-791 

Insolvent  insurance  companies,  power  of 
state  to  regulate,  8-830 

Insolvents,  statute  prohibiting  confession 
of  judgment  for  general  assignment  by, 
not  retroactive,  8-875 

Instalment,  payment  of  judgments  in,  stay 
law  providing  for,  unconstitutional,  8- 
871 

Insurance  companies  of  foreign  state,  state 
regulation  of  form  of  policy  of,  8--831 

Insurance  companies,  state  may  control 
remedies  against,  8-830 

Insurance  company,  charter  of,  not  im- 
paired by  statute  requiring  statement  of 
condition,  8-755 

Insurance  company,  state  may  regulate 
place  of  bringing  suit  against,  8-831 

Insurnnce  policy,  power  of  state  to  regu- 
late typographical  form  of,  8-830 

Insurance  policy,  state  may  regulate  effect 
of  suicide  clause  in,  8-830 

Insurance  premiums,  effect  of  provision  on 
taxation  of.  8-767 

Interest,  a  part  of  contract  within  protec- 
tion of  provision,  8-850 

Interest,  change  in  rate  of,  invalid,  8-861 

Interest  during  time  of  war,  statute  allow- 
ing abatement  of,  8-851 
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Interest,  implied  contract  for,  cannot  be 
impaired,  8-850 

Interest  on  bonds,  infringement  of  stipula- 
tion as  to,  invalid,  8-813 

Interest  on  existing  contracts,  usury  laws 
cannot  be  impaired,  8-851 

Interest  on  judgments,  change  of  rule  as 
to,  valid,  8-860 

Interest,  reduction  of  rate  of,  after  mort- 
gage sale,  8-851 

Interference  with  or  denial  of  enforcement 
of  remedy,  statute  providing  for,  uncon- 
stitutional, 8-880 

Internal  improvements,  validity  of  revoca- 
tion of  appropriation,  8-772 

Intoxicating  lic^uors,  state  regulation  of 
sale  of,  not  within  prohibition,  8-755 

Intoxicating  liquors,  statute  prohibiting 
manufacture  of,  not  unconstitutional,  8- 
868 

Invasion,  statute  suspending  legal  proceed- 
ings during,  constitutional,  8-871 

Investment  of  funds  collected  to  pay  in- 
terest on  bonds,  valid,  8-779 

Irregular  marriages,  statute  validating, 
constitutional,  8-868 

Issue  of  municipal  bonds  without  vote  of 
electors  not  infringement  of  existing 
bonds,  8-777 

Joint  obligors,  change  in  rule  as  to  effect 
of  death  of,  not  retrospective,  8-867 

Joint  tenancies,  statute  regulating  mode  of 
creation  of,  valid,  8-885 

Judgment  liens  cannot  be  impaired,  8-861 

Judgment  liens,  statute  changing  mode  of 
acquiring,  constitutional,  8-861 

Judgment  liens,  validity  of  statute  requir- 
ing filing  of  abstract  of  judgment  to  se- 
cure, 8-861 

Judgments  as  contracts  of  record,  8-849 

Judgments  as  evidence  of  original  con- 
tracts, 8-849 

Judgments,  change  of  statute  regulating  re- 
view of,  not  unconstitutional,  8-883 

Judgments,  confession  of  as  a  contract,  8- 
848 

Judgments,  contractual  elements  lacking 
in,  8-849 

Judgments,  description  of  contract  is  neces- 
sary to  determine  foundation  on  con- 
tract, 8-840 

Judgments,  extension  of  time  for  payment 
of,  not  unconstitutional,  8-849 

Judgments  for  costs  not  contracts,  8-849 

Judgments  founded  on  tort  not  contracts, 
8-848 

Judgments,  legislature  cannot  set  aside, 
8-849 

Judgments,  obligation  of  contract  not  ter- 
minated by,  8-848 

Judgments,  perpetuation  of,  invalid,  8-850 

Judgments,  recording  Act  requiring  regis- 
tration of,  valid,  8-873 

Judgments,  redemption  law  annlyinfi:  to  ex- 
isting judgment,  validity  of,  8-872 

Judgments,  rule  as  to  interest  on,  may  be 
abrogated,  8-860 

Judgments,  statute  allowing  set-off  against, 
valid,  8-849 

Judgments,  statute  extending  time  of  re- 
plevin on,  unconstitutional,  8-868 
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Judgments,  statute  making  liens  on  prop- 
erty, unconstitutional,  8-860 
Judgments,  statute  nullifying,  unconstitu- 
tional, 8-849 
Judgments,    statute   reducing    interest  on, 

constitutional,  8-^49 
Judgments,   stay   law   providing   for   pay- 
ment   of,    in    instalments,     unconstitu- 
tional, 8-871 
Judgments,  validity  of  statute  providing 

for  reopening  of,  8-849 
Judicial  construction  of  statute  as  part  of 

contract,  8-866 
Judicial  decisions  and  administrative  actsi, 
extent   to   which   clause   applies   to,   8- 
864 
Jurisdiction  of   courts   of  equity,   statute 

regulating,  constitutional,  8-883 
Jurisdiction  of  courts,  statute  regulating, 

not  violation  of  provision,  8-883 
Jurisdiction  of  federal  courts  to  determine 
existence    of    contract    and    question   of 
impairment,  8-886 
Jury    duty,    constitutionality    of    statute 
changing  rule  as  to  exemption  from,  8- 
866 
Land  dedicated  for  public  purposes,  statute 
authorizing  sale  of,  unconstitutional,  8- 
866 
Law  as  declared  at  time  contract  made, 
duty  of  federal  courts  to  follow,  8-887 
Law  license  not  a  contract,  8-863 
Law  recognizing  rights  or  obligations  and 
express    contracts,    distinction    between 
and  effect  of  repeal  of,  8-771 
Laws  affecting  contracts: 

Administrative  acts,  judicial  decisions 
not  laws  affecting  contracts,  8-864 
Adoption   of   statute,   prohibition   ap- 
plies to  law  subsequent  to,  8-863 
Barring  action  absolutely,  statute  pro- 
viding  for,   unconstitutional,   8-^68 
Confederate  government,  laws  of,  sub- 
ject to  provision,  8-863 
Congress  cannot  validate  state  statutes 

in  violation  of  provision,  8-863 
Constitutional  provision  of  states,  pro- 
hibition applies  to,  8-362 
Construction  of  statute   by   court   as 
part  of  law  affecting  contract,  8-866 
Curative   statutes,  validity   of,   8-867 
Decisions  as  part  of  law  affecting  con- 
tract, 8-866 
Decisions   declaring  contract  void  a6 

initio  constitutional,  8-864 
Decisions,  power  to  change  or  modify 
cannot  Iwe  exercised   to  impair  con- 
tract, 8-864 
Exemption    law,   contracts   cannot   be 

impaired  by,  8-869 
Intended  retrospective  operation  must 

be  clearly  shown,  8-862 
Judicial  construction  of  statute  as  part 

of  law  affecting,  8-865 
Judicial  decisions  and  administrative 
acts  not  laws  affecting  contract,  8- 
864 
Law  enacted  before  adoption  of  Con- 
stitution not  subject  to  prohibition. 
8-863 
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Laws  affecting  contracts  —  CarU'd, 

Limitation  of  actions,  change  in,  must 

be  reasonable,  8-868 
Limitation  of  actions,  validity  of  stat- 
ute affecting,  8-868 
Municipal  corporation,  repudiation  of 
contract  by,  not  law  impairing  con- 
tract, 8-863 
Ordinance    of    municipal    corporation, 
when  regarded  as  law  affecting  con- 
tract, 8-863 
Partial  invalidity  of  statute,  effect  of, 

8-862 
Prohibition  applies  to  exercise  of  leg- 
islative power,  8-864 
Prohibition  in  law  against  contracts 
and    impairment   of    contracts    dis- 
tinguished, 8-863 
Prospective  operation  presumed,  8-862 
Reasonableness     of     limitation     pre- 
scribed by  statute  as  affecting  va- 
lidity, 8-868 
Redemption    laws    affecting    existing 

contract,  unconstitutional,  8-872 
Remedies,    retrospective    operation    of 

laws  relating  to,  8-862 
Repudiation  of  contract  by  city  not  a 

law  impairing  contract,  8-863 
Retrospective   laws,   when   authorized, 

8-862 
Retrospective  operation  given  to  laws 
affecting  remedies,  8-862 
'    Stare  decisis,   rule  of,  as  applied  to 
impairment  of  contract  obligations, 
8-864 
State     constitutional     provisions     in- 
cluded in  prohibition  of  clause,  8- 
862 
State  statutes  in  violation  of  provi- 
sion.  Congress   cannot  validate,   8- 
863 
State    statutes    to    which    prohibition 

applies,  8-862 
States,  validity  of  retrospective  laws 

of,  8-862 
Statutes  enacted  after  contract  made, 

prohibition  limited  to,  8-862 
Statutes  of  limitation,  validity  of,  8- 

868 
Stay    laws    cannot    impair    contracts, 

8-870 
Vested  rights,  power  of  state  to  divest 
by  retrospective  laws,  8-862 
Laws  for  better  government  of  corporation 

not  infringement  of  charter,  8-790 
Laws  which  form  part  of  obligation,  8-860 
Leased    railroads,    statute   requiring   pay- 
ment of  tax  on  by  lessee  and  deduction 
from  rent  constitutional,  8-758 
Lease  of  city  property,  abrogation  of  agree- 
ment for,  valid,  8-775 
Leases,  covenants  of,  cannot  be  infringed, 

8-867 
Legacies   and   distributive   shares   of   hus- 
band and  wife,  effect  of  legislation  as  to, 
on  existini?  marriages,  8-854 
Lesral  and  not  moral  obligation  protected, 

8-860 
Legal   contracts  between  citizens  of  rebel 
i^tes  protected,  8-763 
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Legal  tender,  statute  making  bank  notes 
equivalent  of  gold  as,  unconstitutional, 
8-832 

Legislation  impairing  contract  made  on 
faith  of  taxation  invalid,  8-775 

Legislation  necessary  for  public  welfare, 
validity  of,  8-866 

Legislative  grant  and  executed  contract 
within  protection  of  provision,  8-764 

Lessening  or  materially  affecting  obliga- 
tion, statute  having  enect  of,  unconstitu- 
tional, 8-800 

Levies,  statutory  regulation  of,  valid,  8- 
886 

Levy  of  execution,  statute  confirming, 
valid,  8-867 

Liability  for  injury  to  live  stock,  statute 
fixing,  not  unconstitutional,  8-754 

Liability  of  father's  estate  when  acting  as 
ffuardian  of  minor  son,  statute  chang- 
ing rule  as  to,  valid,  8-773 

Liability  of  stockholders  a  contract,  8-812 

Liability  of  tenants  for  rents  and  profits 
cannot  be  altered,  8-858 

Library,  property  of,  held  by  trustees  can- 
not be  taken  by  state,  8-844 

License  granted  by  state  without  consid- 
eration not  protected,  8-762 

License  tax  exacted  by  city  valid,  8-817 

License  tax  not  entitled  to  protection  as 
contract,  8-817 

License  tax  on  ferry  boats  not  invalid, 
8-768 

Lien  acquired  under  judgment  cannot  be 
impaired,  8-851 

Lien  given  by  legislation  may  be  removed 
by  legislature,  8-861 

Lien  of  mechanics  and  materialmen,  rem- 
edy by,  may  be  changed,  8-852 

Lien  of  mortgage,  validity  of  statute  af- 
fecting, 8-852 

Lien  of  vendor,  recording  Act  affecting, 
invalid,  8-873 

Lien  on  property,  statute  making  judg- 
ments, unconstitutional,   8-850 

Lien  on  public  accounts,  validity  of  re- 
peal of  statute,  8-772 

Lien  on  railroad  property  for  damages, 
statute  cannot  divest,  8-852 

Lien  under  judgment,  statute  changing 
mode  of  acquiring,  constitutional,  8-851 

Lien  under  judgment,  validity  of  statute 
requiring  abstract  of  judgment  to  se- 
cure, 8-861 

Lien,  validity  of  statute  affecting  priority 
of,  8-852 

Lighting  companies,  erection  by  city  of 
plant  as  impairment  of  exclusive  light- 
ing franchise,  8-828 

Lighting  companies,  gprant  of  exclusive 
franchise  to,  as  contract,  8-828 

Lighting  companies,  ordinance  fixing  rent 
for  ground  occupied  by  poles  a  contract, 

o— o^o 

Lighting  companies,  ordinance  specifying 
mode  of  laying  electric  wires  by,  not  a 
contract,  8-828 

Limitation  by  constitution  of  municipal 
tax  rate  not  applicable  to  existing  con- 
tract, 8-776 
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Limitation  of  actions,  effect  of  provision 
on,  8-868 

Limitation  of  actions,  validity  of  amend- 
ment affecting  existing  rights,  8-869 

Limitation  of  actions,  validity  of  repeal- 
ing statute  where  existing  rights  af- 
fected, 8-869 

Limitation  of  actions,  validity  of  statutes 
affecting,  8-868 

Limitation  of  Eleventh  Amendment  on  suit 
against  state  for  impairment  of  con- 
tract, 8-770 

Limitation  of  liability  for  personal  injury, 
removal  of,  not  within  prohibition  of 
Constitution,  8-754 

Limitation  of  rate  of  taxation  an  infringe- 
ment of  rights  of  bondholders,  8-779 

Limitation  of  rule  that  charter  of  munici- 
»al  corporation  is  not  a  contract,  8- 
'82 

Limitation  of  stockholder's  liability,  va- 
lidity of  alteration  of,  8-788 

Limitation  on  legislature  to  abrogate  mu- 
nicipal charter,  8-788 

Limitation  on  power  of  court  to  levy  tax 
to  satisfy  judgment  on  municipal  bond, 
invalid,  8-779 

Limitation  on  power  of  municipality  to 
create  contract  by  grant  of  franchise, 
8-816 

Limitation  on  time  for  presentation  of 
coupons,  unconstitutional,  8-769 

Limitation  subsequently  placed  on  loans 
made  to  railroad,  invalid,  8-821 

Limitation  upon  taxing  power  of  state, 
8-757 

Limiting  effect  of  mechanics'  liens,  va- 
lidity of  statute,  8-853 

Liquor  dealer's  bond  a  contract,  8-858 

Liquor  license  not  a  contract,  8-853 

Liquor  manufactures,  charter  subject  to 
statutory  regulation,  8-858 

Litigants,  statute  requiring  oath  of  alle- 
giance from,  constitutional,  8-386 

Live  stock)  statute  fixing  liability  of  rail- 
roads for  injury  to,' not  unconstitutional, 
8-754 

Local  assessments  for  improvements  not 
contracts,  8-857 

Loss  of  public  funds  by  theft,  statute  re- 
leasing public  officer  from  liability  for, 
constitutional,  8-885 

Lottery  franchises  not  protected  by  clause, 
8-855 

Mandamus,  power  to  enforce  satisfaction 
of  judgment  by,  cannot  be  taken  away, 
8-883 

Mandamus,  statute  affecting  remedy  by, 
valid  where  sufficient  remedy  remains, 
8-883 

Marriage  not  a  contract,  8-853 

Marriage  of  slaves,  statute  legalizing, 
valid,  8-855 

Marriages,  statute  validating,  constitu- 
tional, 8-868 

Married  Women's  Property  Acts,  effect  as 
to  existing  marriages,  8-854 

Master  and  servant,  taxation  affecting  con- 
tracts between,  not  within  prohibition, 
8-757 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  Conid. 

Means  of  enforcement  and  obligation  dis- 
tinguished, 8-861 

Means  of  enforcement,  obligation  is,  8-861 

Mechanics'  and  materialmen's  liens,  rem- 
edy by,  may  be  changed,  8-852 

Minors,  state  regulation  of  working  hours 
of,  not  within  prohibition,  8-756 

Moral  obligation  not  within  protection  of 
clause,  8-860 

Mortgaged  property,  statute  shifting  taxa- 
tion from,  to'  security,  constitutional,  8- 
847 

Mortgagee,  purchaser's  right  to  deed,  stat- 
ute altering  rule  as  to,  unconstitutional, 
8-847 

Mortgagee,  statute  affecting  remedy  of, 
not  unconstitutional,  8-846 

Mortgage  liens,  validity  of  statute  affect- 
ing, 8-852 

Mortgage  sales,  validity  of  statute  ex- 
tending time  for  redemption,  8-873 

Mortgages,  change  in  mode  of  assessing 
land  for  taxes  not  impairment  of  con- 
tract of,  8-847 

Mortgages,  effect  of  provision  upon  taxa- 
tion of,  8-757 

Mortgages,  existing  law  a  part  of  contract 
of,  8-846 

Mortgages,  statute  affecting  manner  of  ex- 
ecution of,  unconstitutional,  8-847 

Mortgages,  statute  changing  manner  of 
appointment  of  trustees  under,  unconsti- 
tutional, 8-847 

Mortgages,  statute  providing  additional 
remedy  on  foreclosure  of,  constitutional, 
8-847 

Mortgages,  statute  providing  for  postpone- 
ment of  foreclosure  sale  under,  invalid 
as  to  existing  contracts,  8-871 

Mortgages,  statute  requiring  secured  debt 
to  be  reduced  to  judgment,  unconstitu- 
tional, 8-847 

Mortgages,  validity  of  change  in  time, 
place,  and  notice  of  sale  under,  8-847 

Mortgages,  validitv  of  recording  Act,  affect- 
ing, 8-873 

Mortgages,  validity  of  statute  changing 
rule  as  to  redemption  by  mortgagor  from 
tax  sale,  8-848 

Municipal  aid  bond  placed  in  escrow,  va- 
lidity of,  cannot  be  impaired,  8-821 

Municipal  aid  for  construction  of  rail- 
road, agreement  for,  cannot  be  impaired, 
8-821 

Municipal  aid  for  construction  of  rail- 
road, repeal  of  charter  provision  author- 
izing, valid  as  to  future  contracts,  8-821 

Municipal  aid,  when  agreement  to  give 
becomes  a  contract,  8-822 

Municipal  bonds,  change  in  construction 
of  statute  which  affects  rights  of  hold- 
ers, unconstitutional,  8-778 

Municipal  bonds,  diversion  of  revenues 
appropriated  for  payment  of,  unconsti- 
tutional, 8-779 

Municipal  bonds  issued  without  vote  of 
electors  not  infringement  of  existing 
bonds,  8-777 

Municipal  bonds,  protection  of  clause  ex- 
tended to,  8-777 
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Municipal  bonds,  repeal  of  subsequent 
statute  enlarging  taxing  power,  not  im- 
pairment of,  8-V  i'9 

Municipal  bonds,  statute  affecting  reme- 
dies of  holders,  unconstitutional,  8-778 

Municipal  bonds,  statute  changing  reme- 
dies of  holders  in  force  at  time  of  issue, 
unconstitutional,  8-778 

Municipal  bonds,  statute  changing  security 
for  payment  of,  unconstitutional,  8-778 

Municipal  bonds,  statute  destroying  se- 
curity provided  for,  unconstitutional,  8- 
779 

Municipal  bonds,  statute  requiring  holder 
to  furnish  names  of  prior  holders  un- 
constitutional, 8-777 

Municipal  bonds,  validity  of  taxation  of 
stock  invested  in,  8-777 

Municipal  charter,  amendment  of,  by  Act 
exempting  city  from  liability  for  acts  of 
officials,  valid,  8-783 

Municipal  charter  gpranted  simultaneously 
with  that  of  private  corporation  not  a 
contract,  8-782 

Municipal  charter  granted  under  sover- 
eigns of  England,  not  a  contract,  8-782 

Municipal  charter,  limitation  of  rule  that 
it  is  not  a  contract,  8-782 

Municipal  charter  not  contract,  8-782 

Municipal  contract  validated  by  legislative 
action  protected  by  provision,  8-783 

Municipal  corporations,  abrogation  of,  does 
not  destroy  obligation,  8-781 

Municipal  corporations,  agpreement  of  rail- 
road with,  for  pavement  of  streets  as  a 
contract,  8-817 

Municipal  corporations  cannot  impair 
charters  of  railroad  corporations,  8-789 

Municipal  corporations  cannot  impair 
franchise,  8-816 

Municipal  corporations  cannot  impair 
permit  to  telegraph  and  telephone  com- 
panies to  use  of  streets,  8-829 

Municipal  corporations,  change  as  to 
method  of  enforcing  claim  against,  valid 
8-775 

Municipal  corporations,  change  of  bound- 
aries of,  by  legislature,  valid,  8-783 

Municipal  corporations,  contracts  between, 
and  state  cannot  be  infringed  by  state, 
8-783 

Municipal  corporations,  contracts  of,  pro- 
tected by  provision,  8-774 

Municipal  corporations,  destruction  of,  by 
state  not  a  violation  of  provision,  8- 
783 

Municipal  corporations,  erection  of  light- 
ing plant  as  infringement  of  exclusive 
lighting  franchise,  8-828 

Municipal  corporations,  exaction  of  license 
tax  by,  valid,  8-817 

Municipal  corporations,  exercise  of  taxing 
power  limited  by  provision,  8-767 

Municipal  corporations,  franchises  granted 
by,  are  contracts,  8-787 

Municipal  corporations,  grant  of  exclusive 
lighting  franchise  by,  as  a  contract,  8- 
828 

Municipal  corporations,  grant  of  ferry 
privilege  to,  may  be  modified,  8-784 
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Municipal  corporations,  impairment  of 
franchise  of  lighting  companies  by,  8- 
827 

Municipal  corporations,  limitation  of  power 
of  legislature  to  abrogate  charter,  8-783 

Municipal  corporations,  limitation  on 
power  of,  to  create  contract  by  grant  of 
franchise,  8-816 

Municipal  corporations  may  impose  license 
tax  on  ferry  boats,  8-768 

Municipal  corporations  may  withdraw 
privilege  granted  to  maintain  powder 
magazine,  8-766 

Municipal  corporations,*  obligations  of,  can- 
not be  impaired  by  change  of  local  gov- 
ernment, 8-780 

Municipal  corporations,  obligations  of,  can- 
not be  impaired  by  dissolution  and  rein- 
corporation, 8-780 

Municipal  corporations,  power  to  regulate 
use  of  steam  in  city  by  railroad,  8-817 

Municipal  corporations,  provision  of  char- 
ter as  to  street  improvements  not  a 
contract,  8-782 

Municipal  corporations,  special  rates 
granted  to,  as  individuals  cannot  be 
impaired,  8-784 

Municipal  corporations,  statute  authoriz- 
ing incurring  of  other  debts  by,  not 
infringement  of  creditors'  rights,  8-776 

Municipal  corporations,  statute  interfering 
with  relative  rank  of  creditors  of,  in- 
valid, 8-776 

Municipal  corporations,  statute  reducing 
taxable  value  of  property  of,  not  ap- 
plicable to  existing  contracts,  8-776 

Municipal  corporations,  taxation  on  prop- 
erty used  in  contracts  with,  effect  of 
provision  as  to,  8-767 

Municipal  corporations,  transfer  of  terri- 
tory by,  cannot  invalidate  obligations, 
8-780 

Municipal  creditors,  privilege  granted  to 
debtors  of  paying  taxes  in  outstanding 
bonds  not  impairment  of  right  of,  8- 
776 

Municipal  creditors,  relative  rank  of,  can- 
not be  disturbed,  8-774 

Municipal  expenditures,  protection  ex- 
tended to  appropriation  to  reimburse, 
8-772 

Municipal  grant  of  right  to  erect  bridge 
not  a  contract,  8-817 

Municipal  grant  to  railroad  of  right  in 
streets  cannot  be  impaired,  8-816 

Municipal  improvements,  statute  curing 
defects  in  proceedings  for,  valid,  8-867 

Municipal  indebtedness,  constitutional 
limitation  upon,  not  applicable  to  exist- 
ing contracts,  8-774 

Municipal  ordinance  providing  for  abate- 
ment of  taxes  for  street  improvements 

.   cannot  be  repealed,  8-774 

Municipal  ordinances  affecting  contract,  8- 
863 

Municipal  ordinances  exempting  property 
of  soldiers  from  payment  of  bounty  tax 
as  impairment  of  existing  debt,  8-777 

Municipal  ordinances  retaining  tax  on  in- 
terest due  on  city  stock  invalid,  8-776 
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Municipal  permit  for  construction  of  via- 
duct over  tracks  not  a  contract,  8-817 

Municipal  power  of  taxation  not  vested 
right,  8-V  82 

Municipal  regulation  of  gas  works  as  af- 
fected by  provision,  8-755 

Municipal  taxation,  constitutional  limita- 
tion of,  not  impairment  of  existing  debt 
restricted  to  particular  revenues,  8-777 

Municipal  taxation,  ordinance  exempting 
residents  of  subsequently  added  wards 
not  infringement  of  paving  contracts, 
8-776 

Municipal  tax  rate,  constitutional  limita- 
tion on,  not  applicable  to  existing  con- 
tract, 8-775 

Municipal  warrants,  statute  postponing 
collection  of,  invalid,  8-774 

Municipal  waterworks,  placing  tax  on, 
unconstitutional,  8-778 

Municipal  works,  diversion  of  fund  pro- 
vided for  payment  of,  invalid,  8-774 

Mutual  assent  in  contract  necessary  for 
protection  of  provision  to  be  applicable, 
8-761 

Nature  of  contracts  to  which  protection 
extended,  8-760 

Navigation  corporation,  charter  a  con- 
tract, 8-786 

Negotiability  of  coupons,  restraint  on,  un- 
constitutional, 8-768 

Negotiability  of  state  bonds  and  coupons 
cannot  be  impaired,  8-768 

Negotiable  instruments,  statute  dispensing 
with  demand  on,  unconstitutional,  8- 
884 

New  trials,  statute  changing  rule  as  to 
granting  of,  constitutional,  8-883 

Nonexisting  remedy  cannot  be  impaired, 
8-879 

Nonresident  debtors,  retroactive  effect  not 
given  to  insolvency  law  affecting,  8-876 

Nonresidents,  liability  to  arrest  under 
state  insolvency  law,  8-877 

Nonresidents,  taxation  of  municipal  bonds 
owned  by,  invalid,  8-777 

Nonresidents,  validity  of  insolvency  laws 
affecting,  8-876 

Notes  issued  by  Confederate  government 
within  protection  of  clause,  8-869 

Notes  of  state  banks,  receivability  of,  in 
payment  of  state  debts  cannot  be  im- 
paired, 8-785 

Notes  of  state  banks,  receivability  of,  in 
payment  of  taxes  cannot  be  destroyed, 
8-785 

Notice  to  policy  holders,  power  of  state  to 
regulate,  8-b30 

Nude  pact  not  within  protection  of  pro- 
vision, 8-761 

Nullification  of  judgments,  statutes  pro- 
viding for,  unconstitutional,  8-849 

Oath  of  allegiance,  statute  requiring  liti- 
gants to  give,  constitutional,  8-886 

Obligation  and  means  of  enforcement  dis- 
tinguished, 8-861 

Obligation  and. remedy  distinguished,  8- 
861 

Obligation  cannot  be  lessoned  or  materially 
affected  by  statute,  8-880 
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Obligation,  construction  of  law  by  coarte 
a  part  of,  8-861 

Obligation  embraces  remedy,  8-861 

Obligation,  existing  law  as  part  of,  8-860 

Obligation  is  means  of  enforcement,  8-Ml 

Obligation,  municipal  law  of  state  a  part 
of,  8-861 

Obligation  of  contract  not  terminated  1^ 
judgment,  8-848 

Obligation,  what  constitutes,  8-859 

Offensive  business,  ordinance  prohibiting 
continuance  of,  invalid,  8-775 

Officer's  liability  for  stolen  funds,  statute 
releasing,  constitutional,  8-885 

Offices  in  state  (educational  institution, 
change  in  tenure,  8-845 

Opening  order  of  confirmation,  statute  pro* 
viding  for,  valid,  8-883 

Operation  of  provision  on  contracts  between 
citizens  of  a  state,  8-751 

Order  of  confirmation,  statute  authorizing 
opening  of,  not  unconstitutional,  8-888 

Ordinance  fixing  rent  for  ground  occupied 
by  poles  of  electric  company  a  contract^ 
8-828 

Ordinance  forbidding  use  of  street  by  rail- 
road in   city,  validity  of,.  8-817 

Ordinance  prohibiting  continuance  of  of- 
fensive business  in  city,  when  invalid, 
8-775 

Ordinance  specifying  mode  for  laying  elee 
trie  wires  not  a  contract,  8-828 

Other  constitutional  rights,  impairment  ol 
8-761 

Parol  evidence  of  consideration  and  in- 
tent, constitutionality  of  statute  regu- 
lating admissibility,  8-882 

Parol  evidence  to  vary  written  contract, 
statute  changing  rule  as  to,  constitu- 
tional, 8-883 

Parties,  capacity  to  contract  not  within 
protection  of  provision,  8-760 

Partnership  contracts,  protection  of  clause 
extended  to,  8-856 

Paupers,  statute  altering  rules  of  settle- 
ments of,  not  unconstitutional,  8-766 

Pavement  of  streets,  agreement  between 
city  and  railroad  company  for,  as  con- 
tract, 8-817 

Paving  contracts,  exemption  from  taxation 
of  residents  of  added  wards  not  impair- 
ment of.  8-776 

Payment  made  by  mistake,  statutes  may 
abrogate  right  to  recover,  8-856 

Payment  of  bond,  injunction  to  restrain 
diversion  of  fund  provided  for,  8—780 

Payment  of  judgment  in  instalment,  stay 
law  providing  for,  unconstitutional,  8^ 
871 

Payment  of  municipal  bonds,  statute 
ohnnging  mode  of,  unconstitutional,  8- 
778 

Payment  of  other  county  expenses  out  of 
revenues  not  impairment  of  bondholdera* 
rights,  8-779 

Payment  of  taxes  condition  precedent  te 
recovery  on  contract,  statutory  provision 
as  to,  unconstitutional,  8-884 

Payment,  time  of,  cannot  be  postponed  faj 
stay  laws,  8-870 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd, 

Penalties,  statute  changing,  constitutional, 
8-855 

Penalty  for  failure  to  forward  freight, 
statute  providing  for,  not  within  pro- 
hibition, 8-754 

Perpetuation  of  judgments  invalid,  8-850 

Place  of  payment  of  bonds,  statute  pro- 
viding for  change  of,  invalid,  8-884 

Pledged  fund  for  payment  of  state  bonds, 
diversion  of,  unconstitutional,  8-767 

Poles  and  wires  in  streets,  removal  of, 
by  city,  not  within  prohibition,  8-755 

Police  power,  contract  by  which  state  is 
divested  of,  not  within  protection  of  pro- 
vision, 8-759 

Police  power,  effect  of  prohibition  upon, 
8-752 

Police  power,  limitation  on  exercise  of, 
8-752 

Police  power,  when  prohibition  applicable 
to  abuse  of,  8-753 

Policy,  power  of  state  to  regulate  typo- 
graphical form  of,  8-830 

Political  power,  charter  granting,  not  a 
contract,  8-781 

Postponement  of  collection  of  municipal 
warrants  invalid,  8-774 

Postponement  of  existing  lien  to  subse- 
quent lien  impairment  of  contract,  8-852 

Powder  magazine,  city  may  withdraw 
privilege  granted  to  maintain,  8-756 

Premiums,  effect  of  provision  on  taxation 
of  insurance,  8-757 

Priority  of  liens,  validity  of  statute  affect- 
ing, 8-852 

Private  corporations,  charters  are  con- 
tracts, 8-786 

Privileges  of  corporations,  effect  of  pro- 
vision upon  condemnation  of,  8-758 

Procedure,  statute  affecting,  not  uncon- 
stitutional, 8-878 

Proceedings  for  improvements,  statute  cur- 
ing defects  in,  constitutional,  8-867 

Process  against  volunteer  soldiers,  stay 
law  affecting,  valid,  8-871 

Process,  statute  regulating  mode  of  service 
of,  on  corporation,  8-886 

Prohibition  addressed  to  impairment  of 
obligation,  not  of  contract,  8-859 

Prohibition,  limitation  of  power  of  states, 
8-750 

Prohibition  not  applicable  to  United 
States,  8-751 

Prohibition  not  limited  to  commercial  con- 
tracts, 8-256 

Promissory  notes  given  for  purchase  price 
of  slaves  cannot  be  impaired,  8-859 

Proof  of  impairment,  sufficiency  of,  8-866 

Proof,  statute  changing  rule  as  to  burden 
of,  unconstitutional,  8-881 

Protection  of  provision  not  extended  to 
contract  divesting  state  of  police  power, 
8-759 

Public  corporation,  charter  of,  as  con- 
tract, 8-781 

Public  corporations,  charters  not  con- 
tracts. 8-786 

Public  funds,  constitutionality  of  chang- 
ing distribution  of,  8-772 

9F.  S.  A.— 55  865 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  VonVd, 

Public  improvements,  assessment  for,  not 
contracts,  8-857 

Public  lands,  application  for  survey  of, 
does  not  confer  rights  to,  8-765 

Public  lands,  contracts  for  purchase  of  pro- 
tected, 8-766 

Public  lands,  provision  for  resale  or  for- 
feiture in  default  of  payment,  not  viola- 
tion, 8-765 

Public  lands,  statute  affecting  registration 
of  previous  grants  unconstitutional,  8- 
766 

Public  lands,  statute  subjecting  to  pay- 
ment of  debts  due  state  constitutional, 
8-766 

Public  lands,  statute  taxing  land  held 
under  patent  constitutional,  8-766 

Public  navigation  corporation,  charter  a 
contract,  8-786 

Public  office,  appointment  to,  not  a  con- 
tract, b-845 

Public  office,  election  or  appointment  to 
for  definite  time,  a  contract,  8-846 

Public  office  held  during  good  behavior, 
tenure  of,  cannot  be  altered,  8-845 

Public  office,  officer  has  no  vested  right  in, 
9-45 

Public  officers,  change  in  rate  of  compen- 
sation of,  valid,  8-846 

Public  officers,  obligation  to  pay  fixed  rate 
after  rendition  of  service  by,  cannot  be 
impaired,  8-846 

Public  offices,  abolition  of,  8-846 

Public  offices,  tenure  and  compensation  of, 
not  a  contract,  8-845 

Public  offices,  vacation  of,  by  legislature 
not  an  impairment,  8-846 

Public  printing,  change  in  election  law 
affecting  contract  for,  not  unconstitu- 
tional, 8-766 

Public  printing,  contract  for,  protected, 
8-766 

Public  property,  abrogation  of  agreement 
to  lease,  valid,  8-776 

Purchase  by  road  board  of  land  sold  for 
taxes,  validity  of  redemption  law  affect- 
ing, 8-872 

Purchase  of  public  lands,  contracts  for, 
protected,  8-766 

Purpose  of  prohibition,  8-750 

Question  of  impairment  to  be  determined 
by  federal  courts,  8-886 

Question  of  law  and  fact,  impairment  is, 
8-866 

Quieting  title  to  real  property  not  a  viola- 
tion of  provision,  8-885 

Railroad  charter  not  impaired  by  abolition 
of  ^rade  crossings,  8-764 

Railroad  charter  not  impaired  by  change 
as  to  requirement  for  safeguards  on 
crossings,  8-754 

Railroad  charter  not  impaired  by  require- 
ment that  highwav  crossings  be  main- 
tained, 8-764 

Railroad  companies,  municipal  aid  bonds 
for  construction  of.  cannot  be  impaired, 
8-821 

Railroad  corporations,  charters  are  con- 
tracts, 8-788 
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Railroad  corporations,  modification  enlarg- 
ing time  oi  commencement  of  operation, 
valid,  8-i<i9 

Railroad  corporations,  municipal  corpora- 
tions cannot  impair  charter  6f,  8-789 

Railroad  corporations,  taking  of  charter 
of,  under  right  of  eminent  domain,  valid, 
8-789 

Railroads,  additional  limitations  cannot  be 
placed  on  loan  of  state  to,  8-821 

Railroads,  bonds  (;iven  by,  as  condition  to 
use  of  streets  not  a  contract,  8-817 

Railroads,  continued  operation  of,  as  con- 
sideration bringing  franchise  within  pro- 
tection of  provision,  8-762 

Railroads,  cilect  of  provision  upon  state, 
regulation  of,  8-753 

Railroads,  grant  of  control  of  streets  to, 
not  within  protection  of  provision,  8-764 

Railroads  in  streets,  municipal  consent  to 
erection  of,  cannot  be  impaired,  8-816 

Railroads,  mode  of  exercise  of  right  of 
eminent  domain  by,  not  within  protec- 
tion of  provision,  8-763 

Railroads,  removal  of  limitation  of  liabil- 
ity for  personal  injury  by,  not  within 
prohibition  of  provision,  8-754 

Railroads,  statute  fixing  liability  for  fires 
communicated   by,  constitutional,   8-754 

Railroads,  statute  fixing  liability  for  wages 
of  laborers  of  contractors  on,  constitu- 
tional, 8-765 

Railroads,  statute  fixing  liability  of,  for 
injury  to  live  stock  constitutional,  8- 
754 

Railroads,  statute  imposing  penalty  on, 
for  failure  to  forward  freight  not  uncon- 
stitutional, 8-754 

Railroads,  statute  requiring  lessee  to  pay 
tax  on  and  deduct  from  rent  constitu- 
tional, 8-758 

Railroads,  tax  on  free  passes  issued  by, 
constitutional,  8-757 

Railroads,  when  agreement  to  give  munici- 
pal aid  to,  becomes  a  contract,  8-822 

Rate  of  interest,  legislature  cannot  change, 
as  to  existing  contract,  8-851 

Ratification  of  unauthorized  contract  of 
municipal  corporation,  subsequent  legis- 
lature cannot  abrogate,  8-783 

Real  estate,  validity  of  condemnation  of, 
8-759 

Real  property,  title  of,  may  be  quieted, 
8-886 

Reasonableness  of  new  limitation  as  affect- 
ing validity  of  statute,  8-868,  869 

Reasonable  reg|iIation  of  corporation  not 
an  infringement  of  provision,  8-790 

Receivability  of  state  bank  notes  in  pay- 
ment of  state  debts  cannot  be  impaired, 
8-785 

Receivability  of  state  bank  notes  in  pay- 
ment of  taxes  cannot  be  destroyed,  8-785 

Receiver  of  bank,  statute  providing  for 
appointment  of,  valid,  8-834 

Receivers,  appointment  of,  as  infringing 
right  of  creditor  against  stockholder, 
8-812 

Recognizance,  substitution  of  surety  in,  not 
impairment  of  contract,  8-857 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  QmVd, 

Recording  Act  affecting  adverse  posaesBion 
under  unrecorded  deed  valid,  8-873 

Recording  Act  affecting  mortgages,  validity 
of,  8-873 

Recording  Act  affecting  vendor's  lien  in- 
valid, 8-873 

Recording  Act  cannot  render  county  war- 
rants invalid,  8-873 

Recording  Acts  not  impairment  of  contract 
obligation,  8-873 

Recording  of  instruments  where  record  haa 
been  destroyed,  statute  providing  for, 
constitutional,  8-873 

Recovery  of  payments  made  by  mistake, 
statute  taking  away  right  of,  valid,  8-856 

Recovery  on  contract,  statute  making  pay- 
ment of  taxes  condition  precedent  to, 
unconstitutional,  8-884 

Redemption  by  mortgagor  from  tax  sale, 
validity  of  statute  changing  rule  as  to, 
8-848 

Redemption  laws  affecting  existing  con- 
tracts unconstitutional,  8-872 

Redemption  laws  affecting  existing  indebt- 
edness invalid,  8-872 

Redemption  laws  affecting  purchase  by 
road  board  of  land  sold  for  taxes,  valid- 
ity of,  8-872 

Redemption  laws  affecting  sales  of  munici- 
pal claims,  validity  of,  8-872 

Redemption  laws  affecting  sales  under  exe- 
cution, validity  of  statute  applying  to 
existing  judgment,  8-872 

RedcQiption  laws,  effect  as  to  rents  and 
profits  during  redemption  period,  8-873 

RcKlemption  laws,  independent  purchasers  at 
foreclosure  sale  cannot  question  valid- 
ity of,  8-872 

Redemption  laws  in  force,  a  part  of  con- 
tract, 8-872 

Redemption  laws,  validity  where  time  is 
extended  under,  8-873 

Redemption  of  land  sold  for  taxes,  validity 
of  statute  affecting,  8-872 

Reduction  of  interest  on  judgment,  statute 
providing  for,  valid,  8-849 

R^uction  of  rate  of  interest  after  mort- 
gage sale,  8-861 

R^uction  of  taxable  value  of  municipal 
property,  statute  providing  for,  not  ap- 
plicable to  existing  contract,  8-776 

Reference  made  to  original  contract  to  de- 
termine nature  of  judgment,  8-849 

Refusal  of  state  to  complete  contract  for 
erection  of  public  building  not  a  viola- 
tion of  provision,  8-764 

Registration  of  previous  grants  of  public 
lands,  statute  affecting,  unconstitutional, 
8-766 

Regulation  of  railroad  rates: 

Agreement  in  charter  fixing  rates,  ef- 
fect of,  8-818 
Authority  of  state  or  municipality  a^ 

to,  8-818 
Constitutional    power    to   alter   rates, 

8-820 
Construction     of     language     granting 
right  to  railroad  to  fix  rates,  8-818 
Discrimination,  effect  of  provision  in 
charter  against,  8-820 
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Regulation  of  railroad  rates  —  Cont'd, 
Effect  of  agreement  in  charter  fixing 

rates,  8-818 
Grant  of  power  to  railroad  to  fix  as 

contract,  8-819 
Implied  contract  that  rates   shall  be 

fixed  by  railroad,  8-819   . 
Implied  power -to  fix  rates,  when  char- 
ter does  not  give  rise  to,  8-819 
L^islative    or    municipal    control    of 

rates,  8-818 
Limitation  on  regulation  by  state,  8- 

818 
Maximum,  establishment  of,  for  rail- 
road rates  not  an  infringement,  8- 
819 
Maximum  fixed  in  ordinance,  effect  as 

contract,  8-819 
Maximum  rate,  ordinance  fixing,  not  a 

contract,  8-819 
Maximum  rate,  power  to  issue,  8-819 
Mileage  books,  power  to  require  issu- 
ance of,  8-820 
Ordinance  fixing  maximum,  effect  of. 

as  contract,  8i-819 
Ordinance  fixing  rates  as  contract,  8- 

820 
Rates  governed  by  contract  with  state, 

8-818 
Reasonableness  of  rates  fixed,  8-820 
Right  of  railroad  to  fix  as  a  contract, 

8-818 
Tolls  to  be  paid  for  privilege  of  using 
another  road,  ordinance  fixing,  not 
impairment  of  right  to  fix  rates,  8- 
819 
Use  of  another  road,  ordinance  fixing 
tolls  to  be  paid  for,  not  impairment 
of  right  to  fix  rates,  8-819 
Regulation  of  railroads  by  states,  effect  of 

provision  upon,  8-753 
Reincorporation   after  dissolution,   obliga- 
tions of  municipality  cannot  be  impaired 
by,  8-780 
Release   of   state's   part   interest   in   prop- 
erty not  invalid,  ^773 
Religious  corporations,  charter  a  contract, 

8-789 
Religious  society,  vested  right  of,  in  trust 

fund  cannot  be  impaired,  8-845 
Remedial  statute  not  impairment,  8-866 
Remedies   of   bondholders,   change   in   con- 
struction of  statute  as  to,  unconstitu- 
tional, 8-778 
Remedies  of  bondholders,  statute  affecting, 

unconstitutional,  8-778 
Remedies  of  municipal   bondholders,   stat- 
ute  altering   that   in   force   at   time   of 
issue,  unconstitutional,  8-778 
Remedies,  statute  changing,  constitutional, 

8-861 
Remedy,  addition  to,  statute  providing  for, 

constitutional,  8-99 
Remedy    against    bank    after    dissolution, 
statute    providing    for    restoration    of, 
valid,  8-834 
Remedy   and   obligation   distinguished,    8- 

861 
Remedy  applicable  to  torts  only,   statute 
withdrawing,  constitutional,  8-879 


IMPAIRMENT     OF    OBLIGATION     OF 

CONTRACT  —  Cont'd, 
Remedy  by  attachment  and  garnishment, 

statute  allowing  rule  as  to,  valid,  8-884 
Remedy  by  mechanics'  and  materialmen's 

liens  may  be  changed,  8-852 
Remedy,  change  in  favor  of  objecting  party, 

statute  providing  for,  constitutional,  8U 

880 
Remedy,   change   of,   constitutional   where 

substantial  remedy  left,  8-861 
Remedy  embraced  in  obligation,  8-861 
Remedy  for  enforcement  of  tax-receivable 

coupons,  statute  altering,  valid,  8-768 
.  Remedy,    insolvency    law    affecting,    valid, 

8-877 
Remedy,  interference  with  convenience  of, 

does  not  render  statute  invalid,  8-880 
Remedy,  law  changing,  constitutional,  8- 

S5Q 
Remedy,   nonexisting  cannot   be  impaired, 

8-879 
Remedy  of  bondholder  must  be  unimpaired 

or    substantial    equivalent    provided,    8- 

778 
Remedy  of  mortgagee,  statute  affecting,  not 

unconstitutional,  8-846 
Remedy,    statute    affecting,    constitutional 

where  substantial  remedy  remains  or  is 

given,  8-819 
Remedy,   statute  changing,  constitutional, 

8-877 
Remedy,  statute  changing  rules  of  evidence 

as  affecting,  8-881 
Remedy,  statute  extinguishing  and  leaving 

no  redress,  unconstitutional  as  to  exist- 
ing contracts,  8-880 
•  Remedy,  statute  giving,  where  none  existed 

before,  constitutional,  8-879 
Remedy,  statute  interfering  with  or  deny- 
ing enforcement  of,  unconstitutional,  8- 

880 

Remedy,  statute  rendering  less  effective, 
unconstitutional,  8-880 

Remedy  to  enforce  contracts,  federal  stat- 
ute affecting,  not  within  prohibition,  8- 
762 

Remedy,  validity  of  statute  affecting,  8- 
881 

Remission  or  release  of  penalties,  statute 
providing  for,  constitutional,  8-855,  866 

Removal  of  disability  of  witnesses,  statute 
providing  for,  constitutional,  8-882 

Removal  of  limitation  of  liability  for  per- 
sonal injury  not  within  prohibition  of 
Constitution,  8-754 

Removal  of  remedy  by  mandamus,  statute 
providing  for,  valid  where  sufficient 
remedv  remains,  8-883 

Removal  of  telegraph  and  telephone  poles 
and  wires  by  city  not  within  prohibition, 
8-765 

Removal  of  trustee  under  existing  deed  of 
separation,  statute  providing  for,  uncon- 
stitutional, 8-854 

Renewal  notice  to  policy  holder,  power  of 
state  to  require,  8-^30 

Rents  and  profits  during  redemption  period, 
validity  of  redemption  law  affectinir,  8- 
873  • 

Rents  and  profits,  liability  of  tenant  for, 
cannot  be  altered,  8-858 

867  Volume  IX. 


iBpairnMnt,  •U. 


INDEX  TO  THE 


ImpainMnt,  •&«• 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  CwiVd. 

Rent,  statute  abolishing  distress  for,  in- 
valid, 8-884 

Reopening  of  judgments,  validity  of  stat- 
ute providing  for,  8-849 

Reorganization  by  purchaser  at  foreclosure, 
general  law  providing  for,  not  a  con- 
tract, 8-789 

Repeal  of  Act  establishing  county  valid, 
8-784 

Repeal  of  Act  of  incorporation  before  ac- 
ceptance, constitutional,  8-761 

Repeal  of  Act  to  erect  dam  invalid,  8-884 

Repeal  of  charter  of  unorganized  corpora- 
tion valid,  8-791 

Repeal  of  existing  statute  cannot  affect 
contract  of  states,  8-764 

Repeal  of  statute  authorizing  mechanics' 
liens,  validity  of,  8-853 

Repeal  of  statute,  effect  of  reservation  of 
power  to,  8-771 

Repeal  of  statute  establishing  county  seats 
not  violation  of  prohibition,  8-773 

Repeal  of  statute  giving  court  right  to 
order  special  tax  not  applicable  to  exist- 
ing contracts,  8-776 

Repeal  of  statute  granting  annuity  for 
life  valid,  8-772 

Repeal  of  statute  of  limitatj|pns,  validity 
of,  as  affecting  rights,  8-869 

Repeal  of  statute  providing  for  assessment 
for  construction  of  turnpike  valid,  8- 
835 

Repeal  of  subsequent  statute  enlarging 
taxing  power  not  infringement  of  rights 
of  bondholders,  8-779 

Repeal  of  usury  law  operates  retrospec- 
tively, 8-851 

Replevin  bonds,  obligation  of,  cannot  be 
changed,  8-857 

Replevin  on  judgment,  statute  extending 
time  of,  unconstitutional,  8-858 

Repudiation  by  municipal  corporation  of 
contract  not  a  violation  of  provision, 
8-863 

Resale  or  forfeiture  of  public  lands  in  de- 
fault of  payment  not  violation  of  pro- 
vision, 8-765 

Reftpites,  statute  providing  for,  valid,  8- 
858 

Return  of  writs,  statute  postponing  by 
changing  time  for  holding  courts,  in- 
valid as  to  existing  contracts,  8-871 

Review  of  judgments,  change  of  statute 
regulating,  not  a  violation  of  provision, 
8-883 

Revocation  of  appropriation  for  internal 
improvement,  validity  of,  8-772 

Revocation  of  license  granted  by  state 
without  consideration  constitutional,  8- 
762 

Revolution  did  not  dissolve  contracts  of 
existing  corporations,  8-791 

Right  of  action  for  tort,  provision  not 
applicable  to,  8-763 

Right  of  eminent  domain,  effect  of  provi- 
sion upon  exercise  of,  8-758 

Rights  of  existing  creditors  not  impaired 
by  statute  authorizing  surrender  and 
reconveyance  of  property  and  franchise 
of  corporation,  8-810 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  CimVd. 

Rights,  purpose  of  clause,  protection  of, 
8-860 

Rule  as  to  burden  of  proof,  statute  chang- 
ing, unconstitutional,  8-881 

Rules  of  evidence,  constitutionality  of 
statute  changing,  8-881 

Rules  of  evidence,  unreasonable  change  in, 
not  allowed,  8-881 

Sale  of  forfeited  shares  of  stock,  place 
fixed  by  charter  cannot  be  changed,  8- 
787 

Sale  of  intoxicating  liquors,  state  regula- 
tion of,  not  within  prohibition,  8-755 

Sales  for  municipal  claims,  validity  of 
redemption  law  affecting,  8-872 

Sale  under  execution,  statute  changing 
rule  as  to,  cannot  affect  existing  con- 
tracts, 8-871 

School  books,  repeal  of  statute  providing 
for  use  of  certain  class  of,  valid,  8-773 

School  commissioners.  Act  incorporating 
board  of,  not  a  contract,  8-785 

School  townships.  Act  incorporating,  not  a 
contract,  8-784 

Sci.  fa.  to  revive  dormant  judgments,  stat- 
ute prohibiting  issuance  of,  valid,  8- 
886 

Securities,  validity  of  statute  requiring  en- 
forcement of,  by  creditors,  8-885 

Separate  property  of  married  women,  effect 
of  statute  relating  to  as  to  existing  mar- 
riages, 8-854 

Sequestration,  validity  of  statute  limiting 
and  regulating,  8-886 

Service  of  process  on  corporation,  regula- 
tion of,  constitutional,  8-886 

Set-off  against  judgment,  statute  provid- 
ing for  valid^  8-849 

Setting  aside  judgments,  statutes  provid- 
ing for,  unconstitutional,  8-849 

Settlement  of  paupers,  statute  altering 
rules  of,  constitutional,  8-756 

Share  in  dower  right  an  infringement  of 
contract,  8-854 

Similar  provisions  in  state  constitutions, 
8-750 

Slaughter-houses,  state  regulation  of  estab- 
lishment of,  not  violation  of  provision, 
8-755 

Slave  marriages,  statute  validating,  con- 
stitutional, 8-855 

Slaves,  contract  for  sale  of,  cannot  be  im- 
paired, 8-859 

Special  assessments  for  public  improve- 
ments not  contracts,  8-857 

Special  tax,  statute  repealing  right  of 
court  to  order,  not  applicable  to  existing 
contracts,  8-776 

Stare  decisis,  rule  of,  as  affecting  impair- 
ment of  contract  obligations.  8-864 
.  State  agricultural  college,  charter  of,  not  a 
contract,  8-786 

State  and  Federal  Constitutions,  violation 
of  prohibition  against,  8-751 

State  bank,  assets  cannot  be  appropriated 
as  school  fund  to  prejudice  of  creditors, 
8-786 

State  bank  notes,  receivability  of,  in  pay- 
ment of  state  debts  cannot  be  imnaired, 

8-785 
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IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  ConVd. 

State  bank  notes,  receivability  of,  in  pay- 
ment of  taxes  cannot  be  destroyed,  8-785 

State  banks,  contracts  of,  protected  by  pro- 
vision, 8-785 

State  banks,  executory  contracts  of,  can- 
not be  destroyed,  8-785 

State  banks,  rights  of  creditors  of,  can- 
not be  impaired  by  diversion  of  assets, 
8-786 

State  board  of  agriculture,  charter  a  con- 
tract, 8-789 

State  bonds,  agreement  as  to  mode  of  pay- 
ment protected,  8-767 

State  bonds  and  coupons  receivable  for 
taxes  protected,  8-768 

State  bonds,  diversion  of  fund  pledged  for 
payment  unconstitutional,  8-767 

State  bonds,  statute  changing  mode  of  de- 
termining validity  of,  not  unconstitu- 
tional, 8-767 

State  bonds,  statute  directing  writing  off 
of  past-due  bonds  constitutional,  8-767 

State  bonds,  statute  impairing  negotiability 
of,  unconstitutional,  8-768 

State  cannot  infringe  contract  with  munici- 
pal corporation,  8-783 

State  constitution  not  protected  by  pro- 
vision, 8-770 

State  constitutions,  similar  provisions  in, 
8-750 

State  courts,  construction  by,  of  state  stat- 
utes existing  at  time  contract  made, 
binding  on  federal  courts,  8-887 

State  courts,  construction  by,  of  state  stat- 
utes, not  binding  on  federal  courts  in 
determining  question  of  impairment,  8- 
887 

State  insolvency  law,  effect  on  contracts 
made  during  suspension  of  state  statute 
by  federal  statute,  8-876 

State,  refusal  of,  to  comply  with  contract 
for  erection  of  public  building  not  a  vio- 
lation of  nrovision,  8-764 

State  regulation  of  corporate  charters,  ex- 
tent of,  8-790 

State  regulation  of  distribution  of  proceeds 
of  insolvent  insurance  company,  8-831 

States,  application  of  provision  to  contract 
with  United  States,  8-765 

States,  application  to  executed  and  execu- 
tory contracts  of,  distinguished,  8-764 

States,  clause  operates  directly  upon,  8- 
750 

States,  effect  of  prohibition  upon  police 
powers  of..  8-752 

States,  how  far  contracts  of,  protected  by 
provision,  8-764 

States,  law  consenting  to  suit  not  a  con- 
tract, 8-770 

States,  prohibition  a  limitation  on  power 
of,  8-750 

States,  provision  applicable  to  contracts 
of,  8-763 

States,  suits  against,  for  violation  of  pro- 
vision, 8-769 

State  statutes,  construction  of,  by  state 
courts  not  bindinsr  on  federal  courts  in 
determining  question  of  impairment,  8- 
887 

State  treasury  warrants,  retronctive  stat- 
ute affecting,  unconstitutional,  8-760 
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IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  ConVd, 

Statute  affecting  municipal  bonds,  con- 
struction of  that  existing  at  time  of  issue 
cannot  be  changed,  8-778 

Statute  affecting  remedy,  validity,  8-881 

Statute  as  contract,  extent  of  protection 
afforded,  8-771 

Statute  creating  express  contracts  are 
within  the  clause,  8-771 

Statute  giving  lien  on  public  accounts, 
when  repeal  authorized,  8-772 

Statute  of  frauds,  statute  fixing  construc- 
tion of,  constitutional,  8-882 

Statute  of  limitations,  change  in,  must  be 
reasonable,  8-868 

Statute  of  limitations,  effect  of  provision 
on  changes  in,  8-868 

Statute  recognizing  rights  or  obligations 
not  within  protection  of  clause,  8-771 

Statute  regulating  collateral  inheritance 
tax,  validity  of,  8-772 

Statute  regulating  descent  and  transmis- 
sion of  property,  validity  of,  8-772 

Statutes,  when  considered  infringement  of 
provision,  8-771 

Stay  law  affecting  execution  sale,  validity 
of,  8-871 

Stay  law  affecting  existing  contracts,  when 
valid,  8-871 

Stay  law  affecting  proceedings  against  cor- 
poration pendinfi^  suit  for  foHeiture  of 
charter,  constitutional,  8-871 

Stay  law  affecting  process  against  volun- 
teer soldiers,  valid,  8-871 

Stay  law,  impairment  of  contracts  by,  pro- 
hibited, 8-870 

Stay  law  making  judgment  payable  in  in- 
stalments, invalid,  8-871 

Stay  law  operative  where  additional  se- 
curity given  for  judgment,  valid,  8- 
871 

Stay  law  suspending  legal  proceedings  dur- 
ing invasion,  valid,  ^-871 

Stay  law  to  operate  by  consent  of  majority 
of  creditors  cannot  apply  to  existing  con- 
tracts, 8-870 

Stock,  bonus  on  increase  of,  cannot  be  de- 
manded after  grant  of  charter,  8-787 

Stockholders'  liability  a  contract,  8-812 

Stockholders'  liability,  appointment  of  re- 
ceiver a«  infringing  creditors'  right  to 
enforce,  8-812 

Stockholders'  liability,  manner  of  enforce- 
ment may  be  changed,  8-788 

Stockholders'  liability,  validity  of  statute 
altering  limitation  of,  8-788 

Stockholder,  voting  rights  of,  cannot  be  in- 
fringed, 8-787 

Stock  invested  in  municipal  bonds,  validity 
of  taxation  of,  8-777 

Stock  of  banks,  effect  of  provision  upon 
taxation  of,  8-757 

Stock,  place  of  sale  of  forfeited  shares  can- 
not be  changed,  8-787 

Street  improvements,  conditions  attached 
to,  cannot  be  annulled,  8-774 

Streets,  ordinance  permitting  telegraphs 
and  telephones  in,  as  contract,  8-829 

Strict  construction  of  term  "  obligation  of 
contracts,"  8-261 

Subdivision  of  county  warrants,  validity  of 
statute  providing  for,  8-779 
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IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  ConVd, 

Submerged  and  overflowed  laiida,  repeal  of 
statute  providing  for  cession  of  control 
of,  valid,  8-773 

Subrogation,  rights  of  creditor  to,  cannot 
be  impaired,  8-885 

Substituted  remedy,  constitutionality  of 
statute  providing  for,  8-879 

Substitution  of  remedy,  statute  providing 
for,  constitutional,  8-861 

Substitution  of  surety  in  recognizance  not 
impairment  of  contract,  8-867 

Succession  tax  not  within  prohibition,  8- 
768 

Suicide  clause  in  insurance  policy,  state 
may  regulate  effect  ofj  8-830 

Suit  against  state  for  impairment  of  con- 
tract, limitation  of  Eleventh  Amendment 
on,  8-770 

Suits  against  state  for  violation  of  pro- 
vision, 8-769 

Suits  on  bonds,  statute  regulating,  valid, 
8-886 

Summary  remedy  given  after  injury,  stat- 
ute providing  for,  valid,  8-886 

Sunday  laws,  regulation  of  theatrical  per- 
formances, constitutional,  8-756 

Sureties,  statute  reflating  defenses  of, 
constitutional,  8-885 

Surrender  and  reconveyance  of  property 
and  franchises  of  corporation,  rights  of 
existing  creditors  not  impaired  by  stat- 
ute authorizing,  8-810 

Surrender  of  property  as  full  discharge  of 
indebtedness,  statute  providing  for,  un- 
constitutional, 8-886 

Survey  of  public  lands,  rights  obtained 
under  application  for,  not  protected,  8-765 

Suspension  of  legal  proceedmgs  during  in- 
vasion, statute  providing  for,  constitu- 
tional, 8-871 

Taxable  value  of  municipal  property,  stat- 
ute providing  for  reduction  of,  not  ap- 
plicable to  existing  contracts,  8-776 

Tax  assessment  not  a  contract,  8-856 

Taxation  affecting  contracts  between 
master  and  servant  not  within  prohibi- 
tion, 8-757 

Taxation  by  municipal  corporation  of 
property  used  in  contract  with  it,  effect 
of  provision  on,  8-757 

Taxation,  contracts  made  on  faith  of,  pro- 
tected, 8-775 

Taxation,  limitation  of  rate  of,  an  in- 
fringement of  rights  of  bondholders,  8- 
779 

Taxation  of  banks  and  bank  stock,  effect 
of  provision  upon,  8-757 

Taxation  of  bonds  owned  by  nonresidents 
invalid,  8-812 

Taxation  of  corporate  property  and  fran- 
chises, effect  of  provision  upon,  8-757 

Taxation  of  gas  company  not  impairment 
of  charter,  8-758 

Taxation  of  insurance  premiums,  effect  of 
provision  on.  8-757 

Taxation  of  leased  railroads,  statute  re- 
quiring payment  by  lessee  nnd  deduction 
from  rent  constitutional,  8-758 

Taxation  of  mortgaged  property,  statute 
providing  change  in  manner  of,  constitu- 
tional, 8-847 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Conrd. 

Taxation  of  mortgages,  effect  of  provision 
on,  8-757 

Taxation  of  municipal  bonds  owned  by  non- 
residents, statute  providing  for,  uncon- 
stitutional, 8-777 

Taxation  of  public  lands  held  under 
patent,  statute  oroviding  for,  constitu- 
tional, 8-766 

Taxation  of  stock  invested  in  municipal 
bonds,  validity  of,  8-777 

Taxation,  power  of  municipality  as  to  not 
vested  right,  8-782 

Taxation,  prohibition  as  affecting  power 
of,  8-766 

Taxation,  provision  as  affecting  exemption 
from,  8-761 

Tax  deed,  rule  as  to  conclusiveness  as  evi- 
dence cannot  be  altered,  8-881 

Taxes,  change  in  mode  of  assessment  not 
impairment  of  mortgage  contract,  8- 
847 

Taxes  for  street  improvements,  ordinance 
providing  for  abatemrat  of,  not  repeal- 
able,  8-774 

Taxing  power  of  municipal  corporation 
limited  by  provision,  8-767 

Taxing  pow^er  of  state,  provision  a  limita- 
tion upon,  8-757 

Tax  on  bonds  and  mortgages,  statute  mak- 
ing payable  by  corporation  treasurer 
valid,  8-757 

Tax  on  bonds  owned  by  residents  valid,  8- 
812 

Tax  on  free  passes  issued  by  railroads  con- 
stitutional, 8-757 

Tax  on  occupation  not  entitled  to  protec- 
tion as  contract,  8-853 

Tax  on  succession  not  within  prohibition, 
8-758 

Tax- receivable  bonds  and  coupons  pro- 
tected, 8-768 

Tax-receivable  coupons,  refusal  to  receive 
in  payment  of  liquor  license  taxes  valid, 
8-768 

Tax-receivable  coupons,  statute  altering 
remedy  for  enforcement  valid,  8-768 

Tax-receivable  coupons,  validity  of  refusal 
to'  receive  in  payment  of  school  taxes,  8- 
768 

Tax  sale  certificates,  constitutionality  of 
statute  affecting,  8-856 

Tax  sales,  constitutionality  of  statute 
affecting,  8-856 

Tax  sales,  validity  of  redemption  law 
affecting,  8-872 

Tax  sales,  validity  of  statute  extending 
time  for  redemption,  8-873 

Telegraph  and  telephone  poles  and  wires 
in  streets,  removal  of  by  city  not  within 
prohibition,  8-755 

Telegraphs  and  telephones,  ordinance  per- 
mitting use  of  streets  by,  as  contract,  8- 
829 

Tenants,  liability  for  rents  and  profits  can- 
not be  altered,  8-858 

Tenure  and  compensation  of  public  officer 
not  a  contract,  8-845 

Tenure  of  office  in  state  educational  in- 
stitution. chrfnjEre  in,  8-845 

Tenure  of  public  office  held  during  good  be- 
havior cannot  he  altered,  8-845 
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IMPAIR3i£NT     OP    OBLIGATION     OP 
CONTRACT  —  ConVd, 

Territorial  government,  charter  granted 
by,  a  contract,  8-789 

Theatrical  performances,  Sunday  laws 
regulating,  constitutional,  8-756 

Ticket  scalping,  validity  of  statute  affect- 
ing business  of,  8-858 

Time  of  commencement  of  protection,  8-761 

Title  to  real  property  may  be  quieted,  8- 
885 

Tort,  judgment  founded  on,  not  a  contract, 
8-848 

Tort,  provision  not  applicable  to  right  of 
action  for,  8-763 

Torts,  statute  withdrawing  remedy  apper- 
taining to,  constitutional,  8-879 

Townships,  Act  incorporating  for  school 
purposes  not  a  contract,  8-784 

Trade,  discontinuance  of  encouragements 
to  engage  in,  not  infringement  of  pro- 
vision, 8-773 

Transfer  of  territory  of  municipal  corpora- 
tions cannot  invalidate  obligations,  8- 
780 

Transfer  tax  not  within  prohibition,  8-758 

Trial,  statute  changing  place  and  mode  of, 
constitutional,  8-883 

Trustees  of  corporation,  rule  as  to  liability 
of,  cannot  be  changed,  8-857 

Trustees  under  existing  deed  of  separation, 
statute  providing  for  removal  of,  uncon- 
stitutional, 8-864 

Trustees  under  mortgage,  statute  changing 
manner  of  appointment  of,  unconstitu- 
tional, 8-847 

Trusts,  validity  of  statute  altering  ad- 
ministration of,  8-886 

Turnpike  company,  validity  of  condemna- 
tion of  property  of,*  8-759 

Turnpike,  statute  providing  for  assessment 
on  land  for  construction  of,  may  be  re- 
pealed, 8-835 

Unauthorized  contract  of  board  of  educa- 
tion not  protected,  8-760 

Unconstitutionality  of  statute  may  be 
waived,  8-889 

United  States,  application  of  provision  to 
contracts  between  states  and,  8-765 

United  States  not  included  within  prohibi- 
tion, 8-751 

Unreasonable  change  in  rules  of  evidence 
not  allowed,  8-881 

Use  of  certain  books  in  schools,  repeal  of 
statute  providing  for,  valid,  8-773 

Use  of  streets  by  railroad,  municipal  con- 
sent to,  cannot  be  impaired,  8-816 

Usurious  contracts,  acts  validating,  con- 
stitutional, 8-867 

Usury  laws,  existing  contracts  cannot  be 
impaired  by,  8-851 

Usury  laws,  retrospective  operation  of  re- 
peal of,  8-^51 

Validation  of  usurious  contracts,  act  pro- 
viding for,  constitutional,  8-867 

Validation  of  void  contract,  statute  provid- 
ing for,  unconstitutional,  8-884 

Validity  essential  to  contract  protected,  8-  . 
760 

Valid  subsistin^r  oblisrntion,  prohibition  of 
clause  limited  to,  8-860 

Vendor's  lien,  recording  act  affecting,  in- 
valid, 8-873 
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IMPAIRMENT  OP  OBLIGATION  OP 
CONTRACT  -—  ConVd. 

Venue,  statute  changing,  valid,  8-883 

Venue  of  action  against  insurance  com- 
pany subject  to  state   regulation,  8-831 

Vested  mortgage  liens  cannot  be  displaced, 
8-852 

Vested  right  of  religious  society  in  trust 
fund  cannot  be  impaired,  8-845 

Vested  rights,  power  of  state  to  divest,  8- 
867 

Viaduct  over  tracks,  municipal  permit  for 
construction  of,  not  a  contract,  8-817 

Violation  of  prohibited  statute,  contract 
based  on,  not  protected,  tf-761 

Violation  of  state  and  federal  provisions 
against,  8-751 

Void  contract,  statute  validating,  uncon- 
stitutional, 8-884 

Void  franchise  rranted  by  municipal  cor- 
poration not  protected,  8-760 

Voting  rights  of  stockholder  cannot  be  in- 
fringed, 8-787 

Wages  of  laborers  of  contractors  on  rail- 
roads, statute  fixing  liability  for,  con- 
stitutional, 8-755 

Waiver  of  unconstitutionality  of  statute, 
8-889 

Want  of  consideration  for  sealed  instru- 
ment, statute  allowing  evidence  to  show, 
constitutional,  8-882 

War  interest,  statute  allowing  abatement 
of,  invalid,  8-851 

Warrants,  funds  set  aside  for  payment  of, 
cannot  be  diverted,  8-774 

Warrants  issued  by  county  protected  by 
provision,  8-766 

Warrants  issued  by  county,  recording  Act 
cannot  affect  validity  of,  8-873 

Warrants  issued  by  state  treasury,  retro- 
active statute  affecting,  unconstitutional, 
8-776 

Warrants  of  county,  validity  of  statute 
subdividing,  8-779 

Water  front,  repeal  of  statute  defining  and 
regulating  use  of,  valid,  8-773 

Waterworks  company,  validity  of  con- 
demnation of,  8-759 

Wharf  lines  established  by  city,  destruc- 
tion of,  unconstitutional,  8-857 

What  constitutes  impairment,  8-865 

What  constitutes  obligation,  8-859 

When  agreement  to  give  municinnl  aid  to 
railroad  becomes  a  contract,  8-822 

When  protection  commences  to  apply,  8-761 

Who  may  invoke  constitutional  question, 
8-888 

Widow's    right    of    dower    cannQt    be    im- 


paired, 8-854 
Withdrawal  of 


remedy  applicable  to  torts 
solely,  statute  providing  for,  constitu- 
tional, 8-879 

Witnesses,  statute  removing  disability  of, 
constitutional,  8-882 

Women    and    minors,    state    regulation    of 
working   hours   of,    not   within    prohibi-* 
tion,  8-756 

Writs  of  sci.  fa.  to  revive  dormant  judg- 
ments, statute  prohibiting  issue  of  valid, 
8-886 

Writs,  postponement  of  return  of,  by 
chansre  of  time  for  holding  courts,  in- 
valid as  to  existing  contracts.  8-871 
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CONTRACT  —  ConVa. 
Written    contracts,    statute    allowing   con- 
tradiction of,  by  parol  evidence,  constitu- 
tional, 8-883 

IMPEACHMENT: 

See  Senate. 

Articles  preferred  by  House  of  Representa- 
tives, 8-287 
Grounds  for,  9-66 

Member  of  Congress  not  subject  to,  fr-56 
President  cannot  pardon,  9-17 
Trial  by  Senate,  8-287 

IMPLIED  CONTRACTS: 

Prohibition  against  impairment  of,  &-762 

IMPORTATION   CLAUSE: 

Effect  of,  8-687 

IMPORTS : 

See  Revenue  Laws. 

Articles  imported  included  in  term,  8-892 

Congress  may  prescribe  quality  of,  8-419 

Definition  of,  8-890,  892 

Effect  of  sale  by  consignee  on  character  of 
goods,  8-892 

G<K)ds  imported  included  in  term,  8-892 

Original  package,  character  as  imports  lost 
by  destruction  of,  8-891 

Original  package,  when  goods  contained  in, 
become  domestic  goods,  8-891 

Property  to  which  term  applies,  8-891 

Restraint  on  importation  of  particular 
goods,  statute  providing  for,  not  a  vio- 
lation of  due- process  clause,  9-298 

Sale  by  consignee  as  affecting  character  as 
imports,   9-892 

Sale  by  consignee  of  imports,  effect  on 
character  of  goods,  8-892 

Slaves  brought  from  another  state  are  not 
imports,  8-891 

Taxation  of,  see  Taxation. 

Term  includes  goods  imported  as  well  as 
act  of  importation,  8-892 

When  goods  lose  character  as,  8-891 

IMPOST: 

Definition  of,  8-351 

Prohibition  against  laying  by  state,  8-890 

IMPRISONMENT  FOR  DEBT: 

Abolition  of.  by  statute,  obligation  of  con- 
tract not  impaired  by,  8-877 

INCOME  TAX: 

Tnx  upon,  direct  tax,  8-306 
View  thnt  income  tax  not  a  direct  tax  over- 
ruled, 8-306 

INCOMPATIBLE  OFFICES: 

See  Offices  and  Officers. 

INDIANS: 

Admission  of  new  state  as  affecting  treaty 

rifirhts  of  Indians,  9-195 
'     Al-^aka,   Indian   slavery   in.   a  violation   of 

Thirteenth  Amendment,  9-377 
Authority  of  Congress  to  legislate  as  to,  9- 

32 
Chicknsaw  Nntion.  slavery  aboliRhed  within 

by  Thirteenth  Amendment.  9-377 
Citizen«*hiT)    as    '^^'>otpd    by    ab<*ence    from 

rp«»ervntion,   9-390 
Citi''pn«i.  «4t<itus  of  In'^i^ns  as..  9-389 
Civil    rights,    effect   of    recognition    of,    8- 

575 
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Commerce  with  Indian  tribes,  power  of 
Congress  to  regulate,  see  Commbbcb. 

Commissioner  of  Indian  affairs,  powers  of, 
as  representative  of  President,  9-2 

Congress  may  reserve  jurisdiction  over  In- 
dian reservation  in  new  state,  9-195 

Contracts  of^  effect  when  executoiy,  8-576 

Courts  of  Indian  offenses,  nature  of,  9-60 

Crimes,  Congress  has  jurisdiction  of,  8-577 

Disturbances  with,  power  of  Congress  to 
regulate,  8-576 

Eminent  domain,  exercise  by  Congress  of 
right  of,  in  territory  occupied  by,  8-375 

Exclusion  of  Indians  in  determining  repre- 
sentation in  Congress,  9-626 

Executory  contracts  of,  effect,  8-576 

Indians  included  within  limits  of  state, 
power  of  Congress  as  to,  8-577 

Indians  not  taxed  are  not  citizens,  9-626 

Indian  treaties,  see  Treaties. 

Indian  tribe  not  a  foreign  state  within 
meaning  of  jurisdiction  clause,  9-105 

Indictment  clause  not  applicable  to  local 
legislation  of  Indian  nations,  9-258 

Intoxicating  liquors,  laws  regulating  sale 
of,  to  Indians,  valid,  9-172 

Intoxicating  liquors,  power  of  Congress  to 
regulate  sale  to,  8-576 

Intoxicating  liquors,  sale  of,  to  IndianBy 
see   Intoxicatino  Liquors. 

Jurisdiction  of  Indian  crimes,  8-577 

Jurisdiction  over  Indian  reservations  in 
new  state,  9-195 

Offenses  by,  committed  outside  reservatian, 
jurisdiction  of  state  courts,  8-578 

Ownership  and  distribution  of  property, 
power  of  Congress  to  regulate,  8-575 

Penal  legislation  of  Congress  as  affectiq& 
9-32 

Privileges  and  immunities  clause  as  affect- 
ing residents  in  Indian  reservations,  9~ 
165 

Property,  power  of  Congress  to  regulate 
ownership  and  distribution,  8-575 

Public  lands,  power  of  Congress  to  dele- 
gate to  states  authority  to  make  regula- 
tions for,  9-204 

Public  lands,  power  of  Congress  to  ex- 
tinguish Indian  title  to,  9-204 

Recognition  of  civil  rights  of,  effect,  8-575 

Regulations  concerning  destruction  of 
timber  on  Indian  reservations,  8-291 

Sales  of  patent  rights,  statute  imposing 
condition  on  sale  of,  constitutional,  9- 
409 

Settlements  on  Indian  lands,  state  regula- 
tion of,  9-358 

Slavery  in  Alaska  a  violation  of  Thirteenth 
Amendment,  9-377 

Slavery  in  Chickasaw  Nation  abolished  by 
Thirteenth  Amendment,  9-377 

State  courts,  jurisdiction  of  offenses  com- 
mitted outside  reservation,  8-578 

State  regulation  of  settlements  on  Indian 
lands,  9-358 

States,  application  to,  of  authority  to  make 
resfulations  as  to  public  lands,  9-204 

Suffmsre,  Indians  not  entitled  to  right  of, 
9-638 

Taxation  of  Indians  as  determining  citizen- 
ship, 9-390 

Treaties  with,  see  Treaties. 
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INDIANS  —  ConVd, 
Treaty  rights  of,  as  affected  by  admission 

of  new  state,  ^196 
Tribal  relation  of,  how  established,  9-32 

INDICTBtlENT: 

See  Gband  Jury. 

Aliens,  provision  as  to  indictment  applies 
to  crimes  by,  9-267 

Aliens,  provision  as  to  indictment  not  ap- 
plicable to  deportation  of,  9-257 

Annexed  territory,  extent  to  which  indict- 
ment clause  applies  to,  9-258 

Bill  of  particulars  not  proper  to  set  oiit 
in,  9-331 

Capital  crimes  within  meaning  of  indict- 
ment clause,  ^258 

Cases  arising  in  land  or  naval  force,  in- 
dictment clause  excepts.  9-262 

Change  in  indictment,  effect  of,  9-261 

Congress  without  power  to  limit  the  con- 
stitutional right,  9-257 

Constitutional  right  to  indictment  cannot 
be  waived,  9-263 

Consular  criminal  courts,  indictment  clause 
not  applicable  to,  0-258 

Copy  of  indictment,  rule  as  to  furnishing, 
9-332 

Counterfeit  coin,  conspiracy  to  make,  not 
an  infamous  crime,  9-260 

Counterfeit  government  obligations,  in- 
dictment not  required  for  passing,  9-260 

Courts-martial,  indictment  clause  not  ap- 
plicable to,  9-262 

Crimes  punishable  by  imprisonment  in 
penitentiary  infamous  within  meaning  of 
indictment  clause,  9-259 

Crimes  which  are  infamous  within  mean- 
ing of  indictment  clause,  9-258 

Deportation  of  aliens,  indictment  clause 
not  applicable  to,  9-257 

Division  of  district,  effect  of  indictment 
found  by  grand  jurors  for,  9-328 

Embezzlement,  indictment  not  required  in 
cases  of,  9-260 

Ex  post  facto  law,  whether  statute  regu- 
lating indictment,  etc.,  unconstitutional 
as,  see  Ex  Post  Facto  Laws. 

Failure  to  warn  witness  as  to  privilege 
against  self-incrimination,  effect  of  on  in- 
dictment, 9-281 

Following  language  of  statute,  when  insuffi- 
cient, 9-332 

Foreign  governments,  clause  does  not  re- 
quire presentment  for  offense  against, 
9-257 

Famishing  copy  of,  9-332 

Grand  jurors  for  division  of  district,  effect 
of  indictment  found  by,  9-328 

Imprisonment   in   penitentiary   a   sentence 
for   infamous  crime  within   meaning  of 
indictment  clause,  9-259 
Indian  nations,  local  legislation  of,  indict- 
ment clause  does  not  apply  to,  9-258 
Indictment  in  district  to  which  removal  of 

Srisoner  is  sought,  9-261 
ictment    or    presentment    not    essential 
to  due  process  of  law,  8-269 
Infamous  crime,  what  constitutes,  within 

meaning  of  indictment  clause.  9-258 
Infamous  nature'  of  crime,  public  opinion 
as  determining,  9-261 


INDICTMENT  -  ConVd. 
Information,  prosecution  of  felonies  by,  9- 

435 
Intoxicating  liquors,  keeping  with  intent  to 

sell  not  an  infamous  crime,  9-260 
Invalid     indictment,     statute     validating 
court   proceedings   on,    unconstitutional, 
9-435 
Jeopardy  clause,  defects  in  indictment  as 

affecting  application  of,  see  Jeopabdt. 
Keeping   intoxicating   liquors  with   intent 
to  sell,  indictment  not  essential  for,  9- 
260 
Land    or    naval    force,    indictment    clause 

excepts  cases  arising  under,  9-262 
Language  of  statute,  extent  to  which  fol- 
lowed in  indictment,  9-332 
Larceny  an  infamous  crime  within  mean- 
ing of  clause,  9-260 
Limitation   on    right    provided   by   clause, 

Constitution  cannot  impose,  9-257 
Local  legislation  of  Indian  nations,  indict- 
ment clause  does  not  apply  to,  9-258 
Militia,  offenses  by,  when  in  actual  service 
in   time   of   war   or   public   danger   not 
subject  to  indictment  clause,  9-262 
Misapplication  of  funds  of  national  bank, 

indictment  essential  for,  9-260 
Misdemeanors,    requirement   as   to   indict- 
ment not  applicable  to,  9-260 
National  bank,  misapplication  of  funds  of, 
an  infamous  crime  requiring  indictment, 
9-260 
Offense  against  foreign  government,  clause 

does  not  apply  to,  9-257 
Offense  committed  in  actual  military  ser- 
.  vice,   indictment   clause   does   not  apply 
to  arrest  and  prosecution  for,  after  con- 
nection with  service  severed,  9-262 
Offense  in  actual  service  in  time  of  war  or 
public  danger,  provision  as  to,  limited  to 
militia,  9-262 
Offenses  after  discharge  while  undergoing 
imprisonment   under   sentence   of   court- 
martial,   indictment  clause  not  applica- 
ble to,  9-262 
Overt  act  of  treason  to  be  alleged  in  in- 
dictment, 9-332 
Particulars  to  be  stated  in,  9-331 
Passing  counterfeit  government  obligations, 

indictment  not  required  for,  9-260 
Penitentiary,  crimes  punishable  by  impris- 
onment in,  infamous  within  meaning  of 
indictment  clause,  9-259 
Persons     confined     in     military     prisons, 
indictment     clause     not     applicable     to 
offenses  of,  9-262 
Pettv  larceny  not  an  infamous  crime,  9- 

260 
Privilege    of    members    of    Congress    not 
applicable  to  indictment  in  state  court, 
8-332 
Punishment  which  may  be  affixed  to  crim^• 
as  determining  infamous  nature  within 
meaning    of    indictment    clause,    9-259, 
260 
Receiving   stolen   goods   not   an   infamous 
crime  for  which  indictment  requisite,  9- 
260 
Removal  of  prisoner  from  one  district  to 
another  as  affecting  sufficiency  of  indict- 
ment, 9-261 
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INDICTMENT  —  ConVd, 

Revenue  laws,  misdemeanors  under,  indict- 
ment clause  not  applicable  to,  9-261 

Sentence  to  penitentiary  with  or  without 
hard  labor,  crimes  punishable  by,  in- 
famous, 9-260 

States,  constitutional  requirement  as  to  in- 
dictment by  grand  jury  not  applicable 
to,  9-266 

Stealing  mail  not  an  infamous  crime,  9- 
260 

Sufficiency  of,  as  affected  by  due-process 
clause,  9-435 

Termination  of  military  or  naval  service 
does  not  render  offense  previously  com- 
mitted subject  to  indictment  clause,  9- 
262 

Test  as  to  infamous  crimes  within  mean- 
ing of  indictment  clause,  9-258 

Treason,  indictment  for,  must  allege  overt 
act,  9-332 

Validation  of  court  proceedings  on  invalid 
indictment,  statute  providing  for,  un- 
constitutional, 9-435 

Waiver  of  constitutional  right  to  indict- 
ment not  allowed,  9-263 

INDIVIDUAIiS: 

Privileges  and  immunities  clause  not  ap- 
plicable to,  9-159 

INEBRIATES : 

Confinement  of  inebriates  as  violation  of 
Fourteenth  Amendment,  9-507 

summary  commitment  of,  a  violation  of 
due-process  clause,  9-506 

INFERIOR  COURTS: 

See  CouBTS. 

INFORMATION: 

Embezzlement  may  be  tried  on,  9-260 
Misdemeanors,  trial  of,  by  information,  9- 

260 
Prosecution   by   criminal   information,   8- 

265 
States,  statutory  provisions  for  trial  upon 

information,  valid,  9-257 
Stealing  mail  may  be  prosecuted  by,  9-260 
Trial  of  petty  larceny  on,  8-263 

INFORMERS : 

See  Paboon. 

"  INHABITANT  OF  THAT  STATE:  " 

Definition  of,  8-300 

INHERITANCE  TAX: 

See  Succession  Tax. 

,   INJUNCTION: 

Attachments  in  another  state,  power  to  en- 
join prosecution  of,  9-167 

Copyright,  injunction  to  prevent  infringe- 
ment of,  9-373 

Corporation  commissioners,  injunction 
against  enforcement  of  unlawful  order 
by,  9-371 

Educational  funds,  injunction  to  restrain 
diversion  of,  9-374 

Equalization  board,  injunction  to  restrain 
execution  of  tax  law  by,  9-371 

Executive  officers,  extent  to  which  con- 
trolled by  injunction,  9-72 

Foreign  judgments,  power  to  enjoin  en- 
forcement of,  9-157 

Illegal  tax  valuation,  injunction  to  prevent 
certifying,  9-371 


INJUNCTION  —  ConVd, 

Impairment  of  contracts,  injunction  to 
strain,  9-372 

Infringement  of  copyright,  injunction  to 
prevent,  9-373 

Location  of  lanas  claimed,  injunction  to  re- 
strain, 9-373 

Obstructions  of  commerce  restrained  by, 
8-399 

Prohibiting  corporations  from  doing  busi- 
ness in  state,  injunction  to  prevent,  9- 
373 

State  officers,  injunction  to  restrain  en- 
forcement* of  unconstitutional  statute  by^, 
9-370 

Unreasonable  rates,  injunction  to  restrain 
enforcement  of,  9-372 

INSANE  PERSONS: 

Summary  commitment  of,  a  violation  of 
due-process  clause,  9-506 

INSANITY: 

Constitutionality  of  statute  regulating  plea 
of  insanity  and  trial  of  issue,  8-746 

Jury  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  preliminary 
issue  of  insanity,  9-326 

INSOLVENCY: 

See  Bankbuftct. 

Banks,  statute  prohibiting  acceptance  of 
deposits  by,  after  insolvency,  constitu- 
tional, 9-533 

Building  and  loan  associations,  statute 
prohibiting  receipt  of  dues  by,  after  in- 
solvency, constitutional,  9-532 

Discharge  in  insolvency  proceedings  in  an- 
other state,  effect  to  be  given  to,  9-152 

Existing  debts,  validity  of  state  insolvency 
law  affecting,  8-875 

Extraterritorial  effect  not  given  to  insol- 
vency laws,  8-877 

Nonresidents,  validity  of  insolvency  law 
affecting  debts  due  to,  8-876 

State  insolvency  laws  affecting  existing 
debts,  validity  of,  8-874 

State  insolvency  laws,  effect  of  federal 
bankruptcy  statute  upon,  see  Bank- 
buftct. 

Subsequent  debts,  validity  of  state  insol- 
vency law  affecting,  8-875 

INSPECTION  FEES: 
See  CoiiiiERCE. 

INSPECTION  LAWS : 

See  Commerce. 

Appointment  of  court  ganger,  power  of 
state  to  provide  for,  ^-898 

Authority  of  state  as  to,  8-896 

Congress,  control  over  inspection  laws  of 
states,  8-898 

Court  gauger,  state  may  provide  for  ap- 
pointment of,  8-898 

Dimensions  of  tobacco  hogshead,  power  of 
state  to  prescribe,  8-897 

Examination  of  quality  not  an  essential 
feature  of,  8-897 

Federal  statute  applicable  to  boats  en- 
gaged on  ferries  within  state,  8-486 

Fees  for  mnkincr  inspection,  power  of  state 
to  pre«»cribo    8-897 

Hay,  reasonnbleness  of  fee  exacted  for  in- 
spection of,  8-898 
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INSPECTION  LAWS  —  Cont'd, 

Imported  articles  subject  to,  8-^07 

Inspection  of  liquors,  valid  exercise  of 
state's  power,  8-897 

Intoxicating  liquors,  state  may  require  in- 
spection of,  8-897 

Limitation  on  states  as  to  fees  exacted  for 
inspection,  8-898 

Nature  of^  8-896 

Personal  property  only  subject  to  operation 
of,  8-897 

Power  o{  states  to  levy  duties  for  support 
of,  8-262 

Property  subject  to  operation  of,  8-897 

Quantity  a  legitimate  subject  of  inspection, 
8-897 

Reasonableness  of  fee  for  inspection  of  hay, 
8-898 

Tobacco  hogshead,  state  may  prescribe  di- 
mensions of,  8-897 

Vessels,  state  may  require  inspection  of, 
8-897 

What  constitutes,  8-267 

INSPECTION  OF  DOCUMENTS: 

Compulsory  production  of  documents  for 
inspection  as  unreasonable  search,  see 
Searches  and  Seizures. 

INSTRUCTIONS: 

Refusal  of  court  to  refer  to  presumption 
of  innocence  in  instructions  not  a  viola- 
tion of  due-process  clause,  9-437 

INSTRUMENTALITIES         OF         COM- 
MERCE : 

State  taxation  of,  see  Commerce. 

INSURANCE: 

Agents  of  foreign  corporations,  power  of 
state  to  regulate,^  9-164 

Agents  of  foreign  corporations,  power  of 
state  to  tax,  ^164 

Agents  of  foreign  insurance  companies, 
taxation  of,  9-622 

Assessments  on  premium  notes  due  insol- 
vent company,  cosstitutionality  of  stat- 
ute providing  for,  8-795 

Attorneys'  fees,  allowance  of,  in  action 
against  insurance  companies  not  denial 
of  equal  protection  of  laws,  9-566 

Discrimination  against  individual  acting 
as  agent  for  nonresidents  unconstitu- 
tional, 9-179 

Due  process  of  law  clause  as  affecting  reg- 
ulation of,  see  Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Imports,  tax  on  premium  for  insurance 
upon,  8-896  " 

Insurance  not  interstate  commerce,   8-383 

Marine  insurance,  see  Admiralty. 

Power  of  state  to  regulate  admission  of 

I  foreign  corporations  to  do  business,  8- 
624 

Premiums,  taxation  of,  8-757 

State  regulation  of,  8-829 

State  regulation  of,  a  valid  exercise  of 
police  power,  9-411 

State  taxation  of,  see  Commerce. 

Taxation  of  premiums,  constitutionality, 
8-757 

Tax  on  business  of  conducting  not  a  dirtei 
tax,  8-308 


INSURRECTION: 

Effect  of,  on  election  of  representatives,  &- 
298 

Effect  upon  venue  of  trial,  9-132 

Election  of  senator  by  state  while  in  in- 
surrection, 8-312 

Power  of  federal  government  to  suppress, 
8-289 

President  may  suppress,  9-11 

Renewal  of,  power  of  Congress  to .  guard 
against,  8-652 

States  in  insurrection,  validity  of  statutes 
enacted  by,  not  in  aid  of  insurrection,  9- 
236 

Statutes  enacted  in  aid  of,  void,  9-236 

INTENT: 

Treasonable  intent,  proof  of,  9-140 

INTERCOURSE  ACTS: 

See  War. 

INTEREST : 

Allowance  of  interest  on  affirmance  of  ap- 
peal, not  denial  of  equal  protection,  9- 
557 

Impairment  of  provision  in  contract  as  to 
interest,  see  Impairment  of  Obligation' 
OF  Contract, 

National  banks.  Congress  may  fix  rate  on 
loans  by,  8-677 

Nonpayment  of  taxes,  state  may  impose 
penalties  and  interest  for,  9-613 

Obligation  of  contract,  interest  as  part  of, 
8-850 

State  court,  rulings  of  as  to  right  to  re- 
cover interest  as  due  process  of  law,  9- 
450 

Taxation  of  interest  on  corporation  bond, 
8-355 

INTERNATIONAL  LAW: 

See  Treaties. 

Nonexistence  of,  in  dealings  between  states 
and  federal  government,  8-281 

Offense  against,  see  Criminal  Law. 

Offense  against  international  law,  punish- 
ment for,  by  any  civilized  court  a  bar 
to  prosecution  in  any  other  court,  9- 
265 

INTERPRETATION: 

See  Construction  and  Interpretation. 

INTERSTATE  COMMERCE: 

See  Commerce. 

INTERSl^ATE     COMMERCE     COMMIS- 
SION: 

See  Commerce. 

Functions  delegated  to,  by  Congress,  8-401 

Legislative  power  not  vested  in,  8-291 

Powers  of,  9-61 

Privilege  of  witness  before,  9-283 

Review  of  findings  of,  by  court,  9-66 

INTERVENTION: 

See  Actions. 

INTOXICATING  LIQUORS: 

See  Commerce. 

Action  on  claim  for  liquors  illegally  sold, 
prohibition  by  state  against,  8-50)0 

Bond  of  liquor  dealers,  statute  cannot  im- 
pair, 8-868 

Bottles  as  original  packages,  8-427 

Conditional  sale  of,  8-386 
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INTOXICATING   LIQUORS  —  ConVd, 

Dispensary  Act  of  South  Carolina  regulat- 
ing sale  of  intoxicating  liquors,  consti- 
tutionah  9-172,  406 

Dispensary,  federal  taxation  of,  ^353 

Dispensary  law  as  affecting  interstate  com- 
merce, see  COMMEBCE. 

Dispensary  law  of  South  Carolina,  validity 
of,  8^34 

Distilled  spirits,  taxation  of,  8-360 

Distilling  without  paying  tax  and  using 
still  distinct  offenses,  ^270 

Druggists,  statute  prohibiting  sale  of 
liquor  by,  constitutional,  0-406 

Druggists,  statute  requiring  taking  out  of 
license  for  sale  of  intoxicating  liquor  by, 
constitutional,  9-407 

Due  process  of  law  clause  as  affecting  reg- 
ulation of,  see  Due  Pbocess  of  Law. 

Equal  protection  of  laws  as  affecting  stat- 
ute regulating,  see  Equal  Pbotection 
or  Law. 

Ea  post  facto  law,  statute  regulating  man- 
ufacture and  sale  of,  not  unconstitu- 
tional as,  8-732 

Federal  taxation  on,  8-353 

Illegal  sale  of  intoxicating  liquors,  punish- 
ment of,  9-354 

Impairment  of  obligation  of  contracts, 
state  regulation  of  sale  of  liquor  not  un- 
constitutional as,  8-755 

Importation  of,  Wilson  Act  as  affecting,  &- 
603 

Indians,  power  of  Congress  to  prohibit  and 
regulate  sale  of  intoxicating  liquors  to, 
8-576 

Indians,  statute  prohibiting  sale  of  intoxi- 
cating liquor  to,  constitutional,  9-407 

Inspection  laws  as  affecting,  8-897 

Keeping  intoxicating  liquors  with  intent 
to  sell,  not  infamous  crime,  9-260 

License,  statute  requiring  druggists  to  take 
out,  constitutional,  9-407 

License  to  retail,  state  may  require,  8-896 

Local  option  laws,  constitutionality  of,  9- 
407 

Manufacture  and  sale  of  liquors,  statute 
regulating,  constitutional,  9-405 

Manufacture  of  intoxicating  liquors  in  ter- 
ritories, power  of  Congress  to  regulate, 
0-209 

Manufacture^  of  liquor,  statute  regulating, 
valid,  8-858 

Original  packages,  when  protection  of, 
ceases,  8-395 

Power  of  President  to  regulate  importa- 
tion of  spirits  into  Alaska,  8-292 

Privileges  and  immunities  clause  as  affect- 
ing regulation  of  sale  of,  see  Citizens. 

Privileges  and  immunities,  right  to  sell 
and  manufacture  intoxicating  liquor,  not 
one  of,  9-406 

Prohibition  against  manufacture  of  liquor 
constitutional,  9-406 

Regulation  of  traffic  in,  as  affecting  inter- 
state commerce,  see  Commebce. 

Retail  of,  on  boat  at  landing  not  interstate 
commerce.  8-387 

Sale  of  intoxicating  liquors  in  territories, 
power  of  Congress  to  regulate,  9-209 

Sentence  whioh  may  be  inflicted  for  illegal 
sale  of,  9-354 


INTOXICATING   LIQUORS  —  Con4'd. 
Soldiers'  Home,  statute  regulating  sale  or 

gift  of  liquor  in  vicinity  of,  9-406 
State  license  tax  on  sale  of,  see  Commerce. 
Taxation  on  business  of  dealing  in,  8-355 
Territories,  power  of  Congress  to  regulate 
importation,  manufacture  and  sale  of  in- 
toxicating liquors  in,  9-209 
Wilson  Act,  constitutionality  of,  8-502 
Wilson  Act,  effect  of,  8-434,  502 
Wilson  Act,  provisions  of,  8-501 

INVASION: 

See  Wab. 

Danger  of,  power  of  Congress  to  provide 

against,  8-652 
Power  of  federal  government  to  repel,  8- 

289 
President  may  repel,  9-11 

INVENTION: 

See  CopTBioHTS  and  PaTE2TT8. 

IRRIGATION: 

Due  process  of  law  as  affecting  constitu- 
tionality of  Irrigation  Acts,  9-496 

Due  process  of  law  clause  as  affecting  regu- 
lation of  rates  for,  see  Due  Pbocess  of 
Law. 

Rates,  constitutionality  of  statute  regulat- 
ing, 9-583 

ITINERANT  VENDORS: 

State  taxation  of,  valid,  9-414 

JEOPARDY: 

Acquittal  before  court-martial  not  a  de- 
fense to  indictment  in  civil  court,  9-266 

Acquittal  by  court  having  no  jurisdiction, 
not  a  bar  to  further  prosecution,  9-274 

Acquittal  in  state  court  not  bar  to  indict- 
ment in  federal  court,  9-265 

Acquittal  of  charge  not  a  bar  to  indict- 
ment for  perjury  in  defending  charge,  9- 
271 

Alternative  compliance  with  one  puniah- 
ment  bars  imposition  of  other,  9-2  <  6 

Application  of  clause  to  misdemeanors,  9- 
267 

Assault  and  battery  and  murder  are  dis- 
tinct offenses,  9-270 

Civil  trial  as  bar  to  court-martial,  9-266 

Commencement  of  jeopardy,  9-267 

Common-law  rule  as  to  jeopardy  adopted, 
9-267 

Compliance  with  one  alternative  {Punish- 
ment bars  imposition  of  other,  9-276 

Congressional  proceedings  for  assault  on 
member  not  bar  to  criminal  prosecution 
by  indictment  for  assault,  9-265 

Consent  of  accused  to  discharge  of  jury, 
necessity  for,  9-273 

Consolidation  of  indictments,  power  pro- 
viding for,  may  be  rescinded  and  jury 
discharged,  9-227 

Conspiracy  and  actual  commission  of  of- 
fense are  distinct,  9-269 

Contempt,  punishment  by  Congress  for, 
does  not  bar  prosecution  of  witnesses  for 
contumacy,  9-271 

Conviction  and  nol.  pros,  upon  insufficient 
statutory  indictment,  a  bar  to  subsequent 
prosecution  under  new  indictment,  9-271 

Conviction  not  a  bar  to  suit  in  rem,  9-268 
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Counterfeiting  noces  at  different  times  dis- 
tinct offenses,  9-270 

Court-martial  proceedings,  extent  to  which 
civil  prosecution  barred  by,  9-266 

Crime  against  law  of  nations,  trial  for,  in 
any  civilized  court  ba^rs  further  proceed- 
ings, 9-265 

Criminal  action  not  barred  by  forfeiture, 
9-268 

Criminal  action  not  barred  by  forfeiture  in 
action  in  rem,  9-268 

Criminal  proceedings  as  bar  to  suit  for 
penalty  in  rem,  9-267 

Criminal  prosecution  for  assault  on  mem- 
ber of  Congress  not  barred  by  proceed- 
ing of  Congress  for  breach  of  privilege, 
9-265 

Criterion  of  identity  of  crimes,  9-269 

Defective  indictment  as  affecting  jeopardy, 
9-271 

Defective  indictment,  verdict  founded  upon, 
may  constitute  a  bar,  9-274 

Defects  apparent  in  judgment,  effect  where 
judgment  arrested  for,  9-r275 

Demurrer  to  valid  information,  sustaining 
of,  does  not  bar  further  prosecution,  9- 
272 

Discharge  of  jury  for  disqualification  of 
juror  does  not  bar  further  prosecution, 
9-274 

Discharge  of  jury  for  inability  to  agjee, 
effect  on,  9-273 

Discharge  of  jury  for  inability  to  agree, 
effect  on,  when  accused  does  not  consent, 
9-273 

Discharge  of  jury  for  insanity  of  juror  not 
a  bar  to  further  trial,  9-274 

Discharge  of  jury  in  course  of  prosecution 
does  not  prevent  new  trial,  9-272 

Discharge  of  jury  on  ground  that  fair  trial 
of  accused  is  impossible  does  not  bar 
further  prosecution,  9-273 

Dismissal  of  case  after  award  of  new  trial 
as  affecting  plea  of  former  jeopardy,  9- 
285 

Disorderly  house,  keeping  of,  and  keep- 
ing faro  bank  are  distinct  offenses,  9- 
270 

Disqualification  of  juror,  discharge  of  jury 
in  course  of  trial  on  ground  of,  does  not 
bar  further  prosecution,  9-274 

Distilling  without  paying  tax  and  using 
still  are  distinct  offenses,  9-270 

Distinct  offenses,  clause  does  not  apply  to, 
9-269 

Due-process  clause  as  affecting  prohibition 
against  putting  twice  in  jeopardy,  see 
IHte  Process  of  Law. 

Faro  bank,  keeping  of,  and  keeping  dis- 
orderly house  are  distinct  offenses,  9- 
270 

Forfeiture  in  action  in  rem  not  bar  to 
criminal  action,  9-268 

Forfeiture  not  a  bar  to  criminal  action,  9- 
268 

Forging  an  order  laid  to  defraud  different 
persons,  separate  offense  as  to  each  per- 
son, 9-271 

Former  jeopardy  must  be  pleaded,  9-266 

Identity  of  crimes,  criterion  of,  9-269 

Identity  of  offense  requisite,  9-269 


JEOPARDY  —  Cont'd. 

Impaneling  new  jury  after  arrai{;nment 
does  not  place  defendant  twice  in 
jeopardy,  9-272 

Indictment  ignored  by  one  grand  jury,  not 
a  bar  to  subsequent  indictment,  9-271 

Indictment  in  federal  court  not  barred  by 
acquittal  in  state  court,  9-265 

Insanity  of  juror,  discharge  of  jury  on 
ground  of,  not  a  bar  to  further  trial,  9- 
274 

Judgment  arrested  for  apparent  defects, 
plea  of  jeopardy  cannot  be  sustained, 
where,  9-275 

Judgment  of  conviction  set  aside  on  motion 
of  defendant,  effect  as  bar,  9-275 

Judgment  on  verdict  not  necessary  to  con- 
stitute proceedings  a  bar   9-274 

Jurisdiction,  acquittal  by  ^ourt  without, 
not  a  bar  to  lurther  prosecution,  9-274 

Jury,  inability  of,  to  agree,  dees  not  bar 
further  trial  for  same  offense,  9-273 

Jury  may  be  discharged  in  course  of  prose- 
cution and  new  trial  ordered,  9-272 

Keeping  faro  bank  and  keeping  disorderly 
house  are  distinct  offenses,  9-270 

Law  of  nations,  trial  for  offenses  against  ^ 
in  any  civilized  court  bars  further  prose- 
cution, 9-265 

Misdemeanors,  clause  applies  to,  9-26/ 

Motion  in  arrest  of  judgment  pending  as 
anecting  plea  of  former  acquittal,  9-275 

Motion  of  defendant,  judgment  of  convic- 
tion set  aside  on,  effect  as  bar,  9-275 

Murder  and  assault  and  battery  are  dis- 
tinct offenses,  9-270 

New  trial  awarded  and  case  dismissed,  plea 
of  jeopardy  as  affected  by,  9-275 

Nolle  prosequi,  subsequent  indictment  not 
barred  by,  9-272 

Nol.  proa,  upon  insufficient  statutory  in- 
dictment, effect  as  bar  to  subsequent  in- 
dictment, 9-271 

Offense,  commission  of,  and  conspiracy,  are 
distinct,  9-269 

Offenses  involving  same  incidents,  9-269 

Passing  counterfeit  notes  at  different  times 
distinct  offenses,  9-270 

Penalties  in  rem,  criminal  proceedings  as 
bar  to  suit  for,  9-267 

Pendency  of  another  indictment  cannot  be 
pleaded  in  bar,  9-272 

Pending  motion  in  arrest  of  judgment  as 
affecting  plea  of  former  acquittal,  9- 
275 

Perjury  cases  on  which  acquitted,  prosecu- 
tion will  lie  for,  9-271 

Pleading  and  procedure  as  involving 
jeopardy,.  9-271 

Prohibition  against  putting  twice  in, 
liberally  construed,  &-256 

Prosecution  in  courts  of  insurgent  state 
barred  by  finding  of  court-martial,  9- 
266 

Reception  of  verdict  on  Sunday  does  not 
prevent  trial  from  being  pleaded  in  bar, 
9-274 

Rescinding  order  of  consolidation  of  indict- 
ments and  discharging  jury  does  not  bar 
subsequent  prosecution,  9-272 

States,  provision  as  to  jeopardy  not  a  lim- 
itation of,  9-265 
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Subsequent  indictment  not  barred  by  fact 
that  indictment  previously  found  has 
been  ignored,  9-271 

Suit  for  penalty  in  rem^  criminal  proceed- 
ings as  bar  to,  9-267 

JSuit  tfi  rem  not  barred  by  conviction,  9- 
268 

Using  still  and  distilling  without  paying 
tax  are  distinct  offenses,  9-270 

Variance  .caused  by  defective  indictment 
not  a  bar  to  further  prosecution,  9-272 

Verdict  founded  upon  defective  indictment 
may  constitute  a  bar,  9-274 

Verdict  received  on  Sunday  may  be  pleaded 
in  bar,  9-274 

Violation  of  revenue  laws,  conviction  of,  as 
bar  to  suit  against  corporation  for  for- 
feiture, 9-268 

Void  proceeding  or  indictment,  acquittal 
or  conviction  on,  not  a  bar  to  further 

Erosecution,  9-271 
at  constitutes  jeopardy,  9-267 
When  jeopardy  commences,  9-267 

JOINT  RESOLUTIONS: 

See  Resolutions. 

JOURNAIj: 

Inspection  of,  to  ascertain  origin  of  bill, 

8-338 
Requirements  as  to  keeping,  8-330 

JUDGES : 

Salaries  of,  cannot  be  diminished,  9-73 

Term  of  office,  9-73 

Territorial  judges,  tenure  of,  9-73 

JUDGBIENTS : 

Affidavit  of  defense,  judgment  in  absence 
of,  9-345 

Appropriation  for  payment  of  judgment 
against  government  essential,  8-709 

Arrest  of  judgment  for  apparent  defects, 
jeopardy  clause  does  not  apply  to,  9-275 

Arrest  of  judgment,  motion  for,  pending 
as  aiTecting  application  of  jeopardy 
clause,  9-275 

Confession  of  judgment,  faith  and  credit 
'  clause  as  affecting,  see  Faith  and 
Cbedit. 

Consent  judgments,  faith  and  credit  clause 
as  affecting,  see  Faith  and  Credit. 

Conviction  of  larceny  as  evidence  against 
receiver  of  stolen  goods,  statutory  pro- 
vision making  unconstitutional,  9-332 

Decision  of  state  court,  judgment  giving 
unwarranted  effect  to,  9-303  ' 

Effect  as  contracts,  8-848 

Enforcement,  constitutionality  of  statute 
providing  additional  remedy  for,  8-742 

Faith  and  credit  to  be  given  to  judgments 
of  other  states,  see  Faith  and  Credit. 

Finding  of  Supreme  Court  certified  to  sec- 
retary of  treasury  not  conclusive,  9-63 

Impairment  of  obligation  of  judgments,  see 
Impairment  of  Obligation  or  Con- 
tracts. 

Injunction  against  execution  of  judgment 
for  tort  not  a  violation  of  due-process 
clause,  9-510 

Judgment  by  default  for  failure  to  produce 
books  or.  writings,  8-264 


JUDGMENTS  —  ConVd, 

Judgment  recovered  by  state  against  for- 
eign corporation,  jurisdiction  of  Supreme 
Court  of  action  on,  9-120 

Judgments  of  courts  not  subject  to  review 
by  political  departments,  9-64 

Motion  in  arrest  of  judgment  pending  as 
affecting  application  of  jeopardy  clause, 
9-275 

Political  departments  cannot  review  judg- 
ments of  courts,  9-64 

Setting  aside  judgment  on  motion  of  de- 
fendant as  affecting  application  of 
jeopardy  clause,  9-275 

Specific  answers  to  special  interrogatories, 
power  of  court  to  reconcile  conflict  in 
rendering  judgment,  9-346 

Stockholder  bound  by  judgment  against 
corporation,  9-147 

Summary  judgment  against  prosecutor  for 
costs  not  a  violation  of  due-prooess 
clause,  9-444 

JUDICIAL  DECISIONS: 

Copyright  of  power  of  state  to  regulp.te, 
8-630 

JUDICIAL  NOTICE: 

Judicial  notice  of  regulations  of  several 
departments,  8-296 

JUDICIAL  OFFICERS: 

Clerks  of  courts,  9-60 

Conmiissioner    cannot    be    invested    with 

power  to  punish  for  contempt,  9-64 
Commissioners,  powers  of,  9-60 
Examiners,  rule  of  court  as  to  appointment 

in  another  district,  valid,  9-67 

JUDICIAL  POWER: 

See  Courts. 

Adjustment  of  claims  under  treaty,  power 
given  secretary  of  treasury  as  to,  not 
judicial,  9-71 

Aliens,  statute  providing  for  identification 
and  deportation  of,  by  executive  ofiicers 
not  delegation  of  judicial  power,  9-71 

Appointment  of  examiners  in  another  dis- 
trict, rules  of  court  regulating,  an  exer- 
cise of  judicial  power,  9-67 

Appointment  of  supervisors  of  election  an 
exercise  of  judicial  power,  9-66 

Authority  given  to  secretary  of  war  to  de- 
termine whether  bridge  an  obstruction 
to  navigation  not  a  delegation  of  judicial 
power,  9-70 

Board  of  land  commissioners,  powers  of, 
not  judicial,  9-65 

Clerks  of  courts,  judicial  power  cannot  be 
conferred  upon,  9-60 

Collection  or  refunding  of  tonnage  tax, 
commissioner  of  navigation's  powers  as 
to,  not  judicial,  9-72 

Commissioner  of  navigation  not  vested  with 
judicial  power  by  authority  to  collect  or 
refund  tonnage  tax.  9-72 

Commissioners  of  United  States  courts, 
judicial  power  not  vested  in,  9-60 

Commissions  and  boards,  review  of  pro- 
ceedings of,  as  exercise  of  judicial  power, 
9-64 

Congress  cannot  interfere  with  exercise  of, 
9-70 
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Constitutionality  of  statutes,  limitation  on 
power  of  judiciary  to  determine,  9-62 

Constitutionality  of  statutes,  power  of 
judiciary  to  ascertain,  9-61 

Construction  of  statutes,  duty  of  judiciary 
as  to,  9-61 

Court  of  Claims,  judicial  powers  of, ^9-59 

Courts  established  by  Congress,  judicial 
power  to  be  vested  in,  9-68 

Courts  in  which  vested,  9-58,  76 

Courts  of  Indian  offenses,  judicial  power 
not  vested  in,  9-60 

Definition  of,  9-70 

District  of  Columbia  courts,  judicial 
power  of,  9-59 

Executive  and  administrative  officers,  judi- 
cial power  cannot  be  conferred  on,  9-70 

Expediency  of  legislative  enactments,  judi- 
cial power  cannot  pass  on,  9-63 

Identification  and  deportation  of  aliens, 
authority  given  executive  officers  as  to, 
constitutional,  9-71 

Interference  with,  by  Congress,  limitation 
on  power  of,  9-70 

Interference  with  executive  officers  not  a 
proper  exercise  of,  9-72 

Interstate  commerce  commission,  powers  of, 
gtMMi-judicial,  9-61 

Interstate  commerce  commission,  review  of 
findings  of,  an  exercise  of  judicial  power, 
9-65 

Issue  of  distress  warrant  by  solicitor  of 
treasury  not  exercise  of  judicial  power, 
9-71 

Issue  of  subpoenas  in  aid  of  administrative 
examinations  an  exercise  of  judicial 
power,  9-66 

Justices  of  the  peace  in  District  of  Co- 
lumbia, judicial  power  of,  9-69 

Land  commissioners,  powers  of  board  of, 
not  judicial,  9-65 

Legislative  powers  and  judicial  power  co- 
extensive, 9-76 

Limitation  of,  9-79 

Limitations  on  power  of  Congress  as  to 
granting  judicial  power,  9-58 

Mail  matter,  determination  by  postmaster- 
general  as  to  right  to  receive,  not  an 
exercise  of  judicial  functions,  9-72 

Military  courts  in  conquered  territory', 
judicial  power  cannot  be  vested  in,  9-60 

Nature  of,  9-79 

Pacific  railway  commission  has  no  judicial 
power,  9-61 

Penalty  for  fraudulent  tax  valuation,  im- 
position by  tax  assessor  not  exercise  of 
judicial  function,  9-72 

Political  department  cannot  interfere  with 
judicial  power,  9-64 

Postmaster-general,  power  given  to  deter- 
mine right  to  receive  mail  matter  not 
delegation  of  judicial  power  to,  9-72 

President,  statute  authorizing  refusal  or 
acceptance  of  condemned  property  by, 
not  unconstitutional  as  conferring  judi- 
cial power  on,  9-70 

Question  arising  under  Tariff  Act,  deter- 
mination of.  by  administrative  officer  not 
exercise  of  judicial  power,  9-72 

Rates  of  tollR,  power  to  fix,  a  judicial 
power,  9-66 


JUDICIAL  POWER  —  CmVd. 

Relation  to  judicial  power  in  England,  9- 
62 

Review  of  findings  of  interstate  commerce 
commission  an  exercise  of  judicial  power, 
9-65 

Review  of  nonjudicial  proceedings  as  an 
exercise  of  judicial  power,  9-64 

Rules  of  court  as  to  appointment  of  ex- 
aminers in  another  district  an  exercise 
of  judicial  power,  9-67 

Secretary  of  treasury,  power  given  to  ad- 
just claims  under  treaty  not  judicial, 
9-71 

Secretary  of  treasury,  right  of,  to  use  Set- 
off to  judgment  against  United  States,  9- 
71 

Secretary  of  war,  authority  given  to  de- 
termine whether  bridge  an  obstruction  to 
navigation,  not  a  delegation  of  judicial 
power  to,  9-70 

Set-off  to  judgment  against  United  States, 
extent  of  power  of  secretary  of  treasury 
as  to,  9-71 

Solicitor  of  treasury,  issue  of  distress  war- 
rant by,  not  exercise  of  judicial  power, 
9-71 

Special  duties  imposed  on  judge  under  a 
treaty,  performance  of,  not  an  exercise 
of  judicial  power,  9-65 

Statutes,  ascertainment  of  constitutionality 
of,  9-61 

Statutes,  duty  of  judiciary  to  construe,  9- 
61 

Subpoenas  in  aid  of  administrative  exami- 
nation, issue  of,  as  exercise  of  judicial 
power,  t»-65 

Supervisors  of  elections,  appointment  of, 
an  exercise  of  judicial  power,  9-66 

Supervisory  power  over  administrative  de- 
partments, judicial  power  does  not  in- 
clude, 9-64 

Tariff  Act,  determination  by  administra- 
tive officers  of  questions  arising  under, 
not  exercise  of  judicial  power,  9-72 

Tax  assessor,  power  given,  to  impose  pen- 
alty for  fraudulent  tax  valuation  not 
delegation  of  judicial  power  to,  9-72 

Territorial  courts,  extent  to  which  judicial 
power  vested  in,  9-58 

United  States  commissioners,  judicial 
power  not  vested  in,  9-60 

Validity  of  state  statutes  under  state  con- 
stitutions, judicial  power  of  federal 
courts  does  not  extend  to  ascertainment 
of,  9-63 

JUDICIAL  PROCEEDINGS: 

Faith  and  credit  to  be  given  judicial  pro- 
ceedings of  other  states,  see  Faith  and 
Credit. 

JUDICIARY: 

Attorney -general  cannot  require  explana- 
tion of  judge,  9-64 

Commissions,  right  of  justices  to  hold  cir- 
cuits without,  9-65 

Protection  of,  duties  of  President  as  to,  9- 
54 

JUDICIARY  ACT: 

Constitutionality  of  Act,  8-264 
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JURISDICTIOX: 

Acquittal  by  court  having  no  jurisdiction 
does  not  bar  subsequent  prosecution,  0- 
274 
Action  between  citizens  of  different  states 
to  annul  a  will,  federal  jurisdiction  of, 
9-103 
Actions  at  law  and  suits  in  equity,  relative 

jurisdiction  over,  9-81 
Acts  endangering  adjacent  state.  Supreme 

Court  has  jurisdiction  of,  9-120 
Administrative    departments,    courts    have 

not  supervisory  jurisdiction  over,  9-64 
Admiralty   and   maritime   causes,    federal 
courts  have  exclusive  jurisdiction  over, 
9-86 
Admiralty  causes,  original  jurisdiction  of 

District  Courts  over,  exclusive,  9-86 
Admiralty  courts,  jurisdiction  of,  exclusive, 

9-64 
Admiralty  jurisdiction: 

Agreement  for  consortship,  9-92 

As  affected  by  police  power  of  states, 

9-96 
Ascertainment  of  limits  of,  by  refer- 
ence to  state  laws  and  usages,  9-88 
Beyond  high -water  mark,  9-91 
Canal    within   state    connecting   navi- 
gable waters,  9-91 
Claim  for  repairs  or  supplies  in  home 

port,  9-96 
Collision  within  body  of  a  county,  9-99 
Concurrent  jurisdiction  of  state  courts 

with,  9-101 
Contract  for  construction  of  vessel,  9- 

99 
Contracts  for  hire  of  seamen,  9-91 
Contracts  for  repair  of  canal  boat  in 
canal   connecting  navigable   waters. 
9-97 
Contracts  of  affreightment,  9-92 
Dispute  between  part  owners,  9-100 
District  Court,  admiralty  jurisdiction 
of,  approval  of  idtory's  views  as  to, 
9-87 
District    Court,   extent   to   which    ad- 
miralty jurisdiction  of  exclusive,  9- 
87 
Enforcement   of  lien   for  constructing 

vessel,  9-98 
Enforcement  of  liens  for  repairs  and 

supplies,  9-97 
English  admiralty  law  does  not  limit, 

9-88 
Exercise  of,  by  territorial  courts,  9- 

213 
Extent  to  which  states  may  affect,  9- 
95 

Ferryboats  plying  between  states,  9-99 
Jury  trial  and  concurrent  jurisdiction 

of  common-law  courts  as  test  for,  9- 

87 
Lakes  and  navigable  waters,  9-89 
Lien  tor  repairs  or  supplies  in  foreign 

pori,  9-96 
Lien  in  rem  exclusive,  9-97 
Maritime  contracts,  9-91 
Maritime  crimes  and  offenses,  9-92 
Maritime  torts.  9-92 
Mode  of  ascertaining  limits  of,  9-88 
Necessities  of  commerce  as  affecting, 

9-94 


JURISDICTION  —  ConVd. 
Admiralty  jurisdiction  —  Cont'd, 
Policy  of  insurance,  9-92 
Power  of  Congress  to  regulate,  9-93 
Power  of  Congress  to  render  exclusive^ 

9-88 
Rights  of  mortgagee  and  owner  of  ▼«•- 

sel,  9-100 
Rules  of  common  law  do  not  limit,  9- 

87 
Seacoast,  admiralty  jurisdiction  over, 
as  affected  by  state  jurisdiction,  9- 
87 
Seizure    on    high    seas    or    navigable 

waters,  9-87 
State  cannot  legislate  with  regard  to, 

9-95 
State  oyster  laws  as  affecting,  9-100 
State  statute  giving  right  of  action  for 

maritime  tort  does  not  affect,  9-96 
State  statutes  cannot  confer  upon  state 

courts,  9-97 
State  statutory  lien   for  nonperform- 
ance of  contract  of  carriage,  9-96 
State  statutory  lien  for  supplies  or  re- 
pairs in  home  port,  9-96 
State  statutory  lien  for  use  of  wharf, 

9-96 
Suits  for  pilotage,  9-101 
Supplemental  suits  to  determine  own- 
ership of  proceeds,  9-100 
Tide- waters,    jurisdiction    not   limited 

to,  9-89 
Tort  committed  on  vessel  engaged  in 

internal  commerce  of  a  state,  9-99 
Transportation  between  ports  of  same 

state,  9-99 
Transportation  between  two  or  more 

states,  9-99 
Vessels  enrolled  under  Act  of  Congress, 

9-94 
Wharfage  contract,  9-96 
What  constitutes,  9-87 
What  included  in,  9-86 
Admission  of  new  state,  effect  upon  juris- 

diction  of  pending  causes,  9-195 
Affirmative  showing  of  jurisdiction  of  in- 
ferior courts  essential,  9-78 
Affreightment,    admiralty    jurisdiction    of 
contract  for,  9-92 
.  Aliens,  federal  courts  have  no  jurisdiction 
of  suits  between,  9-105 
Aliens,  suits  between  citizens  and,  federal 

jurisdiction  of,  9-105 
Alteration  of  jurisdiction  of  inferior  conrta, 

power  of  Congress  as  to,  9-77 
Amount  in  controversy  as  affecting  juris- 
diction of  Supreme  Court,  9-122 
Amount  in  controversy,  limitation  of,  9- 

107 
Annulment  of  will,  federal  jurisdiction  of 
action  for,  between  citizens  of  different 
states,  9-103 
Appeals  from  Court  of  Claims,  jurisdiction 

of  Supreme  Court  as  to,  9-60 
Appellate  jurisdiction: 

Affirmance  of  appellate  jurisdiction  in 
Supreme  Court,  a  negation  of  juris- 
diction not  affirmed,  9-126 
Cases  to  which  appellate  jurisdiction 
over  state  tribunals  extends,  9- 
124 
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Appellate  jurisdiction  —  Canted. 

Certiorari  to  review  proceedings  of 
military  commission,  Supreme  Court 
cannot  issue,  9-125 

Congress  may  confine  appellate  juris- 
diction of  Supreme  Court  to  ques- 
tions of  law,  0-126 

Constitution,  extent  to  which  jurisdic- 
tion determined  by,  0-125 

Criminal  cases.  Supreme  Court  has  not 
appellate  jurisdiction  in,  0-354 

General  appellate  power  of  Supreme 
Court,  9-123 

Habeas  corpus,  appellate  jurisdiction 
as  to,  dependent  upon  power  of  Su- 
preme Court  to  issue  writ,  9-127 

Habeas  corpus,  power  of  Supreme 
Court  to  review  decision  as  to,  9- 
127 

Inferior  courts,  power  of  Congress  to 
confer  appellate  jurisdiction  on,  9- 
78 

Inferior  federal  courts,  appellate  juris- 
diction of  Supreme  Court  over,  9- 
124 

Law  and  facts,  limitation  on  appellate 
jurisdiction  of  Supreme  Court  as  to, 
9-126 

Limitation  on  power  of  Congress  to 
confer  appellate  jurisdiction,  9-78 

Limits  prescribed  by  statute  to  fix  ex- 
tent of  appellate  jurisdiction  of  Su- 
preme Court  over  state  tribunals, 
9-125 

Military  commission.  Supreme  Court 
cannot  issue  certiorari  to  review 
proceedings  of,  9-125 

Original  and  appellate  jurisdiction 
distinguished,  9-121 

Prize  causes,  appellate  jurisdiction  of 
Supreme  Court  in,  9-126 

Rearrangement  of  jurisdiction  of  ap- 
pellate court,  not  a  violation  of  due- 
process  clause,  9-439 

Special  tribunals.  Supreme  Court  has 
not  appellate  jurisdiction  over,  9- 
124 

State  and  federal  statutes,  ultimate 
determination  of  validity  of,  by  Su- 
preme Court,  9-125 

State  courts,  appellate  jurisdiction  of 
Supreme  Court  over,  confined  to 
limits  prescribed  by  statute,  9-125 

State  tribunals,  appellate  jurisdiction 
of  Supreme  Court  over,  ^124 

State  tribunals,  statute  giving  Supreme 
Court  appellate  jurisdiction  over 
must  be  strictly  followed,  9-124 

Statutes,  ultimate  determination  of 
validity  of,  by  Supreme  Court,  9- 
126 

Strict   adherence   required   to   statute 

-giving     Supreme     Court     appellate 

jurisdiction  over  state  courts,  9-124 

Succession  of  courts  for  appellate 
jurisdiction,  power  of  Congress  to 
establish,  9-78 

Supreme  Court,  appellate  jurisdiction 
of,  9-123 

Supreme  Court  has  not  appellate  juris- 
diction in  criminal  cases,  9-354 

9  F.  S.  A.— 56 
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Appellate  jurisdiction  of  Supreme  Court 
over  state  court,  8-263,  265 

Application  of  constitutional  provisions  not 
coextensive  with,  8-278 

Assumpsit  by  citizen  against  another  state, 
federal  jurisdiction  of,  9-102 

Bank  of  United  States,  jurisdiction  of  suits 
by  and  against,  9-86 

Bankruptcy,  Congress  cannot  require  state 
courts  to  entertain  proceedings  in,  9-109 

Bond  taken  in  name  of  state  governor,  fed- 
eral jurisdiction  of  suit  on,  9-104 

Boundary  question  between  state  and  ter- 
ritory, when  Supreme  Court  has  not 
jurisdiction  of,  9-120 

Boundary  question  between  states,  juris- 
diction of  Supreme  Court  as  to,  9-119 

Bridge  obstructing  navigation,  jurisdiction 
of  Supreme  Court  as  to,  9-120 

Burden  of  proving  want  of  jurisdiction  of 
foreign  court,  5-149 

Canal  within  limits  of  state  connecting 
navigable  waters  subject  to  admiralty 
juri^iction,  9-91 

Cancellation  of  license  of  insurance  com- 
pany removing  cause  from  state  court 
not  an  interference  with  federal  juris- 
diction, 9-115 

Case  in  equity,  power  of  Congress  to  de- 
fine, 9-82 

Cases  affecting  ambassadors  and  public 
ministers.  Supreme  Court  has  original 
jurisdiction  of,  9-117 

Cases  arising  under  laws  of  United  States, 
what  are,  9-84 

Cases  between  two  or  more  states,  federal 
jurisdiction  of,  9-101 

Cases  in  which  Circuit  Court  may  issue 
mandamus,  9-107 

"  Cases  **  of  which  United  States  courts 
have  jurisdiction,  what  are,  9-79 

Cases  to  which  state  a  party,  original 
jurisdiction  of  Supreme  Court  as  to,  9- 
118  , 

Cases  to  which  United  States  a  party,  fed- 
eral jurisdiction  of,  9-101 

Causes  arising  under  Constitution  or  laws 
of  United  States,  federal  courts  have 
jurisdiction  irrespective  of  parties,  9-85 

Charter  rights  and  obligations  conferred  by 
Act  of  Congress,  federal  courts  have 
jurisdiction  of,  9-84 

Circuit  Court  has  not  jurisdiction  of  ac- 
tion by  citizen  against  state,  9-769 

Circuit  Court,  power  of  Congress  to  confer 
original  jurisdiction  on,  9-77 

Circuit  Court,  power  of  Congress  to  with- 
hold jurisdiction  of  enumerated  contro- 
versies, 9-77 

Circuit  Court,  power  to  issue  mandamus 
in  original  proceeding,  9-107 

Citizenship  and  residence,  distinction  be- 
tween, in  ascertaining  federal  jurisdic- 
tion, 9-106 

Citizenship,  jurisdiction  of  United  States 
as  determining,  9-388 

Citizens  of  different  states,  purpose  of 
clause  giving  federal  courts  jurisdiction 
of  suits  between,  9-102 

Citizens  of  different  states,  who  are,  within 
meaning  of  jurisdiction  clause,  9-106 
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Citizens  of  Difttrict  of  Columbia,  federal 
jurisdiction  of  suits  between,  and  citi- 
zens of  states,  9-106 

Citizens  of  territories  and  citizens  of 
states,  federal  jurisdiction  of  suits  be- 
tween, 9-105 

Civil  and  criminal  causes,  jurisdiction  of 
courts  of  United  States  embraces,  9-84 

Civil  and  criminal  jurisdiction  of  territory 
admitted  as  state,  9-197 

Claimants  of  land  under  grants  of  differ- 
ent states,  federal  jurisdiction  of  suits 
between,  9-104 

Classes  of  cases  of  which  federal  courts 
have  jurisdiction,  9-80 

Collision  within  body  of  a  county,  ad- 
miralty jurisdiction  of,  9-99 

Combination  in  restraint  of  trade,  juris- 
diction of  equity  to  restrain,  9-83 

Commercial  power  as  affecting  grant  of 
juHsdiction,  9-94 

Common-law  crimes,  federal  courts  have  no 
jurisdiction  of,  9-108 

Common-law  jurisdiction  of  federal  courts, 
view  of,  9-107 

Common-law  offenses,  federal  courts  have 
not  jurisdiction  of,  9-108 

Common-law  rules  do  not  limit  admiralty 
jurisdiction,  9-87 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts,  9-108 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts  in  trover  to  recover  mail 
matter,  9-109 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts  of  suits  by  states  against 
citizens  of  other  states,  9-109 

Concurrent  remedy  at  common  law  as 
affecting  admiralty  jurisdiction  of  Dis- 
trict Court,  9-87 

Congress  has  power  to  render  admiralty 
jurisdiction  exclusive,  9-88 

Congress  may  exclude  state  jurisdiction, 
9-110 

Congress  may  lef^islate  with  regard  to 
admiralty  jurisdiction,  9-93 

Congress  may  withhold  jurisdiction  of 
enumerated  controversies  from  Circuit 
Courts,  9-77 

Congress,  original  jurisdiction  of  Supreme 
Court  cannot  be  altered  by,  9-122 

Congress,  power  to  define  a  case  in  equity, 
9-82 

Consortship,  admiralty  jurisdiction  of 
agreement  for,  9-92 

Constitutional  amendment  fixing  jurisdic- 
tion of  cases  previously  appealed  not 
denial  of  equal  protection,  9-552 

Constitution  and  statutes  must  concur  to 
give  jurisdiction,  9-77 

Constitution  the  limit  of  jurisdiction,  9- 
79 

Constitution  the  source  of  jurisdiction  of 
Supreme  Court,  9-76 

Construction  of  treaty,  jurisdiction  of 
courts  as  to,  9-84 

Contract  for  carriage,  admiralty  jurisdic- 
tion of,  9-96 

Contract  for  construction  of  vessel,  admi- 
ralty jurisdiction  does  not  extend  to, 
9-99 


JURISDICTION  —  CimVd, 

Contract  for  hire  of  seamen,  admiralty 
jurisdiction  ot,  9-91 

Contract,  jurisdiction  of  federal  court  to 
determine  existence  of,  where  impair- 
ment involved,  8-886 

Controversies  and  cases  distinguished,  SH 
81 

Controversies  between  citizens  of  different 
states,  extent  of  federal  jurisdiction, 
9-102 

Controversies  between  state  or  citizen 
thereof,  and  foreign  state  or  subject, 
federal  jurisdiction  of,  9-105 

"Controversies"  of  which  United  States 
courts  have  jurisdiction,  &-80 

"  Controversies,"  what  are,  9-79 

Corporation  a  citizen  within  meaning  of 
jurisdiction  clause,  9-106 

Counties,  state  statute  requiring  demand 
before  suit  against,  not  impairment  of 
federal  jurisdiction,  9-114 

Counties,  state  statute  requiring  suit  to  be 
brought  against,  in  county  court  cannot 
affect  federal  jurisdiction,  9-115 

County  a  citizen  of  different  state  within 
meaning  of  jurisdiction  clause,  9-106 

Court  of  Claims,  jurisdiction  of,  9-59 

Courts  cannot  exercise  jurisdiction  in  ex- 
cess of  constitutional  provisions,  9-79 

Courts,  control  of  jurisdiction  of  inferior 
courts,  9-77 

Crimes  and  offenses,  admiralty  jurisdic* 
tion  of,  9-92 

Criminal  and  civil  causes,  jurisdiction  of 
courts  of  United  States  embraces,  9-84 

Criminal  cases,  federal  courts  have  no 
common-law  jurisdiction  in,  9-108 

Criminal  jurisdiction  as  determined  by 
place  of  commission  of  offense,  9-131, 
132 

Decisions  of  state  courts  as  affecting  fed- 
eral jurisdiction,  9-103 

Defense  interposed  to  indictment  in  state 
court,  federal  jurisdiction  of,  9-84 

Demand  before  suit  against  county,  state 
statute  requiring,  not  an  impairment  of 
federal  jurisdiction,  9-114 

Discovery  of  assets  of  judgment  debtor, 
proceeding  for,  not  infringement  of  dis- 
tinction between  law  and  equity  juris- 
diction, 9-83 

Dispute  between  part  owners,  extent  of 
admiralty  jurisdiction  of,  9-100 

Distinction  of  jurisdiction  between  law  and 
equity  as  affected  by  right  of  trial  by 
jury,  9-82 

Distribution  of  jurisdiction  among  differ- 
ent inferior  tribunals,  9-78 

Distribution  of  jurisdiction,  power  of  Con- 
gress as  to,  9-79 

District  Court,  extent  to  which  admiralty 
jurisdiction  of,  is  exclusive,  9-87 

District  Courts,  original  jurisdiction  in 
admiralty  causes,  9-86 

District  Courts.  Story's  views  as  to  admi- 
ralty jurisdiction  of,  approved,  9-87 

District  of  Columbia,  federal  jurisdiction 
of  suits  between  citizens  of,  and  citizens 
of  states.  9-105  • 

District  of  Columbia,  iurisdiction  of  jus- 
tices of  peace  in,  9-59 
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Diversity  of  citizenship,  clause  conferring 
jurisdiction  in  cases  of,  applies  to  cor- 
porations, 9-106 

Diversity  of  citizenship,  clause  conferring 
jurisdiction  in  cases  of,  applies  to 
county,  9-106 

Domestication  of  foreign  corporations  as 
afifecting  jurisdiction  of  federal  courts, 
9-116 

Domestic  relations,  extent  of  jurisdiction 
of  federal  courts  over,  0-86 

Due  process  of  law,  jurisdiction  as  element 
of,  see  Due  Process  of  Law. 

Election  of  members  of  Congress,  exclusive 
jurisdiction  of  Congress,  8-322 

Eleventh  Amendment  as  affecting  federal 
jurisdiction  of  suit  between  state  and 
citizens  of  another  state,  9-102 

English  admiralty  law  not  measure  of  ad- 
miralty jurisdiction,  9-88 

Equity  and  law,  jurisdiction  as  to,  dis- 
tinguished, 9-81 

Equity,  Congress  may  give  jurisdiction  of 
penalties  to,  9-83 

Equity  jurisdiction,  adoption  of  procedure 
of  state  courts,  does  not  affect,  9-82 

Equity  jurisdiction  as  affected  by  adequate 
remedy  at  law,  9-339 

Equity  jurisdiction  corresponds  to  juris- 
diction of  High  Court  of  Chancery  in 
England,  9-82 

Equity  jurisdiction  of  impairment  of  con- 
tract obligation,  8-888 

Equity,  jurisdiction  of,  to  restrain  combi- 
nations in  restraint  of  trade,  9-83 

Equity  jurisdiction  unaffected  by  state  leg- 
islation, 9-82 

Equity  jurisdiction  uniform  in  all  the 
states,  9-81 

Equity  may  provide  for  perpetuation  of 
testimony,  9-83 

Equity,  power  of  Congress  to  define  a  case 
m,  9-82 

Exclusion  of  state  jurisdiction,  power  of 
Congress  as  to,  9-110 

Exclusive  admiralty  jurisdiction  of  federal 
courts,  9-86 

Exclusive  jurisdiction  in  admiralty  of  lien 
in  rem,  9-97 

Extent  of  common-law  jurisdiction  of  fed-' 
eral  courts,  9-107 

Extent  to  which  Congress  may  confer  jur- 
isdiction on  state  courts,  9-109 

Faith  and  credit  clause  a  rule  of  evidence 
and  not  of  jurisdiction,  9-144 

Faith  and  credit  clause  as  affecting  judg- 
ments where  courts  had  not  jurisdiction, 
'see  Faith  and  Cbedit. 

Federal  jurisdiction  of  controversies  re- 
specting state  boundaries,  8-270 

Federal  question  involved  with  other 
questions  of  fact  or  law,  jurisdiction  of 
federal  courts,  9-86 

Ferryboats  plying  between  states  subject 
to  admiralty  jurisdiction,  9-99 

Foreign  corporations,  jurisdiction  of  fed- 
eral court  cannot  be  abridged  by  statute 
prohibiting  removal  of  cause  by,  9-116 

Foreign  judgments,  faith  and  credit  clause 
does  not  preclude  inquiry  into  jurisdic- 
tion of  court  rendering,  9-149 


JURISDICTION  —  ConVd. 

Fraudulent  conveyances,  jurisdiction  of 
federal  court  of  causes  arising  under 
state  statute  as  to,  9-114 

Grand  jury,  United  i^tates  have  not  inher- 
ent jurisdiction  to  impanel,  9-78 

Grants  of  land  by  different*  states,  federal 
jurisdiction  of  suits  between  claimants 
under,  9-104 

Habeas  corpus  to  discharge  person  held  for 
extradition,  jurisdiction  of,  9-187,  188 

High-water  mark,  extent  of  admiralty  jur- 
isdiction beyond,  9-91 

Husband  and  wife,  extent  of  jurisdiction  of 
federal  courts  over  suits  between,  9-86 

Impairment,  jurisdiction  of  federal  court 
to  determine  question  of,  8-886 

Impairment  of  obligation  of  contracts, 
jurisdiction  of  federal  courts  as  to,  8-886 

Imposition  of  penalty  by  court  of  equity, 
statute  providing  for,  valid,  9-83 

Indian  tribes,  action  not  maintainable  in 
federal  courts  by,  9-105 

Inferior  courts,  concurrence  of  Constitution 
and  statutes  essential  to  jurisdiction  of, 
9-77       • 

Inferior  courts,  jurisdiction  may  affirma- 
tively appear,  9-78 

Inferior  courts,  power  of  Congress  to 
change  or  take  away  jurisdiction  of,  9-77 

Inferior  courts,  power  of  Congress  to  con- 
fer on,  8-633 

Inferior  courts,  source  of  jurisdiction  of, 
9-76 

Inferior  tribunals,  power  of  Congress  to 
distribute  jurisdiction  among,  9-78 

Insurance,  admiralty  jurisdiction  of  policy 
of,  9-92 

Interstate  commerce,  territorial  jurisdic- 
tion of  Congress  in  regulating,  ^398 

Judgment,  power  to  render,  essential  to 
jurisdiction,  9-63 

Judgment  recovered  by  state  against  for- 
eign corporation,  jurisdiction  of  Supreme 
Court  of  action  on,  9-120 

Judicial  power,  federal  jurisdiction  of 
suits  between  state  and  citizens  of  an- 
other state  limited  to,  9-102 

Justices  of  the  peace  in  Distriet  of  Colum- 
bia, jurisdiction  of,  9-59 

Lakes  and  navigable  waters  are  subject  to 
admiralty  jurisdiction,  9-89 

.Land  patent,  federal  courts  have  jurisdic- 
tion of  suit  to  set  aside,  9-86 

Law  and  equity,  jurisdiction  as  to,  9-81 

Legislative  grant  of  jurisdiction,  relation 
to  federal  jurisdiction  of  suits  between 
citizens  of  different  states,  9-104 

Lien  for  constructing  vessel,  admiralty 
jurisdiction  does  not  extend  to  enforce- 
ment of,  9-98 

Lien  for  repairs  or  supplies  in  foreign 
port,  admiralty  has  jurisdiction  of,  9-96 

Lien  given  by  state  statute  for  nonper- 
formance of  contract  of  carriage,  admi- 
ralty has  jurisdiction  of,  9-96 

Lien  given  by  state  statute  for  repairs  or 
supplies  in  home  port,  admiralty  has 
jurisdiction  of,  9-96 

Lien  given  by  state  statute  for  use  of 
wharf  not  a  subject  of  admiralty  juris- 
diction, 9-96 
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Lien  for  repairs  and  supplies,  jurisdiction 
of  admiralty  to  enforce,  9-97 

Limitation  not  imposed  on  federal  juris- 
diction of  controversies  between  citizens 
of  different  states,  9-102 

Limitation  of  amount  in  controversy,  9-107 

Limitation  of  exercise  of  jurisdiction,  9-79 

Limitation  on  federal  jurisdiction  of  suits 
between  a  state  and  citizens  of  another 
state,  9-102 

Limitation  on  original  jurisdiction  of 
Supreme  Court,  9-118 

Limitation  on  power  of  Congress  to  alter 
jurisdiction  of  courts,  9-70 

Limitation  on  power  of  Congress  to  confer 
jurisdiction,  9-79 

Limitations  upon  jurisdiction  of  federal 
government,  8-283 

Limits  of  admiralty  jurisdiction  are  those 
understood  at  time  Constitution  adopted, 
9-88 

Mandamus,  power  of  Circuit  Court  to  issue, 
in  original  proceeding,  9-107 

Maritime  contracts,  extent  to  which  admi- 
ralty has  jurisdiction,  9-91. 

Maritime  contracts,  jurisdiction  of  state 
courts  of  personal  suits  on,  9-87 

Maritime  crimes  and  offenses,  jurisdiction 
of,  9-92 

Maritime  jurisdiction,  relation  of  regula- 
tion of  interstate  commerce  to,  8-373 

Maritime  torts,  admiralty  jurisdiction  not 
affected  by  state  statute  giving  right  of 
action  for,  9-96 

Maritime  torts,  admiralty  jurisdiction  of, 
9-92 

Maritime  torts,  jurisdiction  of  state  courts 
of  personal  suits  on,  9-87 

Military  commission,  jurisdiction  of,  9-60 

Military  tribunals,  jurisdiction  over  civil- 
ians, 8-642 

Mortgagee  and  owner  of  vessel,  rights  of, 
not  subject  to  admiralty  jurisdiction,  9- 
100 

Naturalization,  power  of  state  court  to  act 
in  matters  of,  8-583 

Nature  of  jurisdiction  which  Congress  may 
confer  upon  state  courts,  9-109 

Navigable  waters  and  lakes  are  subject  to 
admiralty  jurisdiction,  9-89 

Navigation,  admiralty  jurisdiction  relates 
to,  9-87 

Nonresident  suing  in  domestic  courts,  stat- 
ute conferring  jurisdiction  over,  consti- 
tutional, 9-535 

Obstruction  to  navigation  by  bridge.  Su- 
preme Court  has  jurisdiction  of,  ^120 

Offense  on  vessel  held  by  pirates,  federal 
courts  have  jurisdiction  of,  8-635 

Offenses  at  common  law,  jurisdiction'  of 
federal  courts  as  to,  9-108 

Original  jurisdiction  of  Circuit  Courts, 
power  of  Congress  to  regulate,  9-77 

Original  jurisdiction  of  District  Courts 
over  admiralty  causes  exclusive,  9-86 

Original  jurisdiction  of  Supreme  Court, 
9-117 

Original  jurisdiction  of  Supreme  Court 
cannot  be  altered  by  Congress,  9-122 

Original  jurisdiction  of  Supreme  Court, 
exclusivenesR  of,  9-121 


JURISDICTION  —  CwVd, 

Original  jurisdiction  of  Supreme  Court, 
limitations  on,  9-118 

Ownership  of  proceeds  in  custody  of  court, 
admiralty  has  jurisdiction  of  supplemen- 
tal suits  to  determine,  9-100 

Parent  and  child,  extent  of  jurisdiction  of 
federal  courts  over  suits  between,  9^6 

Parties  to  suit,  jurisdiction  of  cause  aris- 
ing under  Constitution  or  laws  of  United 
States  not  affected  by,  9-85 

Penalties,  equity  jurisdiction  of,  9-83 

Performance  of  obligation,  jurisdiction  of 
Supreme  Court  of  suits  between  state£ 
to  compel,  9-119 

Perpetuation  of  testimony,  equity  courts 
have  jurisdiction  to  provide  for,  9-83 

Personal  suits  on  marine  contracts  and  for 
maritime  torts,  jurisdiction  of  state 
courts  of,  9-87 

Pilotage,  admiralty  jurisdiction  of  suits 
for,  9-101 

Police  power  of  states  as  affecting  admi- 
ralty jurisdiction,  9-95 

Political  questions  between  state  and  citi- 
zens of  another  state,  federal  courts  have 
not  jurisdiction  of,  9-102 

Prize  causes.  Supreme  Court  has  not  orig- 
inal jurisdiction,  9-122 

Public  property,  buildings,  and  groimds, 
federal  jurisdiction  over,  see  Pdbuc 
Pbopebty,  Buildings,  and  Gbounds. 

Purpose  of  clause  giving  federal  courts 
jurisdiction  of  suits  between  citizens  of 
different  states,  9-102 

Record  not  conclusive  as  to  jurisdiction  of 
'  foreign  court,  9-149 

Removal  of  causes,  jurisdiction  as  affected 
by,  see  Removal  of  Causes. 

Repair  of  canal  boat  in  canal  connecting 
navigable  waters,  admiralty  jurisdiction 
of,  9-97 

Repairs  or  supplies,  admiralty  jurisdiction 
to  enforce  liens  for,  9-97 

Repairs  or  supplies,  exclusive  jurisdiction 
of  admiralty  of  lien  in  rem,  for,  9-98 

Repairs  or  supplies  in  foreign  port,  admi- 
ralty has  jurisdiction  of  lien  for,  9- 
96 

Repairs  or  supplies  in  home  port,  admi- 
ralty has  jurisdiction  of  state  statutory 
lien  for,  9-96 

Repairs  or  supplies  in  home  port,  admi- 
ralty has  not  jurisdiction  of  claim  for, 
9-96 

Residence  and  citizenship,  distinction  be- 
tween in  ascertaining  federal  jurisdic- 
tion, 9-106 

Residence,  averment  of,  does  not  show 
jurisdiction,  9-386 

Rights  and  obligations  conferred  and  im- 
posed by  Act  of  Congress,  federal  courts 
have  jurisdiction  of,  9-B4 

Rights  arising  under  state  statutes,  juris- 
diction of  federal  courts  to  enforce,  9- 
114 

Seamen,  admiralty  jurisdiction  of  contracts 
for  hire  of,  9-91 

Seizures  of  high  seas  or  navigable  waters, 
admiralty  jurisdiction  over,  9-87 

Source  of  jurisdiction  of  United  States 
courts,  9-76 
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JURISDICTION  —  ConVd. 

State  and  federal  courts,  concurrent  juris- 
diction in  trover  to  recover  mail  matter, 
9-109 

State  and  United  States,  federal  jurisdic- 
tion of  suits  between,  9-101 

State  courts,  concurrent  jurisdiction  of, 
with  federal  courts  of  suits  by  states 
against  citizens  of  other  states,  9-109 

State  courts,  concurrent  jurisdiction  with 
admiralty,  9-101 

State  courts,  Congress  cannot  require  suits 
in  bankruptcy  to  be  entertained  in,  9-109 

State  courts,  decisions  of,  as  affecting  fed- 
eral jurisdiction,  9-103 

State  courts,  extent  to  which  Congress  may 
confer  jurisdiction  on,  9-109 

State  courts,  jurisdiction  of  personal  suits 
on'  maritime  contracts,  9-87 

State  courts,  jurisdiction  of  personal  suits 
on  maritime  torts,  9-87 

State  courts,  power  of  Congress  to  confer 
jurisdiction  on,  9-109 

State  courts,  power  of  Congress  to  exclude 
jurisdiction  of,  9-110 

State  courts,  when  jurisdiction  of,  con- 
current with  federal  courts,  9-108 

State  jurisdiction  over  sea  coast  as  limit- 
ing admiralty  jurisdiction,  9-87 

State  jurisdiction,  power  of  Congress  to 
exclude,  9-110 

State  laws  and  usages  as  means  of  ascer- 
taining limits  of  admiralty  jurisdiction, 
9-88 

State  laws  cannot  abridge  or  impair  juris- 
diction, 9-114 

State  legislation  cannot  affect  equity  juris- 
diction, 9-82 

State  not  a  citizen  within  meaning  of 
jurisdiction  clause,  9-106 

State  or  citizen  and  foreign  state  or  sub- 
ject, federal  jurisdiction  of  controversies 
between,  9-105 

State  oyster  laws  not  an  invasion  of  admi- 
ralty jurisdiction,  9-100 

States  and  citizens  of  another  state,  pur- 
pose of  conferring  federal  jurisdiction 
between,  9-101 

States  cannot  enlarge  or  restrict  admi- 
ralty jurisdiction,  9-96 

States,  extent  to  which  admiralty  jurisdic- 
tion may  be  affected  by,  9-95 

States,  federal  jurisdiction  of  suits  be- 
tween, 9-101 

State  statutes  cannot  confer  admiralty 
jurisdiction  upon  state  courts,  9-97 

State  statutes  cannot  confer  jurisdiction 
on  federal  courts,  9-114 

State  statutes  giving  right  of  action  for 
maritime  tort,  admiralty  jurisdiction 
not  affected  by,  9-96 

State  statutes  giving  right  to  bring  suit 
against  state,  effect  on  federal  jurisdic- 
tion, 9-102 
State  statutes,  jurisdiction  of  federal  courts 

to  enforce  rights  arising  under,  9-114 
State  statutes  requiring  county  to  be  sued 
in  county  court    cannot   affect    federal 
jurisdiction,  9-115 

State  statutes  respecting  fraudulent  con- 
veyances, jurisdiction  of  federal  court  of 
causes  arising  under,  9-114 
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JURISDICTION  —  Cont'd, 

State,  suit  against,  by  citizen  of  same 
state,  federal  courts  have  not  jurisdic- 
tion of,  9-85 

Story's  views  as  to  admiralty  jurisdiction 
of  District  Courts  approved,  9-87 

Succession  of  courts  for  original  and  ap- 
pellate jurisdiction,  power  of  Congress 
to  establish,  9-78 

Suit  against  state  by  citizen.  Circuit  Court 
has  not  jurisdiction  Of,  8-769 

Suit  against  state  by  citizen  of  same  state, 
federal  courts  have  not  jurisdiction  of, 
9-85 

Suit  between  citizens  of  different  states, 
purpose 'of  clause  giving  federal  courts 
jurisdiction  of,  9-102 

Suit  between  state  and  citizen  of  another 
state,  federal  jurisdiction  as  modified  by 
Eleventh  Amendment,  9-102 

Suit  between  state  and  citizen  of  another 
state,  purpose  of  conferring  federal  juris- 
diction on,   9-101 

Suit  on  bond  taken  in  name  of  governor  of 
state,  federal  jurisdiction  of,  9-104 

Suit  to  set  aside  patent  for  land,  federal 
courts  have  jurisdiction  of,  9-85 

Supervisory  jurisdiction  over  administra- 
tive departments,  courts  have  not,  9-64 

Supplemental  suits  to  determine  ownership 
of  proceeds,  admiralty  has  jurisdiction 
of,  9-100 

Supreme  Court,  amount  in  controversy  as 
affecting  jurisdiction  of,  9-122 

Supreme  Court,  exclusiveness  of  original 
jurisdiction  of,  9-121 

Supreme  Court  has  jurisdiction  of  cases 
to  which  state  a  party,  9-118 

Supreme  Court  has  not  original  jurisdic- 
tion of  prize  causes,  9-123 

Supreme  Court  has  original  jurisdiction 
of  cases  affecting,  9-117 

Supreme  Court,  jurisdiction  of,  derived 
from  Constitution,  9-76 

Supreme  Court,  jurisdiction  of,  not  sub- 
ject to  legislative  control,  9-76 

Supreme  Court  of  United  States,  jurisdic- 
tion under  faith  and  credit  clause,  9-167 

Supreme  Court,  original  jurisdiction  of, 
cannot  be  enlarged  or  restricted  by  Con- 
gress, 9-122 

Territorial  courts,  exercise  of  admiralty 
jurisdiction  by,  9-213 

Territorial  courts,  extent  of  jurisdiction 
of,  9-106 

Territorial  courts,  jurisdiction  of,  9-212 

Territorial  jurisdiction  over  tide  waters, 
9-90 

Territories,  federal  jurisdiction  of  suits  be- 
tween citizens  of,  and  citizens  of  states, 
9-106 

Territory  admitted  as  state,  civil  and 
criminal  jurisdiction  over,  9-197 

Tide  waters,  limit  of  territorial  jurisdic- 
tion over,  9-90 

Tort  committed  upon  vessel  engaged  in  in- 
ternal commerce  of  a  state,  admiralty 
has  no  jurisdiction  of,  9-99 
Torts,  admiralty  jurisdiction  of,  9-92 
Transportation  between  ports  of  the  same 
state,  admiralty  has  no  jurisdiction  of, 
9-99 
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JURISDICTION  —  Con*U 
Transportation  between  two  or  more  states, 

admiralty  jurisdiction  of,  9-99 
Treason,  state  courts  have  not  jurisdiction 

of,  9-140 
Treaties,  jurisdiction  of  courts  as  to  con- 
struction of,  9-84 
Trial  by  jury,  distinction  of  jurisdiction 

between    law   and    equity   as    aifecting, 

9-82 
Trover  to  recover  mail  matter,  concurrent 

jurisdiction  of  state  and  federal  courts, 

9-109 
Uniform    equity    jurisdiction    in    all    the 

states,  9-81 
United  States  a  party,  federal  jurisdiction 

of  cases,  where,  9-101 
Vessels  enrolled  under  Act  of  Congress,  sub- 
ject to  admiralty  jurisdiction,  9-94 
Want  of  jurisdiction  as  defense  to  foreign 

judgment,  9-149 
Water    and    watercourses,    jurisdiction    of 

Supreme  Court  of  suit  for  interference 

with  flow  of,  9-120 
Wharfage  contract,  admiralty  jurisdiction 

of,  8-96 

JURY  AND  JURY  TRIAL: 

See  GsAND  Jury. 

Abrogation  by  Congress  of  right  of  trial 
by  jury  not  allowed,  9-337 

Action  in  tort  against  receiver,  jury  trial 
clause  not  applicable  to,  9-341 

Admiralty  causes,  constitutional  provision 
for  jury  trial  not  applicable  to,  9-337 

Adoption  of  state  remedies,  jury  trial 
clause  aa  affecting  powers  of  federal 
courts  as  to,  9-343 

Affidavit  of  defense,  judgment  in  absence 
of  not  a  violation  of  right  to  jury  trial, 
9-345 

Aliens,  presence  of,  on  jury  not  a  denial  of 
due  process  of  law,  9-435 

Amount  of  controversy  as  affecting  appli- 
cation of  jury  trial  clause,  9-342 

Appointment  of  auditor  in  an  action  on 
account,  when  allowed,  9-344 

Arrest  on  bail  in  civil  actions  not  a  viola- 
tion of  right  to  trial  by  jury,  9-347 

Ascertainment  of  value  of  land  and  im- 
provements in  ejectment,  extent  to  which 
jury-trial  clause  applies  to,  9-341 

Assault  and  battery,  jury  trial  requisite 
in  cases  of,  9-129 

Assessment  of  damages  on  default  not  a 
violation  of  provision,  9-346 

Assessment  of  taxes,  statute  prohibiting 
suits  to  restrain,  constitutional,  9-347 

Auditor  in  action  on  account,  when  ap- 
pointment of,  allowed,  9-344 

Bias  as  shown  by  verdict  against  prepon- 
derance of  evidence,  9-349 

Blending  of  legal  and  equitable  remedies, 
right  to  trial  by  juiy  cannot  be  in- 
fringed by,  9-343 

Causes  transferred  from  abolished  courts, 
re-examination  of  facts  in,  9-350 

Challenges,  equal  protection  of  law  as 
affecting  number  of,  9-553 

Chancery  power  to  summon  jury,  9-338 

Change  in  property,  when  statute  em  post 
facto,  8-696 


JURY  AND  JURY  TRIAL  —  Conrd. 

Chinese  Deportation  Act  a  violation  of 
right  to  trial  by  jury,  9-130 

Civil  actions,  arrest  and  bail  in,  not  a 
violation  of  right  to  trial  by  jury,  0- 
347 

Civil  cases  in  admiralty  not  embraced  in 
provision  for  jury  trial,  9-338 

Claim  against  decedent's  estate,  jury-trial 
clause  not  applicable  to,  9-341 

Claims  against  municipal  corporations, 
establishment  of  special  tribunal  for,  as 
affected  by  constitutional  provision,  9- 
339 

Comment  by  court  on  evidence  not  a  viola- 
tion of  jury-trial  clause,  9-343 

Common-law  actions,  constitutional  right 
of  trial  by  jury  limited  to,  9-339 

Common  law,  extent  to  which  provision  for 
jury  trial  applies  to  suits  at,  9-337 

Common  law  governs  re-examination  of 
facts  found  by  jury,  9-348 

Compulsory  references,  right  to  trial  by 
jury  cannot  be  taken  away  by,  9-344 

Condemnation  proceedings,  ascertainment 
of  damages  by  jury  not  required  in, 
9-321 

Condemnation  proceedings,  jury-trial  clause 
not  applicable  to,  9-340 

Conflict  between  speciflc  answers  to  special 
interrogatories,  rendition  of  judgment 
by  court  in  cases  of,  constitutional,  9- 
346 

Congress  cannot  take  away  right  of  trial 
by  jury,  9-337 

Constitutional  guarantee  not  applicable  to 
actions  in  state  courts,  9-336 

Constitutional  requirement  as  to,  limited  to 
trials  in  federal  courts,  9-128 

Constitutional  right  of  trial  by  jury  lim- 
ited to  common-law  actions,  9-339 

Construction  of  patent,  right  to  trial  by 
jury  does  not  extend  to  question  of,  11^ 
346 

Contempt,  person  charged  with,  not  en- 
titled to  trial  by  jury,  9-130 

Control  of  court  over  verdict  as  affected 
by  jury- trial  clause,  9-349 

Court  of  Claims,  jurisdiction  conferred  on, 
to  hear  causes  without  jury  not  a  viola- 
tion of  constitutional  provision,  9-339 

Court,  powers  as  to  finding  issues  of  fact, 
9-342 

Courts  of  tirst  instance,  provision  for  jury 
trial  applies  to,  9-130 

Court's  power  to  comment  on  evidence, 
9-343 

Courts  to  which  requirement  for  jury  trial 
applies,  9-130 

Criminal  prosecutions: 

Alaska,  constitutional  provision  as  to 

jury  trial  applies  to,  9-326 
Anarchist  aliens,  jury-trial  clause  not 
applicable  to  deportation  of,  9-327 
Bias  as  ground  for  challenge  of  juror, 

9-327 
Chinese,  imposition  of  hard  labor  on, 
during  detention  period  a  violation 
of  jury-trial  clause,  9-327 
Chinese,  jury-trial  clause  not  applica- 
ble to  proceedings  for  deportation 
of,  9-326 
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JURY  AND  JURY  TRIAIi  —  Con  fd. 
Criminal  prosecutions  —  ConVd. 

Consular  courts,  constitutional  provi- 
sion as  to  jury  trial  not  applicable 
to,  0-326 

Contempt,  proceedings  for,  not  in- 
cluded in  provision  for  trial  by  jury, 
9r-326 

Courts  to  decide  questions  of  law, 
9-328 

Criminal  cases  and  criminal  prosecu- 
tions distinguished,  9-328 

Criminal  prosecutions  to  which  provi- 
sion relates,  9-326 

Deportation  of  anarchist  aliens,  jury- 
trial  clause  not  applicable  to,  9-327 

Deportation  of  Chinese,  requirement 
for  jury  trial  not  applicable  to,  9- 
326 

Direction  of  verdict  of  guilty  a  viola- 
tion of  right  to  jury  trial,  9-329 

Distribution  of  jurors  through  dis- 
trict, 9-330 

District  from  which  jury  must  be 
drawn,  9-328 

District,  jurors  must  be  residents  of, 
9-330 

District  of  Columbia,  constitutional 
provision  as  to  jury  trial  applies  to, 
9-325 

Division  of  district,  jury  cannot  be 
drawn  from,  9-328 

Fifth  Amendment,  provision  limited  to 
subjects  of  indictment  under,  9-326 

Impartiality  of  jury,  9-327 

Insanity,  ascertainment  of  issues  of, 
by  jury  not  required,  9-326 

Jurors  must  be  residents  of  district, 
9-330 

Less  number  than  twelve,  statute  pro- 
viding  for,   unconstitutional,   9-328 

Limitation  of  right  to  trial  by  jury  to 
petit  juries,  9-328 

Negligence,  clause  not  applicable  to 
suspension  of  pilot  for,  9-327 

Num^r  of  jurors  to  be  twelve,  9-328 

Petit  juries,  right  to  trial  by  jury  lim- 
ited to,  9-328 

Plea  of  guilty  as  affected  by  right  to 
trial  by  jury,  9-329 

Plea  of  guilty,  right  to  trial  by  jury 
waived  by,  9-329 

Proceedings  for  contempt,  jury  trial 
provision  not  applicable  to,  9-326 

Prosecutions  to  which  provision  re- 
lates, 9-326 

Purpose  of  provision  requiring  juror 
to  be  resident  of  district,  9-330 

Questions  of  law  for  the  court,  9-328 

Questions  of  law  not  for  the  jury, 
9-328 

Residents  of  district,  jurors  must  be, 
9-3o0 

States,  jury-trial  provision  not  ap- 
plicable to,  9-325 

Subjects  of  indictment  under  Fifth 
Amendment,  provision  limited  to, 
9-326 

Suspension  of  pilot  for  negligence, 
clause  not  applicable  to,  9-327 

Technical  criminal  prosecutions,  pro- 
vision relates  to,  9-326 


JURY  AND  JURY  TRIAL  —  ConVd. 

Criminal  prosecutions  —  ConVd, 

Territories,  constitutional  provision  as 

to  jury  trial  applies  to,  9-326 
Twelve  persons,  jury  to  be  composed 

of,  9-328 
Verdict    ot    guilty,    direction    of,    by 
court  a  violation  of  right  to  jury 
trial,  9-329 

Custom  appraisers,  statute  giving  con- 
clusive effect  to  decisions  of,  constitu- 
tional, 9-346 

Damages  may  be  assessed  upon  default 
without  intervention  of  jury,  9-345 

Decedent's  estate,  jury  trial  clause  not  ap- 
plicable to  claim  against,  9-341 

Decisions  of  custom  appraisers,  statute 
rendering  final,  constitutional,  9-346 

Default,  assessment  of  damages  upon,  not 
a  violation  of  provision,  9-345 

Deportation  of  Chinese,  provisions  of 
"  Geary  Act "  a  violation  of  right  to 
trial  by  jury,  9-130 

Direction  of  verdict,  when  authorized,  9- 
342 

Discharge  of  jury  as  affecting  application 
of  jeopardy  clause,  see  Jeopardy. 

District  of  Columbia,  constitutional  pro- 
vision applies  to  courts  of,  9-337 

District  of  Columbia,  constitutional  pro- 
vision as  to  trial  by  jury  applicable  to, 
9-128 

Due  process  of  law  clause  as  affecting,  see 
Due  Process  of  Law. 

Due  process  of  law,  jury  trial  as  element 
of,  see  Due  Process  of  Law. 

Effect  of  practice  of  prosecution  by  crimi- 
nal information,  8-265 

Eight  jurors,  constitutionality  of  statute 
providing  for  trial  by,  9-403 

Ejectment,  extent  to  which  jury  trial  clause 
applies  to  ascertainment  of  value  of 
land  and  improvement  in,  9-341 

Enforcement  of  penalty  against  vessel,  ex- 
tent to  which  jury-trial  clause  applies 
to  information  for,  9-340 

Equal  protection  of  laws  as  affecting  con- 
stitution of  jury,  see  Equal  Protection 
OF  Law. 

Equal  protection  of  laws  as  affecting  jury 
trial,  see  Equal  Protection  of  Law. 

Equitable  and  legal  remedies,  right  to  trial 
by  jury  cannot  be  infringed  by  blending 
of,  9-343 

Equity  causes,  extent  to  which  provision 
for  jury  trial  applies  to  issues  of  fact  in, 
9-338 

Equity  causes,  provision  for  jury  trial  not 
applicable  to,  9-338 

Equity  jurisdiction  of  federal  courts  as 
affected  bv  iurv- trial  clause,  9-343 

Equity  jiirisrliction  of  federal  courts  as 
affecting  right  of  trial  by  jury,  9-339 

Equity,  power  of  court  of,  to  summon  jury, 
9-339 

Equity,  power  of  court  of,  to  summon  jury 
as  affecting?  right  of  ^  trial  by  jury,  9- 
339 

Evidence,  comment  of  court  on,  not  a  viola- 
tion of  jury-trial  clause,  9-343 

Evidence,  determination  by  jury  of  weight 
and  sufficiency  of  evidence,  9-349 
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JURY  AND  JURY  TRIAL  — Confd. 

Exclusion  of  jurors  on  account  of  race, 
Congress  may  prohibit,  9-634 

Exclusion  of  negroes  from  jury,  constitu- 
tionality of  statute  providing  for,  9-404 

Exemption  from  jury  duty,  power  of  legis- 
lature to  revoke,  ^856 

Ex  post  facto  law  affecting  (see  Ex  Post 
Facto  Law),  8-696 

Fact,  extent  to  which  provision  for  jury 
trial  applies  to  questions  of,  in  equity 
proceedings,  9-338 

Fact,  question  of,  as  to  negligence,  right 
to  trial  by  jury  includes,  9-346 

Facts  found  by  jury  re-examined  according 
to  common- law  rule,  9-348 

I«ailure  to  produce  papers  as  confession  of 
allegations,  statute  providing  for,  not  a 
violation  of  right  to  trial  by  jury,  9-346 

Federal  courts,  jury-trial  clause  as  affect- 
ing adoption  of  state  remedies  by,  9-343 

Findings  of  issues  of  fact  by  court,  validity 
of,  9-342 

Forfeiture,  constitutional  provision  for  jury 
trial  applies  to  proceedings  in  rem  for, 
&-340 

Fugitive  slaves,  jury  trial  clause  not  ap- 
plicable to  proceedings  for  return  of, 
9-341 

Gambling,  jury  trial  not  requisite  for 
offense  of,  &-129 

Government  bound  by  provision,  9-337 

Grand  jury,  change  in  number  of,  consti- 
tutionality of  statute  providing  for,  8- 
744 

Grand  jury,  effect  of  practice  of  prosecu- 
tion by  criminal  information,  8-265 

Grand  jury,  indictment  or  presentment  by, 
see  Indictment. 

Grand  jury,  indictment  or  presentment  of, 
in  cases  of  land  or  naval  forces,  8-650 

Grand  jury,  number  of,  as  affected  by  due- 
process  clause,  9-433 

Grand  jury,  trial  by,  of  petty  larceny  on 
information,  8-263 

Illegal  grand  jury,  indictment  by,  not  due 
process  of  law,  9-295 

Impaneling  new  jury  after  arraignment, 
jeopardy  clause  as  affected  by,  9-272 

Information  for  enforcement  of  penalty 
against  vessel,  extent  to  which  jury  trial 
clause  applies  to,  9-340 

Issues  of  fact  in  equity  proceedings,  extent 
to  which  provision  for  jury  trial  applies 
to,  9-338 

Issues  of  fact,  power  of  court  to  find,  9-342 

Jeopardy  clause  as  affected  by  discharge  of 
jury,  see  Jeopardy. 

Jeopardy  clause  as  affected  by  impaneling 
new  jury  after  arraipfnment,  9-272 

Judgment  by  default  for  failure  to  produce 
books  or  writings,  8-264 

Judgment  in  absence  of  affidavit  of  de- 
fense not  violation  of  right  to  jury  trial, 
9-345 

Jurisdiction  of  magistrate  over  $20  with 
right  of  appeal,  statute  giving,  not  a 
violation  of  clause,  9-342 

Jury  fee,  statute  requirinsr  pavment  of  in 
advance  constitutional,  0-.345 

Justice  of  peace,  jury-trial  clause  as  af- 
fecting jurisdiction  of,  9-342 


JURY  AND  JURY  TRIAL  —  ConVd. 

Justice  of  peace,  trial  by  jury  before,  jury- 
trial  clause  does  not  require,  9-342 

Legal  rights  and  remedies,  application  of 
provision  for  jury  trial  to,  9-337 

Less  than  twelve  jurors,  constitutionality 
of  statute  providing  for,  9-403 

Manner  in  which  facts  found  by  jury  re- 
examined, 9-348 

Matters  of  account,  reference  of,  to  auditor 
not  violation  of  clause,  9-344 

Matters  of  fact  in  equity  proceedings,  ex- 
tent to  which  provision  for  jury  trial 
applies  to,  9-338 

Military  commission,  trial  by,  a  violation 
of  requirement  as  to  junr  trial,  9-128 

Mongolians,  constitutionality  of  statute 
excluding  from  jury  service,  9-404 

Municipal  corporations,  establishment  of 
special  tribunal  for  claims  against,  as 
affected  by  constitutional  guaranty  of 
jury  trial,  ^339 

Negligence,  jury- trial  clause  not  applicable 
to  proceedings  to  suspend  pilot  for,  9- 
130,  341 

Nonsuit  for  want  of  sufficient  evidence, 
grant  of,  not  a  violation  of  clause,  ^342 

Offenses  for  which  jury  trial  required,  9- 
129 

Opinions  of  person  called  as  juryman  as 
affecting  qualification,  constitutionality 
of  statute  relating  to,  9-403 

Original  jurisdiction,  requirement  for  jury 
trial  applies  to  trial  in  courts  of,  9-1 SA 

Patent,  question  of  construction  of,  right 
to  trial  by  jury  does  not  extend  to,  9- 
346 

Payment  of  jury  fee  in  advance,  statute 
requiring,  constitutional,  9-345 

Penalty  against  vessel,  extent  to  which 
jury  trial  clause  applies  to  information 
for  enforcement  of,  4-340 

Peremptory  challenges,  constitutionality 
of  statute  regulating,  8-744 

Petty  larceny,  requirement  as  to  jury  trial 
applicable  to,  9-129 

Petty  offenses,  juiy  trial  for,  not  required, 
9-129 

Philippine  Islands,  right  of  jury  trial  in, 
8-279 

Possession  of  real  estate,  jury-trial  clause 
applicable  to  actions  for,  9^340 

Preponderance  of  evidence,  bias  as  shown 
by  verdict  against,  9-349 

Presumption  against  waiver  of  right  to 
jury  trial,  9-347 

Privilege,  trial  by  jury  is  not,  9-399 

Proceedings  in  rem  for  forfeiture,  consti- 
tutional provision  for  jury  trial  applies 
to,  9-340 

Production  of  papers  as  confession  of  alle- 
gations, constitutional  provision  as  to, 
not  a  violation  of  right  to  trial  by  jury, 
9-346 

Prohibition  of  suits  to  restrain  aaseasment 
of  taxes,  8tat\ite  providing  for,  constitu- 
tional, 9-347 

Provision  for,  applies  to  gaming,  9-129 

Qualifications  of  jurors,  power  of  state  to 
prescribe,  9-403 

Question  of  fact  as  to  negligence,  right  to 
trial  by  jury  includes,  9-M6 
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JURY  AND  JURY  TRIAIi  —  ConVd, 

Race  discrimination  in  selection  of  jury, 
power  of  Congress  to  prohibit,  9-634 

Real  estate,  jury-trial  clause  applicable  to 
actions  for  possession  of,  9-340 

Receiver,  jury-trial  clause  not  applicable 
to  action  in  tort  against,  9-341 

Receiver,  suit  by^  to  recover  balance  due 
on  subscription  to  stock,  jury-trial  clause 
not  applicable  to,  9-341 

Receiving  stolen  goods,  requirement  as  to 
jury  trial  applicable  to  offense  of,  9-129 

Re-examination  of  facts  after  jury  trial, 
common-law   rules  govern,   9-348 

Re-examination  of  facts  found  by  jury 
governed  by  rules  of  common  law,  9-348 

Re-examination  of  facts  found  by  jury  not 
controlled  by  state  statute,  9-348 

Re-examination  of  facts  in  causes  trans- 
ferred from  abolished  courts,  9-350 

References,  federal  court  cannot  take  away 
right  of  trial  by  jurv  by  compelling,  9- 
344 

Reference  to  auditor  of  matters  of  account 
not  a  violation  of  clause,  9-344 

Remedies,  right  to  trial  by  jury  cannot  be 
impaired  by  blending  legal  and  equi- 
table, 9-343 

Return  of  fugitive  slave,  jury-trial  clause 
not  applicable  to  proceedings  for,  9-341 

Right  of,  in  annexed  territory,  8-279 

Right  of  trial  by  jury  as  affecting  distinc- 
tion of  jurisdiction  between  law  and 
equity,  9-82 

Right  reserved  by  constitutional  provision, 
9-34^ 

Rights  and  remedies  peculiarly  legal,  con- 
stitutional provision  for  jury  trial  ap- 
plies to,  9-337 

Seizure  on  land  under  revenue  laws,  extent 
to  which  constitutional  provision  for 
jury  trial  applies  to,  9-340 

Self -incriminating  evidence,  constitutional 
provision  as  to,  applies  to  proceedings 
before  grand  jury,  9-281 

Specific  answers  to  special  interrogatories, 
rendition  of  judgment  by  court  in  case 
of  conflict  between,  constitutional,  9-346 

State  courts,  constitutional  guaranty  of 
jury  trial  not  applicable  to,  9-336 

State  remedies,  right  to  trial  by  jury  can- 
not be  impaired  by  adoption  of,  9-343 

State  statute  cannot  control  manner  of 
re-examining  facts  found  by  jury,  9-348 

Statute  giving  magistrate  jurisdiction  over 
$20  with  right  of  appeal  not  a  violation 
of  jury  trial  clause,  9-342 

Statute  providing  for  change  in  number  of 
Jurors  ex  post  facto,  8-696 

Stock  subscription,  jury-trial  clause  not 
applicable  to  suit  by  receiver  to  recover 
balance  due  on,  9-341 

Struck  jury,  constitutionality'  of  trial  bv, 
9-435 

Suit  by  receiver  to  recover  balance  due  on 
subscription  to  stock,  jury-trial  clause 
not  applicable  to,  9-341 

Suits  against  the  rrovernment  not  common- 
law  suits  within  constitutional  guar- 
antee of  jury  trial,  9-339 

Suits  in  equity,  constitutional  provision 
for  trial  by  jury  not  applicable  to,  9-337 


JURY  AND  JURY  TRIAIi  —  Cont'd, 

Suspension  of  pilot  for  negligence,  jury* 
trial  clause  not  applicable  to  proceedings 
for,  9-341 

Suspension  of  pilot  for  negligence,  jury 
trial  not  requisite  in  case  of,  9-130 

Territorial  courts,  constitutional  provision 
applies  to,  9-336 

Territories,  constitutional  provision  as  to 
trial  by  jury  applicable  to,  9-128 

Tort,  action  in,  against  receiver,  jury-trial 
clause  not  applicable  to,  9-341 

Trial  by  jury  before  justice  of  peace,  jury- 
trial  clause  does  not  require,  9-342 

Trial  of  petty  larceny  on  information,  8- 
263 

Unanimous  verdict,  statute  cannot  dispense 
with,  9-345 

Value  of  land  and  improvements  in  eject- 
ment, extent  to  which  jury-trial  clause 
applies  to  ascertainment  of,  9-341 

Verdict,  control  of  court  over,'  as  affected 
by  jury-trial  clause,  9-349 

Verdict,  statute  cannot  dispense  witb 
unanimity  in,  9-345 

Verdict,  when  court  authorized  to  direct, 
9-342 

View  of  premises  by  jury  in  absence  of  ae< 
cused,  9-336 

Wager  of  law,  jury-trial  clause  abolishes, 
9-347 

Waiver  of  jui-y  trial,  validity  of,  9-131 

Waiver  of  right  to  jury,  9-347 

Waiver  of  right  to  jury  trial  not  pre- 
sumed, 9-347 

Want  of  sufficient  evidence,  grant  of  non- 
suit for,  not  a  violation  of  clause,  9-342 

Weight  and  sufficiency  of  evidence,  de- 
termination of,  by  jury,  9-349 

Women,  right  of  accused  to  have,  on  jury, 
9-404 

JUST  COMPENSATION: 

See  Eminent  Domain. 
Definition  of,  8-260 

JUSTICES  OF  SUPREME  COURT: 

Power  to  sit  at  circuit  without  distinct 
commission,  8-263 

JUSTICES  OF  THE  PEACE: 

Jurisdiction  in  District  of  Columbia,  9-59 

Jurisdiction  of,  as  affected  by  juiy-trial 
clause,  9-342 

Privileges  and  immunities  clause  applies 
to  acts  of,  9-394 

Trial  by  jury  before  justice  of  the  peace, 
constitutional  provision  does  not  re- 
quire, 9-342 

LABOR  LAWS: 

See  Police  Power. 

LABOR  UNIONS: 

Organization  of  union  not  a  privilege  pro> 

tec  ted  by  Constitution,  9-400 
Statute   prohibiting   contracts    interfering 

with  membership  in,  unconstitutional,  9- 

465 

LAND  COMMISSIONERS: 

Review  of  findings  of,  9-65 

LANDLORD  AND  TENANT: 

Betterment  Acts  changing  rule  as  to  re- 
covery of  improvements,  validity  of,  ft- 
874 
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liANDIiORD  AND  TENANT  —  Con^d. 
Liability  of  tenant  for  rents  and  profits, 

statute  cannot  alter,  8-858 
Penal   statute   prohibiting   tenant   leaving 

during  term,  unconstitutional,  9-378 
Peonage,  Thirteenth  Amendment  prohibits, 

9-379 
Prohibition  against  tenant  leaving  during 

term,  9-607 

LARCENY: 

Indictment    of    presentment    essential    in 

cases  of,  9-260 
Petit  larceny,  indictment  for  offense  of,  not 

essential,  9-260 

liARD: 

Statute  regulating  manufacture  and  sale 
of,  constitutional,  9-490 

liAUNDRIES : 

State  regulation  of,  9-228 

LEASES: 

Cancellation  of  leases  from  state  not  a 
violation  of  due-process  clause,  9-508 

Covenants  of,  cannot  be  altered  by  stat- 
utes, 8-857 

Jurisdiction  of  federal  government  over 
property  leased  to  it,  ^-665 

Hail  road,  lease  of,  does  not  destroy  char- 
ter provision  as  to  exemption,  8-802 

Regulation  of  state  statute  concerning 
railroad  leases  as  affecting  interstate 
commerce,  see  Commerce. 

Services  for  leased  land  not  within  pro- 
hibition of  Thirteenth  Amendment,  9- 
378 

LEGACIES  AND  DEVISES: 

Husband  and  wife,  constitutionality  of 
statute  affecting  rights  as  to,  8-854 

Nonresident's  legacies,  state  tax  of,  8-896 

State  taxation  of  legacy  consisting  of 
United  States  bonds,  9-234 

Succession  tax  on,  not  a  direct  tax,  8-307 

LEGAL  TENDER: 

Bank    notes   as   tender    in    redemption   of 

property  sold  on  execution,  8-724 
Bank  notes  received  in  discharge  of  con- 
tract, 8-724 
Effect  of  limitation  on  power  of  states  to 

declare  legal  tender,  8-723 
Exclusive  power  of  Congress  to  declare,  8- 

723 
Execution,   what   constitutes   legal    tender 

in  payment  of,  8-724 
Gold   or   silver   coin,   power   of   states   to 

make  legal  tender,  8-723 
Injuries  to  land  from  public  improvements, 

legal  tender  for,  8-724 
Issue  of  bills  of  credit  as,  see  Bills  of 

Credit. 
Limitation  on  power  of  state  as  to  legal 

tender  not  enabling  clause,  8-723 
Limitation  on  power  of  states  to  declare 

legal  tender,  effect  of,  8-723 
Money  payable  in  discharge  of  execution, 

8-724 
Money  payable  on  redemption  of  property 

sold  on  execution,  8-724 
Payment  for  injuries  to  land  from  public 

improvements,  legal  tender  for,  8-724 
Power  of  Congress  to  issue  treasury  notes, 

8-351 


LEGAL  TENDER  — Conrd. 

Power  of  government  to  issue  legal  tender 

treasury  notes^  8-362 
Redemption  of  property  sold  on  execution, 

money  payable  on,  8-724 
State    bank    notes,    statute    providing    for 

payment  of  county  or  township  taxes  in, 

valid,  8-723 
States,  extent  of  power  as  to  legal  tender, 

8-723 
Treasury  notes  as  legal  tender,  8-351 
Treasury  notes,  issuance  of,  8-678 
What  is,  8-604 

LEGISLATURES : 

Ascertainment  by  Senate  of  right  of  mem- 
bers to  sit,  8-324 

Constitutionality  of  statute  creating  ter- 
ritorial legislatures,  8-290 

Election  laws  passed  by  territorial  legis- 
lature illegally  elected,  invalid,  8-317 

Election  of  senator  by  legislature  by  fraud 
illegal,  8-314 

Election  of  senator  by  rival  l^^latures, 
8-312 

Election  of  senator  by  territorial  legisla- 
ture  before  formal  admission,  8-312 

Oath  required  of  members  of,  9-239 

Oath  required  of  members  of,  may  be  added 
to  but  not  changed,  9-239 

Quorum,  8-312 

Territorial  legislatures,  see  Tebbitobies. 

LETTER  CARRIERS: 

See  Postal  Service. 

LETTERS-PATENT : 

See  Copyrights  and  Patents. 

LEVY: 

Constitutionality  of  statute  affecting,  ^ 
886 

LIBEL : 

Publication  of,  not  protected  by  freedom  of 
speech  clause,  9-244 

LIBERTY: 

Contract,  right  to,  a  part  of  liberty  se- 
cured by  Fourteenth  Amendment,  9-428 

Due  process  of  law  clause,  meaning  of 
liberty  in,  see  Due  Process  of  Law. 

Fourteenth  Amendment,  meaning  of  liberty 
secured  by,  9-428 

LIBERTY  OF  SPEECH: 

See  Freedom  of  Speech  and  Press. 

LICENSES: 

Charge  for  poles  and  wires  in  streets  prima 
facie  reasonable,  8-470 

Contracts  are  not  licenses,  8-853 

District  of  Columbia,  license  tax  in  as 
interference  with  interstate  commerce,  8- 
661 

District  of  Columbia,  liconsr  tax  on  per- 
sons doing  business  in.  8-.372 

Due-process  clause,  inequality  of  license 
taxes  a  violation  of,  0-.303  * 

Federal  statute  applicable  to  boats  engaged 
on  ferries  within  state,  8-486 

Fertilizers,  license  tax  on  sale  of,  constita- 
tional,  9-414 

Inequality  of  license  tax,  a  violation  of 
due-process  clause,  0-303 

Itinerant  venders,  state  taxation  of,  con- 
stitutional. 0-414 
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LICENSES  •—  ConVd, 

National  permit  not  authority  to  do  busi- 
ness within  a  state,  8-353 

Patent  rights,  imposition  of  license  tax  on 
sale  of,  see  Copyrights  and  Patents. 

Poles  and  wires  in  streets,  municipal  cor- 
poration may  charge  license  fee  for,  8- 
469 

Property,  licenses  as,  within  meaning  of 
due-process  clause,  9-457 

Reasonableness  of  charge  for  poles  and 
wires  in  streets,  how  determined,  8-469 

Retailing  intoxicating  liquors,  state  may 
require  license  for,  8-896 

Trading  stamps,  license  tax  on  persons 
dealing  in,  valid,  9-414 

LICENSE  TAXES: 

Interstate  commerce,  imposition  of  license 
taxes  on,  by  state,  see  Commerce. 

State  tax  on  sale  of  goods  in  original  pack- 
age, see  Commerce. 

LIENS: 

Admiralty  jurisdiction  of  liens  for  repairs 
and  supplies,  see  Admiralty. 

Constitutionality  of  statute  affecting,  8- 
851 

Contract  of  carriage,  validity  of  state  stat- 
ute giving  lien  for  nonperformance  of, 
9-96 

Due  process  of  law  clause  as  affecting 
priority  of  liens,  see  Due  Process  of 
Law. 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Foreign  judgment,  faith  and  credit  clause 
does  not  give  lien,  prioritv,  or  privilege 
to,  9-147 

Priorities,  due  process  of  law  clause  as 
affecting,  see  Due  Process  of  Law. 

Priorities,  equal  protection  of  laws  as  af- 
fecting, see  Equal  Protection  of  Law. 

State  courts,  jurisdiction  of  as  affected  by 
Federal  Bankruptcy  Act,  8-601,  602 

Statute  affecting,  as  impairment  of  obliga- 
tion of  contract,  see  Impairment  of  Ob- 
ligation OF  Contract. 

Stock  held  by  state,  suit  to  establish  lien 
on,  9-364 

Vessels,  state  statutory  liens  on,  validity 
of,  8-474 

Wharf,  validity  of  state  statute  giving 
lien  for  use  of,  9-96 

LIFE  INSURANCE: 

See  Insurance. 

LIGHTING  COMPANIES: 

Charter  of,  as  contract,  8-827 

LIGHTNING  ROD  DEALERS: 

State  license  tax  on,  see  Commerce. 

LIMITATION  OF  ACTIONS: 

See  Actions. 

Due  process  oi  law  as  affecting,  see  Due 
Process  of  Law. 

LITERARY  PROPERTY: 

See  Copyrights  and  Patents. 

LIVE  STOCK: 

See  Commerce. 

Injuries  by   railroad   to,   constitutionality 

of  statute  regulating  liability  for,  9-475 
Transportation  of,  as  interstate  commerce, 

8-379 


LOCAL  ASSESSMENTS: 
See  Special  Assessments. 

LOCAL  IMPROVEMENTS: 

Due-process  clause  as  affecting  assessments 
for,  see  Due  Process  of  Law. 

LOCAL  OPTION: 

See  Intoxicating  Liquors. 

LOGS  AND  LOGGING: 

Drift  logs,  statutory  compensation  for,  9- 

534 
Interstate  commerce,  logs  put  in  streams 

for  preservation  are  not,  8-423 
State  regulation  of,  as  affecting  interstate 

commerce,  see  Commerce. 

LOTTERIES: 

Exclusion  from  mail  of  matter  concerning, 
8-614 

Interstate  commerce  regulations  as  affect- 
ing carriage  of  lottery  tickets,  see  Inteii- 
STATE  Commerce. 

Powers  of  states  as  to,  8-520 

Repeal  of  lottery  franchise,  constitutional, 
8-855 

LOUISIANA : 

Communal  rights  of  property,  state  statute 
regulating,  valid,  9-180 

MAGAZINES : 

Jurisdiction  of  federal  government  over 
property  occupied  as,  8-664 

MAGISTRATES : 

See  Justice  of  the  Peace. 

MAGNETIC  HEALER: 

Constitutionality     of     statute     regulating 
,    practice  by,  9-604 

MAIL: 

See  Postal  Service. 

Interference  by  state  with  carriage  of>  8- 
393 

Regulation  of  carriage  of  as  affecting  in- 
terstate commerce,  see  Commerce. 

MAJORITY : 

Power  of  Congress  as  to  mode  of  ascertain- 
ment of,  8-326 

MANDAMUS: 

Circuit  courts,  Congress  may  authorize  is- 
suance of  mandamus  by,  9-107 

Executive  officers,  extent  to  which  con- 
trolled by  mandamus,  9-72 

Officer  of  treasury,  mandamus  not  allowed 
against,  on  claim  against  United  States, 
8-711 

Power  of  Supreme  Court  to  issue,  9-123 

Repeal  of  statute  providing  for  enforce- 
ment against  city  by  mandamus,  uncon- 
stitutional, 8-883 

State  court  cannot  issue  mandamus  to  fed- 
eral officer,  9-360 

MANIFEST : 

Stamp  tax  on  manifest  of  cargo,  8-704 

•MANUFACTURES: 

Convict  labor,  discrimination  against  goods 
made  by,  in  other  states,  8-434 

Interstate  commerce,  8-377 

Regulation  of  by  state  as  affecting  inter- 
state commerce,  see  Commerce. 

Restriction  on  manufactures  by  domestic 
corporations,  power  of  state  to  impose, 
8-508 
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HANUFACTUREd  —  CanVd, 
Tax  on  manufacture  and  sale  of  tobacco 

not  a  direct  tax,  8-307 
Tax  on  refining  of  oil  or  sugar  not  a  direct 
tax,  8-307 
MARGINS : 
See  Sales. 

MARINE  INSURANCE: 

See  Admiraltt. 

MARITIME  JURISDICTION: 

See  Admibaltt. 

MARITIME  liAW: 

See  Admiralit. 

MARKETS: 

Municipal  regulation  of,  constitutional,  9- 
492 

Ordinance  regulating  city  and  private 
markets,  constitutional,  9-408 

Ordinance  regulating  markets,  constitu- 
tional, 9-592 

MARQUE  AND  REPRISAIi: 

Letters  of,  power  of  Congress  to  issue,  8- 
713 

MARRIAGE: 

See  Husband  and  Wife. 

Change  of  rule  as  to  sufficiency  of  evi- 
dence to  prove  marriage,  unconstitu- 
tional, 8-737 

Divorced  persons,  constitutionality  of  stat- 
ute prohibiting  remarriage  of,  8-742 

Effect  of  statute  validating  irregular  mar- 
riages, 8-868 

Faith  and  credit  clause  as  affecting  judg- 
ments relating  to  marriage,  see  Faith 
AND  Cbedit. 

Marriage  not  a  contract,  8-853 

Miscegenation  laws,  validity  of,  9-401 

Slave  marriages,  statute  legalizing,  consti- 
tutional, 8-855 

MARRIED  WOAfEN: 

See  Husband  and  Wife. 

MARSH  AIj: 

Foreign  commercial  agent,  United  States 
marshal  may  act  as,  8-712 

MARTIAL  LAW: 

See  Abmt. 

Proclamation  of,  as  authorizing  suspension 
of  writ  of  habeas  corpus,  8-692 

MASTER  AND  SERVANT: 

See  Emfloyeb's  Liability. 

Blacklisting  employees,  statute  prohibiting, 
constitutional,  9-465 

Due  process  of  law  clause  as  affecting 
validity  of  statute  regulating  relations 
between,  see  Dub  Process  of  Law. 

Equal  protection  of  laws  as  affecting  stat- 
ute regulating  relations  of,  see  Equal 
Pbotection  of  Law. 

Examination  of  employees  as  affecting  in- 
terstate commerce,  see  Commebce. 

Examination  of  employees,  statute  requir- 
ing railroad  to  pay  for,  constitutional, 
fr-479         V 

Fellow-servant  law,  constitutionality  of 
statute  modifying,  9-476 

Fellow-servant  law  not  denial  of  equal  pro- 
tection of  laws,  9-575 


MASTER  AND  SERVANT  —  Qont'^ 

Hours  of  labor,  constitutionality  of  statute 
regulating,  9-463,  '464 

Labor  unions,  statute  prohibiting  contracts 
between  master  and  servant  interfering 
with  membership  in,  unconstitutional, 
9-465 

Payment  of  employees,  statute  changing 
rule  as  to,  constitutional,  8-794 

Payment  of  wages,  power  of  Congress  to  re- 
quire, 8-408 

Scrip,  statute  regulating  payment  of  wages 
in,  constitutional,  9-412 

Store-order  Acts,  provision  contained  in 
for  redemption  of  orders,  constitutional, 
9-463 

Taxation  of  contracts  between,  unconstitu- 
tional, 8-757 

Wages,  statute  prohibiting  assignment  of, 
constitutional,  9-463 

Wages,  statute  regulating  payment  of,  in 
scrip,  constitutional,  9-412 

Wages,  validity  of  statute  regulating  pay- 
ment of,  9-462 

Waiver  by  servant  of  ri^ht  to  damages  for 
injuries,  statute  prohibiting,  unconstitu- 
tional, 9-465 

MASTER  IN  CHANCERY: 

See  Offices  and  Officers. 

MEASURE  OF  DABiAGES: 

Measure  of  compensation  for  taking  private 
property,  see  Eminent  Domain. 

MEAT: 

Sales  of,  see  Commerce. 

Veal,  state  regulation  of  sale  of,  8-611 

MECHANIC'S  LIENS: 

Attorneys'  fees,  allowance  of,  in  action  on 

mechanic's  lien,  9-556 
Due  process  of  law  clause  not  violated  by 

mechanic's  lien  law,  9-533 
Law  providing  for,  constitutional,  9-606 

MEDICINE: 

See  CoPTBioHTS  and  Patents. 

MERCANTILE  AGENCIES: 

Power  of  state  to  regulate,  8-621 

MERCHANTS : 

State  license  tax  on,  see  Commerce. 

MERITS: 

Foreign  judgments,  faith  and  credit  clause 
as  affecting  conclusiveness  on  merits,  9- 
146 

MESNE  PROCESS: 

Members  of  Congress,  privilege  from  arrest 
on,  8-331 

MIGRATION  CLAUSE: 

Effect  of,  8-687 

MILEAGE  BOOKS: 

See  Commerce. 

MILEAGE  TICKETS: 

See  Tickets  and  Fares. 

MILITARY  COMMISSION: 

Certiorari  cannot  be  issued  by  Supreme 
Court  to  review  proceedings  by,  9-127 

Trial  by,  a  violation  of  provision  for  jury 
trial,  9-128 
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MILITARY  COURTS: 

Establishment  in  conquered  territory,  9-60 
Military  commission,  jurisdiction  of,  9-60 

BOIilTARY    ESTABIilSHMfiNT: 

See  Abmy. 

MIIilTARY  RESERVATION: 

Power  of  Congress  over  military  resenra- 

tion  in  territory,  9-212 
Territorial  jurisdiction  of  federal  govern- 

ment  over,  8-670 

MILITIA: 

See  Abmt. 

Aliens,  state  may  require  militia  duty  of, 
8-655 

Appointment  of  army  officers  to  service  in, 
9-12 

Authority  of  states  to  enroll,  8-900 

Bureau  for  supervision  of  militia,  power 
of  President  to  establish,  8-652 

Composition  of,  power  of  Congress  to  de- 
termine exclusive,  8-655 

Concurrent  subordinate  state  power  as  to, 
8-654 

Court-martial,  power  of  state  to  provide 
for  trial  of  delinquent  militiamen  by,  8- 
653 

Court-martial,  trial  of  delinquent  militia- 
men by,  8-652 

Details  as  to  training  t«  be  prescribed  by 
states,  8-655 

Disciplining  of,  extent  of  power  of  Con- 
gress to  provide  for,  8-654 

Employment  of,  by  federal  government  in 
enforcement  of  pov  ^-s,  8-283 

Exclusive  power  of  Congress  to  determine 
composition  of,  8-655 

Exercise  of  power  by  Congress,  effect  on 
rights  of  state,  8-654 

Exigency  requiring  service  of,  power  of 
I^esident  to  determine,  8-652 

Extent  of  power  of  Congress  in  regard  to, 
8-654 

General  rules  to  be  prescribed  by  Congress, 
8-655 

Government,  limitation  on  power  to  de- 
pose officers,  8-655 

National  guard  not  "  troops  "  within  pro- 
hibition of  Constitution,  8-900 

Offenses  when  in  actual  service  in  time  of 
war  or  public  danger,  indictment  clause 
not  applicable  to,  9-262 

Office  of  major  of,  incompatible  with  mem- 
bership in  Congress,  8-335 

Officers,  limitation  on  power  of  government 
to  depose,  8-655 

Officers,  provision  for,  8-654 

Organization  of,  extent  of  power  of  Con- 
gress to  provide  for,  8-654 

Power  of  President  to  prescribe  regulations 
for  enrolling,  8-295 

President  as  commander-in-chief  of,  9-12 

President,  power  of  to  establish  militia 
bureau,  8-652 

President's  power  to  call  forth,  8-652 

State  may  require  militia  duty  of  aliens, 
8-655 

State  power  as  to,  subordinate,  8-654 

States,  power  of  to  provide  for  trial  of 
militiamen  by  state  court-martial,  8- 
653 


MILITIA  —  CanVd, 

States,  power  to  prescribe  details  as  to 
training,  8-655 

Training,  limitation  on  power  of  Congress 
as  to  to,  8-654 

"  Troops,"  active  militia  is  not  within  pro- 
hibition of  Constitution  against,  8-900 

MILK: 

Statute  regulating  sale  of,  constitutional, 
9-490 

MINES  AND  MINING  CLAIMS: 

Inspection  of  mines,  statute  regulating, 
constitutional,  9-488 

Inspection  of  mining  claims  to  ascertain 
interest,  statute  providing  for,  constitu- 
tional, 9-303 

Power  of  Congress  to  dele^rate  to  states 
authority  to  make  regulations  respecting 
mininff  claims,  8-264 

Regulation  of  mines  according  to  number 
of  employees,  statute  providing  for,  con- 
stitutional, 9-587  ' 

lONISTERS: 

See  DiPLOMATio  Azn>  Coitsulab  Offioebs. 

MINORITY: 

Election  of  senator  by  minority  of  legis- 
lature, 8-313 

MINORS: 

Appointment  of  guardians  for,  see  Guabo- 
IAN  AND  Wabo. 

Enlistment  of,  8-646,  648 

Function  of  federal  courts  in  relation  to, 
9-108 

Prohibition  against  employment  in  facto- 
ries not  impairment  of  charter  obliga- 
tion, 8-756 

Restrictions  on  sales  of  liquors  to,  8-500 

MISCEGENATION : 

See  Mabbiaoe. 

Equal  protection  of  laws,  statute  prohibit- 
ing miscegenation  not  a  denial  of,  9-566 

Statute  prohibiting  intermarriage  of 
whites  and  negroes  not  a  violation  of 
Fourteenth  Amendment,  9-506 

MISDEBIEANOR: 

See  Cbimes  and  Offenses. 

Expulsion  of  senator  for  high  misdemeanor, 

8-329  / 

Indictment  clause  not  applicable  to,  ^260 
Jeopardy  clause  applies  to  misdemeanors, 

9-267 
Pardoning  power  of  President,  9-14 

MONEY: 

See  Appbopbiations  ;  Legal  Tendeb. 
Bills  of  credit,   intention  to  circulate  as 

money  essential,  8-717 
Loan  of,  not  commerce,  8-387 
Power  of  government  to  issue  legal  treasury 

notes,  8-362 

MONEY  ORDERS: 

See  Postal  Sebvigb. 

MONOPOLIES: 

See  Tbade  Combinations  and  Tbustb. 

MORTGAGES: 

Bonds  and  mortgages,  taxation  of,  as  im- 
pairment of  obligation   of  contract,   8- 
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MORTGAGES  —  ConVd, 

Chattel  mortgage  not  recorded,  priority  of 
attachment  over,  as  affected  by  faith  and 
credit  clause,  9-145 

Due  process  of  law  clause  as  affecting  rela- 
tion of  mortgagor  and  mortgagee,  see 
Due  Process  of  Law. 

Foreclosure  sale  of  charter,  exemption  from 
taxation  does  not  pass  upon,  8-801 

Foreclosure  sale,  purchase  at,  as  affecting 
right  to  exemption  from  taxation,  8-809 

Foreclosure  sale,  purchaser  of  corporate 
property  at,  takes  subject  to  existing 
statute,  8-794 

Impairment  of  contract  of  mortgagor  and 
mortgagee,  see  Impairment  of  Obliga- 
tion OF  Contracts. 

Impairment  of  obligation  of  contracts,  tax- 
ation of  mortgages  not  unconstitutional 
as,  8-757 

Recording  Act,  effect  upon  existing  mort- 
gages, 8-873 

Recording  of  mortgages  on  vessels,  federal 
statute  paramount,  8-472 

Redemption  laws  as  affecting  obligation  of 
contracts,  see  Impairment  of  Obligation 
OF  Contracts. 

Registration  of,  statute  validating  as 
against  judgment  creditors,  constitu- 
tional, 9-301 

Satisfaction  of,  state  statutes  regulating, 
8-520 

State  property,  foreclosure  of  mortgage  on, 
9-369 

Validation  of  registration  as  against  judg- 
ment creditors,  statute  providing  for, 
constitutional,  9-301 

MOTIVE : 

Privilege  of  witnesses,  examination  of  the 
motive  of  plea,  9-280 

MUNICIPAL  AID: 

Agreement  for,  as  contract  obligation,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Grade  crossings,  municipal  aid  for  aboli- 
tion of,  not  a  violation  of  due-process 
clause,  9-508 

MUNICIPAL  BONDS: 

See  Bonds. 

Receipts  from,  not  taxable,  8-354 

MUNICIPAL  CORPORATIONS : 

See  Special  Assessments. 

Annexation  of  territory,  grant  to  city 
council  of  power  to  determine  as  to,  con- 
stitutional, 9-532 

Annexation  of  territory,  statute  regulating, 
constitutional,  9-598 

Billboards,  ordinance  regulating  height  of, 
constitutional,  9-534 

Bills  of  credit,  notes  of  municipal  corpora- 
tions as,  see  Bills  of  Credit. 

boundaries  of,  delegation  to  legislature  of 
control  of,  9-215 

Building  regulations  not  unconstitutional 
as  impairment  of  contract,  8-756 

Chain-gang  ordinance  of,  not  unconstitu- 
tional, 9-380 

Change  of  local  government  as  impairing 
contract  obligation,  see  Impairment  of 
Obligation  of  Contracts. 


MUNICIPAL    CORPORATIONS  —  ConVd, 

Charters  of,  as  contracts,  see  Impairment 
OF  Obligation  of  Contracts. 

Classification  of  municipal  corporations, 
statute  providing  for,  constitutional,  9- 
595 

Congress  cannot  tax  revenue  of,  9-360 

Contracts  of,  impairment  of  obligation  of, 
see  Impairment  of  Obligation  of  Con- 
tracts. 

Delegation  to  legislature  of  control  of 
boundaries  of,  9-215 

District  of  Columbia,  municipal  powers  of 
Congress  in,  see  District  of  Columbia. 

Effect  of  legislation  affecting  commerce,  see 
Commerce. 

Equal  protection  of  laws,  application  of,  to 
municipal  corporations,  9-594 

Ferry  license  charged  by,  not  a  duty  on 
tonnage,  8-903 

Impairment  of  obligation  of  contracts,  taxa- 
tion by  city  as,  8-757 

Jury  trial  provision  as  affecting  claims 
against,  9-339 

License  taxes  on  telegraph  and  telephone 
companies,  8-^69 

Lighting  companies,  power  of  city  to  regu- 
late, 8-827 

Limitation  of  indebtedness,  change  in,  as 
impairing  obligation  of  contracts,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Limiting  taxing  power  of  city  to  prevent 
payment  of  judgment  not  violation  of 
due-process  clause,  &-508 

Markets,  power  of  state  to  regulate,  9-408 

Municipal  powers  of  federal  government, 
8-670 

Officers  of  municipal  corporations,  consti- 
tutionality of  statute  vesting  discretion 
in,  9-597,  598 

Ordinance  regulating  public  speaking  on 
public  grounds,  constitutional,  9-412 

Ordinance  regulating  use  of  bicycles  in 
streets,  constitutional,  9-412 

Ordinances  impairing  contracts,  see  Im- 
pairment OF  Obligation  of  Contbactb. 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  as  affecting  acts  of, 
see  Citizens. 

Privy  vaults,  constitutional  power  of  mu- 
nicipality to  suppress,  9-430 

Railroad  rates,  regulation  of,  see  Impair- 
ment OF  Obligation  of  Contracts. 

Railroads,  power  of  municipal  corporations 
to  control,  8-816 

Regulation  of  use  of  streets  by  telegraph 
and  telephone  companies,  8-468 

Revenup  of,  not  subject  to  congressional 
taxation,  9-360 

Specification  of  particular  article  for  im- 
provements not  restraint  of  interstate 
commerce,  8-432 

Suit  asrainst,  not  suit  against  state,  9-363 

Taxation,  contracts  made  on  faith  of,  can- 
not be  impaired,  8-775 

Telegraph  and  telephone  companies,  charges 
on  poles  and  wires  of,  8-469 

Teleeraph  and  telephone  companies,  im- 
pairment of  franchises  of.  8--829 

Territorial  changes  as  imnairment  of  obli- 
gation  of  contract,  8-780 
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Unreasonable  limitation  of  right  to  sue 
village  for  personal  injuries,  unconstitu- 
tional, 9-429 

Waterworks,  purchase  of,  by  municipal 
corporation  as  affecting  charter  privi- 
leges, 8-824 

Wharfage  charges,  power  of  municipal  cor- 
poration to  impose,  8-902 

Wharfage  charges,  power  to  regulate,  8- 
432 

MUNICIPAL  SECURITIES: 

Tax  on  municipal  notes  paid  out  by  banks, 
8-605 

MURDER : 

See  Homicide. 

NATIONAL  BANKS: 

Acquisition  of  property  by,  based  on  state 

law,  9-234 
Authority  of  Congress  over,  paramount,  9~ 

234 
Bank  of  United  States,  state  taxation  of, 

9-233 
Citizens,  national  banks  are  not,  9-397 
Contracts  of,  construed  according  to  state 

laws,  9-234 
Debts,  right  to  collect,  based  on  state  law, 

9-234 
Functions  imposed  by  federal  statute  can- 
not be  controlled  by  state  legislation,  9- 

234 
Incorporation  by  Congress,  8-677 
Interest  on   loans,   power  of  Congress  to 

fix,  8-677 
Liability  to  debts  controlled  by  state  law, 

9-234 
Loans,  Congress  may  fix  interest  on,  8-677 
Misapplication  of   funds  of,   an   infamous 

crime,  9-260 
Privileges  and  immunities  clause  does  not 

apply  to,  9-163 
State  laws,  extent  to  which  national  banks 

subject  to,  9-234 
S1|ate  legislation  affecting,  8-678 
Taxation  of  stock  in,  9-170 
Transfer  of  property  by,  subject  to  stata 

law,  9-234 

NATIONAL  CORPORATIONS: 

Power  of  state  to  tax,  see  Comicebce. 

NATURAL  GAS: 

Due  process  of  law  clause  as  affecting  stat- 
ute regulating  production  and  use  of,  9- 
505 

State  regulation  of  transportation  of,  8- 
509 

NATURALIZATION : 

See  Citizenship. 

Alienage,  presumption  of,  8-680 

Authority  of  states  in  absence  of  legisla- 
tion by  Congress,  8-681 

Capacity  as  citizen,  effect  of  naturalization 
as  to,  8-679 

Ceded  territory,  naturalization  of  inhabi- 
tants of,  by  treaty,  8-582 

Citizenship  by  birth  and  by  naturalization 
distinsruished,  8-581 

Citizenship,  naturalization  as  source  of, 
9-386 

Collective  naturalization  by  treaty  or  stat- 
ute, 8-682 


NATURALIZATION  —  Confd. 

Concurrence  of  state  legislature  in  delega- 
tion of  power  to  state  court,  8-583 

Congress  has  exclusive  power,  8-580 

Congress  has  exclusive  power  to  revoke 
naturalization,  8-584 

Definition  of,  8-579 

Delegation  to  state  courts  of  power  of 
naturalization,  8-583 

Distinction  betwen  citizenship  by  birth  and 
by  naturalization,  8-581 

Effect  as  to  capacities  as  a  citizen,  8-579 

Exclusiveness  of  power,  8-580 

Expatriation,  power  of,  8-584 

Inhabitants  of  territory  acquired  bv  con- 
quest or  cession,  collective  naturalization 
of,  8-582 

Inhabitants  of  territory  admitted  as  state, 
naturalization  of,  8-582 

Judges  of  state  courts,  state  legislature 
may  prohibit  naturalization  by,  8-584 

Jurisdiction  of  state  courts  of  naturaliza- 
tion, 8-583 

Jurisdiction  of  state  courts,  prohibition  by 
state  statute  against  exercise,  8-583 

Native-born  persons,  naturalization  of,  un- 
necessary, 9-386 

Nature  of  power,  8-579 

Presumption  of  alienage,  8-580 

Revocation  of  grant  of  naturalization,  8- 
584 

State  courts  may  naturalize  individuals,  8- 
583 

State  courts,  power  of  Congress  to  confer 
jurisdiction  on,  8-583 

State  courts,  power  of  state  legislature  to 
prohibit  naturalization  by,  8-584 

State  courts,  state  statute  prohibiting  ex- 
ercise of  jurisdiction  by,  8-583 

State  has  no  power  to  naturalize,  8-581 

State  legislatures,  concurrence  of  in  delega- 
tion of  power  of  state  courts,  8-583 

State  naturalization  laws  superseded,  8- 
681 

State  statute  prohibiting  state  courts  from 
exercising  jurisdiction,  8-583 

Territory  admitted  as  state,  effect  on 
status  of  inhabitants,  8-582 

Treaty,  collective  naturalization  by,  8-582 

Uniformity  of  rule  for,  what  constitutes, 
8-582 

NAVIGABLE  WATERS: 

See  Canals. 

Authority  of  secretary  of  war  to  declare 
existing  bridge  over,  an  obstruction,  8- 
294 

Authority  of  secretary  of  war  to  determine 
whether  bridge  an  obstruction  of,  8-293 

Authority  of  secretary  of  war  to  require 
alteration  in  bridge  over,  8-294 

Duties  charged  for  improved  navigation 
not  tonnage,  8-903 

Erection  of  bridges  over,  under  authority 
of  Congress,  8-294 

Improvements  in  navigability,  power  of 
state  to  charge  duties  for,  8-903 

Incidental  preference  of  port  by  improve- 
ment of  river,  8-706 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Interstate  commerce,  means  used  in,  power 
of  Congress  to  regulate,  8-378 
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NAVIGABIiE   WATERS  —  Conrd. 

Newly-admitted  state,  control  over  naviga- 
ble waters,  9-198 

Power  of  harbor  supervisor  to  prescribe 
limits  of  discharge  of  refuse  on  tidal 
waters,  8-295 

Power  of  secretary  of  war  to  protect  im- 
provements in,  8-298 

Riparian  ownership  and  rights  on,  power 
of  state  to  determine,  9-509 

State  cannot  obstruct  navigation  on,  8-394 

State  control  over  shores  of  navigable 
waters  and  soils  under,  9-360 

State  regulation  as  affecting  interstate 
commerce,  see  Commebce. 

States  admitted  after  Constitution  had 
title  to,  8-376 

State's  title  to,  8-375 

Tolls  for  use  of,  not  a  violation  of  due- 
process  clause,  9-516 

NAVIGATION : 

Interstate  commerce,  8-377 

Interstate  commerce,  power  of  Congress  to 
regulate  navigation  as  branch  of,  8-400 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Regulation  by  state  as  affecting  interstate 
commerce,  see  Commerce. 

Regulation  of,  by  Congress  in  regulating 
commerce,  8-398 

NAVIGATION  COMPANIES: 

Tolls  authorized  by  charter  of,  cannot  be 
altered,  8-840 

NAVY: 

Articles  for  government  of,  power  of  Con- 
gress to  provide,  8-649 

Bridge  obstructing  naval  vessels,  8-648 

Cadets,  discharge  of,  for  lack  of  vacancy, 
constitutional,  9-304 

Commander-in-chief,  powers  of  President 
as,  see  President. 

Courts-martial,  constitution  of  determined 
by  Congress,  8-660 

Courts-martial,  jurisdiction  of  civilians,  9- 
10 

Courts-martial,  power  of  President  to  con- 
vene, 9-10 

Courts-martial,  power  to  provide  for  trials 
by,  8-649 

Dismissal  of  officers,  power  of  President,  8- 
650 

Dismissed  officers,  restoration  of,  8-660 

Enlistment  of  minors,  8-648 

Exclusive  power  of  Congress  to  provide 
rules  for  government  of,  8-649 

Extent  of  power  to  provide  and  maintain, 
8-682 

Fixing  relative  rank  of  line  and  staff  offi- 
cers, 8-647 

Forfeiture  of  pay  under  sentence  of  court- 
martial,  effect  of  pardon  on,  9-25 

Grand  jury,  presentment  or  indictment  of, 
not  essential  in  cases  arising  in  naval 
forces,  8-650 

Line  and  staff  officers,  fixing  relative  rank 
of,  8-647 

Marines,  power  of  Congress  to  provide  for 
offenses  by,  on  board  ship,  8-650 

Minors,  enlistment  of,  8-648 

Naval  cadets,  disohnrj^e  of.  for  lack  of 
vacancy,  constitutional,  9-304 


NAVY  —  CotitU 

Navy  vessels,  erection  of  bridge  obstmci- 
ing,  8-648 

Offenses  on  war  vessel,  power  of  CongreM 
to  provide  for  punishment  of,  8-650 

Officers,  fixing  relative  rank  of  line  and 
staff,  8-647 

Officers,  power  of  President  as  to  diBmiaaal 
of,  8-650;  9-45 

Officer's  rank  reduced  by  court-martial  re- 
stored by  pardon,  9-25 

Officers,  recess  appointment  of,  by  Presi- 
dent, 9-49 

Officers,  restoration  after  dismissal,  8-^50 

Pay  forfeited  by  sentence  of  court-martial 
not  restored  by  pardon,  9-25 

Power  of  government  to  provide  for  com- 
mon defense,  8-277 

Power  to  provide  and  maintain,  8-648 

Presentment  or  indictment  of  grand  jury 
not  essential  in  cases  arising  in  naval 
forces,  8-650 

President,  powers  as  to  dismissal  of  officere, 
8-650 

President,  rules  promulgated  by,  for  gov- 
ernment of  navy,  invalid,  8-649 

Recess  appointment  of  officers  by  Presi- 
dent, 9-^9 

Removal  of  officers,  power  of  President  as 
to,  9-45 

Restoration  oi  dismissed  officers,  8-650 

Rules  promulgated  by  President  for  gov- 
ernment of  navy,  invalid,  8-640 

Secretary  as  representative  of  President, 
9-2 

Trial  by  court-martial,  power  of  Congress 
to  provide  for,  8-649 

Vessels,  power  to  compel  for  navy,  S-648 

NECESSARY: 

Definition  of,  8-676 

NECESSARY  AND  PROPER: 

Definition  of,  8-259 

NEGLIGENCE :  ' 

Interstate  commerce  regulations  as  affect- 
ing, 8-403 

Jury  trial  in  case  of  suspension  of  pilot 
for  negligence,  not  essential,  &-341 

Jury  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  proceedings 
for  suspension  of  pilot  for  negligence, 
9-327 

Presumption  of  negligence,  due  process  of 
law  clause  as  affecting,  9-458 

Proceedings  for  suspension  of  pilot  for 
negligence,  provision  for  jury  trial  in 
criminal  prosecution  not  applicable  to, 
9-327 

Questions  of  fact  as  to  negligence,  right  to 
jury  trial  of,  ^346 

NEGOTIABLE  INSTRUMENTS: 

See  Bills  and  Notes. 

NEGROES: 

Equal  protection  of  laws,  provision  as  to, 
not  limited  to  protection  of  colored  per- 
sons, 9-544 

Privileges  and  immunities  clause  as  affect- 
ing free  negroes  before  adoption  of  Thir- 
teenth Amendment,  9-165 
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KEWSPAPERS: 

Excluiion  from  mail  of  newspapers  adver- 

tising  lotteries,  8-615 ;  0-244 
State  tax  on,  see  Commebcb. 

N£W  TRIAIj: 

Dismissal  of  case  after  award  of,  as  af- 

fecting  application   of  jeopardy   clause, 

9-255 
Re-examination    of    facts    found    in    state 

court,  grant  of  new  trial  on  removal  of 

causes   as   affecting,   9-351 
Remission  of   part  of   verdict,   new  trial 

may  be  made  dependent  upon,  9-350 

MIL  DEBET: 

Faith  and  credit  clause  as  affecting  plea 
of  nil  debet  to  action  on  foreign  judg- 
ment, 9-146 

NINTH  AMENDBiENT: 

Enumeration  of  rights  in  Constitution, 
provision  of  Ninth  Amendment  as  to, 
not  applicable  to  states,  9-355 

NOBIIiITT: 

See  Title. 

NOIiliE  PROSEQUI: 

Jeopardy  clause  as  affected  by,  9-272 

NOMINATION: 

See  Offices  and  Officebs. 

NONRESIDENTS: 

Equal  protection  of  laws  as  affecting  stat- 
ute relating  to,  see  Equal  Pbotbction 
OF  Law. 

Privileges  and  immunities  clause  as  affect- 
ing rights  of,  see  CSitizens. 

Service  of  process  on  nonresident,  due  pro- 
cess of  law  clause  as  affecting  validity 
of,  see  Due  Pbogess  of  Law. 

NONSUIT: 

Court  may  grant  nonsuit  for  want  of  suffi- 
cient evidence,  9-342 

NOTICE: 

See  Action. 

Contracts  requiring  notice  as  prerequisite 

to  action,   power  of  state  to   regulate, 

a-446 
Due  process  of  law,  notice  as  element  of, 

see  Dxte  Process  of  Law. 
Postinff  of  notice  as  due  process  of  law, 

see  Due  Process  of  Law. 

NUISANCE: 

Smoke  ordinance  not  violation  of  due- 
process  clause,  9-304 

OATH: 

Addition  to  oath  required  of  members  of 
legislature,  power  of  legislature  to  make, 
9-239 

Members  of  Congress  and  state  legislatures, 
oath  required  of,  9-239 

OATH  OF  ALLEGIANCE: 

Privilege  of  witness  violated  by,  9-286 

OATH  OF  OFFICE: 

Representative  does  not  become  member  of 
House  until  oath  of  office  is  taken,  8-335 

OBLIGATION: 

See  Impairment  of  Oblioation  of  Con- 

TKACTS. 

Definition  of,  8-859 
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OBSTRUCTION: 

See  Navigable  Watebs. 

OCCUPATION  TAX: 

See  Taxation. 

OFFICES  AND  OFFICERS: 

See  Diplomatic  and  Consulab  Officebb; 
Judicial  Officers;  Postal  Sebvice: 
President;  Speaker. 

Acceptance  of  new  commission  as  termi- 
nating recess  appointment,  9-52 

Acceptance  of  resignation,  officer  cannot  be 
restored  after,  9-37 

Accounting  by  officers  of  District  of  Colum- 
bia, 8-661 

Acts  of  officers  done  in  pursuance  of  fed- 
eral statute,  states  cannot  punish,  9-221 

Adjournment  of  Senate,  power  of  President 
to  make  recess  appointments  during,  9- 
51 

Advice  and  consent  of  Senate  essential  to 
fill  vacancy  created  by  dismissal  by  Presi> 
dent,   9-37 

Advice  and  consent  of  Senate  to  appoint- 
ment of  officers,  9-37 

Agent  of  general  land  office  appointed  for 
special  purposes  not  an  officer,  0-40 

Antedating  appointments,  power  of  Presi- 
dent as  to,  9-44 

Appointing  power  includes  power  of  re- 
moval or  suspension,  9-47 

Appointing  power  of  Congress,  9-44 

Appointing  power,  selection  of,  in  discre- 
tion of  Congress,  9-43 

Appointment  and  nomination  distinguished, 
9<^9 

Appointment  by  President  confirmed  by 
subsequent  statute  valid,  9-38 

Appointment  not  provided  for  by  statute, 
power  of  President  as  to,  9-41 

Appointment  of  assistant  assessor  of  in- 
ternal revenue,  9-40 

Appointment  of  commissioner  pursuant  to 
treaty,    9-41 

Appointment  of  constitutional  officers, 
power  of  Congress  to  control,  9-41 

Appointment  of  inferior  officer,  commis- 
sion for,  not  re<]|uired,  9-48 

Appointment  of  investigating  agents  by 
President,  9-64 

Appointment  of,  manner  in  which  made, 
9-37 

Appointment  of  officers  by  President  where 
statutory  provision  unconstitutional,  9- 
41 

Appointment  of  successor  as  removal,  9-47 

Appointments  antedated  by  President,  9- 
44 

Appointments  by  comptroller  of  currency, 
9-43 

Appointments,  courts  have  no  supervisory 
power  over,  9-45 

Appointments,  extent  of  power  of  Congress 
to  vest  in  heads  of  departments,  9-43 

Appointments  of  commissioners  may  be 
vested  in  courts,  9-43 

Appointment  to  fill  vacancy  created  by  dis- 
missal bv  President,  9-37 

Appointment  to  "  vacancies  that  mav  hap- 
pen,"  8-261 

Appointment  without  commission  invalid, 
9-44 
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OFFICES  AND  OFFICERS  —  CfmVd. 
Appropriations    for    salaries,    control    of 

Congress  over,  9-41 
Appropriations,  necessity  as  authority  for 
payment  of  claims   by,   see   Afpbopsia- 

TIONS. 

Army,  officers  of,  see  Abmy. 

Assistant  assessor  of  internal  revenue  an 
officer,  9-40 

Assistant  assessor  of  internal  revenue, 
appointment  of,  9-40 

Attacks  on,  as  treason,  9-135 

Bonds  of  officers  of  District  of  Columbia, 
8-661 

Cashier  of  mint  not  an  officer,  9-40 

Chaplain  of  army  hospital  an  inferior  offi- 
cer, 9-40 

Civil  service  commission,  ascertainment  of 
qualifications  of  officer  by,  9-42 

Clerk  appointed  by  collector  of  customs 
not  an  officer,  9-40 

Commission,  delivery  of,  essential  to  ap- 
pointment, 9-44 

Commission,  effect  of  delay  in  issuing,  9- 
45 

Commissioner,  appointment  of,  pursuant  to 
treaty,  9-41 

Commissioner  of  immigration,  discretion 
given  to,  to  prevent  landing  of  prosti- 
tutes in  state  not  a  violation  of  due- 
process  clause,  9-509 

Commissioner  of  pensions  not  a  head  of 
department  vested  with  appointing 
power,  9-43 

Commissioners,  power  of  courts  to  appoint, 
9-43 

Commission  for  recess  appointee,  form  of, 
9-50 

Commission  not  required  for  appointment 
of  inferior  officer,  9-48 

Commission,  power  of  President  to  with- 
hold,  9-54 

Commission,  right  of  justices  to  hold  cir- 
cuits  without,  9-55 

Commission,  when  appointee  has  right  to 
delivery  of,  9-55 

Commission,  when  complete,  9-54 

Compensation  of  public  officer  not  a  con- 
tract, 8-845 

Comptroller  of  currency,  validity  of  ap- 
pointments by,  9-43 

Conditions  prescribed  by  Congress,  duty  of 
appointee  to  comply  with,  9-42 

Confirmation  of  presidential  appointment 
by  subsequent  statute,  9-38 

Confirmation  of  successor  as  ratification 
of  removal,  9-47 

Congress,  control  over  appointment  of  con- 
stitutional officers,  9-41 

Congress  has  power, to  select  appointing 
power,  9-43 

Congressional  control  of  appropriations  for 
salaries  of  officers,  9-41 

Congress  may  prescribe  qualifications  and 
conditions  of  officers,  9-42 

Congress,  power  of,  to  make  appointments, 
9-44 

Congress,  power  to  establish  civil  service 

commission,  9-42 
Constitutional  officers,   power  of  Congress 

to  control  appointment  of,  9-^1 
Contract,  appointment  to  office  not  a,  9-45 
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Courts  have  no  supervisory  power  over 
appointments,  9-45 

Courts  may  be  vested  with  power  to  ap- 
point commissioners,  9-43 

Customs  clerk  not  an  officer,  9-40 

Customs  merchant  appraiser  not  an  officer, 
9-40 

Definition  of  inferior  officers,  &-39 

Definition  of  office,  9-39 

Definition  of  officers,  9-39 

Delegation  of  legislative  power  to,  unccni- 
stitutional,  8-291 

Delegation  to  secretary  of  treasury  of 
power  to  establish  uniform  standards 
of  quality  of  imports,  8-292 

Delivery  of  commission  essential  to  valid- 
ity of  appointment,  9-44 

Department  not  i prohibited  from  accept- 
ance of  gift  from  foreign  government, 
8-712 

Deportation  of  alien,  power  of  officers  as 
to,  see  Aliens. 

Destruction  of  property  by  naval  officer  a 
taking,  9-315 

Diplomatic  officer  may  be  appointed  tem- 
porarily in  case  of  exigency,  9-50 

Discretion,  equal  protection  of  laws  as 
affecting  grant  of,  to  officer,  see  Equal 
Pbotection  of  Law. 

Dismissal  of  military  or  naval  officer, 
power  of  President  as  to,  9-45 

Dismissed  officer  cannot  be  restored  by 
President,  9-37 

Disqualification  of  officers  engaging  in  re- 
bellion, »-627 

District  of  Coliunbia,  accounting  by  offi- 
cers of,  8-661 

District  of  Columbia,  bonds  of  officers  of, 
8-661 

District  of  Columbia,  jurisdiction  of  offi- 
cers in,  8-659,  660 

Due  process  of  law  clause  as  affecting,  see 
Due  Pbogess  of  Law. 

Duration  of  term  prescribed  by  statute, 
effect  on  power  of  removal,  9-47 

Effect  of  Fourteenth  Amendment  on  tenure, 
8-256 

Election  officers,  equity  has  not  jurisdic- 
tion over,  9-639 

Electors  are  not  officers,  9-5 

Eligibility  as  affected  by  privileges  and 
immunities  clause,  9-161 

Eligibility  at  time  of  nomination  and  con- 
firmation essential,  9-38 

Eminent-domain  clause  applies  to  destmc- 
tion  of  property  by  naval  officer,  0- 
315 

EmpIo3nnent  in  government  service  not  de- 
structive of  citizenship,  8-301 

Equal  protection  of  laws  as  affecting  stat- 
ute vesting  discretion  in,  see  Equal  Pbo- 
TEcnoN  OF  Law. 

Extent  of  power  of  President  to  remove 
officer,  9-46 

Failure  of  Senate  to  confirm  recess  appoint- 
ment, power  of  President  to  fill  vacancy, 
»-50 

Findings  of  fact  by  state  officer  as  to 
adulteration  of  food,  9-509 

Foreign  government,  acceptance  of  offices 
under,  prohibited,  8-712 
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OFFICES  AND  OFFICERS  —  Cont'd. 
Form   for  removal  of  inferior  officer  not 

prescribed,  9-48 
Funds  in  hands  of  officer  of  United  States 

cannot  be  attached,  9-230 
Gift    from    foreign    government,     accept- 
ance of,  prohibited,   8-712 
Gift  to  department  of  foreign  government 

not  prohibited,  8-712     ^ 
Governor,  see  Govebnob. 
Happening  of  vacancies,  meaning  of  term, 

9-51 
Harbor  supervisor,  power  of  to  prescribe 
limits   of  discharge   of   refuse   on   tidal 
waters,  8-296 
Heads  of  departments,  power  of  Congress 

to  restrict  power  of  removal,  9-47 
Heads  of  departments,  power  of  Congress 

to  vest  appointing  power  in,  9-43 
Heads  of  departments,  who  are,  9-43 
Impeachment  of,  by  House  of  Representa- 
tives, 8-310,  316 
Impeachment,  trial  of,  by  Senate,  8-316 
Incompatible  offices: 

Acceptance    of,    by    member    of    Con- 
gress, 8-335 
Brigadier-general    of   volunteer   forces 
and  member  of  Congress  incompati- 
ble offices,  8-336 
Colonel  of  volunteers  and  member  of 

Senate  incompatible  offices,  8-336 
Major  of  militia  and  member  of  Con- 
gress incompatible  offices,  8-335 
What   constitutes    incompatibility,   8- 
335 
Increase    of    powers    and  duties    of    office, 
new  appointment  not  necessitated  by,  9- 
37 
Inferior  officers  defined,  9-39 
Inferior  officers,  removal  of,  9-47 
Inferior  officers,  who  are,  9-39 
Investigating  agents,  appointment  by  Presi- 
dent, 9-54 
Investiture  of  office,  power  of  President  as 

to,  9-42 
Issuance  of  federal  process  by  state  officer 
does  not  constitute  him  United   States 
officer,  9-41 
Judicial  officer,  salary  of,  not  taxable  by 

state,  9-231 
Letter-carrier  an  officer,  9-41 
Limitation  on  power  of  President  to  re- 
move officer  holding  for  term  prescribed 
by  statute,  9-46 
Limitation  on  power  of  Senate  as  to  con- 
firmation of,  9-37 
Mandamus  will  not  issue  from  state  court 

to  federal  officer,  9-360 
Manner  of  appointment  determines  char- 
acter as  officer,  9-39 
Marshal  of  United  States,  power  to  act  as 

foreign  commercial  agent,  8-712 
Master  in   chancery  an   officer  of  United 

States,  9-40 
Members  of  Congress,  eligibility  of: 

Acceptance  of  office  after  taking  seat, 

8-335 
Effect    of    acceptance    of    state    office 
after  election  but  before  assuming 
seat,  8-335 
Incumbency   of    office   virtually    abol- 
ished, 8-335 


OFFICES  AND  OFFICERS  —  Coflfd. 

Members  of  Congress,  eligibility  of  —  Coiu 
Office  created   during  term,  effect  of 

resignation  from  Congress,  8-334 
Office  not  in  fact  existing,  8-335 
Resignation  from  office  before  assum- 
ing seat,  8-334 

Members  of  Congress  not  officers,  9-56 

Merchant  appraiser  of  customs  not  an  offi- 
cer, 9-40 

Military  officer,  see  Armt. 

Military  officer,  power  of  President  to  re- 
move, 9-45 

Military  offices  and  officers,  see  Armt. 

Mode  of  appointment  not  specified  by  stat- 
ute, power  of  President  to  appoint,  9- 
41 

Municipal  officer,  vesting  of  discretion  in, 
as  to  moving  building,  constitutional, 
9-509 

Naval  officer,  power  of  President  to  dis- 
miss, 9-45 

Navy,  officers  of,  see  Navy. 

No  authority  to  make  violation  of  regu- 
lations criminal  offense,  8-293 

Nomination  and  appointment  distinguished, 
9-49 

Nomination  and  confirmation  of  ineligible 
persons,  effect  of,  after  ineligibility 
ceases,  8-334 

Nomination  and  confirmation  of  person 
ineligible  at  time,  effect  after  cessation 
of  ineligibility,  9-38 

Nomination  de  novo  not  necessitated  by 
increase  of  duties  of  office,  9-37 

Nomination  to  office  by  President,  power 
of  Senate  as  to,  9-37 

Nonconstitutional  offices  to  be  established 
by  law,  9-42 

Notice  of  removal,  necessity  of,  9-47 

Office  defined,  9-39 

Officers  ineligible  to  appointment  as  elect- 
ors, 9-5 

Offices  not  provided  in  Constitution  to  be 
established  by  law,  9-42 

Pardon  as  affecting  right  of  action  against 
sureties  of,  9-26 

Pension  commissioner  not  a  head  of  de- 
partment vested  with  appointing  power, 
9-43 

Pension  surseon  not  an  officer,  9-40 

Person  nominated  and  confirmed  moik  be 
eligible  at  time,  9-38 

Postmaster-general : 

Power  as  to  treaties,  8-266 
Right  to  receive  mail  matter,  discre- 
tionary   power    as   to,    may   be    in- 
trusted to  postmaster-^neral,  9-72 

President  and  Congress,  relative  powers  as 
to  appointment  and  confirmation  of  offi- 
cers, 9-42 

President  cannot  annul  dismissal  of  offi- 
cer from  service,  9-37 

President  cannot  remove  officer  holding 
during  time  prescribed  by  statute,  9-46 

President  may  antedate  appointments,  9- 
44 

President  may  dismiss  military  or  nayal 
officer,  9-45 

President  may  make  recess  appointmmte 
during  adjournment  of  Senate,  9-61 

President  may  remove  officers,  9--45 
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OFFICES  AND  OFFICIOS  —  ConVd, 

President  may  withhold  commission  after 
confirmation  by  Senate,  9-54 

President's  power  to  appoint  officers  where 
appointment  not  provided  for  by  Consti- 
tution or  statute,  9-41 

President's  power  to  remove  officer  during 
term  prescribed  by  statute,  9-47 

Privileges  and  immunities  clause  as  affect- 
ing eligibility,  9-161 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  applies  to  acts  of 
state  executive  and  administrative  offi- 
cers, 9-394 

Public  officer,  tenure  and  compensation  of, 
not  a  contract,  8-845 

Qualifications  and  conditions  of  officers, 
power  of  Congress  to  prescribe,  9-42 

Qualifications,  ascertainment  of,  by  civil 
service  commission,  9-42 

Qualifications,  constitutionality  of  statute 
providing  for,  8-734 

Ratification  of  removal  by  confirmation  of 
successor,  9-47 

Recess  appointment  by  President,  during 
what  period  allowed,  9-51 

Recess  appointment,  commission  for,  9- 
50 

Recess  appointment  on  failure  of  Senate  to 
confirm  preceding  recess  appointment, 
9-50 

Recess  appointments,  duration  of,  9-52 

Recess  appointments,  termination  by  ac- 
ceptance of  new  commission,  9-52 

Recess  appointments,  vacancy  necessary  to 
authorize,  9-49 

Recess  appointments,  what  are,  9-49 

Recess  appointment  to  fill  vacancy  caused 
by  failure  of  Senate  to  act,  9-51 

Recess  appointment  to  fill  vacancy  caused 
by  failure  of  Senate  to  confirm  nomina- 
tion filling  temporary  appointment, 
power  of  President  as  to,  9-51 

Recess  appointment  to  fill  vacancy  hap- 
pening auring  session  of  Senate,  9-50 

Rc^ster  of  wills  for  District  of  Columbia, 
power  of  President  to  appoint,  9-41 

Release  of  officer's  liability  for  funds  stolen 
by  another,  statute  providing  for,  con- 
stitutional, 8-885 

Removal  by  appointment  of  success4>r,  9- 
47 

Removal  from  office,  due  process  of  law 
clause  as  affecting,  see  Due  Pjsockss  of 
Law. 

Removal  of  disability  to  hold  office  by  par- 
don, 9-628 

Removal  of  inferior  officer,  9-47 

Removal  of  inferior  officer  may  be  in- 
formal, 9-48 

Removal  of  military  officer,  powers  of 
President  as  to,  9-45 

Removal  of  officer  appointed  by  concur- 
rent action  of  President  and  Senate 
9-46 

Removal  of  officer  appointed  for  term  pre- 
scribed by  statute,  limitation  on  power 
of  President  as  to,  9-46 

Removal  of  officer  by  conourrent  action  of 
President  and  Senate,  0-4/) 

Removal  of  officer,  power  of  President  as 
to,  9-45 
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Removal,   power   of,   an  executive   power, 

9-45 
Removal,  power  of,  incidental  to  power  of 

appointment,  9-46,  48 
Remove  officer,  necessity  of  notice  to,  9-47 
Restoration  of  dismissed  officer,  powers  of 

President  as  to,  9-37 
Restoration  of  officer  after  acceptance  of 

resignation,  9-37 
Retrospective     operation     of     Fourteenth 

Amendment  as  to  eligibility,  9-628 
Salaries  of  judges  cannot  be  diminished, 

9-73 
Salaries   of   officers,    control   of   Congress 

over  appropriations  for,  9-41 
Salaries   of   state   officers   not   subject   to 

taxation,  8-354 
Salary  of  federal  officer  not  subject  to  state 

taxation,  9-231 
Salary  runs  from  date  of  antedated  ap- 
pointment, 9-44 
Secretary  of  interior: 

Power   to  make  regulations   for   pro- 
tection of  timber  on  public   lands, 
8-294 
Secretary  of  navy: 

Authority  as  representative  of  Presi- 
dent, 9-2 
Secretary  of  treasury: 

Adjustment   of   claims   under   treaty, 
Congress   may   confer   power  of  on 
secretary  of  treasury.  9-71 
Power   to   prescribe   marks   on    pack- 
ages of  oleomargarine,  8-295 
Remission  of  forfeitures  by,  9-16 
Remission  of  penalties  by,  8-263 
Set-off    to    judgment    against    United 
States,  discretion  given  secretary  as 
to,  9-71 
Secretary  of  war: 

Army    regulations,    promulgation    by 

secretary,  9-8 
Authority   of,    to    determine   whether 
bridge  an  obstruction  of  navigable 
waters,  8-293 
Authority  to  act  as  representative  of 

President,  9-2 
Authority  to   declare  existing  bridge 
obstruction  to  navigable  waters,  9- 
294 
Authority  to  prescribe  regulations  for 

use  of  canals,  8-293 
Delegation    of    power    to    determine 
whether    bridge    an    obstruction    to 
navigation  constitutional,  9-70 
Power    to    protect    improvements    in 
navigable  rivers,  8-293 
Senate    and    President,    power    to    remove 

officer,  9-45 
Senate's  assent   to  appointments,  8-287 
Senate's  power  limited  to  confirmation  or 

rejection,  9-37 
Solicitor  of  treasury,   statute  authorizing 
lAfitmnce   of  distress  warrant  by,   valid, 
9-71 
Special  agent  of  genera]  land  office  not  an 

officer,  9-40 
State  cannot  interfere  with  officer  in  dis- 
charge of  duty,  8-682 
State  cannot  punish  acts  of  officer  done  in 
pursuance  of  federal  authority,  9-221 
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State  election  officers,  punishment  of  viola- 
tion of  duty  by  Congress,  8-319 

State  officer  issuing  f^eral  process  not  an 
officer  of  United  Stotes,  9-41 

State  officers,  powers  which  may  be  con- 
ferred upon,  by  Congress,  9-lOU 

State  taxation  of  salary  of  federal  officer 
not  allowed,  0-231 

Successor,  appointment  of,  as  removal  of 
incumbent,   9-47 

Suits  against  state  officers  as  suits  against 
state,  see  States. 

Supervisory  power  over  appointments  not 
vested  in  courts,  9-46 

Surgeon  appointed  by  commissioner  of  pen- 
sions not  an  officer,  9-40 

Suspension,  power  of,  included  in  appoint- 
ing power,  9-47 

Temporary  appointment  of  diplomatic  offi- 
cer to  meet  public  emergency,  9-50 

Tenure  of  appointment  prescribed  by  stat- 
ute, effect  of  power  of  removal,  &-47 

Tenure  of  office  during  good  behavior,  effect 
on  power  of  President  to  remove..  9-46 

Tenure  of  office  of  recess  lappointee,  9-62 

Tenure  of  public  officer  not  a  contract,  8-845 

Term  prescribed  by  statute,  effect  on  Presi- 
dent's power  of  removal,  9-46,  47 

Test  oath,  constitutionality  of  statute  pro- 
viding for,  8-733 

United  States  officers,  who  are,  9-39 

"Vacancies  that  may  happen,"  meaning 
of  term,  9-61 

Vacancy  created  by  dismissal  by  President, 
advice  and  consent  of  Senate  necessary 
to  fill,  9-37 

Vacancy  created  by  failure  of  Senate  to 
confirm  nomination  filling  temporary 
appointment,  power  to  fill  by  recess  ap- 
pointment, 0-51 

Vacancy,  existence  of,  necessary  to  author- 
ize recess  appointment,  9-49 

Vacancy  happening  during  session  of  Sen- 
ate, power  of  President  to  fill  by  recess 
appointment,  0-60 

Vested  interest  in  office,  officer  has  not,  9-45 

Who  are  officers  of  United  States,  9-39 

OIL: 

Congress  may  prescribe  standard,  8-421 

OIL  TRANSPORTATION  COMPANIES: 

State  taxation  of,  as  tax  on  interstate  com- 
merce, see  Commerce. 

OLEOMARGARINE : 

See  Commerce. 

Due  process  of  law  clause,  statute  regu- 
lating manufacture  and  sale  of  oleo- 
margarine not  a  violation  of,  9-491 

Equal  protection  of  laws,  statutory  regu- 
lation of  manufacture  and  sale  of  oleo- 
margarine not  a  denial  of,  9-591 

Marking,  stamping,  and  branding  of  pack- 
ages, power  of  Congress  to  require,  8- 
350 

Power  of  secretary  of  treasury  to  prescribe 
marks  on  packages  of,  8-325 

Provisions  as  to  taxation  of,  8-356 

State  regulation  of  manufacture  and  sale 
of,  as  affecting  interstate  commerce,  see 
Commerce. 

Taxation  of  dealers  in,  8-506 
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OPIUM: 

Due  process  of  law  clause  not  violated  by 
statute  regulating  sale  of,  9-492' 

Statute  prohibiting  visiting  places  where 
opium  sold  unconstitutional,  9-408 

ORDINANCE: 

See  Municipal  Corporations. 
Smoke  ordinance  constitutional,  9-304 
Smoke  ordinance,  power  of  municipal  oor- 
^    poration  to  enact,  8-^81 

ORGANIC  LAW: 

See  Constitution. 

ORIGINAL  PACKAGES: 

See  Commerce  ;  Sales. 

Breaking  up,  as  affecting  character  as 
interstate  commerce,  8-425,  426 

Intoxicating  liquors,  restrictions  by  state 
on  sale  of,  in  original  packages,  8-501 

Sales  of  intoxicating  liquors,  effect  of  Wil- 
son Act  on,  8-434 

State  taxation  of  goods  in,  see  Commebgb. 

Taxation  of  imports  in,  see  Taxation. 

OYSTER  LAWS: 

See  Fish  and  Fishebibb. 

OYSTERS : 

See  Fish  and  Fisheeibs. 

PACIFIC    RAILWAY    COBiHISSION: 

Powers  of,  9-61 

PACKING  HOUSES: 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

PARDON : 

Absolute  or  conditional  pardon  may  be 
granted,  9-20 

Absolute  pardon,  when  conditional  pardon 
becomes,   9-20 

Acceptance  of  conditional  pardon  deemed 
voluntary,  9-21 

Acceptance  of  pardon,  effect  of,  9-21 

Acceptance  of  pardon  necessary,  &-20 

Amnesty  Acts,  power  of  Congress  to  pasa, 
9-15 

Amnesty  and  general  pardon,  effect  of,  9- 
18 

Amnesty  defined,  9-21 

Amnesty  included  in  pardon,  9-21 

Amnesty,  President  may  proclaim,  ^17 

Commutation  of  death  sentence  to  life  im- 
prisonment, effect  of,  on  writ  of  habeas 
corpus,  9-20 

Commutation  of  sentence,  power  of  Presi- 
dent as  to,  9-19 

Conditional  or  qualified  pardon  valid,  9-19 

Conditional  pardon,  acceptance  of,  deemed 
voluntary,  9-21 

Conditional  pardon  becomes  absolute  where 
condition  cannot  be  put  into  effect  by 
government,  9-20 

Conditional  pardon,  conditions  may  be  im- 
posed, 9-20 

Condition  contained  in  pardon  muet  be 
fulfilled,  9-20 

Condition  in  pardon  that  claim  to  for- 
feited property  shall  be  waived  is  valid, 
9-20 

Confession  of  guilt,  acceptance  of  pardon 
as,  9-21 

Confiscated  property  condemned  and  sold, 
general  pardon  does  not  authorize  recoT* 
ery  of,  9-24 
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Congress  cannot  impose  limitation  on 
President's  power,  9-16 

Congress  may  control  pardoning  power  in 
cases  arising  in  military  and  naval  ser- 
vice, 9-15 

Congress  may  pass  amnesty  Acts,  9-16 

Contempt,  President  may  not  remit  sen- 
tence for,  9-18 

Continued  exercise  of  power  valid,  9-18* 

Court-martial  sentence  reducing  officer's 
rank,  effect  of  pardon  on,  9-26 

Crimes  and  misdemeanors.  President's 
power  limited  to,  9-14 

Definition  of,  9-13 

Delegation  of  pardoning  power  to  a  board 
not  violation  of  due  process  of  law,  9- 
507 

Delivery  of  pardon  essential,  9-20 

Disabilities  imposed  by  state  law,  Presi- 
dent's pardon  does  not  affect,  9-26 

Disability  to  testify  removed  by  pardon, 
9-25 

Due  process  of  law  clause,  delegation  of 
pardoning  power  to  a  board  not  a  vio- 
lation of,  9-507 

Duress  to  compel  acceptance  of  conditional 
pardon  not  presumed,  9-21 

Effect  of,  9-14,  21 

Effect  of  acceptance  of  pardon,  9-21 

Effect  of,  on  proceeds  of  confiscated  prop- 
erty, 8-709 

Elements  of,  9-14 

Estate  in  reversion  not  sold,  restoration 
to  owner  by  pardon,  9-25 

Exclusive  power  of  President  to  pardon 
military  offense,  9-14 

Exclusive  power  of  President  to  pardon 
offenses  against  United  States,  9-14 

Exclusive  power  of  President  to  pardon 
offenses  committed  in  territories,  9-14 

Exclusive  power  of  President  to  pardon 
offenses  committed  on  public  property, 
9-16 

Exercise  of  pardoning  power,  time  for,  9- 
16 

Exercise  of  power  may  be  partial  and 
continued,  9-18 

Extent  of  pardoning  power,  9-16 

Finding  of  innocence,  pardon  should  not 
be,  9-17 

Fines,  penalties,  and  forfeitures,  effect  of 
pardon  on,  9-22 

Fines,  penalties,  and  forfeitures,  President 
may  remit,  9-17 

Fines,  right  of  person  pardoned  to  restitu- 
tion of,  9-22 

Forfeited  pay  of  officer  not  restored  by 
pardon,  9-25 

Forfeiture  against  vessels  engaged  in  slave 
trade  may  be  remitted  by  President, 
9-14 

Forfeiture  in  case  of  prize  of  war,  Presi- 
dent may  remit,  9-19 

Forfeiture  of  property  to  United  States, 
effect  of  pardon  on,  9-22 

Forfeiture,  power  of  secretary  of  treas- 
ury to  remit,  9-16 

Fraud  in  procuring  renders  pardon  void, 
9-21 

General  pardon  and  amnesty,  effect  of, 
9-18 
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General  paruon  and  amnesty,  proclama- 
tion of,  in  President's  power,  9-17 

€reneral  pardon  does  not  authorize  recov- 
ery of  proceeds  of  confiscated  property, 
9-24 

Habeas  corpus,  effect  on  writ  of,  where 
death  sentence  commuted  to  life  impris- 
onment, 9-20 

Impeachment  not  included  in  pardoning 
power  of  President,  9-17 

Implication  of  pardon  of  officer  does  not 
arise  from  order  of  secretary  to  attend 
court-martial,  9-25 

Informer,  effect  of  pardon  on  right  to  share 
penalty,  9-23 

Informer's  share  cannot  be  remitted  by 
President  after  judgment,  9-24 

Innocence  not  determined  by  pardon,  9-17 

Limitation  on  power  of  President  to  remit 
pecuniary  penalty,  9-24 

Limitation  on  President's  power.  Congress 
cannot  impose,  9-16 

Military  offense,  exclusive  power  of  Presi- 
dent to  pardon,  9-14 

Military  or  naval  service,  control  of  Con- 
gress over  pardoning  power  in  offenses 
arising  in,  9^15 

Money  paid  into  treasury  not  remitted  by 
pardon,  9-23 

Necessity  for  delivery  and  acceptance  of 
pardon,  9-20 

Not  prerogative  of  President,  8-269 

Offenses  against  United  States,  exclusive 
power  of  President  to  pardon,  914 

Ofrenses  committed  in  a  territory,  exclu- 
sive power  of  President  to  pardon,  9-14 

Offenses  committed  in  places  ceded  to  na- 
tional government,  exclusive  power  of 
President  to  pardon,  9-15 

Offenses  released  by  pardon,  9-22 

Offenses  which  may  be  pardoned  by  Presi- 
dent, 9-17 

Officer  dismissed  by  court-martial  not  rein- 
stated by  pardon,  9-26 

Officer  of  navy,  pardon  of,  not  implied 
from  order  of  secretary  to  attend  court- 
martial,  9-25 

Officer's  pay  forfeited  under  sentence  of 
court-martial  not  restored  by  pardon, 
9-25 

Officer's  rank  reduced  by  court-martial  re- 
stored by  pardon,  9-25 

Official  derelictions,  pardon  remits  conse- 
quences of,  9-26 

Operation  and  effect  of,  8-269 

Pardon  after  security  given  for  payment  of 
judgment  valid,  9-16 

Pardon  and  promise  to  pardon  distin- 
guished, 9-16 

Pardon  and  record  of  conviction  to  cor- 
respond, 9-16 

Pardon  conditioned  on  taking  prescribed 
oath  valid,  9-20 

Pardon,  delivery  essential  to  validity  of, 
9-20 

Pardon  includes  amnesty,  9-21 
Pardoning  power,  extent  of,  ^16 
Pardoning    power,    investigation    of    facts 

not  authorized  by,  9-17 
Pardoning  power  of  President  includes  all 

offenses  except  impeachment,  ^17 
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Pardoning  power,  relation  to  powers  of 
British  Crown,  9-16 

Pardoning  power,  time  of  exercise,  9-10 

Pardon  not  applicable  to  other  offenses, 
9-22 

Pardon  on  waiver  of  claim  to  forfeited 
property  valid,  9-20 

Pardon  procured  by  fraud  void,  9-21 

Partial  exercise  of  power  valid,  9-18 

Pay  forfeited  by  sentence  of  court-martial 
not  restored  by  pardon,  9-25 

Penalty  accruing  to  United  States,  effect 
of  pardon  on,  9-22 

Power  not  exhausted  by  partial  use,  9-18 

President  cannot  remit  sentence  for  con- 
tempt, 9-18 

President  camiot  return  money  paid  into 
treasury,  9-23 

President  may  annex  condition  or  qualifi- 
cation to  pardon,  9-19 

President  may  commute  sentence,   9-19 

President  may  revoke  pardon  before  de- 
livery, 9-26 

President's  pardoning  power  limited  to 
crimes  and  misdemeanors,  9-14 

President's  pardoning  power  not  subject  to 
congressional  control,  9-15 

President's  power  to  remit  pecuniary  pen- 
alties, limitation  on,  9-24 

Prize  of  war,  power  of  President  to  remit 
forfeiture  of,  9-19 

Proclamation  of  general  pardon  and  am- 
nesty within  President's  power,  9-17 

Promise  to  pardon  distinguished,  9-16 

Property  rignts,  effect  of  pardon  on,  9-22 

Public  property,  exclusive  power  of  Presi- 
dent to  pardon  offenses  committed  on, 
9-15 

Recognizances  in  criminal  proceedings,  par- 
don does  not  discharge,  9-22 

Record  of  conviction  and  pardon  to  corre- 
spond, 9-16 

Reinstatement  of  officer  dismissed  by 
court-martial,  pardon  does  not  operate 
as,  9-25 

Remedies  of  government  against  officer  re- 
leased by  pardon,  9-26 

Remission  by  President  of  forfeiture 
against  vessels  engaged  in  slave  trade, 
9-14 

Remission  of  consequences  of  official  dere- 
lictions by  pardon,  9-26 

Remission  of  fines  may  be  partial,  9-18 

Remission  of  fines,  penalties,  and  for- 
feitures, effect  of  pardon  as  to,  9-22 

Remission  of  fines,  penalties,  and  for- 
feitures, President  may  grant,  9-17 

Remission  of  fines  under  pardon  does  not 
extend  to  money  paid  into  treasury,  9-23 

Remission  of  forfeitures  by  secretary  of 
treasury,  9-16 

Remission  of  forfeitures  in  case  of  prize  of 
war  in  power  of  President,  9-19 

Remission  of  penalty  by  pardon  as  affect- 
ing informer's  rights,  9-23 

Removal  of  disabiiiLy  to  hold  office  by  par- 
don, 9-628 

Removal  of  disability  to  testify,  effect  of 
pardon  as  to,  9-25 

Reparation  for  punishment  inflicted  not  an 
element  of,  9-14 
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Restitution  of  fines  not  allowed  where 
subsequent  statute  imposes  payment  of 
money,  9-23 

Restitution  of  fines,  pardon  gives  right  to, 
9-22 

Restoration  of  officer  to  rank  after  reduc- 
tion, pardon  operates  as,  9-25 

Reversionary  estate  not  sold  restored  to 
owner  by  general  pardon,  9-25 

Revocation  of  pardon  before  delivery,  9-26 

Right  of  action  against  government  for 
property  forfeited  not  restored  by  par- 
don, 9-22 

Right  of  private  person  to  share  penalty, 
effect  of  pardon  on,  9-23 

Secretary  of  treasury,  statutory  power  to 
remit  forfeitures,  9-16 

Sentence  cannot  be  suspended  indefinitely 
by  court,  9-15 

Sentence  may  be  commuted  by  President, 
9-19 

Sentence  of  court-martial,  effect  of  pardon 
on,  9-25 

Slave  trade,  power  of  President  to  remit 
forfeiture  against  vessels  engaged  in,  9- 
14 

Special  pardon  may  be  granted,  9-20 

State  law,  disabilities  imposed  by,  not 
affected  by  President's  pardon,  9-26 

Statute  prohibiting  payment  of  money, 
effect  of  remission  of  fines  under  pardon, 
9-23 

Sureties  of  officer  released  by  pardon,  9-26 

Suspension  of  sentence  by  court  for  in- 
definite time,  9-15 

Territory,  exclusive  power  of  President  to 
pardon  offenses  committed  in,  9-14 

Time  when  pardoning  power  may  be  exer- 
cised, 9-16 

Voluntary  acceptance  of  conditional  par- 
don presumed,  9-21 

Witness,  competency  as,  restored  by  par- 
don, 9-26 

PARENT  AND  CHIIiD; 

Action  by  parent  for  injury  to  minor  child, 
9-536 

PARKS  AND  PUBLIC  SQUARES: 

Condemnation  of  land  for  park  a  public 

use,  9-317 
Dedication  of,  cannot  be  impaired,  8-855 

PARTIES: 

Faith  and  credit  clause  as  affecting  defense 

to  foreign  judgment  on  ground  of  defect 

of  jurisdiction,  see  Faith  and  Credit. 
Faith  and  credit  clause,  parties  and  privies 

to  foreign  judgment,  affected  by,  9-146 
Federal  jurisdiction  as  affected  by,  9-85 
Impairment  of  contract,   proper  party  to 

question  constitutionality  of  statute  hav- 

iner  effect  of,  8-888 
Jurisdiction  of  federsl  courts  where  United 

States  a  party,  9-101 
State  as  nominal  or  real  party,  9-365 
State  may  be  represented  by  governor,  9- 

121 
St'^te   TeorEr*»ni7ed    under   pTovi«»ional   gov- 

Arnn^ent  cpT^not  sue  as  state  in  Supreme 

Pmirt.   ft-121 
Wh'^    mav   invoke   constitutional    question 

of  impairment  of  contract,  8-888 
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PARTITION: 

Bankruptcy  Act  as  affecting  state  jurisdic- 
tion in,  8-602 

PARTNERSHIP: 

Contracts  of  partnership,  legislature  can- 
not impair,  8-856 
Nonresident  partner,  service  of  process  on, 

9-448 

PASSENGERS : 

State  tax  on,  as  tax  on  interstate  com- 
merce, see  CoMifEBCE. 

PASSENGER   TAX: 

Uniformity  clause  as  affecting,  8-361 

PATENT  MEDICINE: 

See  CoPYBioHTS  and  Patents. 

PATENTS : 

see  coptbights  and  patents;  publio 
Lands. 

Compensation  for  public  use  of  patented 
invention,  9-314 

Jury  trial  as  to  question  of  construction 
of,  not  essential,  9-346 

Patent  rights,  state  regulation  of  sale  of, 
8-611 

Statutory  limitation  of  patent  right  con- 
stitutional, 9-302 

PAUPERS: 

Impairment  of  obligation  of  contract, 
alteration  of  rule  as  to  settlement  of 
paupers  ^ot  unconstitutional  as,  8-766 

Mandate  to  compel  reception  of  insane 
pauper  will  not  issue,  9-182 

Power  of  state  to  exclude,  8-616 

PAYMENT: 

Change  of  place  of  payment  of  bonds,  con- 
stitutionality of  statute  providing  for, 
8-884 

Recovery  back  of  payment,  statute  taking 
away  right  of,  constitutional,  8-866 

Taking  of  private  property,  payment  of 
compensation  for,  see  Eminent  Doicain. 

PEACE: 

See  War. 

PEDDLERS: 

Alien  peddlers,  discrimination  against,  un- 
constitutional, 9-646 
License  tax  on,  by  state,  validity  of,  8-894 
Occupation    tax    on,    constitutionality    of, 

9-622 
Restriction  on,  by  state,  8-497 
State  license  tax  on,  see  Commerce. 
State  .taxation    of,    as   tax   on   interstate 
commerce,  see  Commerce. 

PENALTY : 

See  Fines,  Penalties,  and  Forfeitumcs. 
Ex  post  fcLcto  law  relating  to,  see  Ex  Post 
Facto  Law. 

PENSIONS : 

Compensation  of  agents,  statute  limiting, 

constitutional,   9-298 
Regulation  of,  by  Congress,  8-681 

PEONAGE: 

See  Thirteenth  Amendment. 

PEOPLE: 

Allegiance  to  state  and  federal  govern- 
ments. 8-288 

"  Peoplo  of  the  United  States  "  synonymous 
with  "  citizens."  8-276 

Sovereignty  of,  8-274,  276 


PERJURY: 

Acquittal  in  caie  in  whkh  perjury  oom- 

mitted  not    bar  to  indictment    for  iht 

perjurer,  9-271 
Waiver  by  witness  of  privilege  does  not 

exempt   from    prosecution    for    perjury, 

9-287 

PERPETUATION   OF  TESTIMONY: 

Equity  jurisdiction  of  proceedings  for,  9-83 

PERSONS: 

Classification  of,  in  Bankruptcy  Acts,  d- 

690 
Corporations  as,  9-423 
Corporations  may  be,  9-386 
Equal  protection  of  laws,  persons  to  whom 

provision  applies,  9-644 
Ri^lations  of  interstate  commerce  extend 

to,  8-402 

PETITION: 

See  AssEMBLT,  Right  or. 

PETIT  JURY: 

See  Jury  and  Jubt  Trial. 
Change  in  number  of,  constitutionality  of 
statute  providing  for,  8-744 

PETTY  LARCENY: 

See  Larcent. 

Jury  trial,  provision  for,  applies  to  pettj 

larceny,  9-129 
Trial  of,  on  information,  8-263 

PETTY  OFFENSES: 

See  Crimes  and  Oitensbs. 

PHARMACY: 

Due  process  of  law  clause,  statute  regn- 
lating  practice  of  pharmacy  not  a  viSiMr 
tion  ot,  9-601 

PHILIPPINE  ISLANDS: 

Applicability  of  tariff  laws  to,  8-280 
Effect  of  treaty  with  Spain,  8-270 
Manner  of  acquisition  by  United  States^ 
8-280 

PHYSICIANS  AND  SURGEONS: 

Dentistry,  state  statute  regulating  prac- 
tice by  nonresident,  9-181 

Due  process  of  law,  statute  regulating 
practice  of  medicine  as  affecting,  see 
Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting 
practice  of  medicine,  see  Equal  Pbotbo 
HON  OF  Law. 

Ex  post  facto  law,  statute  regulating  prac- 
tice of  medicine  as,  see  Ex  Post  f^cro 
Law. 

Practice  of  medicine,  statute  regulating 
unconstitutional,  9-410 

Regulation  of  practice  of  medicine  by  non- 
resident, state  statute  providing  for, 
constitutional,  9-180 

Report  of  contagious  diseases,  requiring 
physicians  to  make,  constitutional,  9- 
378 

PILOTAGE: 

Admiralty  jurisdiction  of,  9-101 

Authority  of  state  to  impose,  8-893 

Definition  of,  8-491 

Duties,  state  pilotage  regulations  are  not, 
8-708 

Exemption  of  coastwise  steamers  from 
pilotage,  treaty  provision  as  affecting 
validity  of  statute  providing  for,  9-225 

904  Volume  IX. 


FlkUf** 


NOTES  ON  THE  CONSTITUTION 


Polioe  Power. 


PUiOTAGE  -^  CtmVd, 

Half  pilotage,  authority  of  state  to  impose, 

8—893 
Half  pilotage,  definition,  8-491 
Half  pilotage  not  tonnage,  8-904 
Power  of  stete  to  regulate,  8-254 
Power  of  state  to  require  payment  of,  8- 

893 
State  regulation  of»  as  afTecting  interstate 

commerce,  see  Commebce. 
Uniformity  clause  as  affecting  state  pilot- 
age law,  8-361 

PIIiOTS: 

Due  process  of  law  clause,  statute  pre- 
scribing qualifications  of  pilots  not  a 
violation  of,  9-501 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Reo(^:nition  of  state  pilot  laws,  8-263 

PIRACY: 

Definition  of,  8-635 

Power  of  Congress  to  punish,  8-635 

PliBADING: 

See  Pbocedube. 

PliUBIBESlS: 

Due  process  of  law  clause,  statute  regu- 
lating business  of  plumbing  not  a  viola- 
tion of,  9-502 

POLICE  POWKR: 

See  Commerce. 

Absence  of  congressional  legislation  as  af- 
fecting exercise  of  by  state,  8-391 

Adulteration  of  food  products,  prohibition 
against  as  exercise  of  police  power,  8- 
611 

Articles  of  commerce,  regulation  of  im- 
portation of,  8-392 

Authority  of  state  to  exercise,  8-390 

Commission  sales  of  farm  products,  statute 
regulating,  a  valid  exercise  of  police 
power,  9-493 

Congressional  legislation  controlling,  8-394 

Constitutional  limitations  on  exercise  of 
police  power  by  state,  8-3t)3:  9-357 

Contract,  police  power  may  limit  right  to, 
9-428 

District  of  Columbia,  exercise  of  police 
power  in,  8-669 

Divesture  of  police  power  by  state,  invalid, 
8-769 

Dogs,  statute  limiting  recovery  for  injury 
to,  a  valid  exercise  of  police  power,  9- 
610 

Due  process  of  law  clause  as  affecting  ex- 
ercise of,  see  DiTE  Process  of  Law. 

Due  process  of  law,  exercise  of  police  power 
as  affecting,  9-429 

Blectric  wires  and  cables  in  street,  regula- 
tion of,  an  exercise  of  police  power,  9- 
429 

Equal  protection  of  laws  as  affecting  exer- 
cise of  police  power,  see  Equal  Protec- 
tion of  Law. 

Exercise  of,  by  state  subject  to  paramount 
control  of  Federal  Constitution,  9-220 

Extent  of  state's  authority,  8-390 

Federal  tax  on  manufacture  and  sale  of 
oleomargarine  not  an  invasion  of,  9-367 

Food  product,  extent  of  authority  of  state 
to  control  importation  of,  8-392 
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Food  product,  regulation  of  importation  of 
as  an  exercise  of  police  power,  8-392 

Foreign  corporation  operating  i leased  line 
in  state  subject  to,  8-465 

Highways,  regulation  of  use  of,  a  proper 
exercise  of  police  power,  9-430 

Impairment  of  obligation  of  contracts, 
abuse  of  police  power  as,  8-753 

Impairment  of  obligation  of  contracts,  pro- 
hibition against,  does  not.  interfere  with 
exercise  of  police  power,  8-752 

Impairment  of  obligation  of  contracts,  reg- 
ulation of  injurious  employment  not  un- 
constitutional as,  8-756 

Indian  lands,  state  regulation  of  settle- 
ments on,  constitutional,  9-358 

Indirect  or  incidental  interference  with 
commerce,  8-393 

Insurance  business,  state  regulation  of, 
valid,  9-411 

Interference  with  carriage  of  mails  not  an 
exercise  of,  8-393 

Interstate  commerce,  regulation  in  exercise 
of  police  power,  8-390 

Labor  laws  regulating  hours  of  employ- 
ment, constitutional,  9-411 

Lawful  articles  of  commerce,  limitation  on 
power  of  state  to  prohibit,  8-392 

Limitation  on  exercise  of  by  state,  8- 
392 

Markets,  statute  regulating  establishment 
and  keeping  of,  a  valid  exercise  of  police 
power,  9-492 

Municipal  corporations,  regulation  of  poles 
and  wires  in  streets  an  exercise  of  police 
power,  9-430 

Oleomargarine,  federal  tax  on  manufacture 
and  sale  of,  not  an  invasion  of  police 
power,  9-357 

Patent  rights,  statute  regulating  sale  of,  a 
valid  exercise  of  police  power,  9-409 

Polies  and  wires  in  street,  removal  of  to  an- 
other location  an  exercise  of  police 
power,  9-430 

Practice  of  medicine,  constitutionality  of 
statute  regulating,  9-410 

Reasonable  exercise  of  police  power  as  af- 
fecting due  process  of  law,  9-429 

Regulation  of  electric  wires  and  cables  in 
streets  an  exercise  of  police  power,  9- 
429 

Regulation  of  gas  works  under  police  power 
not  impairment  of  charter  obligation,  8- 
755 

Runaway  slaves,  statutes  regulating  arrest 
and  sale  of,  an  exercise  of  police  power, 
9-192 

Slaughter-houses,  state  regulation  of  estab- 
lishment of,  a  constitutional  exercise  of 
police  power,  8-755 

State  cannot  divest  itself  of  police  power, 
8-759 

State  regulation  of  settlements  on  Indian 
lands,  constitutionality  of,  9-358 

States,  constitutional  limitations  on  exer- 
cise of  police  power  by,  9-357 

States,  power  of,  over  navigable  rivers  in 
absence  of  congressional  regulation,  8- 
414 

Steamboats,  regulations  as  to  equipment 
of,  with  appointments,  8-472 
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bubject  confided  exclusively   to   Congress, 

limitation  upon  exercise  of  police  power 

over,  8-392 
Sunday  laws  as  exercise  of,  8-405 
Taxation  of  business  subject  to,  8-355 
Trading  stamps,  statute  prohibiting  use  of, 

not  a  valid  exercise  of  police  power,  9- 

493 

POLL  TAXES: 

See  Taxation. 

POLYGAMY: 

Religious  liberty  clause  does  not  protect, 
9-242 

PORTO  RICO: 

Admission  of  merchandise  from,  9-12 
Application  of  Constitution  to,  8-280 
President,  power  as  to  government  of  Porto 

Rico,  9-9 
Taxation  on  imports  into,  8-353 
Title  of  United  States,  8-280 

PORTS: 

Discrimination  between  ports  of  different 

states  prohibited,  8-707 
Discrimination    between    states,    and    not 

ports,  prohibited,  8-707 
Diversion  of  trade  by  bridge  obstruction 

not  prohibited  preference,  8-706 
Duties  in  ports  of  another  state,  scope  of 

prohibition  against,  8-707 
Duties,  state  pilotage  regulations  are  not, 

8-708 
Extent  of  prohibition,  8-707 
Incidental  preference  by  diversion  of  trade 

by  bridge  obstruction  not  unlawful,  8- 

706 
Incidental  preference  from  improved  navi- 
gability of  river  not  prohibited,  8-706 
Pilotage    regulations    of    state    as    duties 

within  prohibition,  8-708 
Ports  of  different  states  cannot  be  discrim- 
inated between  by  Congress,  8-707 
Preference  of  ports  of  states,  restrictions 

on  powers  of  Congress  as  to,  8-706 
Regulation      of      commerce,      prohibition 

against  preference  of  ports  as  limitation 

on  power  of  Congress  as  to,  8-706 
State  pilotage  regulations  as  duties  within 

prohibition,  8-708 
State  pilotage  regulations  in  preference,  8- 

708 
State   regulation   of   domestic   affairs   not 

affected  by  prohibition  against  preference 

of  ports,  8-706 

To  enter,  clear,  or  pay  duties  in  another," 

meaning  of  provision,  8-707 
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POSTAL  LAWS:^ 

Act  increasing  rate  of  postage  not  a  bill 
for  raising  revenue,  8-338 

POSTAL  SERVICE: 

Advertisement  of  lottery,  newspaper  con- 
taining may  be  excluded,  8-615 

Appointment  of  postmaster  by  Congress,  8- 
611 

Appropriations  for  establishment  of  post 
roads,  power  of  Congress  to  make,  8--613 

Breaking  into  post  office,  power  of  Con- 
gress to  punish,  8-617 

Breaking  into  post  offices,  offense  of,  8- 
617 


POSTAL  SERVICE  —  Conrd. 

Bridges,  grant  of  franchises  to  construct 

highways  and,  in  aid  of  postal  service, 

8-613 
Carriage    of    mail,    extra    allowances    for, 

necessity  of  appropriation,  8-710 
Carriage   of   mail,    power   of   Congress   to 

regulate,  8-612 
Carriers   of   mail,   regulation   of  by   Con- 
gress, 8-611 
Compensation  for  use  of  state  roads  as  post 

roads,  8-612 
Competing  system.  Congress  may  prohibit 

establishment  of,  8-612 
Condemnation  of  state  road  for  use  as  post 

road  under  right  of  eminent  domain,  8- 

612 
Congress  has  exclusive  power  to  regulate 

postal  service,  8-612 
Courts,  jurisdiction  to  prevent  obstruction 

of  mail,  8-617 
Delegation  to  postmaster-general  of  power 

to  designate  post  offices,  8-614 
Delegation  to  postmaster-general  of  power 

to  make  postal  treaties,  8-613 
Delivery  of  mail.  Congress  may  prohibit 

under  power  to  classify  mailable  matter, 

8-615 
Delivery  of  mail,  power  of  Congress  to  reg- 
ulate, 8-612 
Delivery   of   mail,    power   of    postmaster- 
general  to  regulate,  8-614 
Designation  of  what  shall  constitute  mail 

matter,  power  of  Congress  as  to,  8-315 
Distinction    between    ordinary    mail    and 

money   orders   and    registered   mail,    8- 

616 
Eminent    domain,    condemnation    of    state 

road  for  use  as  post  road  under  right  oi, 

8-612 
Establishment    of    post    offices    and    post 

roads,  power  of  Congress,  8-611 
Establishment  of  popt   roads,  nature  and 

purpose  of  grant  of  power,  8-612 
Exclusion  from  mails  of  improper  matter 

not  a  violation  of  freedom  of  press,  9- 

244 

Exclusion  of  letters,  power  of  postmaster- 
general  to  regulate,  8-614 
Exclusion  of  mail  matter  by  postmaster- 
general     not     violation    of     due-process 

clause,  9-302 
Exclusion   of   matter   concerning   lotteries 

or  fraudulent  schemes,  8-614 
Exclusion  of  printed  matter  as  interference 

with  the  freedom  of  the  press,  8-616 
Exclusive   power   of   Congress   to   regulate 

postal  service,  8-612 
Executive    department,    power   to    prevent 

obstruction  of  mail,  8-617 
Extent  of  power  to  regulate,  8-681 
Extra    allowances    for    carriage   of    mail, 

necessity  for  appropriation  for,  8-710 
Foreign  countries,  postal  conventions  with, 

8-613 
Franchises     to     construct    highways     and 

bridges,  grant  of  in  aid  of  postal  service, 

8-613 
Fraud  order,  power  of  postmaster-general 

to  issue,  8-616 
Fraud  order,  retention  of  mail  under,  8- 

615 
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Fraudulent  schemes.  Congress  may  exclude 
mail  matter  concerning,  8-614 

Freedom  of  press,  exclusion  of  printed  mat- 
ter as  interference  with,  8-616 

Grant  of  franchises  to  construct  highways 
and  bridges  as  exercise  of  power  to  es- 
tablish postal  service,  8-613 

Highway  robbery,  robbing  mail  on  high- 
way is,  8-613 

Highways  and  bridges,  power  to  grant 
franchises  to  construct^  in  aid  of  postal 
service,  8-613 

Individuals  cannot  establish  competing 
system,  8-612 

Inspection  of  sealed  packages  as  violation 
of  Fourth  Amendment,  ^-616 

Letter  carrier  an  officer,  9-41 

Lotteries,  Congress  may  exclude  mail  mat- 
ter concerning,  8-614 

Lotteries,  exclusion  of  newspaper  contain- 
ing advertisement  of,  8-615 

Mail  carriers,  regulation  of  by  Congress, 
8-611 

Mail  contractors,  regulation  of  by  Con- 
gress, 8-611 

Mail  matter,  power  of  Congress  to  deter- 
mine what  shall  constitute,  8-614 

Mail  routes,  designation  of  by  Congress,  8- 
^12 

Mail  service.  Congress  may  regulate,  8- 
611 

Money  orders,  power  of  postmaster-general 
to  regulate  issue  of,  8-616 

Nature  and  purpose  of  grant  of  power  to 
establish  post  roads,  £-612 

Newspapers  containing  advertisements  of 
lotteries,  exclusion  of,  8-615 

Obstruction  of  mail,  power  to  prevent,  8- 
617 

Offense  against  postal  laws,  power  of  Con- 
gress to  punish,  8-612 

Offense  against  postal  laws,  robbing  mail 
on  highway  as,  8-613 

Opening  mail  matter  a  violation  of  pro- 
vision as  to  searches  and  seizures,  0-* 
251 

Plenary  power  of  Congress  as  to  establish- 
ment of  post  offices  and  post  roads,  8- 
611 

Postal  conventions  with  foreign  countries, 
8-613 

Postal  facilities,  power  to  refuse,  8-614 

Postal  offense,  breaking  into  post  office  as, 
8-617 

Postal  offense,  tampering  with  mail  before 
manual  delivery  as,  8-617 

Postmaster,  appointment  by  Congress,  8- 
611 

Postmaster-general,  delegation  to  of  power 
to  desi^ate  post  offices,  8-614 

Postmaster-general,  exclusion  of  letters  by, 
8-614 

Postmaster-general,  issuance  of  fraud  or- 
der by,  8-615 

Postmaster-general  may  exclude  mail  mat- 
ter, 9-302 

Postmaster-general,  powers  of,  as  to  postal 
conventions  with  foreign  countries,  8- 
613 

Postmaster-general,  regulations  aa  to  money 
orders  and  registered  mail,  8-616 


POSTAL  I^ERVICE  —  C'onrd. 

Postmasters,  duties  of,  prescribed  by  Con- 
gress, 8-611 

Post-office  department,  source  of  power  to 
organize  and  conduct,  8-613 

Post  offices,  delegation  to  postmaster-gen- 
eral of  power  to  designate,  8-614 

Post  offices,  offense  of  breaking  into,  8-617 

Post  offices,  power  of  Congress  to  designate, 
8-612 

Post  roads,  compensation  for  use  of  state 
roads  as,  8-612 

Post  roads,  nature  and  purpose  of  power 
granted  to  establish,  8-612 

Post  roads,  power  of  Congress  to  make  ap- 
propriations for  establishment  of,  8-612 

Post  roads,  use  of  roads  laid  out  by  stateg 
and  counties  as,  8-612 

Printed  matter,  Congress  cannot  regulate 
transportation  of,  8-616 

Printed  matter,  transportation  as  mer- 
chandise cannot  be  prohibited,  8-616 

Punishment  of  offense  against  postal  laws, 
power  of  Congress,  8-5 12 

Registered  mail,  power  of  postmaster-gen- 
eral to  regulate  use  of,  8--616 

Robbing  mail  on  highway,  state  jurisdic- 
tion of,  8-613 

Routes  for  carriage  of  mail,  power  of  Con- 
gress to  designate,  8-612 

Sealed  packages,  inspection  of,  as  violation 
of  Fourth  Amendment,  8-616 

Searches  and  seizures,  inspection  of  sealed 
packages  as  violation  of  prohibition 
against,  8-616 

Searches  and  seizures,  opening  mail  matter, 
a  violation  of  provision  as  to,  9-251 

Sending  nonmailable  matter,  venue  of  trial 
for,  9-131 

State  and  county  roads,  use  of  as  post 
roads,  8-612 

State  jurisdiction  of  robbing  mail  on  high- 
way, 8-613 

State  roads,  compensation  for  use  as  post 
roads,  8-612 

States,  Congress  may  prohibit  interference 
by  with  construction  of  telegraph  lines, 
8-613 

States  may  establish  postal  system,  8-612 

Stealing  mail,  indictment  or  presentment 
essential  for,  9-260 

Tampering  with  mail  before  manual  de- 
livery, power  of  Congress  to  punish,  8- 
617 

Telegraph  lines,  prohibition  against  inter- 
ference bv  state  with  construction  of,  8- 
613 

Treaties,  power  of  postmaster-general  to 
make,  8-613 

Use  of  mail,  power  to  regulate,  8-614 

Venue  of  trial  for  improper  issue  of  mail, 
9-330 

POSTMASTER-GENERAL : 

See  0f¥'icb6  and  Offigebs;  Postal  Ser- 
vice. 

POST  OFFICES: 

See  Postal  Sebviob. 

POST  ROADS : 

See  Postal  Sebviob. 

POWFRS : 

See  CONGBESS;  GovEBiriiXNT. 
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PRACTICE: 

See  PBOCEDxniE. 

PREAMBIiC:: 

As  source  of  substantive  power,  8-280 
"For  the  United  States  of  America,"  8- 

277 
"  Provide  for  the  common  defense,"  8-277 

To  form  a  more  perfect  union,"  8-275 

We,  the  people  of  the  United  States,"  8- 

274 

PRECEDBNTS : 

Foreign  judgments  as,  9-146 

PREFERENCE  OF  PORTS: 

See  Ports. 

PRESENTMENT : 

See  Grajyd  Jubt. 

Constitutional  guarantee  as  to  present- 
ment, see  Indictment. 

Indictment  or  presentment  not  essential  to 
due  process  of  law,  8-260 

PRESIDENT: 

See  Habeas  Corpus. 

Acquired  territory,  temporary  control  of 
President  as  commander-in-chief,  9-9 

Action  through  departments,  9-1 

Admission  of  merchandise  from  conquered 
territory,  President  cannot  control,  9-12 

Advice  of  departments.  President's  power 
to  require,  9-12 

Ambassadors  and  ministers  of  foreign 
powers,  duty  of  President  to  receive,  9- 
53 

Amendments  to  Constitution,  approval  of 
President  to,  not  essential,  9-217 

Appointment  of  army  officers,  nature  of 
power  as  to,  9-12 

Appointment  of  investigating  agents,  power 
of  President  as  to,  9-54 

Appoin  .ent  of  regular  officers  to  serve  in 
militia,  President  has  power  over,  9-12 

Appropriations,  powers  as  to,  see  Appro- 
priations. 

Approval  of  joint  resolutions  by,  8-338 

Army  officers  may  be  appointed  by  Presi- 
dent for  service  in  militia,  9-12 

Army  officers,  nature  of  President's  powers 
as  to  appointment  of,  9-12 

Army,  powers  as  to,  see  Army. 

Army  regulations,  power  to  establish,  9-8 

Assent  of,  to  enactment  of  statute  not  es- 
sential, 8-339 

Bridge  across  Niagara  river,  authority  to 
approve  erection  of,  9-3 

Certificate  of  approval  of  court-martial 
proceedings  by,  9-2 

Civilians,  power  of  President  to  court- 
martial  or  detain,  9-10 

Commander-in-chief,  delegation  to  superior 
officer  of  duties  as,  9-8 

Commander-in-chief,  limitation  upon  powers 
as,  9-8 

Commander-in-chief,  nature  of  duties  as, 
9-8 

Commander-in-chief,  power  of  President  as, 
9-12 

Commander-in-chief,  power  of  President  to 
govern  acquired  territory,  9-9 

Commission  of  officers,  power  of  President 
to  withhold,  9-54 


PRESIDENT  —  Cofifd. 

Conquered  territory,  President  cannot  con- 
trol admission  of  merchandise  from,  9- 
12 

Court-martial  proceedings,  sufficiency  of 
approval  by,  9-2 

Courts-raiartial,  power  of  President  to  con- 
vene, 9-10 

Date  of  approval  of  statute  by,  as  affecting 
its  operation,  8-343 

Date  to  signature  of  bill  not  requisite,  8- 
341 

Delegation  of  power  to  regulate  importa- 
tion of  spirits  into  Alaska,  8-292 

Delegation  to,  of  power  to  find  facts  to  de- 
termine operation  of  tariff  reciprocity 
provisions,  8-291 

Departments,  power  of  President  to  require 
opinions  from,  9-12 

Departments,  relation  of  President  to,  9-1 

Duty  to  protect  lives  and  property  of  citi- 
zens abroad,  9-2 

Effect  of  failure  to  sign  bill  within  requi- 
site time,  8-341 

Effect  of  separate  resolutions  upon  action 
of,  8-339 

Election  of,  see  Elections. 

Enemy,  power  of  President  to  permit 
partial  intercourse  with,  9-11 

Erection  of  bridge  across  Niagara  river, 
authority  of  President  to  approve,  9-3 

Establishment  of  army  regulations  by,  9-8 

Establishment  of  provisional  court  by 
President  constitutional,  9-9 

Establishment  of  provisional  government 
by  President,  9-9 

Execution  of  laws,  duty  of  President  to 
enforce,  9-53 

Execution  of  laws.  President  cannot  forbid, 
9-54 

Extension  of  territory  and  operation  of 
laws,  President  cannot  provide  for,  9-8 

Extent  of  power  to  protect  citizens  abroad, 
9-2 

Failure  to  sign  statute,  effect  of,  8-339 

Foreign  cables,  power  to  control  landing 
of,  9-3 

Government  of  state,  duty  to  preserve  may 
be  delegated  to  President,  9-217 

Habeas  corpus,  suspension  of  by  President, 
see  Habeas  Corpus. 

Heads  of  departments,  action  under  direc- 
tion of  President  presumed,  9-2 

Heads  of  dep:ii  tments,  representation  of 
President  by,  9-1 

Impeachment  of,  grounds  for,  9-56 

Investigating  agents,  power  of  President 
to  appoint,  9-54 

Judges,  duty  of  President  to  protect,  9-54 

Judicial  process,  duty  of  President  to  as- 
sist, 9-54 

Laws  which  President  shall  cause  to  be 
enforced,  9-53 

Leifislative  power  cannot  be  delegated  to, 
8-291 

Legislative  powers  of,  8-339 

Merchandise  from  conquered  territory. 
President  cannot  control  admission  of, 
9-12 

Militia,  powers  as  commander-in-chief  of, 

9-12 
Militia,  powers  as  to,  see  Militia. 
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Militia,  Preeident  may  appoint  officers  to 
serve  in,  9-12 

Nature  of  representation  of  President  by 
heads  of  departments,  9-1 

Navy,  powers  as  to,  see  Navt. 

Officers,  powers  as  to  appointment  and  dis- 
missal, see  OmcES  and  Offigbbs. 

Officers,  President  may  withhold  commis- 
sion of,  9-64 

Pardoning  power  of,  see  Pardon. 

Porto  Rico,  powers  of  President  as  to  gov- 
ernment of,  9-9 

Ports,  power  of  President  to  establish  by 
military  authority,  9-10 

Power  of  as  to  pardons,  8-269 

Power  of,  to  pardon  does  not  exclude  re- 
mission of  penalties  by  officer,  8-263 

Powers  distinguished  from  those  of  British 
sovereign,'  9-7 

Power  to  convene  general  courts-martial, 
9-10 

Power  to  court-martial  or  detain  civilians, 
9-10 

Power  to  fill  vacancies  in  offices,  8-261 

Power  to  prescribe  regulations  for  enroll- 
ing militia,  8-296 

Presidential  electors,  see  Electors. 

Prisoners,  authority  of  President  to  re- 
move, 9-3 

Process  of  courts,  duty  of  President  to  as- 
sist, 9-64 

Protection  of  citizens  abroad,  9-2 

Protection  of  judges,  power  of  President  as 
to,  9-64 

Provisional  court,  power  of  President  to 
establish,  9-9 

Provisional  government,  power  of  Presi- 
dent to  establish,  9-9 

Refusal  or  acceptance  of  condemned  prop- 
erty. Congress  may  authorize  President 
to  act  as  to,  9-70 

Regulations  of,  making  acts  criminal,  8- 
291 

Relation  of  powers  to  authority  of  British 
Crown,  9-7 

Removal  of  prisoner  sentenced  by  consular 
court  in  foreign  country,  9-3 

Reservations  in  public  lands,  power  of 
President  to  make,  9-201 

Restriction  on  powers  as  commander-in- 
chief,  9-8 

Salary  of  President  cannot  be  taxed, 
9-6 

Secret  agents,  power  of  President  to  em- 
ploy, 9-11 

Secretary  of  navy,  power  to  represent  Presi- 
dent, 9-2 

Signature  of  bill  by,  8-341 

Signature  of  bill  by,  after  adjournment,  8- 
341 

Superior  officer  in  command  may  perform 
duties  as  commander-in-chief,  9-8 

Tax  on  salary  of,  unconstitutional,  9-6 

Territory,  President  as  commander-in-chief 
cannot  acquire  by  conquest,  9-8 

Trial  of  impeachment  by  Senate,  8-316 

Veto,  passage  of  bill  over,  8-339 

PRESS : 

Freedom  of,  see  Freedom  of  Sfeioh  and 
Press. 


PRESUMPTIONS: 

Alienage,  8-680 

Constitutionality  of  statute  presumed,  9- 

62 
Constitutionality  of  statute  providing  for 

presumption  of  guilt  from  evidence,  8- 

73/ 
Due  process  of  law  clause  as  affecting  stat- 
utory presumption,  see  Dub  Process  or 

Law. 
Privilege  of  witnesses,  presumption  favors 

claim  of,  9-280 
Railroads,  statutory  presumption  against, 

constitutional,  9-404 
Validity  of  statute  presumed,  8-349 

PRINTING: 

Statute  re<}uiring  publication  of  county 
printing  m  certain  newspapers  constitu- 
tional, 9-632 

PRISONS  AND  PRISONERS: 

Authority  of  President  to  reokove  prisoner, 

9-3 
Gaol    bond,    constitutionality   of     vtatnte 

altering  effect  of,  8-868 

PRIVIIiEGE: 

See  Congress. 

PRIVILEGES  AND  IMMUNITEEIS: 

Citizenship,  privileges  and  immunities  of, 

see  Citizenship. 
Citizens  of  several  states,  privileges  and 

immunities  of,  see  Citizens. 
Definition  of,  8-260 

PRIVIIiEGE  TAXES: 
Distinction  between  privilege  and  property 

tax,  8-634 
Interstate  commerce,  power  of  state  to  lay 

privilege  taxes  on,  see  Commerce. 

PRIZE: 

See  War. 

Appellate  jurisdiction  of  Supreme  Court  in 
prize  causes,  9-126 

Supreme  Court  has  not  original  jurisdic- 
tion of  prize  causes,  9-123 

PROCEDURE: 

Amendment  of  record,  refusal  of  court  to 
allow,  constitutional,  9-668 

Congress  may  prescribe  forms  of,  9-68 

Defense  on  merits  not  a  waiver  of  protec- 
tion of  faith  and  credit  clause,  9-143 

Due  process  of  law  clause  as  affecting  pro- 
cedure, see  Due  Process  of  Law. 

Due  process  of  law,  procedure  as  element 
of,  see  Due  Process  of  Law. 

Equal  protection  of  laws  in,  state  control 
over  procedure  as  affecting,  see  Equal 
Protection  of  Laws. 

Equitable  procedure  in  United  States 
courts,  9-81 

Ex  post  facto  laws,  statute  relating  to,  not 
unconstitutional  as,  8-729 

Faith  and  credit  clause,  duly  to  plead  pro- 
tection of,  9-143 

Federal  courts,  effect  of  adoption  of  pro- 
cedure of  state  courts  by,  fl^2 

Former  conviction  must  be  pleaded,  9-266 

Indictment  of  prisoner  in  district  to  which 
removal  is  sought,  9-261 

Jeopardy  clause  as  affected  by  matters  of 
pleading  and  procedure,  see  Jeopardy. 

909  Volume  IX. 


Vroo^dut. 


INDEX  TO  THE 


PvUie 


PROCEDUKB  —  CofaU 

Limitation  on  power  of  state  as  to  pro- 
oedure  in  state  court,  9-432 

Pleading  former  conviction,  9-266 

Pleadings  and  procedure  as  involving 
jeopardy,  see  Jeopabot. 

Practice,  due  process  of  law  clause  as  af- 
fecting decisions  of  state  courts  on  ques- 
tions of,  see  Due  Process  of  Law. 

Privilege  of  witnesses,  counsel  cannot  in- 
voke, 9-281 

Procedure  of  state  courts,  effect  of  adop- 
tion in  federal  courts,  9-82 

State  control  over  procedure  of  state 
courts,  9-431 

PROCESS: 

See  Pbocsduke. 

Congress  may  delegate  to  courts  power  to 

alter  or  add  to,  9-68 
Due    process   of   law    clause   as    affecting 

validity  of,  see  Due  Pbocess  of  Law. 
Federal  property,  state  process  against,  8- 

672 
State  process,  service  in  public  property, 

building,  and  grounds,  see  Public  Prop- 

EBTT,  Buildings,  and  Grounds. 
Supreme  Court,  power  to  regulate  process, 

9-122 
To  what  process  immunity  of  member  from 

arrest  applies,  8-331 
Witnesses,  compulsory   process  to  obtain, 

for  accused  in  criminal  prosecution,  9- 

334 

PRODUCTION  OF  DOCUMENTS: 

Failure  to  produce  as  a  confession  of  al- 
legations, constitutionality  of  statute 
providing  for,  9-346 

Jndgment  by  default  for  failure  to  produce, 
8-264 

Penal  actions,  statute  requiring  production 
in  is  ex  post  facto,  8-607 

Power  of  court  to  compel  production  be- 
fore interstate  commerce  commission,  9- 
65 

Privilege  of  witnesses  as  affecting,  see  Evi- 
dence. 

Searches  and  seizures,  constitutional  pro- 
vision as  to,  as  affecting  production  of 
documents,  see  Searches  and  Seizures. 

Statute  proiuding  for  in  penal  actions  as 
e»  post  facto,  8-697 

PROPERTY: 

Due-process  clause  as  affecting,  see  Due 
Process  of  Law. 

Due  process  of  law  clause,  meaning  of 
property  within,  see  Due  Process  of 
Law. 

Privileges  and  immunities  clause  as  affect- 
ing right  to  hold  real  and  personal 
property.  9-160 

Slaves  as,  9-189 

State  regulation  of  rights  of,  9-360 

PROSTITUTION : 

Discretion  given  commisRioner  of  immigra- 
tion to  prevent  landing  of  lewd  women 
not  a  violation  of  due-process  clause,  9- 
509 

Equal  protection  of  laws,  regulation  of 
limits  in  which  prostitutes  may  dwell 
not  a  denial  of,  9-550 


PROSTITUTION  —  ConVd, 
Ordinance  prescribing  limits  for  houses  of, 

constitutionality  of,  9-430 
Statute  regulating  not  a  violation  of  privi- 
leges and  immunities,  9-408 

PROVISIONAL  COURTS: 

See  Courts. 

PROVISIONAL    GOVERNMENT: 

Election  of  senator  during,  8-312 
President's  power  to  establish,  9-9 

PUBLIC  ACTS: 

Faith  and  credit  to  be  given  to  public  act« 
of  other  states,  see  Faith  and  Credit. 

PUBLICATION: 

Due  process  of  law  clause  as  affecting  ser- 
vice by,  see  Due  Process  of  Law. 

Notice  by  publication  as  due  process  of 
law,  see  Due  Process  of  Law. 

Sufficiency  of  notice  by,  9-293 

PUBLIC  CORPORATIONS: 

Charters  of,  as  contracts,  see  Impairmeht 
OF  Orlioation  of  Contracts. 

PUBLIC  LANDS: 

Abandonment  of  military  reservation,   9- 

204 
Acquisition  of  territory  by  United  States 

as  affecting  grants  previously  made,  9- 

204 
Application  for  survey  of  public  lands  not 

a  contract,  8-765 
Assignment   of   bounty   warrants   may   be 

prohibited  by  Congress,  9-203 
Authority  of  secretary  of  interior  to  make 

regulations  for  protection  of  timber  on, 

8-294 
Bounty  warrants,  assignment  of,  may  be 

prohibited  by  Congress,  9-203 
Captured  land,   title  of  purchaser  of,   9- 

205 
Cession  of  control  of  submerged  and  over- 
flowed land,  effect  as  contract,  8-773 
Claimants  under  grants  of  different  states, 

federal  jurisdiction  of  actions  between, 

9-104 
Conditions    on    disposal    of    public    lands, 

power  of  Congress  to  impose,  9-202 
Conditions   on   privilege   of   using    lands, 

Congress  may  impose,  9-203 
Confederate  government,  title  of  purchaser 

of  property  captured  from,  valid,  9-205 
Conveyance  of  public  lands,  power  of  Con- 
gress to  declare  mode  of,  9-202 
Delegation  to  states  of  authority  to  make 

regulations,  valid,  9-204 
Disposal   of   public   lands,   power  of  Con- 
gress as  to,  9-201,  202 
Disposal  of  public  lands,  when  state  laws 

take  effect,  9-205 
Effect  of   title   for  land  grants,  Congress 

may  declare,  9-203 
Eminent  domain,  exercise  of  right  of  state 

in  public  lands,  9-206 
Executive  department  cannot  sell,  9-206 
Exemption  of  lands  from  debts  contracted 

before  issue  of  patent,  valid,  9-203 
Extinguishment  of  Indian  title,  valid,  9- 

204 
Fraud  in  grant  of  patent,  who  may  raise 

question  of,  9-203 
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PUBIilC  liANDS  —  Conf  d. 
Grant  of  public  lands  and  right  to  occupy, 

state  cannot  impair,  8-822 
Grants  below   high-water  mark,   power  of 

Congress  to  make,  9-202 
Grants  prior  to  acquisition  of  territory  by 

United  States,  validity  of,  9-204 
High-water  mark,  control  of  Congress  over 

lands  below,  9-202 
Impairment  of  contracts  for  purchase  of, 

unconstitutional,  8-765 
Indian  title  may  be  extinguished,  9-204 
Land  grants,  statute   subjecting  for  pay- 
ment  debts    due   state    not    unconstitu- 
tional, 8-/66 
Lease  of  public  lands,  power  of  Congress 

to  make,  9-201 
Liability   of   land   for   debts   of   patentee. 

Congress  may  limit,  9-203 
Military  reservation,  abandonment  of,  9- 

204 
Occupation    of    lands    without    authority, 

Congress  may  prevent,  9-203 
Patents,  Congress  may  direct  issue  of,  to 

particular  person,  9-202 
Registration  of  grants,  effect  of,  8-766 
Regulations  as  to  public  lands,  delegation 

of  power  to  states  to  make,  9-204 
Reservations,  power  of  President  to  make, 

in  public  lands,  9-201 
Restrictions   on   grantee   of    public   lands, 

Congress  may  impose,  9-202 
Sale  by  executive  department  unauthorized, 

9-206 
Sale  of  public  lands,  power  of  Congress  to 

make,  9-201 
State  cannot  tax,  9-206 
State    laws    regulating   disposal,    time   of 

taking  effect,  9-205 
State  legislation  affecting  public  lands  and 

grants,  9-205 
States,  authority  to  make  regulations  for 

public   lands    may   be   delegated    to,    9- 

204 
State's  right  of  eminent  domain  in  public 

lands,  9-105 
Suit  to  set  aside  patent  for  land,  federal 

jurisdiction  of,  9-86 
Taxation  by  state  not  allowed,  9-206 
Taxation  of  land  held  under  patent,  8-766 
Territory  admitted  as  state,  title  of  United 

States  to  public  lands  in,  9-196 
Title  of  Indians  may  be  extinguished,  9- 

204 
Title  of  purchasers  of  property  captured 

from  Confederate  government,  valid,  9- 

206 
Title  of  United  States  to  public  lands  in 

territory  admitted  as  state,  9-196 
Titles  srranted  for  public  lands,  Congress 

mav  declare  effect  of,  9-203 
Transfers  of  public  lands,  regulation  of,  by 

Congress.  9-202 
Treasury  department  cannot  sell,  9-206 
Trespassers,  summary  sale  of  property  of, 

on  public  lands,  unconstitutional,  9-635 
Trespas'^inp  on  public  lands.  Congress  may 

prohibit  and  punish,  9-204 
Unlawful    occupation,    Congress   may    pre- 
vent, 9-203 
Unoccupied  lands  in  torritorv  admitted  as 

state,  title  of  United  States  to,  9-196 


PUBLIC  LANDS  —  CoJifd. 
Use  to  which  land  granted  may  be  put. 

Congress  may  impose  conditions  as  to, 

9-203 
War  department  cannot  sell,  9-206 
Warrants  for  land  bounties.  Congress  may 

prohibit  assignment  of,  9-203 

PUBLIC  LAW: 

Treaty  controls  public  law  in  case  of  con- 
flict, 9-220 

PUBLIC  POLICY: 

Faith  and  credit  to  be  given  foreign  judg- 
ment as  affected  by  public  policy,  ^162 

PUBLIC  PRINTING: 

Award  of,  by  state  cannot  be  impaired,  8- 
766 

PUBLIC       PROPERTY.       BUILDINGS, 
AND  GROUNDS: 

Absence  of  consent  of  state,  nature  of  gov- 
ernment ownership,  8-665 

Acquisition  by  other  than  constitutional 
method,  effect  of,  8-668 

Acquisition  for  unenumerated  purposes,  8- 
671 

Arlington,  jurisdiction  of  Congress  over, 
8-664 

Arrest  of  enlisted  person  for  taxes,  8-673 

Assumption  of  jurisdiction  by  statute  not 
essential,  8-668 

Assumption  of  jurisdiction,  exclusive  legis- 
lation essential,  8-668 

Attachment  by  state  process,  8-672 

Ceded  territory,  right  of  coroner  to  hold 
inquest  in,  8-667 

Cession  of  jurisdiction,  form  of,  8-666 

Cession  of  jurisdiction,  when  essential,  8- 
666 

Congress  has  authority  from  time  title  ac- 
quired, 8-662 

Consent  as  condition  precedent  to  estab- 
lishing fort,  8-669 

Consent  at  time  of  purchase  essential,  8- 
666 

Consent  before  or  after  purchase  sufficient, 
8-666 

Consent  before  purchase  required,  8-666 

Consent  by  state  constitutional  convention 
not  essential,  8-666 

Consent  must  be  free  act  of  state,  8-665 

Consent  of  new  state  necessary,  8-666 

Consent  of  state,  necessity  for,  8-665 

Consent  of  state  to  occupancy,  effect  on 
jurisdiction  of  Congress,  8-664 

Consent  of  state,  when  not  essential,  8- 
666 

Consent  of  territory  on  admission  as  state, 
8-665 

Constitutional  convention  of  state,  consent 
not  sufficient,  8-666 

Constitutional  method  exclusive,  8-668 

Construction  of  aqueduct  for  city  of  Wash- 
ington, power  of  government,  8-671 

Coroner's  inquest,  right  of  state  to  hold  in 
ceded  territory,  8-667 

Criminal  jurisdiction,  retention  by  state, 
8-667 

Di«frnnchi»ement  of  inmates  of  soldiers' 
home,  8-670 

District  of  Columbia,  federal  iurisdiction 
in.  see  DISTRICT  of  Columbia. 
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PUBIilC       PROPERTY,       BUILDINGS, 
AND  GROUNDS  —  ContU 

Effect  of  acquisition  by  other  than  consti- 
tutional method,  8-668 

Effect  of  express  cession  of  jurisdiction^  8- 
669      • 

Exclusive  legislation  essential  to  assump- 
tion of  jurisdiction,  8-668 

Executive  department  cannot  sell  public 
property,  9-206 

Express  cession  of  jurisdiction,  effect  of,  8- 
669 

Extent  of  jurisdiction  over  land  ceded  for 
military  purposes,  8-670 

Fort,  consent  as  condition  precedent  to  es- 
tablishing of,  8-669 

Fortress  Monroe,  jurisdiction  over,  8-669 

Fortress,  occupation  and  detention  of, 
against  government  as  treason,  9-136 

Jurisdiction,  assumption  of,  by  statute  not 
essential,  8-668' 

Jurisdiction,  cession  of,  8-666 

Jurisdiction,  Congress  may  retrocede,  8- 
671 

Jurisdiction,  effect  of  express  cession  of ,  8- 
669 

Jurisdiction  expressly  reserved  by  state,  8- 
667 

Jurisdiction,  form  of  cession  of,  8-665 

Jurisdiction,  limitation  upon  subsequent  to 
cession  not  allowed,  8-667 

Jurisdiction  of  state  to  recapture  escaped 
felon,  8-670 

Jurisdiction  of,  when  acquired,  8-663 

Jurisdiction  over  Fortress  Monroe,  8-669 

Jurisdiction  over  land  ceded  for  military 
purposes,  8-670 

Jurisdiction  over  land  purchased  from 
state,  8-664 

Jurisdiction  over  land  purchased  without 
consent  of  state,  8-664 

Jurisdiction  over,  manner  in  which  ac- 
quired, 8-664 

Jurisdiction  over  national  soldiers'  home, 
8-670 

Jurisdiction  over  Old  Point  Comfort,  8- 
669 

Jurisdiction,  power  of  state  to  provide  for 
reversion  of,  8-665 

Land  ceded  for  military  purposes,  extent  of 
jurisdiction  over,  8-670 

Land  reserved  before  admission  of  terri- 
tory, 8-666 

Leased  land,  jurisdiction  of,  8-665 

Limitation  by  state  upon,  8-667 

Limitation  isubsequent  to  cession  not  al- 
lowed, 8-667 

Limiting  extent  of  tract  ceded,  effect  of,  on 
jurisdiction  of  state.  8-667 

Military  reservation,  territorial  jurisdic- 
tion over,  8-670 

National  and  municipal  powers  united,  8- 
670 

National  soldiers'  home,  state  cannot  con- 
trol, 9-229 

Nature  of  title  to  land  acquired  by  other 
than  constitutional  method,  8-669 

New  state,  necessity  of  consent  of,  8-666 

Occupancy  with  tacit  consent  of  state,  effect 
of,  8-664 

Offenses  committed  in,  power  of  President 
to  pardon,  9-16 


PUBLIC       PROPERTY,       BUILDINGS, 
AND  GROUNDS  —  Cortfd. 

Old  Point   Comfort,  jurisdiction  over,  8- 
669 

Ownership    by    United    States,     effect    on 
jurisdiction  of  state,  8-665 

Permanent  use,  necessity  of,  8-665 

Personal   process,   reservation  of  right  to 
serve,  8-667 

"  Place,"  what  constitutes,  8-665 

Political  control   of  state  over  land  pur- 
chased by  Congress,  8-664 

Process,   power  of   state  to  seire  against 
property,  8-672 

Process,  reservation  by  state  of  power  to 
serve,  8-667 

Process,  service  in  ceded  territory,  8-666 

Public  landH,  see  PreLic  Lands. 

Purchase,  what  constitutes,  8-664 

Purposes  for  which  property  may  be 
quired,  8-671 

Railroad  stock  law  of  state,  operation 
government  property,  8-672 

Recapture  on  government  property  of  felon 
escaped  from  state,  8-670 

Reservation  by  state  of   right  to  tax,  8- 
672 

Reservation  of  jurisdiction  by  state,  8-667 

Reservation  of  power  to  serve  state  proeeuy 
8-667 

Retrocession  of  jurisdiction,  8-671 

Reversion  of  jurisdiction,  power  of  state  to 
provide  for,  8-666 

Right  of  taxation  reserved  by  state,  8-671 

Sale   of  public  property  by  executive  de- 
partment not  allowed,  9-206 

Service  of  state  process  in  ceded  territoir, 
8-666 

Soldiers'  home,  jurisdiction  over,  8-670 

Soldiers'  home,  jurisdiction  over  land  pur- 
chased by  corporation  for,  8-664 

Soldiers'  home,  right  of  inmates  to  vote,  8- 
670 

State  control,  how  ousted,  8-666 

State  control  of  government  property,  0- 
229 

State    has    no    jurisdiction    over    natkmal 
soldiers'  home,  8-670 

State  may  limit  extent  of  tract,  8-667 

State  process  against  property,  power  to 
serve,  8-672 

State  process,  reservation  of  power  to  sem^ 
8-667 

State  railroad  stock  law,  operation  in  gOT- 
ernment  territory,  8-672 

State  taxation  not  allowed,  8-671 

State  taxation  of  government  property,  in- 
valid, 9-230 

Statute   assuming   jurisdiction   not   essen- 
tial, 8-668 

Taxation  by  state  not  allowed,  8-671 

Taxation,  reservation  of  right  by  state,  8- 
672 

Tax  sales,  jurisdiction  of  federal  govern- 
ment over  property  purchased  at,  8-664 

Territorial   jurisdiction   over   military   re- 
servation, 8-670 

Territory,  consent  of,  on  admission  as  state 
essential,  8-666 

Territory,   reservation  of  land  before  ad- 
mission as  a  state,  8-666 

Time  of  consent,  8-666 
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PUBLIC       PROPERTY,       BUILDINGS, 
AND    GROUNDS  —  ContU 

Title  to  land  acquired  by  other  than  con- 
gtitutional  method,  8-669 

Treasury  department  cannot  sell  public 
property,  5-206 

Vote,  inmates  of  soldiers'  home  cannot,  8- 
670 

War  department  cannot  sell  pnblic  prop- 
erty, 0-206 

PUBLIC  SCHOOLS: 

See  Schools. 

PUBLIC  USS: 

What  constitutes  public  use,  see  EiamcNT 
Domain. 

QUARANTINE: 

See  COMMEBCE. 

Federal  and  state  regulations  as  to,  not 

inconsistent,  9-222 
Fees  for,  not  tonnage,  8-904 
State  regulations,  constitutionality  of,  9- 

609 

QUESTIONS  OF  LAW  AND  FACT: 

Ascertainment  of,  by  house  in  passing  upon 
election  of  mefabers,  8-323 

Courts  of  Appeal  of  United  States,  re-ex- 
amination of  facts  by,  not  allowed,  9- 
360 

Court's  power  to  find  issues  of  fact,  9-342 

Criminal  prosecutions,  questions  of  law  for 
the  court  in,  9-328 

Equity  proceedings,  jury  trial  provision 
not  applicable  to  matters  of  fact  in,  9- 
338 

Extent  of  appellate  jurisdiction  as  to,  9- 
126 

Fact,  power  of  court  to  find  issues  of,  9- 
342 

Jury  trial  provision  not  applicable  to  mat- 
ters of  fact  in  equity  proceedings,  9-338 

Jury  trial,  re-examination  of  facts  after, 
must  be  according  to  rules  of  common 
law,  9-348 

Law,  question  of,  for  court  in  criminal 
prosecutions,  9-328 

Negligence,  questions  of  fact  as  to,  right  to 
jury  trial  of,  9-346 

Questions  of  fact  in  equity  proceedings, 
jury  trial  provision  not  applicable  to, 
9-338 

Re-examination  of  facts  after  jury  trial  to 
be  according  to  common-law  rules,  9- 
348 

Removal  of  causes  as  affecting  re-examina- 
tion of  fact,  9-350 

QUORUM: 

Majority  of  legislature  elected  constitutes 

quorum,  8-312 
Mode  of  ascertaining  presence  of,  8-326 

RACE  DISCRIMINATION: 

Admission  to  privileges  of  public  places, 
power  of  Congress  to  prohibit  denial  of, 
9-633 

Equal  protection  of  laws  as  affecting,  see 
Equal  Pbotbction  of  Law. 

Fifteenth  Amendment,  legislation  to  en- 
force, must  be  directed  against  race  dis- 
crimination, 9-640 

Guarantee  of  equal  privilegec,  power  of 
Congress  to  enforce,  9-634 

9F.  8.  A,-6a 


RACE  DISCRIMINATION  —  CotUU 

Passengers,  constitutionality  of  statute  pro- 
hibiting discrimination  against,  on  ac- 
count of  race,  9-477 

Selection  of  jurors,  power  of  Congress  to 
prohibit  race  discrimination  in,  9-634 

RACE  DISTINCTION: 

Bastardy  law  relating  only  to  white  women 
constitutional,  9-402 

Chinese,  validity  of  statutes  applying  to, 
see  Chinese. 

Gifts  made  for  education  of  white  persons, 
statute  validating,  constitutional,  9-402 

Jury  service,  exclusion  of  negroes  from,  9- 
404 

Miscegenation  laws,  validity  of,  9-401 

Separate  coach  law,  statute  requiring,  con- 
stitutional, 9-402 

Separate  schools  for  white  and  colored 
children,  statute  providing  for,  consti- 
tutional, 9-401 

RAILROAD  COMMISSIONERS: 

Constitutional  provision  creating  board  of 

railroad  commissioners,  valid,  9-442 
Power  of  state  to  establieh,  8-822 
Rates,  power  of  railroad  commissioners  to 
fix,  9  442 

RAILROADS : 

See  Commerce;  Intebstate  Commebcb. 

Amendment  of  charter  provision,  constitu- 
tionality of  statute  providing  for,  8-794 

Attorneys'  fees,  damages  in  action  against 
railroad,  allowance  of,  as  denial  of  equal 
protection  of  laws,  see  Equal  Pbotbc- 
tion OF  Law. 

Bankruptcy  Acts  applicable  to,  8-588 

Bridges,  state  cannot  impair  franchise 
given  to  erect,  8-823 

Charter  from  Congress  as  affecting  state 
regulation  of  rates  of,  9-469 

Charters  of,  protected,  8-788 

Charters,  prohibition  of  impairment  of,  see 
Impairment    of    Obligation    of    Con- 

TBACTS. 

Commissions,  power  of  state  to  establish, 
8-822 

Compensation  for  establishment  of  tele- 
graph line  on  right  of  way  essential,  9- 
314 

Condemnation  of  land  for  railroad  a  public 
use,  9-317 

County  seats,  statute  requiring  stoppage  of 
trains  at,  constitutional,  9-478 

Due^ process  clause  as  affecting  regulation 
of,  see  Due  Process  of  Law. 

Due  process  of  law  clause  as  affecting  taxa- 
tion of,  see  Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting  rail- 
roads, see  Equal  Protection  of  Law. 

Fence  laws,  regulating  liability  for  injury 
to  stock  constitutional,  9-576 

Grant  to,  of  public  lands  and  right  to  oc- 
cupy, state  cannot  impair,  8-822 

Impairment  of  obligation  of  contracts, 
regulation  of  railroads  as,  see  Impair- 
ment OF  Obligation  of  Contracts. 

Leased  lines,  statute  requiring  lessee  to  pay 
tax,  not  unconstitutional,  8-758 

Legislative  or  municipal  regulation  of 
rates,  validity  of,  see  Impairment  of 
Obligation  of  Contracts. 
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RAILROADS  —  CwiVA, 
Municipal  aid,  agreement  for,  as  contract, 

see   iMPAIBMENT  OF  OBLIGATION   OF   CON- 
■HUIlCTS. 

Municipal  control  of,  8-816 

Presumption  against  railroad  under  stat- 
ute constitutional,  9-404 

Privilege  tax  on,  by  state,  see  Commebge. 

Railroad  corporations  as  persons,  9-423 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Process  of 
Law. 

Rates,  equal  protection  of  laws  as  affect- 
ing regulation  of,  see  Equal  Pbotectioic 
OF  Laws. 

Rates  of  railroad  company  organized  by 
Congress,  state  regulation  of,  9-230 

Rates,  state  regulation  of,  as  affected  by 
charter  from  Congress,  9-469 

Rates,  state  regulation  of,  as  impairment 
of  charter  provision,  see  Impairment  of 
Oblioation  of  Contracts. 

R^ulations  of  interstate  commerce  as  af- 
fecting, see  Commerce. 

Right  of  way,  statute  regulating  manner  in 
which  to  be  kept  constitutional,  9-580 

Shippers,  statute  regulating  furnishing  of 
free  transportation  to,  unconstitutional, 
9-478 

Shippers,  statute  requiring  railroad  to  fur- 
nish free  transportation  to,  unconstitu- 
tional, 9-675 

Speed  of  trains,  statute  limiting  in  cities 
constitutional,  9-478 

State  regulation  of,  validity  of,  8-714 

State  taxation  of,  as  tax  on  interstate  com- 
merce, see  Commerce. 

Stations,  power  of  railroad  commission  to 
change  location  of,  8-822 

Streets,  constitutionality  of  forfeiture  of 
right  of  railroad  to  occupy,  ^-479 

Taxation  of,  due  process  of  law  clause  as 
affecting,  see  Due  Process  of  Law. 

Track  connections,  statute  requiring  facili- 
ties for,  constitutional,  9-478 

RATES: 

Due  process  of  law  clause  as  affecting  regu- 
lation of  rates,  see  Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting  regu- 
lation of  railroad  rates,  see  Equal  Pro- 
tection OF  Law. 

Ferry  company,  power  of  state  to  regulate 
rates  of,  8-840 

Gas  rates,  constitutionality  of  statute  regu- 
lating, 9-582 

Grain  elevators,  constitutionality  of  stat- 
ute regulating  rates  of,  9-583 

Injunction  to  prevent  enforcement  of  un- 
reasonable rates,  9-373 

Interstate  commerce  regulations  as  affect- 
ing, 8-402 

Irrigation  rates,  constitutionality  of  stat- 
us regulating,  9-583 

Local  freight  rates,  discriminntion  by  state 
statute  in  favor  of.  v^lid,  9-181 

Power  of  court  to  fix,  9-66 

State  and  municipal  rpofulation  of^  as  im- 
pairment of  charter  provision,  see  Im- 
pairment OF  Obligation  of  Contracts. 

State  reeulation  of  ratos  of  railroads  or- 
ganized by  Congress,  9-230 


RATES  —  Cont'd, 
Stockyard  rates,  constitutionality  of  itat- 

ute  regulating,  9-582 
Turnpike  rates,  constitutionality  of  statute 

regulating,  9-582 
Water  rates,  power  of  state  to  r^^ulate,  8- 

826 
Water  rates,   statute  regulating,  conBtita- 

tional,  9-582 

RATIFICATION: 

See  Constitution;  Treaties. 
Constitution  ratified  by  people,  not  by  state 
governments,  8-274 

REAL  PROPERTY: 

Action  to  recover  possession  of  real  prop- 
erty, jury-trial  clause  applies  to,  fr-340 

Faith  and  credit  clause  as  affecting  judg- 
ments against  real  property,  see  Faith 
AND  Credit. 

Forfeiture  of  land  for  nontenantry,  9-534 

Jury-trial  clause  applies  to  action  to  recov- 
er possession  of,  9-340 

Nontenantry,  forfeiture  of  land  for,  9-634 

Quieting  title  to,  statute  providing  for,  un- 
constitutional, 8-885 

Taking  of,  for  public  use,  what  ooastitutce, 
see  Eminent  Domain. 

Taxation  on  conveyance  of,  8-355 

REBEIililON: 

See  Confederate  States. 
Engaging  in  rebellion,  what  ooDBtitutes,  9- 
627 

RECEIVERS: 

See  Corporations. 

Action  in  tort  against  receiver,  trial  by 
jury  not  essential  in,  9>^41 

Banks,  constitutionality  of  statute  provid- 
ing for  appointment  of  receiver  for,  8- 
834 

Enforcement  of  stockholders*  liabili^  by, 
statute  providing  for,  unconstituticmal, 
8-812 

Jury-trial  clause  not  applicable  to  action  in 
tort  against  receiver,  9-341 

Jury-trial  clause  not  applicable  to  suit  by 
receiver  to  recover  balance  due  on  sub- 
scription to  stock,  9-341 

Stock  subscription,  suit  by  receiver  to  re- 
cover balance  due  on,  jury-trial  clause 
not  applicable  to,  9-341 

Tort,  action  in,  against  receiver,  jury  not 
essential  in,  9-341 

RECEIVING  STOLEN  GOODS: 

Jury  trial,  provision  for,  applies  to  reeeiT- 

ing  stolen  goods,  9-129 
Offense  of,  not  infamous,  9-260 

RECESS    APPOINTMENT: 

See  Offices  and  Officers. 

RECIPROCITY    ACTS: 

Delegation  to  President  of  power  to  find 
facts  to  determine  operation  of,  8-201 

RECONSTRUCTION : 

Election  of  senator  during  and  after,  9-312 

RECORDING  ACTS: 

Contract  obligation  as  affected  by,  see  Im- 
pairment of  Obuoahon  of  CoNTmAois. 
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RECORDS  : 

See  Eyidekcb. 

Faith  and  credit  to  be  given  by  states  to 

records  of  other  states  (see  Faith  and 

Cbedit),  9-142 

REDEMPTION: 

See  MOBTGAQES. 

REFERENCE: 

Compulsory  references,  jury -trial  provision 

as  limiting,  0-344 
Matters  of  account  referred  to  auditor,  9- 

344 
Power  of  court  to  appoint  in  actions  on 
account,  9-344 

REFORMATORY : 

See  Minors. 

REGISTERED   MAUJ: 

See  Postal  Sebvioe. 

REGISTRATION  LAWS: 

Classification  of  cities  under,  constitu- 
tional, 9-595 

REGISTRATION  OF  VESSELS: 

State  statutes  regulating  invalid,  8-472 
RELIGIOUS  CORPORATIONS: 

Act  of  Congress  incorporating,  and  appro- 
priating for,  hospital  of  religious  society 
not  a  violation  of  religious-liberty  clause, 
9-241 

Charter  of  Mormon  church,  power  of  Con- 
gress to  revoke,  9-210 

RELIGIOUS  LIBERTY: 

Constitutional  provisicm  not  a  limitation 
on  states,  9-241 

Ecclesiastical  government  not  subject  to 
judicial  review,  9-242 

Incorporation  of  and  appropriation  for  hos- 
pital of  religious  society  not  a  violation 
of  provision,  9-241 

Judicial  review  of  ecclesiastical  government 
not  authorized,  9-242 

Polygamy  not  protected  by  provision,  9-242 

States,  power  of,  as  to  regulation  of  re- 
ligious worship  not  limited  by  Constitu- 
tion, 9-241 

Territorial  statute  disfranchising  polyg- 
amists  not  unconstitutional,  9-242 

RELIGIOUS  SOCIETIES: 

Charter  of,  a  contract,  8-845 
Ecclesiastical    government   not   subject   to 
judicial  review,  9-242 

REMAND: 

Statute  authorizing  remand  of  causes  from 
federal  court  to  state  court  constitu- 
tional, 9-113 

REMEDIES : 

Adoption  by  federal  court  of  state  remedies, 
extent  to  which  allowed,  9-343 

Blending  of  legal  and  equitable  remedies, 
9-343 

Change  in,  as  affecting  obligation  of  con- 
tract, see  IMPAIBMENT  OF  OBLIGATION  OF 

Contracts. 
Ex  post  facto  Iaws,  whether  statutes  relat- 
ing to  remedies  are,  see  Ex  Post  Facto 

JuAWS, 


REMEDIES  —  Cont'd, 

Faith  and  credit  clause  as  affecting  legis- 
lation by  state  in  regard  to  remedies,  see 
Faith  and  Cbedit. 

Legal  and  equitable  remedies,  effect  of 
blending  of,  on  jury-trial  provision,  9- 
343 

Obligation  and  remedy  distinguished,  8- 
861 

State  control  over  remedies  in  state  courts, 
9-432 

State  remedies,  extent  to  which  federal 
court  may  adopt,  9-343 

States,  suit  to  compel  enforcement  of  statu- 
tory remedy  by,  9-366 

REMOVAL  OF  CAUSES: 

Admission  of  new  state,  effect  where  ad- 
mitting act  fails  to  provide  for  pending 
causes,  9-195 

Admission  of  state,  transfer  of  causes  upon, 
9-194 

Cancellation  of  license  of  foreign  corpora- 
tion removing  cause  from  state  court, 
power  of  state  as  to,  9-115 

Causes  between  citizens  of  different  states, 
removal  of,  to  federal  court,  9-112 

Causes  between  citizens  of  same  state,  re- 
moval of,  to  federal  court,  9-111 

Cause  to  which  state  a  party,  removal  to 
federal  court,  9-112 

Citizens  of  different  states.  Congress  may 
provide  for  removal  of  causes  between, 
9-112 

Citizens  of  same  state,  removal  of  causes 
between,  9-111 

Congress  may  prescribe  time  of  removal,  9- 
113 

Criminal  cases  arising  in  state,  power  to  re- 
move, 9-113 

Defense  arising  under  Act  of  Congress  as 
ground  for  removal  to  federal  courts  9- 
112 

Denial  of  civil  rights  as  ground  for  re- 
moval to  federal  court,  9-112,  635 

Different  circuits,  power  of  Congress  to  au- 
thorize removal  to,  9-111 

Foreign  corporations  removing  cause  from 
state  court,  power  of  state  as  to  cancella- 
tion of  license  of,  9-116 

Foreign  corporations,  state  statute  requir- 
ing agreement  by.  not  to  remove  cause 
unconstitutional,  9-115 

General  power  of  federal  government  as  to, 
8-289 

Limitations  of  actions  prescribed  by  Con- 
gress control  suits  subject  to  removal  to 
federal  court,  9-113 

Local  influence  or  prejudice  as  ground  for 
removal  to  federal  court,  9-112 

New  trial,  grant  of,  as  affecting  re-exami- 
nation of  facts  found  in  state  courts,  9- 
351 

Officers  of  United  States,  removal  of  suits 
against  to  federal  court,  9-112 

Prejudice  or  local  influence  as  ground  for 
removal  to  federal  court,  9-112 

Prosecutions  pending  at  time  of  admission 
of  state,  power  of  Congress  to  retain 
jurisdiction  over,  9-196 

Provisional  courts,  power  of  Congress  to 
provide  for  removal  from  to  courts  of 
United  States,  9-9 
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REMOVAIi  OF  CAUSES  —  Cont'd. 

Ee'^xaminatioii  of  facts  found  by  jury  not 
allowed,  9-350 

Re-examination  of  facts  found  in  state 
eourt,  grant  of  new  trial  as  affecting,  9- 
851 

Remand  to  state  court,  statute  authorizing 
▼alid,  9-113 

Removal  as  to  one  defendant  valid,  9-113 

Removal  may  be  before  or  after  judgment, 
9-113 

State  a  party,  removal  of  cause  to  federal 
court,  9-112 

State  criminal  cases,  power  to  remove,  9- 
113 

State  statutes  cannot  abridge  right  of  re- 
moval to  federal  court,  9-113 

State  to  federal  courts,  power  of  Congress 
to  authorize  removal  from,  9-111 

Statute  authorizing  remand  to  state  court 
valid,  9-113 

Statute  of  limitations  prescribed  by  Con- 
gress controls  causes  subject  to  removal 
to  federal  courts,  9-113 

Stipulation  by  foreign  corporations  not  to 
remove  cause  to  federal  court,  state  stat- 
ute requiring,  unconstitutional,  9-115 

Suits  against  United  States  officers  remov- 
able to  federal  court,  9-112 

Suits  for  acts  done  by  order  of  President, 
Congress  may  remove  to  federal  courts, 
9-112 

Time  of  removal,  power  of  Congress  to  pre- 
scribe, 9-113 

Transfer  of  causes  by  territory  on  admis- 
sion as  state,  8-295 

Transfer  of  causes  upon  admission  of  new 
state,  9-194 

Whole  suit  need  not  be  removed,  9-113 

RBMOVAIi  OF  OFFICERS: 

See  Offices  and  Officebs. 

RENTS: 

See  LAin>LOBD  and  Tenant. 
Tax  on  rents  from  real  and  personal  prop- 
erty a  direct  tax,  8-306 

REPIiEVIN: 

Bond  for  replevin  a  contract,  8-867 
Extension  of  time  of  replevin  on  judgment 
.    unconstitutional,  8-858 

REPRESENT  A'f  ION : 

See  House  of  Representatives. 

REPRISAL: 

See  Mabqub  and  Reprisal,  Letters  of; 
War. 

RESERVATIONS: 

See  Indians;  Public  Lands. 
RESIDENCE: 

Citizenship  and  residence  distinguished,  ^ 
106,  385 

RESIGNATION: 

Effect  of  resignation  of  representative,  d- 
309 

RESOLUTIONS: 

Joint  resolutions  not  distinguishable  from 

bills,  8-338 
Separate  resolutions,  effect  of,  8-338 
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RESTRAINT  OF  TRADE: 

Equity  proceedings  to  restrain  combina- 
tions in  restraint  of  trade,  &-d3 

RETROSPECTIVE  STATUTES: 

Ex   post   facto   statute    law   distinguished 

from,  8-727 
Power  of  Congress  to  enact,  8-296,  343 
Retrospective  operation  not  presumed,   8- 

343 

RETURNS: 

Exclusive  jurisdiction  of  election  returns. 
8-322 

Statutory  provision  as  to  making  in  speci- 
fied time  directory,  8-318 

REVENUE: 

Bills  for  raising,  must  originate  in  House, 
8-337 

REVENUE  LAWS: 

Application  to  Hawaiian  Islands,  8-279 
Application  to  Philippine  Islands,  8-280 
Constitutionality    of    statute    authorizing 

search  for  and  seizure  of  goods,  8-264 
Delegation  to  President  of  power  to  find  * 

facts    to   determine    operation    of    tariff 

reciprocity  provisions,  8-291 
House  of  Representatives,  power  of  as  to, 

8-337 
Import  duties  not  collectible  in  Porto  Rico 

after  ratification  of  treaty  of  cession,  8- 

280 
Imports,  regulations  to  establish  uniform 

standards  of  quality  of,  8-292 
Imports  and  exports,  prohibition  of  duties 

against,  8-267 
Porto  Rico  not  subject  to  revenue  clauses 

of  Constitution.  8-280 
Postal  laws  as,  8-338 
Right  of  free  entry  in  Porto  Rico,  8-280 
Tariff  Act,  time  when  operative,  8-345 
Validity  of,  presumption  as  to,  8-340 

REVIEW : 

See  Appeal  and  Ebbob. 

RIGHT  OF  WAY: 

Indian  Territory,  power  of  Congress  to 
grant,  8-675 

RIPARIAN  OWNERS: 

Determination  of  riparian  ownership  and 
rights  by  state  constitutional,  9-500 

RIPARIAN  RIGHTS: 

See  SuBMEBGED  Lands. 
Interstate  commerce  regulations  as  affect- 
ing, see  CoifMEBCB. 

RIVERS: 

Interstate  commerce  regulations  as  affect- 
ing navigable  rivers,  see  Commbbce. 

ROADS: 

See  Stbeets  and  Highwats. 
State  regulation  of,  8-^93 

ROBBERY: 

Robbing  mail  on  highway  as  highway  rob- 
bery, 8-613 

Vessels  held  by  pirates,  federal  courts  have 
jurisdiction  of  robbery  on,  8-636 

ROLLING  STOCK: 

State  taxation  of,  see  Commebce. 
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RUIiBS: 

See  C0NCEBE88. 

SAIiARIES: 

See  Offices  and  Officebs. 

Congressmen,  time  at  which  compensation 

commences,  8-335 
State  officer's  salary  not  subject  to  state 

taxation,  8-354 

SAIiES: 

Agents,  sales  through,  8-386 

Auction  sales  of  foreign  goods,  state  taxa- 
tion of,  8-894 

Bonds  on  sale  of  foreign  goods,  state  stat- 
ute reqyiring,  valid,  9-172 

Bulk,  constitutionality  of  statute  regulat- 
ing sales  in,  9-593 

Commission  sales  of  farm  products,  stat- 
ute regulating,  constitutional,  9-493 

Commission  sales,  power  of  state  to  regu- 
late, 8-520 

Commission,  shipment  on,  is  interstate  com- 
merce, 8-385 

Conditional  sales,  8-385 

Foreign  corporations,  sale  of  goods  by,  is 
interstate  commerce,  8-384 

Foreign  goods,  state  statute  requiring 
bonds  on  sale  of,  unconstitutional,  9-172 

Futures,  statute  avoiding  sales  of,  consti- 
tutional, 9-410,  4Q5 

Goods  of  other  states,  state  taxation  of,  as 
tax   on   interstate   commerce,   see   CoM- 

IfEBCE. 

Interstate  commerce,  8-377 

Interstate  commerce,  sale  of  goods  in  an- 
other state  is,  8-384 

Interstate  commerce,  sale  of  goods  in  one 
state  for  delivery  in  another  as,  8-384 

Margin  sales  or  sales  for  future  delivery, 
statute  invalidating,  constitutional,  9- 
410,  495 

Original  package,  delivery  by  agent  after 
breaking  not  interstate  commerce,  8-385 

Original  packages,  sales  in,  8-396 

Patent  rights,  statute  imposing  combina- 
tions on*  sale  of,  constitutional,  9-409 

Power  to  regulate  or  forbid  does  not  au- 
thorize prohibition  against  transporta- 
tion, 8-379 

Prohibition  against  sale  of  seed  cotton, 
statute  providing  for,  not  violation  of 
privileges  and  immunities,  9-409 

Regulation  of  by  state  as  affecting  inter- 
state commerce,  see  Commerce. 

Sale  by  sample,  ^  delivery  after  breaking 
bulk,  8-385 

Sale  of  goods  after  arrival  in  state,  not 
interstate  commerce,  8-386 

Sales  by  soliciting  agents,  regulation  of  as 
affecting  interstate  commerce,  see  Com- 
merce. 

Sample,  sales  by,  state  tax  on,  see  Com- 
merce. 

Seed  cotton,  statute  regulating  Rale  of,  not 
violation  of  privileges  and  immunities, 
9-409 

Shipments  C.  O.  D.,  8-385 

Solicitation  or  giving  of  orders  upon  dealer 
outside  of  state  is  interstate  commerce, 
8-384 

Taxation  on  sales  at  exchange,  8-360 
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SALES  —  CimVd, 

Tax  on  privilege  of  selling  property  at  ex- 
change, not  a  direct  tax,  8-308 

Tax  on  sales  of  tobacco  not  a  direct  tax, 
8-307 

Telegraphic  order  from  another  state  is 
interstate  commerce,  8-385 

SALVAGE: 

Sales  of  salvage  goods,  restrictions  on,  by 
state,  8-498 

SAMPLE: 

Sale  by  sample,  delivery  after  breaking 
bulk,  8-385 

SAVINGS  BANKS: 

State  taxation  of  deposits  of,  invested  in 
United  States  bonds,  9-233 

SCHOOL  BOOKS: 

See  Contracts. 

Statute  prescribing  system  of,  to  be  used, 
not  a  contract,  8-773 

SCHOOLS: 

Equal  protection  of  laws  as  affecting  stat- 
ute regulating,  see  Equal  Protection 
OF  Law. 

Establishment  of  special  school  district, 
not  a  violation  of  due-process  clause,  9- 
531 

Exclusion  of  negroes  from  public  schools 
not  a  violation  of  Thirteenth  Amend- 
ment, 9-380 

Separate  schools  for  white  and  colored 
children,  statute  providing  for,  constitu- 
tional, 9-401,  564 

Text-books,  state  may  require  uniform,  8- 
521 

Unvaccinated  children,  exclusion  of,  from 
public  schools  not  a  denial  of  equal  pro- 
tection of  laws,  9-604 

SCHOOL  TOWNSHIPS: 

Act  incorporating,  not  a  contract,  8-784 

SCIRE  FACIAS: 

Revival  of  dormant  judgment  by  writ  of 
scire  facias,  constitutionality  of  statute 
changing  rule  as  to,  8-886 

SCRIP: 

See  Master  and  Servant. 

SEAMEN: 

Alien  seamen,  coercing  services  of,  on 
American  vessel,  a  violation  of  Thir- 
teenth Amendment,  9-379 

Congress,  regulations  of  in  regard  to,  8-373 

Contract  of  seamen  not  a  violation  of 
Thirteenth  Amendment,  9-380 

Contract  of  seamen,  validity  of  statute  reg- 
ulating, 9-297 

Contracts  for  hire  of,  admiralty  jurisdic- 
tion of,  see  Admiralty. 

Desertion  of,  aiding  or  enticing,  punish* 
ment  by  state,  8-473 

Regulation  of  contracts  of,  8-681 

SEARCHES  AND  SEIZURES: 

Affidavit  by  officer  upon  information,  suffi- 
ciency to  show  probable  cause,  9-255 

Affidavit  sufficient  to  show  probable  cause, 
9-254 

Affirmation  of  common-law  principles,  pro- 
vision is,  9-250 
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SKARCHES  AND  SEIZURES  —  ConVd, 

Aliens  residing  in  United  States,  protec- 
tion of  clause  applies  to,  0-250 

Application  of  provision  limited  to  crimi- 
nal cases,  0-250 

Arrest  and  detention  under  order  of  war 
department,  a  violation  of  provision,  0- 
254 

Arrest  as  suspicious  person  a  violation  of 
provision,   0-254 

Arrest  by  executive  branch  of  government 
not  allowed,   9-254 

Arrest  must  be  upon  probable  cause,  9-254 

Bank  books  and  papers,  statute  authoriz- 
ing inspection  of,  constitutional,   9-252 

Books  and  papers  relating  to  fraud  on 
revenue,  statute  providing  for  seizure 
of,  not  violation  of  due-process  clause, 
9-301 

Books,  officer's  inspection  of,  limited  to 
determining  identity,  9-252 

Common-law  principles  affirmed  by  provi- 
sion, 9-250 

Compelling  witness  to  testify  before  Senate 
as  to  business  transaction  not  an  un- 
reasonable service,  9-253 

Compulsory  production  of  contracts  by 
interstate  corporation,  9-253 

Compulsory  production  of  documents, 
clause  applies  to,  9-251 

Compulsory  production  of  documents  to 
which  litigant  has  no  title,  constitution- 
ality of,  9-252 

Constitutionality  of  statute  authorizing 
search  for  and  seizure  of  smuggled 
goods,  8-264 

Constitutional  provision  as  to,  does  not 
apply  to  states,  9-249 

Criminal  cases,  application  of  provision 
limited  to,  9-250 

Evidence,  papers  obtained  by  unreasonable 
search  may  be  used  as,  9-253 

Fifth  Amendment,  relation  of,  to  prohibi- 
tion against  searches  and  seizures,  9-250, 
251 

Information,  affidavit  by  officer  upon,  show- 
ing probable  cause,  9-255 

Information  for  enforcement  of  penalty, 
extent  to  which  jury-trial  clause  applies 
to,  9-340 

Inspection  of  private  papers  deposited  in 
bank  vault,  9-252 

Inspection  of  sealed  packages  as  violation 
of  prohibition  against,  ^616 

Jury-trial  clause,  extent  to  which  applica- 
ble to  information  for  enforcement  of 
penalty,  9-340 

Juiy-trial  provision,  extent  to  which  ap- 
plicable to  seizures  on  land  under  reve- 
nue laws,  9-340 

Mail  matter,  clause  applies  to  opening  of, 
0-251 

Officer's  search  in  books  limited  to  ques- 
tion of  identity,  9-252 

Opening  letters  and  papers  in  mail,  clause 
applies  to,  9-251 

Papers  illegally  obtained,  use  as  evidence 
not  a  violation  of  provision,  9-253 

Private  papers  deposited  in  bank  vault, 
inspection  of,  9-252 

Probable  cause  for  arrest,  necessity  for 
showing,  9-254 


SEARCHES  AND  SEIZURES  —  Conrd. 

Probable  cause,  sufficiency  of  affidavit 
showing,  9-254 

Production  of  contracts  by  interstate  cor- 
porations, power  of  court  to  compel,  9- 
353 

Production  of  documents  under  compul- 
sion, clause  applies  to,  9-251 

Production  under  compulsion  of  documents 
to  which  litigant  not  entitled,  constitu- 
tionality of,  9-252 

Prohibition  against  liberal  I  v  construed, 
8-255 

Reasonableness  of  search  a  judicial  ques- 
tion, 9-251 

Resident  aliens,  protection  of  clause  ap- 
plies to,  9-250 

Right  of  action  for  violation  of  provision. 
Congress  cannot  take  away,  9-255 

Search  warrant  against  individual  not  pro- 
hibited, 9-251 

Search  warrant,  detention  of  offender  un- 
der, unconstitutional,  9-433 

Seizure  and  forfeiture  of  vessels,  power  of 
Congress  as  to,  9-253 

Seizure  of  books  and  papers  relating  to 
fraud  on  revenue,  statute  providing  for, 
not  violation  of  due-process  clause,  9-301 

Seizure  on  land  under  revenue  laws,  ex- 
tent to  which  jury-trial  provision  ap- 
plicable to,  9-340 

States,  constitutional  provision  as  to 
searches  and  seizures  not  applicable  to, 
9-249 

Suspicious  person,  arrest  as,  violation  of 
provision,  9-254 

Territories,  provision  applies  to,  9-250 

Use  of  papers  illegally  obtained  as  evi- 
dence not  a  violation  of  constitutional 
provision,  9-253 

Vessels,  power  of  Congress  as  to  seizure 
and  forfeiture  of,  9-253 

Violation  of  provision.  Congress  cannot 
take  away  right  of  action  for,  9-255 

Witnesses,  compelling  testifying  by,  be- 
fore Senate  as  to  business  transaction 
not  an  unreasonable  search,  9-253 

SEARCH  WARRANT: 

See  Searches  and  Seiziticbs. 

SECESSION: 

Effect  of  ordinance  of,  9-235 
Ordinance  of  secession  of  no  effect,  8-277 
Power  of  secession  denied,  8-276 
Representation  in  Congress  as  affected  by 
secession  of  states,  9-625 

SECRETARY  OF  INTERIOR: 

See  Offices  and  Officers. 

SECRETARY  OF  TREASURY: 

See  Offices  and  Officers. 

SECRETARY  OF  WAR: 

See  Offices  and  Officers. 
Authority  to  require  alteration  in  bridge 
over  navigable  waters,  8-294 

SECRET  SESSIONS: 

See  Contempt. 

SECURITIES: 

Certificates  of  indebtedness  of  United 
States,  state  taxation  of,  9-233 
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SECVRITIBS  —  ConVd, 
Counterfeiting  and  forging,  see  CoimTEB- 

FEITINO  AND  FOBOING. 

Notes  of  United  States,  state  taxation  of, 

9-233 
Obligations  of  United  States,  state  taza^ 

tion  of,  9-233 

SEED  COTTON: 

See  Sales. 

SEEDS  AND  PLANTS: 

State  regulation  of  sale  of,  8-610 

SEIZURE: 

See  AOMIBALTT. 

SEIZURES: 

See  Seabchbs  and  Seizures. 

SELF-INCRIMINATING  EVIDENCE: 

See  Evidence. 

SENATE: 
Appointment  of   officers  by,   see   Offices 

AND  Officebs. 
Appointment  of  senators  by  executive: 

Appointment  until  next  meeting  of 
legislature,  8-313 

Duration  of  recess  appointment,  8-313 

Governor's  power  to  fill  vacancies,  8- 
313 

Beappointment  of  incumbent,  8-313 

Secretary  of  state  cannot  pass  upon 
legality  of,  8-322 

Session  intervening  between  resigna- 
tion and  appointment,  8-314 

State  Supreme  Court  cannot  deter- 
mine legality  of,  8-323 

Vacancy  not  existing  at  time  of  ap- 
pointment, 8-314 
Criminal  charge  against  members,  investi- 
gation by  Innate,  8-329 
Election  of  senators: 

After  reconstruction,  8-312 

Bribery  invalidates  election,  8-324 

By  territorial  legislature  before  for- 
mal admission,  8-312 

Conclusiveness  of  findings,  8-324 

During  existence  of  provisional  gov- 
ernment, 8-312 

Effect  given  to  Act  of  Congress  regu- 
lating, 8-324 

Effect  of  resolution  passed  after  in- 
vestigation, 8-324 

Election  laws  passed  by  territorial 
legislature  illegally  elected  invalid, 
8-317 

Exclusive  jurisrliction  of  election  re- 
turns and  qualifications,  8-322 

Executive  commission  not  conclusive, 
8-324 

Fraud,  election  by  lep^iaNture  elected 
by  fraud  not  lepjal,  8-311 

Investigation  of  election  after  expira- 
tion of  term,  8-325 

Investigation  of  right  of  legislator  to 
sit,  8-324 

Limit  to  investitzntion  pf«  to  qualifi- 
cations of  members,  8-325 

Minority,  election  bv,  8-313 

Quorum  of  lepislatnre,  majority  of 
those  elected  constitutes,  8-312 

Right  of  legislator  to  vote  f6r  him- 
self, 8-313 


SENATE  —  Conrd. 
Election  of  senators  —  Cont'd, 
Rival  legislatures,  8-312 
State  constitutional  provisions,  effect 

of,  8-317 
State  laws  regulating,  effect  of: 

As  to  making  returns  in  specified 

time,  8-318 
As  to  time  and  place  of  holding 

elections,  8-317 
Failure   to   prescribe   vote   neces- 
sary to  elect  senator,  8-318 
Relation    of     state    and    congres- 
sional powers,  8-320 
While  state  in  insurrection,  8-312 
Expiration  of  term,  effect  of,  upon  inquiry 

as  to  elections,  8-325 
Expulsion  of  senators: 

From  the  Confederate  States,  8-329 
Misdemeanor,  expulsion  for,  8-329 
Power  of  Senate  to  expel,  8-329 
Treason,  expulsion  for,  8-329 
Findings  of,  conclusive   in  election  cases, 

8-324 
Impeachment,  trial  of,  8-316 

Compelling   attendance   of    witnesses, 
8-316 
Investigation  by,  8-327 
Necessity  of  consent  to  appointments,  8- 

287 
Oath  required  of  members,  9-239 
Powers  as  to  impeachments,  8-287 
Qualifications  of  senators: 

"An  inhabitant  of  that  state,"  8-314 
Appointment  to  office  not  in  fact  exist- 
ing does  not  affect  eligibility,  8-335 
Certificate  of  governor  showing  ap- 
pointee to  be  inhabitant,  8-314 
Citizenship,  8-314 
Exclusive    jurisdiction   of     Senate    to 

determine,  8-322 
Extent  to  which  inquiry  may  be  made, 

8-325 
Incumbency  of  incompatible  office,  ef- 
fect  of   resignation   before   assump- 
tion of  duties,  8-334 
Inhabitant  of  state  at  time  of  election, 

8-314 
Power  of  states  to  add  to  qualifica- 
tions, 8-314 
Resignation  from  office  virtually  abol- 
ished not  prerequisite,  8-335 
Ratification  of  treaties  by,  8-287 
Service  of  Senate  process  by  deputy  ser- 

geant-at-arms,  8-327 
Treaties,    powers    of    Senate    as    to,    see 

Treaties. 
Vacancies,  power  of  executive  to  fill,  8-313 

SENTENCE  AND  PITNTSHMENT: 

Alternative  punishments,  compliance  with 

one  cf,  bars  infliction  of  the  other,  9-276 
Assault  with  dangerous  weapon,  ten  years' 

imprisonment  not  unusual   punishment, 

9-354 
Commutation    of     death    sentence    to    life 

imprisonment,  effect  on  writ  of  habeas 

corpus,  9-20 
Commutation  of  sentence  by  President,  9- 

19 
Comparison  to  determine  reasonableness  of 

punishment,  9-353 
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SfiNTEaVCB  AND  PUNISHMENT  —  (7on. 

Compliance  with  one  of  alternative  pun- 
ishments bars  infliction  of  the  other,  9- 
276 

Gruel  and  unusual  Dunishments,  privileges 
and  immunities  clause  of  Fourteenth 
Amendment  as  affecting,  9-390 

Cumulative  sentence,  unconstitutionality 
of  statute  providing  for,  8-738 

Death  penalty,  execution  of,  by  shooting 
not  cruel  and  unusual  punishment,  9- 
354 

De  ^aatQ  judge,  sentence  by^  not  denial  of 
equal  protection,  9-557 

De  idGto  judge,  sentence  by,  valid,  9-437 

Degrees  of  offenses,  constitutionality  of 
statute  changing  definition  of,  8-739 

Due-process  clause  as  affecting,  see  Due 
Process  of  Law. 

Equal  protection  of  laws,  effect  of  pro- 
vision as  to  crimes  and  punishment,  see 
Equal  Protection  or  Law. 

EsD  post  facto  laws,  whether  statute  pro- 
viding for  change  of  punishment  is,  see 
Ex  Post  Facto  Law. 

Extent  of  punishment,  rule  as  to,  9-353 

Good  conduct,  constitutionality  of  statute 
affecting  reduction  in  imprisonment  for, 
8-738 

Illegal  sale  of  intoxicating  liquors,  reason- 
ableness of  punishment  for,  9-354 

Imprisonment  in  penitentiary  as  determin- 
ing infamous  nature  of  crime,  9-259 

Intoxicating  liquors,  reasonablenessr  of 
punishment  for  illegal  sale  of,  9-354 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  as  affecting  cruel  and 
unusual  punishments,  9-399 

Punishments  of  torture  not  allowed,  9- 
353 

Reasonableness  of  punishment  not  ascer- 
tained by  comparison,  9-353 

Reduction  of  sentence  on  second  offense, 
constitutionality  of  statute  denying,  8- 
738 

Resentence  after  serving  part  of  illegal 
sentence  not  denial  of  equal  protection 
of  laws,  9-558 

Resentence  after  serving  part  of  unlawful 
sentence  not  a  violation  of  privileges 
and  immunities,  9-401 

Shooting  as  mode  of  executing  death  pen- 
alty not  cruel  and  unusual  punishment, 
9-354 

Subsequent  offense,  increase  of  punishment 
for,  8-738 

Suspension  of  sentence  for  indefinite  time 
not  within  power  of  court,  9-15 

Territories,  prohibition  against  cruel  and 
unusual  punishments  applicable  to,  9- 
352 

Torture  not  allowed,  9-353 

Treason,  constitutional  provisions  for  pun- 
ishment of,  9-140 

Whipping  not  cruel  and  unusual  punish- 
ment, 9-363 

SBPARATION: 

See  Divorce. 

SEQUESTRATION : 

Constitutionality  of  statute  affecting,  8-886 


SERGEANT- AT- ARMS  : 

Action  for  trespass  against,  for  detention 
of  one  committed  for  contempt,  8-329 

Service  of  process  by  deputy  of,  inaiilB- 
cient,  8-327 

SERVICE  OF  PROCESS: 

Congress  may  authorize  service  in  or  ont 
of  district,  9-68 

Corporations,  statute  regulating  mode  of 
service  on,  valid,  8-886 

Due  process  of  law  clause  as  affected  by 
validity  of  service,  see  Due  Process  or 
Law. 

Exemption  of  members  from,  8-332 

Faith  and  credit  to  be  given  foreign  judg- 
ment as  affected  by  service,  see  Faith 
AND  Credit. 

Interstate  commerce,  service  on  peraoa 
temporarily  within  state  not  interference 
with,  8-520 

Privileges  and  immunities  clause  as  affect- 
ing validity  of  laws  regulating  service 
on  nonresidents,  see  Citizens. 

Service  of  Senate  process  by  deputy  ser- 
geant-at-arms,  8-327 

State  process,  service  in  property  of  fed- 
eral government,  see  Public  Pbopebtt, 
Buildings,  and  Grounds. 

Subpoena  may  be  served  on  member  of  Con- 
gress, 8-332 

SERVITUDE: 

See  Thirteenth  Amendment. 
Enforcement  of  state  servitudes  not  a  Tio- 
lation  of  due-process  clause,  9-608 

SETTLEMENT    OF    DECEDENT'S    ES- 
TATE: 

Bankruptcy  Act  as  affecting,  8-602 

SEVENTH  AMENDMENT: 

Right  of  trial  by  jury  as  affecting  dis> 
tinction  of  jurisdiction  between  law  and 
equity,  9-82 

SHIPPERS: 

See  Railroads. 

SHIPS  AND  SHIPPING: 

See  Admiralty. 

Admiralty    jurisdiction    over,    see    Anxi- 

RALTT. 

Congress,  regulations  of,  in  regard  to,  8- 

373 
Conspiracy   to   destroy    vessel,   power   of 

Congress  to  punish,  8-400 
Detention  of  vessels  suspected  of  violating 

neutrality  laws  not  a  taking  of  private 

property,   9-315 
Duties,    as  *  to   limitation   upon   collection 

of,  see  Ports. 
Entering,    clearing,    and     paying    duties, 

limitation  on  power  of  state  to  require, 

8-707 
Inspection  laws  as  affecting  vessels,  8-^97 
Inspection  of  vessels  of  nonresidents,  va- 
lidity of  statute  providing  for,  9-181 
Interstate  commerce,  8-377 
Interstate  commerce  regulations  as  affeot- 

ing,  see  Commerce. 
Interstate  commerce,  rule  for  vesiel  dis> 

charging  passenger  as  regulation  of,  8- 

380 
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SHIPS   AND   SHIPPING  —  Conrrf. 

Interstate  commerce,  vessels  as  instrumen- 
talities, 8-370 

License  and  inspection  statutes  applicable 
to  boats  engaged  on  ferries  within  state, 
8-486 

Liens  against  vessel,  state  statute  regu- 
lating, 8-373 

Limitation  of  vessel  owner's  liability,  effect 
of,  9-94 

Overloading,  power  of  Congress  to  prohibit, 
8-685 

Seizure  and  forfeiture  of  vessel,  power  of 
Congress  as  to,  9-253 

State  statutes  regulating,  as  affecting  in- 
terstate commerce,  see  Commerce. 

State  taxation  of,  as  tax  on  interstate 
commerce,  see  Commerce. 

Synopsis  of  laws.  Congress  may  regulate 
posting  of,  in  vessels,  9-94 

Tonnage,  power  of  state  to  impose  on 
vessels,  see  Taxation. 

Veaeels  enrolled  under  Act  of  Congress, 
federal  control  of,  9-94 

SIXTH  AM£NDM£NT: 

Construction  to  be  given  to  in  case  of 
conflict  with  prior  article,  9-325 

SLAUGHTER-HOUSBS : 

See  Trade  Combinations  and  Tbusts. 

Due  process  of  law  clause,  statute  giving 
monoply  of  slaughter-house  business  not 
violation  of,  '9-502 

Regulation  of  business  of,  statute  provid- 
ing for,  constitutional,  9-585 

SLAVES  AND  SLAVERY: 

Abolition  of  slavery  by  Thirteenth  Amend- 
ment, 9-376 

African  slave  trade,  8-687 

Alaska,  Thirteenth  Amendment  prohibits 
Indian  slavery  in,  9-377 

Alien  negroes,  right  of  state  to  regulate 
entry  of,  not  affected  by  Thirteenth 
Amendment,  9-378 

Alien  not  deported  where  remand  to 
slavery  would  result,  9-380 

Arrest  and  sale  of  runaway  slave,  state 
law  permitting,  valid,  9-192 

Chain  gang,  ordinance  providing  for,  con- 
stitutional, 9-380 

Chickasaw  Nation,  emancipation  of  slaves 
of,  9-377 

Civil  rights,  legislation  relating  to,  9-382 

Commerce,  importation  and  migration 
clause  as  limitation  on  power  to  regu- 
late, 8-688 

Congress  cannot  prohibit  denial  of  privi- 
leges of  public  place,  9-381 

Congress  has  power  to  prohibit  peonage, 
9-381 

Congress  may  enforce  prohibition  against, 
9-381 

Congress  may  regulate  slave  trade,  8-422 

Constitutionality  of  atatiito  providing  for 
return  of  escaped  slaves,  0-189 

Contracts  for  sale  of,  cannot  be  impaired, 
8-859 

Denial  of  admission  to  priviloGrea  of  public 
place.  Congress  cannot  prohibit,  9-381 

Deportation  of  alien  resulting  in  remand- 
ing to  slavery,  9-380 
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SLAVES  AND  SLAVERY  —  Con<U 

Deportation  of  slaves,  statute  providing 
for,  not  ex  post  facto  law,  S~j2S 

Disability  of  negroes  as  witnesses.  Thir- 
teenth Amendment  removes,  9-383 

Effect  of  Thirteenth  Amendment,  9-377 

Emancipation  of  escaped  slaves,  purpose  of 
clause  prohibiting,  9-189 

Emancipation  of  slaves  of  Chickasaw  Na- 
tion by  Thirteenth  Amendment,  9-377 

Emancipation   proclamation,  see   Wab. 

Enforced  labor  to  repair  public  highways, 
statute  providing  for,  constitutional, 
9-380 

Entry  of  alien  negroes,  right  of  state  to 
regulate,  not  affected  by  Thirteenth 
Amendment,  9-378 

Escaped  slaves,  prohibition  against  eman- 
cipation of,  9-189 

Establishment  of  police  system  by  Congress 
not  authorized  by  amendment,  9-381 

Exclusion  from  public  schools  not  a  viola- 
tion of  prohibition  against  slavery,  9- 
380 

Exclusiveness  of  power  of  Congress  to  leg- 
islate as  to  escaped  slaves,  {P-190 

Extraterritorial  slave  trade,  legislation  as 
to,  8-688 

Free  state,  effect  of  taking  slaves  volun- 
tarily into,  9-183 

Fugitive-slave  clause,  relation  of  importa- 
tion and  migration  clause  to,  8-688 

Fugitivj  slave,  jury  trial  not  essential  to 
proceedings  for  return  of,  9-341 

Fugitive-slave  law  constitutional,  9-190 

Fugitive  slaves,  exclusive  power  of  Con- 
gress to  legislate  as  to,  9-190 

Harboring  slaves,  state  statute  prohibit- 
ing, valid,  9-191 

Importation  and  migration  clause  as  limi- 
tation on  power  to  regulate  commerce, 
8-688 

Importation  clause  confined  to  African 
race,  8-687 

Importation  clause,  effect  on  slavery,  8-687 

Imprisonment  of  slaves  for  crimes,  compen- 
sation clause  does  not  apply  to,  9-316 

Indian  slavery  in  Alaska,  Thirteenth 
Amendment  prohibits,  9-377 

Involuntary  servitude  (see  Thibteentb 
Amendment),  what  constitutes,  9-377 

Jury  trial  not  essential  to  proceedings  for 
return  of  fugitive  slave,  9-341 

Marriage  of,  constitutionality  of  statute 
legalizing,  8-855 

Note  given  for  purchase  of  slave,  Thir- 
teenth Amendment  does  not  prohibit 
recovery  on,  9-377 

Peonage,  power  of  Congress  to  prohibit, 
9-381 

Police  system,  amendment  does  not  author- 
ize establishment  of,  by  Congress,  9-381 

Prohibition  asfainst,  power  of  Congress  to 
enforce,  9-381 

Purchase  and  exportation  of  slaves,  va- 
lidity of  statute  regulating,  9-183 

Purpose  of  clause  prohibiting  emancipa- 
tion of  escaped  slaves,  9-189 

Recaption  of  slave  taken  by  master  into 
free  state  not  allowed,  9-190 

Reclamation  of  slave  from  unorganized 
territorial  possessions,  9-191 
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SliAVES   AND    SLAVERY  —  Cont'd. 

Recovery  of  price  of  slaves,  Thirteenth 
Amendment  does  not  prohibit,  0-377 

Removal  of  disability  of  negroes  as  wit- 
nesses, 0-383 

Repair  of  public  highways,  statute  re- 
quiring labor  for,  constitutional,  9-380 

Return  of  escaped  slaves,  cases  to  which 
provision  applies,  9-190 

Return  of  escaped  slaves,  constitutionality 
of  statute  providing  for,  9-189 

Runaway  slave,  state  law  permitting  ar- 
rest and  sale  of,  valid,  9-192 

Separate  railway  accommodations,  statute 
requiring,  does  not  create  involuntary 
servitude,  9-379 

Servitude  which  is  prohibited  by  Thir- 
teenth Amendment,  9-377 

Slavery  and  involuntary  servitude,  defini- 
tion, 9-377 

Slaves  included  in  apportionment  of  repre- 
sentatives and  direct  taxes,  8-305 

Slave  taken  by  master  into  free  state,  re- 
caption of,  not  allowed,  9-190 

State  cannot  legislate  as  to  emancipation 
of  escaped  slaves,  9-190 

State  law  permitting  arrest  and  sale  of 
runaway  slave  valid,  9-192 

State  regulation  of,  8-521,  522 

States,  importation  and  migration  clause 
not  applicable  to,  8-689 

State  statute  prohibiting  harboring  slave 
constitutional,  9-191 

Suppression  of  slave  trade,  8-636 

Territorial  possessions,  reclamation  of 
slaves  from,  prior  to  organization  of, 
9-191 

Thirteenth  Amendment  does  not  affect 
right  of  state  to  regulate  entry  of  alien 
negroes,  9-378 

Thirteenth  Amendment,  effect  of,  9-376 

Thirteenth  Amendment,  purpose  of,  9-376 

Title  of  ownership  in  slaves,  constitutional 
provision  as  to,  9-189 

Unorganized  territorial  possessions,  recla- 
mation of  slaves  from,  9-191 

Vagrants,  statute  providing  for  hiring  out, 
a   violation   of   Thirteenth   Amendment, 
•  9-379 

Witnesses,  amendment  removes  disability 
of  negroes  as,  9-383 

Working  out  fines  on  city  streets,  ordi- 
nance providing  for,  constitutional,  9- 
380 

SliEEPING-CAR  COMPANIES : 

Privilege  tax  on,  by  state,  see  CoMiCEBCfE. 
State   taxation   of,    as    tax   on    interstate 
commerce,  see  Commerce. 

SMOKE: 

Ordinance  prohibiting  emission  of,  as  nui- 
sance constitutional,  9-304 

SOLDIERS*   HOME: 

Intoxicating  liquors,  statute  regulating 
sale  or  gift  of,  in  vicinity  of  Soldiers* 
Home  constitutional,  9-406 

Jurisdiction  of  federal  government  over 
National  Soldiers'  Home,  8-670 

Land  purchased  by  corporation  for,  juris- 
diction of  federal  government  over,  8- 
664 


SOIiDIERS'  HOME  — Coy»<U 
National    Soldiers'    Home  not  subject  to 

sUte  control,  9-229 
Right  of  inmates  to  vote,  8-670 

SOUTH  CAROLINA: 

Validity  of  dispensary  law,  8-434 

SPEAKER: 

Action  of  trespass  against,  for  conuniasion 
for  contempt,  8-329 

SPECIAL  ASSESSMENTS: 

Benefit,  special  assessment  in  excess  of,  8- 
661 

Defective  assessments,  curing  of,  by  stat- 
ute, 8-660 

District  of  Columbia,  assessments  on  prop- 
erty in,  for  national  purposes,  8-660 

District  of  Columbia,  defective  assessments 
in,  cured  by  statute,  8-660 

District  of  Columbia,  limitation  on  powers 
of  Congress  as  to  assessments  in,  8-660 

District  of  Columbia,  regulation  of  assess- 
ments in,  by  Congress,  8-660 

District  of  Columbia,  special  assessment  in 
excess  of  benefit,  8-661 

Due  process  of  law  clause  as  affecting  pro- 
ceedings for,  see  Due  Process  of  Ijlw. 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Public  improvements,  assessment  for,  not 
a  contract,  8-857 

SPECIAL  INTERROGATORIES: 

See  Verdict. 

SPECIAL  PRIVILEGES: 

Privileges  and  immunities  clause  does  not 
relate  to,  9-161 

SPEECH: 

Freedom  of,  see  Freedom  of  Speech  and 
Press. 

STAMP  TAX: 

See  Taxation. 

Exports,  stamp  tax  on,  see  Exports. 

Imposition   by   state   as  interference  with 

commerce,  see  Commerce. 
On  legal  process  and  papers  not  a  direct 

tax,  8-307 
On  sale  of  stock  certificates  not  a  direct 

tax,  8-307 

STARE  DECISIS: 

Change  of  judicial  construction  as  impair- 
ment of  obligation  of  contract,  8-865 

Rule  of,  as  element  of  obligation  of  con- 
tract, 8-864 

STATE  BANK  NOTES: 

See  Bills  of  Credit. 

STATE  BANKS: 

See  Banks  and  Banking. 

STATF  rorXCTIi: 

Decision  on  tic  vote  in  election  of  repre- 
sentative not  valid,  8-298 

STATE  COURTS: 

See  Courts. 

STATE  DEBT: 

ExpTTipt  debt  of  state,  taxation  of,  in  an- 
other state  constitutional,  9-142 
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STATCS: 

See  CoiCHERCE;  Police  Poweb. 
Acta  of  individuals  or  corporations,  faith 
and  credit  not  required  to  be  given  to, 
9-142 
Admission  of  new  state: 

Civil  jurisdiction  upon  admission,  9- 
197 

Conditions,  power  of  Congress  to  pre- 
scribe,  9^194 

Consent  of  legislature  of  state  con- 
cerned essential,  9-194 

Constitutional  equality  between  new 
and  old  states,  9-197 

Creation,  Congress  has  no  power  as  to, 
9-193 

Criminal  jurisdiction  upon  admission^ 
9-197 

Effect  of,  9-194 

Eminent  domain,  new  state  may  exer- 
cise right  of,  9-199 

Exemption  of  property  of  United 
States  from  taxation,  9-197 

Failure  to  provide  for  pending  cases 
upon  admission,  validity  of,  S^195 

General  civil  and  criminal  jurisdiction 
upon  admission,  9-197 

Improvement  of  navigation,  power  of 
new  state  as  to,  9-198 

Indian  reservations  in  admitted  terri- 
tory, jurisdiction  over,  9-195 

Indians,  vested  fishing  rights  of,  under 
treaty  not  extinguished,  9-195 

Indian  treaties,  effect  of  admission  on, 
9-196 
*  Indian  treaty,  right  under,  to  hunt  on 
public  lands  abrogated  by  admission, 
9-196 

Jurisdiction  over  Indian  reservations 
in  admitted  territory,  9-195 

Laws  enacted  by  territorial  legislature 
after  admission,  validity  of,  9-196 

Laws  of  United  States  extend  over  new 
state,  9-196 

Libel  suits,  effect  of  admission  upon, 
9-196 

Navigable  waters,  control  of  new  state 
over,  9-198 

Navigation,  power  of  new  state  as  to 
improvement  of,  9-198 

New  state  on  equal  footing  with  old 
states,  9-197 

Pending  causes,  effect  of  failure  of  ad- 
mitting act  to  provide  for,  9-196 

Pending  prosecutions,  effect  of  admis- 
sion upon,  9-196 

Power  of  Congress  as  to,  9-193 

Property  of  United  States,  exemption 
from  taxation,  9-197 

Property  owned  by  territory,  title  to 
passes  to  new  state,  9-198*^ 

Prosecutions  pending^,  effect  of  admis- 
sion upon,  9-195 

Public  and  unoccupied  lands  in  ad- 
mitted state,  title  of  United  States 
to,  9-196 

Removal  of  causes  to  federal  and  state 
courts  upon  admission,  9-194 

Representation  in  Congress,  time  of 
commencement  of,  9-199 

Reserved  jurisdiction  of  Congress  in 
Indian  reservation  in  admitted  terri- 
tory, 9-196 


STATES  —  ConVd. 
Admission  of  new  state  —  Cont'd. 

Rights  acquired  by  new  state,  9-197 

Rights  remaining  in  national  govern- 
ment, 9-196 

Shore  or  tide  lands,  extent  to  which 
new  state  acquires  title  to,  9-198 

Status  of  proprietorship  of  public 
lands  in  admitted  state  under  state 
sovereignty,  9-196 

Territorial  legislature  in  session  at 
time  of  admission,  validity  of  laws 

Sassed  by,  9-196 
e  lands,  extent  to  which  new  state 
acquires  title  to,  9-198 
Title  to   property  owned  by  territory 

passes'  to  new  state,  9-198 
Title  to  shore  or  tide  lands,  extent  to 

which  new  state  acquires,  9-198 
United  States  entitled  to  property  and 
unoccupied  lands  in  admitted  terri- 
tory, 9-196 
Vested  fishing  rights  of  Indians  under 
treaty  not  extinguished  by  admission, 
9-196 
Agencies  of  states,  privileges  and  immuni- 
ties clause  of  Fourteenth  Amendment  not 
applicable  to  acts  of,  9-393 
Agreements  between,  consent  of  Congress  to, 

8-899 
Agreements  between  states  as  to  boundary 

line,  validity  of,  8-906 
Agreements  betweai  states,  what  are,  8-905 
Agreements  entered  into  before  adoption  of 

constitution    alid,  8-906 
Agreements,  grant  of  franchise  to  corpora- 
tion by  two  states  not  within  prohibition 
against,  8-906 
Alienation  of   state   sovereignty,    cases    in 

which  possible,  9-357 
Appointment  of  electors,  discretion  of  state 

as  to,  9-5 
Arms,  constitutional  provision  as  to  right 
to  keep  and  bear,  not  applicable  to  states, 
9-247 
Army,  states  cannot  provide  rules  for  regu- 
lation of,  8-649 
As  separate  sovereignties,  8-287 
Authority  to  enroll  militia,  8-900 
Autonomy  of,  8-288 

Bankruptcy  laws,  power  of  states  to  enact 
in    absence   of   congressional    action,    8- 
692 
Bills  of  credit,  prohibition  against  issuance 

of  by  states,  8-271 
Binding  effect  of  union  formed  by  constitu- 
tion, 8-276 
Boundary  between  national  and  state  sover- 
eignty, 8-287 
Boundary  lines,  power  of  states  to  enter 

into  agreements  as  to,  8-906 
Boundary   line,   validity  of  agreement  be- 
tween states  as  to,  8-906 
Bounties  to  drafted  or  recruited  men,  8- 

647 
Bridge  over  boundary  waters,  grant  by  two 
states  of  franchise  for  erection   of,  not 
within  prohibition,  8-907 
Citizens    and    states    distinguished    in    de- 
termining jurisdiction  of  federal  courts, 
9-103 
Citizens  cannot  sue  state  in  Circuit  Coart 
of  United  States,  8-769 
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STATES  —  CfmVd, 

Citizenahip,  choice  of  state  as  affecting,  0- 
388 

Citizenship  of,  distinguished  from  citizen- 
ship of  United  States,  9-387 

Citizens,  states  are  not,  9-106 

Coinage  of  money  by,  prohibited,  8-714 

Coihmon  property  of  states,  privileges  and 
immunities  clause  as  affecting  state  regu- 
lation of,  see  Citizens. 

Compact  between,  consent  of  Congress  to, 
8-899 

Compact  between,  effect  of,  8-476 

Compacts  between  states,  what  are,  8-906 

Concealed  weapons,  state  statute  prohibit- 
ing carrying  of,  not  infringement  of  con- 
stitutional provision,  9-248 

Confederate  States  of  America,  agreement 
between  invalid,  8-713 

Conflicting  claims  to  office  of  government, 
determination  of,  by  legislature  not  a  de- 
nial of  republican  form  of  government, 
9-216 

Ccmgress,  discretion  in  choice  of  means  may 
be  exercised  by,  in  protecting  republican 
form  of  government,  9-206 

Congress  has  power  to  protect  republican 
form  of  government  in,  9-216 

Congress  may  determine  which  is  estab- 
lished government,  9-216 

Consent  i)y  constitutional  convention  to 
federal  jurisdiction  over  property  pur- 
chased, 8-666 

Consent  of  Congress  to  agreements  and  com- 
pacts between,  8-899 

Consent  to  purchase  of  land  by  federal 
government,  8-666 

Constitutional  eouality  between  old  states 
and  states  newly  admitted,  9-197 

Construction  of  state  court  as  guide  to  con- 
struction of  constitution,  8-271 

Construction  of  statute  of  another  state, 
extent  to  which  faith  and  credit  to  be 
given  to,  9-142 

Controversies  between  may  be  settled  by 
agreement,  8-906 

Copyrights  and  patents,  power  of  state  as 
to  regulations  affecting,  see  Coptbiohts 
AND  Patients. 

Copyrights  and  patents',  state  has  no  power 
as  to,  8-620 

Corporation  franchise  granted  by  two  states 
not  within  prohibition  against  agreement, 
8-906 

Corporations  organized  under  laws  of  Con- 
gress, power  of  state  to  control,  9-230 

Counterfeiting  foreign  notes,  power  of  state 
to  punish,  8-636 

Counterfeiting  securities  and  current  coin 
of  United  btates,  concurrent  power  of 
state  to  punish,  8-608 

Courts  of  Indian  nations,  effect  to  be  given 
by  states  to  proceedings  of,  9-143 

Courts  of  states  subject  to  state  regulation, 
9-360 

Creation   of   new   state,    Congress    has   no  . 
power  as  to,  9-193 

Credit  to  be  given  to  public  acts  and  records 
of  other  states.  9-142 

I>efinition  of,  9-214 

definition  of,  in  determining  qualifications 
of  representative,  8-300 
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Delegation  by  Congress  to  states  of  au- 
thority to  make  regulation  for  public 
lands,  9-204 

Delegation  of  power  to,  by  Cmigress  to 
make  regulations  respecting  mining 
claims,  8-264 

Delegation  to  legislature  of  control  of 
boundaries  of  municipal  corporations  in, 
inconsistent  with  republican  form  of  gov- 
ernment, 9-216 

Delegation  to  President  of  duty  of  preserv- 
ing  republican  form  of  government  in, 
9-216 

Departments,  privileges  and  immunities 
clause  of  Fourteenth  Amendment  applies 
to  acts  of,  9-394 

Discretion  of  Congress  in  choice  of  means 
to  protect  republican  form  of  govern- 
ment, 9-206 

Dispensary,  federal  taxation  on,  8-363 

Disposition  of  public  lands,  when  state 
regulations  attach,  9-206 

District  of  Columbia,  acquisition  of  land  in 
adjoining  state  for  municipal  purpose  of» 
8-661 

Division  of  power  between  states  and  Con- 
gress, 8-387 

Due  process  of  law  clause  not  limitation  on, 
9-289 

Due  process  of  law  provision  applicable  to 
states,  9-422 

Effect  of  union  on  individual  status,  S- 
276 

Eighth  Amendment  not  applicable  to,  9- 
362  • 

Election  of  senator  by  state  while  in  insur- 
rection, 8-312 

Eminent-domain  clause,  concurrent  action 
of  state  not  necessary  to  exercise  of  power 
under,  bv  federal  government,  9-307 

Eminent  domain,  exercise  by  Congress  of 
right  of  in  state,  8-376 

Eminent  domain,  exercise  of  power  by 
newly  admitted  state,  9-199 

Eminent  domain,  power  of  state  to  exercise 
right  of,  in  public  lands,  9-206 

Enumeration  of  rights  in  Constitution,  pro- 
vision of  Ninth  Amendment  as  to,  not 
applicable  to  states,  9-366 

Equal  protection  of  laws,  constitutional 
provision  as  to,  applies  to  states,  9-544 

Equal  protection  of  laws,  state  action  as 
affecting,  see  Equal  PROiccnoN  of  Law. 

Erection  of  bridge  over  boundary  waters 
not  a  compact  w^ithin  prohibition,  8- 
907 

Established  government  in  state,  power  of 
Congress  to  determine  as  to,  9-216 

Excise  tax  on  commercial  business  carried 
on  by,  8-353 

Exclusion  from  powers  conferred  on  na- 
tional government,  8-287 

Executed  and  executory  contracts  of,  dis- 
tinguished, 8-764 

Executory  contracts,  nature  of,  8-764 

Exports,  taxation  of,  by  states,  see  Tax- 
ation. 

Extradition  agreement  with  foreign  country 
unconstitutional,   8-907 

Extradition  of  fugitive,  right  of  state  to 
demand  absolute,  9-187 
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Faith  and  credit  clause  not  applicable  to 
contract  not  controlled  by  law  of  another 
state,  9-142 

Federal  government  may  condenm  property 
of,  9-308 

Federal  jdrisdiction  of  controversies  re- 
specting boundaries,  8-270 

Federal  property,  state  cannot  tax,  8-671 

Fees  for  harbor  masters  and  wardens,  power 
of  state  to  impose,  8-903 

Franchise  granted  by  not  taxable,  8-354 

Franchises,  condemnation  of,  compensation 
clause  applies  to,  9-308 

Governor,  power  to  represent  state  in  suits, 
9-121 

Grant  of  franchise  to  corporation  by  two 
states  not  an  agreement  within  prohibi- 
tion of  constitution,  8-906 

Guarantee  to,  of  republican  form  of  govern- 
ment, 9-214 

Half  pilotage,  power  of  state  to  charge,  8- 
904 

Impairment  of  obligation  of  contracts  of, 
prohibited,  see  Ihpaibment  of  Obuga- 
TiON  OF  Contracts. 

Impairment  of  obligation  of  contracts,  pro- 
hibition against,  as  limitation  on  power 
of  states,  8-750 

Impairment  of  obligation  of  contracts,  pro- 
hibition against,  as  limitation  upon  tax- 
ing power  of  state,  8-857 

Impairment  of  obligation  of  contracts,  pro- 
visions of  state  constitution  as  to,  8-750, 
751 

Importation  and  migration  clause  regard- 
ing slavery  not  applicable  to  states,  8- 
689 

Imports,  taxation  of,  by  state,  see  Tax- 
ation. 

Improvements  to  navigation,  power  of  state 
to  charge  duties  for,  8-903 

Indian  nations,  effect  to  be  given  by  states 
to  proceedings  of  courts  of,  9-143 

Indians  committing  ofTenses  outside  reserva- 
tion subject  to  jurisdiction  of  state^  8- 
578 

Indians  dwelling  within  limits  of,  jurisdic- 
tion of,  8-677 

Indictment  clause  not  applicable  to  states, 
9-256 

Insolvent  laws,  powers  of  as  to,  8-591 

Interference  with  interstate  commerce,  see 
Commerce. 

Internal  commerce  subject  to  exclusive  con- 
trol of^  8-399 

International  law,  power  to  punish  offense 
against,  8-636 

Interstate  commerce,  powers  as  to  taxation 
of,  see  Commerce. 

Interstate  commerce,  regulation  of,  limited 
by  sovereignty  of  states,  8-497 

Interstate  extradition,  power  of  state  to 
legislate  in  aid  of,  9-186 

Interstate  extradition,  power  of  state  to 
provide  for  arrest  before  demand,  9- 
186 

Interstate  extradition,  state  legislation  to 
supply  omission  or  in  aid  of  Act  of  Con- 
gress valid,  9-186 

Jeopardy  clause  not  a  limitation  on  power 
of  states,  9-266 


STATES  —  ConVd. 

Joint  authoritv  of  states  and  Congress  in 
judging  of  election  of  representatives,  8- 
323 

Judicial  proceedings,  faith  and  credit  to  be 
given  to,  9-143 

Jurisdiction  over  property  purchased  of 
territory  by  federal  government  before 
admission  as  state,  8-666 

Jury  trial  in  suits  at  common  law,  con- 
stitutional provision  as  to,  not  applicable 
to  state  courts,  9-336 

Legal  tender,  powers  as  to,  8-723 

L^slation  in  aid  of  election,  8-318 

Levying  war  against  particular  state  not 
treason,  9-136 

Local  subjects  regulated  by,  8-396 

Maritime  law,  power  of  state  to  legislate 
over,  9-95 

Militiamen,  power  to  provide  for  trial  of, 
by  state  court-martial,  8-653 

Militia,  powers  as  to,  8-664,  655 

National  banks,  state  regulation  of,  see 
National  Banks. 

National  license  not  a  permit  to  do  business 
within,  8-353 

National  police  duty  in  state  not  required 
by  guarantee  of  republican  form  of  gov- 
ernment, 9-216 

National  Soldiers'  Home,  state  has  no 
jurisdiction  over,  8-670;  9-229 

Naturalization  of  inhabitants  of  territory 
admitted  as,  8-582 

Naturalization,  powers  as  to,  8-581 

Navigable  rivers,  police  power  of  states 
over  in  absence  of  congressional  regula- 
tion, 8-414 

Navigable  waters,  control  of  newly  ad- 
mitted state  over,  9-198 

Navigable  waters,  shores  of,  and  soils 
under,  state  control  over,  9-360 

Navigable  waters,  title  of  state  to,  8-375 

Navigable  waters,  title  to,  of  states  ad- 
mitted after  Constitution,  8-376 

Navigation  within  limits  of,  power  of  C<ni- 
gress  to  regulate,  8-411 

Newly  admitted  state,  representation  in 
Congress  of,  9-199 

Newly  admitted  states,  rights  acquired  by, 
9-197 

Ninth  Amendment,  provision  of,  as  to  effect 
of  enumeration  of  rights,  not  applicable 
to  states,  9-355 

Nonenumerated  powers  reserved  to,  8-281 

Offense  against  international  law,  power  of 
states  to  punish,  8-636 

Oyster  business,  power  of  state  to  tax  ves- 
sels engaged  in,  8-904 

Pardon  by  President  does  not  remove  dis- 
abilities imposed  by  state  law,  9-26 

Passenger  tax,  uniformity  clause  as  affect- 
ing, 8-361 

Pilotage  law,  uniformity  clause  as  affect- 
ing. 8-361 

Police  duty,  exercise  of  by  nation  not  re- 
quired to  preserve  republican  form  of 
government,  9-216 

Police  power  cannot  be  divested  by,  8-759 

Police  power  of,  see  Police  Power. 

Power  of  states  to  enter  into  agreements 
limited  by  requirement  for  consent  of 
Congress,  *8-906 
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Power  of  state  to  control  rights  of  prop- 
erty, 9-360 

Powers,  general  reservation  of,  9-356 

Powers  granted  to,  cannot  be  invaded  by 
congressional  enactment,  9-357 

Powers  not  granted  to  federal  government, 
reserved  to,  8-289 

Powers  of,  as  affected  by  power  of  federal 
government,  8-288 

Powers  of,  in  ratification  of  Constitution, 
8-274 

Powers  of,  to  levy  duties  for  support  of  in- 
spection laws,  8-262 

Power  to  district  a  state,  8-318 

Power  to  regulate  domestic  affairs  not 
limited  by  prohibition  against  preference 
of  ports,  8-706 

President,  Congress  may  delegate  to,  duty 
of  preserving  republican  form  of  govern- 
ment, 9-216 

Privileges  and  immunities  clause  as  affect- 
ing regulation  of  use  of  common  prop- 
erty of  state,  see  Citizen. 

Privile^s  and  immunities  clause  as  affect- 
ing rights  of  citizens  of,  see  Citizens. 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  as  affecting,  see  Citi- 
zens. 

Privileges  and  immunities  of  citizens  or 
several  states,  see  Citizens. 

Proceedings  of  United  States  courts,  effect 
to  be  given  to,  9-143 

Process  of,  not  taxable,  8-354  . 

Property  of,  subject  to  condemnation  by 
federal  government,  9-308 

Property  rights,  control  of  states  over,  9- 
360 

Provisional  government,  state  reorganized 
under,  cannot  sue  as  state,  9-121 

Public  acts  of  other  states,  faith  and  credit 
to  be  given  to,  9-142 

Public  land,  control  of  states  over,  9-205 

Public  lands  and  grants,  state  legislation 
affecting,  9-205 

Public  lands,  delegation  to  states  of  au- 
thority to  make  regulations  for,  9-204 

Public  lands,  state  cannot  tax,  9-205 

Public  lands,  when  state  laws  regulating 
disposition  of,  attach,  9-205 

Public  property,  buildings,  and  grounds, 
jurisdiction  of  state  over  property  ceded 
to  federal  government  for,  see  Public 
Proferty,  Buildings,  and  Grounds. 

Qualifications  of  representatives  cannot  be 
added  to  bv,  8-302 

Qualifications  of  senators  cannot  be  added 
to  by,  8-314 

Quarantine  fees,  power  of  state  to  exact,  8- 
904 

Ratification  of  Constitution  by,  9-240 

Ratification  of  Constitution  by  state  gov- 
ernment not  essential,  8-274 

Reconstruction,  election  of  senator  during 
and  after,  8-312 

Records  of  other  states,  faith  and  credit  to 
be  given  to,  9-142 

Religious  liberty,  Provision  of  Constitution 
as  to.  not  a  limitation  on  states,  9-241 

Removal  of  causes  from  state  courts,  8-289 

Representation  in  Congress  of  newly  ad- 
mitted state,  9-199 


STATES  —  Cwii'd. 
Republican  form  of  government,  CongTeu 
may  delegate  to  President  duty  of  pre- 
serving, ^216 
Republican  form  of  government,  discretion 
of  Congress  to  choose  means  of  protect- 
ing, 9-205 
Republican  form  of  government,  guarantee 
of,  does  not  require  national  police  duty 
in  state,  9-216 
Republican  form  of  government,  power  of 

Congress  to  protect,  9-215 
Reservation  of  power  to  serve  state  process 

on  federal  property,  8-667 
Reserved  powers  of,  9-356 
Respective  functions  of  state  and  national 

governments,  8-288 
Right  of  assembly  and  petition,  constitu- 
tional provision  as  to,  not  a  limitation 
on  states,  9-246 
Rights  of  property,  power  of  state  to  con- 
trol, 9-360 
Right  to  reimbursement  for  direct  tax,  8- 

305 
Sea  coast,  territorial  limits  of,  state  juris- 
diction over,  9-87 
Searches  and   seizures,  constitutional   pro- 
vision as  to,  not  applicable  to  states,  9- 
249 
Secession  from  Union,  right  of,  denied,  &- 

277 
Shore  in  newly  admitted  state,  title  to,  9- 

198 
Shores  and  soils  under  navigable  waters, 

state  control  over,  9-360 
Sovereignty  of,  8-288 
Sovereignty    of     federal    government,     8- 

282 
Sovereignty  of  states  as  affected  by  grant 

of  powers  in  Constitution,  9-357 
Suffrage,  control  of  states  over  right  of,  see 

Suffrage,  Right  of. 
Suffrage,  prohibition  of  Fifteenth  Amend- 
ment against  denial  of  right  of,  applies 
to  states,  9-636 
Suffrage,  state  control  of,  9-625 
Suits  by  and  against: 

Admiralty  suits  against  state,  9-363 
Breach   of   contract,   suit   to   restrain 

acts  constituting,  9-365 
Citizens  of  same  state,  suits  by,  against 

state,  9-363 
Commencement   of  suit  against  state, 

what  constitutes,  9-365 
Constitutionality    of    statute,    suit   to 

contest,  9-367 
Contracts  of  states,  suits  on,  9-364 
Copyright,   injunction   to   restrain   in- 
fringement of,  9-373 
Corporation  commissioners,  injunction 
to  restrain  enforcement  of  unlawful 
order  by,  9-371 
Corporation   in   which   state   is   stock- 
holder, jurisdiction  of  suit  against, 
9-363 
Corporation  in  which  state  sole  stock- 
holder, suits  against,  9-364 
Corporations,    injunctions   to    restrain 
officer  from  preventing  doing  business 
in  state,  9-373 
Counties,     suits     against,     not     suits 
against  states  9-363 
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Suits  by  and  against  —  Coi/U*d. 

Educational  fund,  injunction  against 
officer  to  restrain  diversion  of,  9-374 

Enforcement  of  statutory  remedy,  suit 
to  compel,  9-365 

Enforcement  of  unconstitutional  stat- 
ute, injunction  against  officer  to  re- 
strain, 9-370 

Execution  of  tax  law  by  equalization 
board,  injunction  to  restrain,  9-371 

Governor  of  state  sued  officially,  9-367 

Illegal  tax  valuation,  injunction  to  re- 
strain officer  from  certifying,  9-371 

Impairment  of  contract,  injunction  to 
restrain  officers  from,  9-372 

Infringement  of  copvright,  injunction 
to  restrain  officers  from,  9-373 

Injunction  against  state  officer  to  re- 
strain enforcement  of  unconstitu- 
tional statute,  9-370 

Injunction  to  restrain  corporation  com- 
missioners from  enforcing  unlawful 
order,  9-371 

Injunction  to  restrain  equalization 
board  from  executing  t:ix  law,  9-371 

Injunction  to  restrain  location  of  lands 
claimed,  9-373 

Injunction  to  restrain  officer  from  cer- 
tifying alleged  illegal  tax  valuation, 
9-371 

Injunction  to  restrain  officer  from  im- 
pairment of  contract,  9-372 

Injunction  to  restrain  officei  from  in- 
fringement of  copyright,  9-373 

Injunction  "^o  restrain  officer  from  pre- 
venting corporation  doing  business 
in  state,  9-373 

Injunction  to  restrain  railroad  com- 
missioners from  enforcing  unreason- 
able rates,  9-372 

Intervention,  right  of  state  as  to,  9- 
374 

Lien  on  stock  held  by  state,  suit  to  es- 
tablish, 9-364 

Location  of  lands  claimed,  injunction 
to  restrain  officers  from,  9-373 

Money  in  state  treasury,  suit  on  de- 
mand for,  9-365 

Money  unlawfully  taken  by  officer,  suit 
to  recover,  9-368 

Mortgage  on  property  held  by  state, 
suit  to  foreclose,  9-369 

Municipal  corporations,  suits  against, 
not  suits  against  state,  9-363 

Nominal  or  real  party,  state  as,  9-365 

Officer  of  state,  suit  to  control  per- 
formance of  duty  by,  9-367 

Possession  of  land,  suit  to  recover,  9- 
369 

Railroad  commissioners,  injunction  to 
restrain  enforcement  of  unreason- 
able rates  by,  9-372 

Remedv  given  by  statute,  suit  to  com- 
pel enforcement  of,  9-365 

State  and  foreign  state,  suits  between, 
9-363 

State  officers,  suits  against  as  suits 
against  state,  9-366 

Suits  between  states,  9-363 

Taxes  paid  upon  alleged  illegal  levy, 
suit  to  recover,  9-368 


STATES  —  Cont'd. 
Suits  by  and  against  —  C'onVd, 

Tax-receivable  coupons,  suit  compelling 

acceptance  of,  by  officer,  9-368 
Tax  sale  in  which  state  purchaser,  suit 

against  officer  to  set  aside,  9-369 
Unreasonable  rates,   injunction  to  re- 
strain  enforcement  of,   by    railroad 
commissioners,  9-372 
Waiver    by   state   of    immunity    from 
suit,  9-374 
Surrender  of  fugitives,  duty  of  state  as  to, 
9-187 

Surrender  of  fugitive  to  foreign  country  not 
within  power  of  state,  8-907 

Taking  of  property  without  just  compensa- 
tion, provision  as  to,  not  applicable  to 
states,  9-306 

Taxation,  concurrent  power  of  state  and 
national  governments,  8-352 

Taxation  of  public  lands  by  states  not  al- 
lowed, 9-205 

Taxation  of  state  debt  by  another  state  not 
in  violation  of  faith  and  credit  clause,  9- 
142 

Taxation,  public  lands,  state  cannot  tax, 
9-205 

Tax  certificate  issued  by  not  taxable,  8-354 

Tax  on  capital  of  resident  used  in  export- 
ing property,  8-705 

Tenth  Amendment  not  a  new  grant  of 
power  to  states,  9-356 

Territorial  courts,  effect  to  be  given  by 
states  to  proceedings  of,  9-143 

Territory  admitted  as  state,  rights  acquired 
by,  9-197 

Tide  lands  in  newly  admitted  state,  title 
to,  9-198 

Title  of  newly  admitted  state  to  property 
owned  by  territory,  9-198 

Tonnage,  imposition  of,  by  state  unconstitu- 
tional, see  Taxation. 

Transfer  of  causes  by  territory  on  admis- 
sion as  state,  8-295 

Treaties,  binding  effect  of,  on  states,  see 
Treaties. 

Treaties  by,  not  allowed,  8-713 

Treaties,  powers  of  states  as  to,  see 
Treaties. 

Uniformity  of  taxation,  8-358 

Uniformity  of  taxation,  requirement  not  in- 
fringed by  different  operation  in  different 
states,  8-359 

View  that  process  of  is  taxable,  8-356 

STATE  WARRANTS: 

See  Warrants. 

STATIONS  AND  DEPOTS: 

See  Commerce. 

Crossings,  statute  requiring  erection  of 
depots  at,  constitutional,  ^477 

Depots  at  crossings,  statute  reauiring  eree- 

.    tion  of,  constitutional,  9-477 

Depots  at  incorporated  villages,  statute  re- 
quiring establishment  of,  constitutional, 
9-477 

Power  of  railroad  commission  to  change  lo- 
cation of,  8-822 

STATUTKR  : 

See  Ex  Post  Facto  Law;  Kesoltttionb. 
Admission   of  new  state,  extent  to  which 
federal  statute  applies  after,  9-196 
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STATUTES  —  CWiVd. 
Approval  and  return  of  by  President,  as- 

oertainment  as  to,  8-342 
Assent  of  President  to  enactment  not  essen- 
tial, 8-339 
Attestation  of  bills  enacted,  8-330 
Authentication  of,  by  officers  of  Congress, 

8-^42 
Bankruptcy  Acts,   requirement  as  to  uni- 
formity, 8-588 
Bills  for  raising  revenue,  powers  of  House 

of  Representatives,  8-337 
Confederate  statutes: 

Appropriation  of  balance  in  hands  of 
United    States    postmaster,    statute 
providing  for,  invalid,  9-235 
Confederate   courts,   statute  establish- 
ing, of  no  effect,  9-235 
Invalidity  of,  9-235 
Sequestration    of     property    of    alien 
enemy,  statute   providing  for,  void, 
9-183 
Constitutionality,    limitation  on   power  of 

court  to  determine,  9-61 
Constitutionality   of   statute,    presumption 

of,  9-62 
Constitutionality,   power  of  courts  to  de- 
termine, 9-61 
Construction  of,  duty  of  courts  as  to,  9-61 
Contract  obligation,  impairment  of,  by  stat- 
ute, see  Impairment  of  Obuoation  of 

CONTBACTS. 

Contracts,  statutes  as,  8-771 

Copyrights  and  patents,  statute  as  source 

of,  8-618 
"Corrupt    Practices    Act"    imposing    ad- 
ditional qualifications  on  representatives 
unconstitutional,  8-302 
Currency,  statute  providin&f  for,  not  a  bill 

for  raising  revenue,  8-338 
Date   not   added   to   signature   of    bill  by 

President,  8-341 
District  of  Columbia,  adoption  of  state  stat- 
ute in,  8-657 
Effect  of  Act  of  Congress  regulating  elec- 
tions, 8-324 
Effect  of  failure  of  President  to  sign  bill 

within  requisite  time,  8-339 
Election  laws  passed  by  territorial  legisla- 
ture illegally  elected  invalid,  8-317 
Evidence  of  passage  of,  8-330 
Expediency  of.  Congress  cannot  determine, 

9-63 
Em  post  facto  law,  repeal  of  existing  stat- 
ute as,  see  Ex  Post  Facto  Law. 
Failure  of  President  to  sign  in  requisite 

time,  8-339 
Federal  statutes: 

Abrogation    of    treaty    by    subsequent 

statute,  9-224 
Acts  of  Congress,  supremacy  of,  over 

state  laws,  9-220 
Bankruptcy  Act  of  1898,  effect  of  pro- 
vision securing  immunity  to  witness, 
9-283 
Binding  effect  of  constitutional  federal 

laws  on  citizens  of  state,  9-222 
Concurrent  right  of  IpjjisHtion  in 
states  as  affecting  supremacy  of 
federal  statute.  9-221 
Condemnation  proceedings,  effect  of 
provision  in  statute  limiting  appro- 
priation for,  9-320 


STATUTES  —  ConVd, 
Federal  btatutes  —  Cont'd, 

Condemnation  proceedings,  effect  of 
violation  of  statute  to  provide  for 
compensation,  9-320 

Conflict  between  state  and  federal  stat- 
utes, 9-222 

Conflict  between  treaty  and  statute^ 
duty  of  courts  to  reconcile,  9-224 

Conflict  of  federal  statute  with  public 
law,  effect  of,  9-220 

Conflict  with  provision  of  subsequent 
treaty,  effect  of,  9-224 

Controlling  effect  of  federal  statutes 
providing  for  immunity  from  prose- 
cution for  testifying,  9-222 

Criminal  statute  applying  to  Indian 
country  supersedes  prior  treaty,  9- 
225 

Eminent-domain  clause,  statutory 
designation  of  locality  not  a  taking 
within  meaning  of;  9-311 

Immunity  from  prosecution  for  testify- 
ing, controlling  effect  of  federal  stat* 
ute  providing  for,  9-222 
'    Immunity  of  witness,  effect  of  statute 
providing  for,  9-282 

Inconsistency  between  state  and  federal 
statutes,  effect  of,  9-222 

Inconsistency  between  treaty  and  stat- 
ute, effect  of,  9-223 

International  comity,  statute  as  affeet^ 
ing,  9-223 

Interstate  Commerce  Commission  Act, 
effect  of  provision  securing  immunity 
to  witness,  9-283 

Nullity  between  state  and  federal  stat- 
utes, 9-222 

Paramount  effect  of  federal  statutes 
over  state  laws,  9-221 

Political  rights  under  treaties,  power 
of  Congress  as  to,  9-223 

Prior  treaty  repealed  by  subsequent 
constitutional  statute.  9-224 

Public  law,  effect  of  federal  statute 
conflicting  with,  9-220 

Quarantine  regulations  of  state,  federal 
statute  as  affecting  validity  of,  9- 
222 

Repeal  of,  by  later  treatv,  9-223 

Repeal  of  prior  treaty  by  subsequent 
constitutional  statute,  9-224 

Repugnancy  between  state  and  federal 
statutPR,'  9-222 

Rule  of  decision,  treaty  as,  9-223 

State  and  federal  statutes,  repugnancy 
between,  9-222 

State  laws.  Acts  of  Congress  supreme 
over,  9-221 

State  laws  subordinate  to,  9-220 

State  quarantine  regulations,  federal 
statutes  as  affecting  validity  of,  9- 
222 

Supremacy  over  state  statutes,  9-221 

Treaties  subsequently  made  as  affect- 
ing, 9-223 

Treaty  and  statute,  courts  must  recon- 
cile conflict  between,  9-224 

Treaty  as  statute,  9-223 

Treaty,  later  statute  supersedes,  9-223 

Treatv  nrovisions  applying  to  Indian 
country  superseded  by  subsequent 
criminal  statute,  9-225 
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STATUTES  —  CfmVA. 
Federal  statutes  —  Comi^d, 

Treaty    proyisions   as   abrogating,    9- 

224 
Treaty  rights,  statute  cannot  interfere 

with,  9-223 
Treaty  supersedes  prior  statute,  9-223 
Treaty,    violation    of,    by    statute    in 
matter  of  international  concern,  9- 
224 
Violation  of  treaty  by  statute,  courts 
cannot  control,  9-224 
Federal   statutes  control   within   constitu- 
tional limits,  8-283 
Impairment  of  obligation  by  statute,  see 

iHPAIBMKNT     OF     OBUGATION     OF     CON- 
TBA.OTS. 

Incidental    taxation    does    not    constitute 

statute  a  bill  for  raising  revenue,  8-337, 

338 
Jurisdiction  of  foreign  courts  as  dependent 

on,  9-76 
Laws    impairing    obligation    of    contracts, 

what  are,  see  Impaibmknt  of  OBUOATioir 

OF  GONTBACTB. 

Laws    recognizing    rights    or    obligations 
under  express  oontru^s  distinguished,  8- 

771 
Legislative  exposition  of  doubtful  statute, 

eflfect  given  to,  8-771 
Limitation  on  power  of  courts  to  determine 

constitutionality  of,  9-62 
Mandatory  or  directory  effect  of  provisions 

as  to  making  election  returns  in  specified 

time,  8-318 
Mandatory  or  directory  effect  of  provisions 

as  to  time  and  place  of  holding  elections, 

8-317 
"Necessary    and    proper'*    statutes,    what 

are,  8-675,  676 
Ordinance  of  secession  null,  8-277 
Partial  invalidity  and  effect  of,  8-862 
Passage  of  bill  over  President*8  veto,  8-286 

339 
Postage,  statute  increasing  rate  of  not  a 

bill  for  raising  revenue,  8-338 
Posting   in    conspicuous   places,   power   of 

Congress  to  require,  8-407 
Power  ffranted  (Jongress  to  enact,  to  put 

into  effect  constitutional  powers,  liberally 

construed,  8-257 
Power  of  Congress  to  enact,  8-676 
Power  of   Congress  to   pass   retrospective 

statute,  8-296 
Preamble  not  source  of  authority  to  enact, 

8-280 
President's  assent  to,  how  far  necessary,  8- 

286 
Presumption  of   constitutionality  of  stat- 
ute, 8-349 ;  9-62 
Presumption  of  validity  of  revenue  acts,  8- 

349 
Prospective  operation  presumed,  8-862 
Retrospective  statutes  affecting  obligation 

of  contracts,  see  Impaibment  of  Obuoa- 

HON  OF  Contracts. 
Retrospective  statutes,  power  to  pass,  8- 

862 
Retrospective  statutes  protecting  patent,  8- 

620 
Sanction  of  Congress  cannot  validate  uncon- 
stitutional statutes,  8-86^ 
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STATUTES  —  ConVd, 
Signature  of,  after  adjournment,  8-341 
Signature  of  bills  b^  President,  8-341 
Special  statute  in  aid  of  inventor,  8-620 
State  statutes: 

Acts  of  state  government  in  aid  of  in- 
surrection invalid,  9-235 
Administration  of  statute  as  affected 

by  requirement  for  equal  protection, 

see  Equal  Protection  of  Law. 
Admiralty     jurisdiction,     validity     of 

state  statute  affecting,  9-95,  96 
Amendment  of  state  statute  operating 

as  ea  post  facto  law,  see  Ex  Post 

Facto  Law. 
Anti-trust  laws,  validity  of,  9-460,  461, 

462 
Arrest    and    sale    of    runaway    slaves, 

statute  permitting,  valid,  9-192 
Bankruptcy  laws,  powers  of  states  as 

to,  8-591 
Confederate  States,  statutes  of  not  in 

aid  of  secession,  valid,  9-236 
Congressional    legislation    superseding 

repugnant  state  statutes,  8-394 
Constitutionality  of,  when  invoked,  9- 

423 
Constitution  of  the  United  States,  su- 
premacy over,  9-219 
Construction  of,  9-423 
Construction  of,  due  process  clause  as 

affecting,  9-423 
Construction    of    statute    of    another 

state,    faith    and    credit    clause    as 

affecting,  9-142 
Copyright  of  state  statute  and  judicial 

decisions,  power  of  state  to  regulate, 

8-630 
Due  process  of  law  clause  as  effecting 

constitutionality  of,  see  Due  Process 

OF  Law. 
Enforcement  in  federal  courts  of  sub- 
stantial rights  given  by,  9-114 
Equal   protection   of  laws,  application 

of,  to  state  statute,  see  Equal  Pro- 
tection OF  Law. 
Equity  jurisdiction  not  subject  to  con- 
trol of,  9-82 
Ex  post  facto  nature  of.  construction 

of   state   court   followed  by   federal 

court,  8-730 
Faith  and  credit  clause,  application  of, 

to    statutes    of    other    states,    see 

Faith  and  Credit. 
Fedeml      courts      cannot      determine 

vnli'^ity  of,  under  state  constitutions, 

9-63 
Federal  courts  may  enforce  substantial 

rights  given  by,  9-114 
Federal     jurisdiction,     stnte     stitutes 

cannot  abridge  or  impair,  9-114 
Fraudulent   conveyances,   oper-^tion   of 

state  statute  as  to,  in  federal  courts, 

9-114 
Injunction  to  restrain  enforcement  of 

unconstitutional     statute    by    state 

officer,  9-370 
Insolvent    laws    of    states,    effect    of 

federal  bankruptcy  statute  on,  8-692, 

593,   594,   595 
Insurrection,  acts  of  state  governments 

durinnf,  validity  of,  9-236 
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STATC  rES  —  CanVd. 
State  statutes  —  Cont'd. 

Jurisdiction  of  suits  against  state  con- 
ferred on  federal  court  by,  9-102 
Lien  for  nonperformance  of  contract  of 

carriage,    validity    of    state    statute 

giving,  9-96 
Lien    for    use    of    wharf,   validity    of 

state  statute  giving,  9-96 
Liens  against  vessels,  regulation  of  by 

state  statute,  8-373 
Naturalization     laws     superseded     by 

Acts  of  Congress,  8-581 
Naturalization,  power  to  prohibit  state 

courts  from  acting  in  matters  of,  8- 

683 
Notice,   sufficiency  when   contained  in 

statute,  9-444 
Nullification  of,  by  conflict  with  pro- 
vision   of   Federal   Ck>n8titution,   9- 

222 
Ordinance  of  secession,  effect  of,  9-235 
Privileges   and   immunities   clause   as 

affecting  validity  of  state  statute,  9- 

166 
Public  lands,  state  statutes  affecting, 

9-205 
Public     lands,    when    state    statutes 

regulating  disposition  of,  attach,  9* 

205 
Rebellion,  Acts  of  state  government  in 

aid  of,  invalid,  9-235 
Recognition  of,  as  delegation  of  legisla- 
tive power,  8-588 
Re-examination    of    facts    after    jury 

trial,  statute  cannot  regulate,  9-348 
Runaway    slaves,    statute    permitting 

arrest  and  sale  of,  constitutional,  9^ 

192 
Seceding  states,  statutes  of,  in  aid  of 

secession,  validity  of,  9-236 
Slaves,  statutes  prohibiting  harboring 

of,  valid,  9-191 
State  legislation  affecting  subjects  of 

treaty  stipulations,  see  Tbeaties. 
State  Nonintercourse  Act  valid,  8-643 
Statutes  of  seceding  states  not  in  aid 

of  secession,  validity  of,  9-236 
Suits  to  test  constitutionality  of,  9-367 
Supremacy    of    federal    statutes    over, 

see  supra,  this  title.  Federal  Stat- 
utes. 
Supreme   Court,    power   to   determine 

validity  of  state  statutes,  9-126 
Suspension  of  by  federal  statute,  when 

effective,  8-596 
Treaties,    controlling    effect    of     (see 

Tbeaties),  8-713 
Validity  of,  under  state  constitutions, 

federal  courts  cannot  determine,  9- 

63 
Statutes   adopted  by   foreign   state   before 
admission  not  affected  by  Constitution, 
8-276 
Statutes     incidentally     extending    beyond 

limitation  of  power,  8-285 
Statutes  providing  for  surrender  of  person 
charged  with  crime  in  Cuba  constitu- 
tional, 8-278 
Territorial  legislature,  laws  passed  by, 
after  admission  of  territory  as  state 
valid,  9-196 


STATUTES  —  Cont'd. 
Territorial  statutes: 

Annulment  by  implication  not  allowed, 

9-210 
Conflict  with  Act  of  Congress  invali- 
dates territorial  statute,  9-211 
Constitutional  convention,  validity  of 
statute  providing  for  holding,  9-211 
Implied  annulment  of  statute  not  al- 
lowed, 9-210 
Invalidity  of  statute,  manner  in  which 

declared,  9-211 
Legislation  valid  until  disapproved,  9- 
210 
Territories  cannot  adopt  laws  inoonsisteat 

with  Constitution,  8-277 
Time  of  taking  effect: 

Evidence  to  determine  time  of  takiQg 

effect,  8-346 
From  date,  8-343 
From  date  of  approval  by  President, 

8-343 
From  first  moment  of  day  of  date  or 

approval,  8-344 
General    provision    in    appropriation 
Act  effective  from  date  of  approval, 
8-344 
Official  records  as  evidence  of  time  of, 

8-346 
Penal  statute,  reasonable  time  for  pro- 
mulgation of,  8-346 
Precise  time  of  passage  or  approval, 

8-344 
Retrospective  operation,  8-343 
Unconstitutionality  not  obviated  by  acqui- 
escence of  Congress,  8-266 
Validity  of   statutes,   power  of    Supreme 

Court  to  determine,  9-126 
Wisdom  of  legislative  enactment  not  to  be 
determined  by  courts,  9-63 

STATUTES  OF  LIMITATIONS: 

See  Actions. 

STAY  LAWS : 

Contract  obligations  as  affected  fay,  see 
Impairment    of    Obuoation    of    Ooh- 

TRACTS. 

Respites,  validity  of  statute  relative  to» 
8-866 

STEAMBOATS: 

Inspection  and  licensing  of,  interstate 
commerce  regulations  as  affecting,  see 
Commerce. 

STEAMSHIP  COMPANIES: 

Privilege  tax  on,  by  state,  see  CoMMEaoB. 

STOCK  AND  STOCKHOIiDERS: 

Assessment  by  comptroller  on  stockhold- 
ers of  bank  constitutional,  9-295 

Charter  provision  as  to  liability  of  stodc- 
holders,  statute  repealing,  in^id,  8-812 

Conviction  of  stockholder  and  secretary  of 
corporation  as  bar  to  action  against  cor- 
poration, 9-268 

Due  process  of  law  clause  as  affecting  va- 
lidity of  statute  relating  to,  see  Due 
Process  of  Law. 

Exemption  of  stock  from  taxation,  valid- 
ity of,  8-803,  804 

Judgment  against  corporation  binds  etodE- 
holder,  9-147 
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STOCK  AND  STOCKHOIiDERS  —  Cont'd. 
Jury-trial  clause  not  applicable  to  suit  by 

receiver  to  recover  bBuance  due  on  sub- 
scription to  stock,  9-341 
liability   of,   constitutionality   of   statute 

aflfecting,  8-794 
Liability  of  stockholders,  statute  providing 

for  assignment  of    receiver  to  enforce, 

unconstitutional,  8-812 
Liability  of  stockholders,  validity  of  stat- 
ute affecting,  8-812 
Limitation  of  liability,  statutory  provision 

as  to,  as  affecting  charter  provision,  8- 

788 
Margin  sales  of   stock,   statute   avoiding, 

constitutional,  9-495 
Receiver's  suit  to  recover  balance  due  on 

stock  subscription,  jury-trial  clause  not 

applicable  to,  9-341 
Rights  of,  under  corporation  charter  pro- 

tected,  8-787 
State  a  stockholder,  suit  against  corpora- 
tion of  which,  9-363 
State  taxation  of  stock  issued  for  loans  to 

the  government,  8-362 
State  tax   on  capital    stock   invested    in 

United  States  bonds,  9-233 
Subscription  to  stock,  jury -trial  clause  not 

applicable  to  suit  by  receiver  to  recover 

balance  due  on,  9-341 
Taxation  of  stock  held  by  nonresident  in 

local  corporation,  9-170 
Tax  on  sale  of  stock  certificate  not  a  direct 

tax,  8-307 
Voting   by   stockholders,    constitutionality 

of  statute  affecting,  8-794 

STOCKYARDS: 

Business  of,  as  interstate  commerce,  8-382 

Due  process  of  law  clause  as  affecting 
regulation  of,  see  Due  Process  of  Law. 

Extension  of  yard  into  another  state  as 
affecting  nature  of  business,  8-383 

Rates,  constitutionality  of  statute  regu- 
lating, 9-682 

State  regulation  of,  as  affecting  interstate 
commerce,  see  Commebce. 

STOP-OVER  PRFVILEGSS: 

See  Commebce. 

STORE  ORDER  ACTS: 

See  Master  and  Sebvaitt. 

STREET  RAILWAYS: 

Due  process  of  law  clause  as  affecting 
taxation  of,  see  Due  Pbocess  of  Law. 

Municipal  ordinance  distinguishing  be- 
tween street  railway  and  railroad  con- 
stitutional, 9-578 

STREETS  AND  HIGHWAYS: 

Bicycles,  ordinance   regulating   use   of,   in 

streets  constitutional,  9-412 
Change  in  grade  of  streets,  constitution- 

9Mty  of  statute  regulating  compensation 

for,  9-606 
Compulsory  labor  in  repairing  roads,  stat- 
ute providing  for,  constitutional,  9-412 
Defects    in   highway,    constitutionality    of 

statute  regulating  liability  of  county  for 

injuries  from,  9-606 
Due   process   of    law   clause   as   affecting 

opening  of  street,  see  Due  Process  of 

Law. 


STREETS  AND  HIGHWAYS  —  Cont'd. 

Opening  of  streets,  classification  of  cities 
in  statute  providing  for,  9-696 

Opening  of  streets,  due  process  of  law 
clause  as  affecting,  see  Dub  Pbocess  of 
Law. 

Railroads,  forfeiture  of  right  of,  to  occupy 
streets,  9-4  <  9 

Repairing  roads,  statute  providing  for  com- 
pulsory labor  in,  constitutional,  9-412 

Repair  of  public  highways,  constitution- 
ality of  statute  requiring  labor  for,  9- 
606 

Steam,  ordinance  prohibiting  propelling  of 
cars  in  streets  by,  constitutional,  9-480, 
680 

Tracks  in  streets,  rights  of  property  own- 
ers as  to  laying  of,  9-443 

Widening  streets,  constitutionality  of  de- 
cisions of  state  courts  as  to,  9-461 

SUBMERGED  LANDS : 

Eminent-domain  clause  does  not  apply  to 

erection     of    lighthouse    on    submerged 

lands,  9-314 
Riparian  rights,  injury  to,  by  erection  of 

pier,  compensation  clause  does  not  apply 

to,  9-316 

SUBPCENA: 

Issuance  by  courts  in  aid  of  administrative 
examinations,  9-66 

Members  of  Congress  not  exempt  from  ser- 
vice of,  8-832 

SUBROGATION: 

Statute  affecting  right  of  subrogation 
unconstitutional,  8-^86 

SUCCESSION  TAX: 

See  Taxation. 

Collateral  inheritance  tax,  statute  provid- 
ing for,  not  a  contract,  8-772 

Due-process  clause  does  not  prohibit  impo- 
sition of,  9-616 

Power  of  state  to  impose,  8-673 

Securities  exempt  by  statute,  suooession 
tax  on,  constitutional,  8-768 

State  statute  providing  for  succession 
taxes  constitutional,  {p414 

Tax  on  legacies  and  devises  not  a  direct 
tax,  8-307 

Transfer  taxes  imposed  by  state  valid,  9- 
414 

SUFFRAGE,  RIGHT  OF: 

Citizenship  does  not  confer  right  of  suf- 
frage, 9-390 
Citizenship,  right  of  suffrage  not  inherent 

in,  9-637 
Discrimination   in  right  of  suffrage,   Fif- 
teenth Amendment  prohibits,  9-638,  639 
Educational  qualifications,  state  may  regu- 
late, 9-638 
Electors : 

Powers  of  state  in  prescribing  quali- 
fications   of    voters    in    election    of 
representatives,  8-297 
Qualifications  of,  in  election  of  repre- 
sentatives, 8-297 
Federal  Constitution  does  not  confer  privi- 
lege to  vote  in  any  state,  9-399 
Fifteenth  Amendment  does  not  confer,  9- 

637 
Fifteenth  Amendment,  provision  of,  as  to 
suffrage  self -executing,  9-636 
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suffrage:,  right  of  —  ConVA. 

Indians,  right  of  suffrage  not  secured  ta, 
9-638 

Inmates  of  soldiers'  home  not  entitled  to 
vote,  8-670 

Not  essential  to  create  one  inhabitant  of 
stote,  8-301 

Privileges  and  immunities  clause  as  affect- 
ing, 0-161 

Privileges  and  immunities,  right  of  suf- 
frage not  one  of,  9-399 

Prohibition  of  Fifteenth  Amendment  ap- 
plies to  states  and  not  individuals,  9-636 

Bace  discrimination  in  right  of  suffrage 
unconstitutional,  9-400 

Riffht  to  vote  in  election  of  representatives 
derived  from  Constitution,  8-297 

State  control  of  suffrage,  9-625 

State  laws,  right  of  suffrage  dependent 
upon,  9-637 

Statute  prescribing  qualifications,  consti- 
tutional, 8-734 

Woman  suffrage,  statute  denying,  constitu- 
tional, 9-400 

Women  not  entitled  to  right  of  suffrage, 
9-390 

Women,  state  may  deny  right  of  suffrage 
to,  9-638 

SUMMARY  PROCEEDING: 

See  Due  Pbocess  of  Law. 

SUMMARY  PROCESS: 

See  Dub  Pbocess  of  Law. 

SUNDAY  LAWS: 

Baseball  on  Sunday,  statute  prohibiting, 
constitutional,  9-405 

Closing  of  places  of  business  on  Sunday, 
statute  requiring,  constitutional,  9-405 

Due  process  of  law  clause,  Sunday  laws  not 
a  violation  of,  9-506 

Equal  protection  of  laws  as  affecting  Sun- 
day laws,  see  Equal  Pbotection  of 
Law. 

Indirect  effect  on  interstate  commerce  does 
not  affect  validity,  8-466 

Sunday  laws  not  unconstitutional  as  im- 
pairment of  obligation  of  contract,  8-756 

SUPERVISORS  OF  ELECTION: 

Appointment  of,  by  Congress,  8-319 

SUPREME  COURT: 

Power  to  determine  validity  of  federal  and 
state  statutes,  9-125 

SURETIES: 

Judgment  against  sureties  without  hearing 

not  a  violation  of    due-process   clause, 

9-445 
Judgment  against  sureties  without  notice 

unconstitutional,  9-293 
Offenses    of,    constitutionality    of    statute 

affecting,  8-884 

SURGEON : 

See  Offices  and  Officebs. 

TAKING  OF  LAND : 

Definition  of,  8-261 

TARIFF: 

See  Revenue  Laws. 

TAXATION: 

See  Licenses. 
A4rainistrator's  bond,  8-355 


TAXATION  ^  CanVd, 
Apportionment  of  direct  taxes: 
Census  as  basis  of,  8-304 
In    District    of    Columbia    and    teni* 

tories,  8-304 
Opinions  of  Federalist  as  to,  8-304 
"  Person  "  includes  slave,  8-305 
Purpose  of  requirement,  8-304 
Assessment  of  taxes,  change  in  mode  of, 

not  unconstitutional,  8-856 
Assessment   of   taxes,   constitutionality   of 
statute  prohibiting  suits  to  restrain,  9- 
347 
Assessor  may  impose  penalty  for  fraudu- 
lent tax  valuation,  lP-72 
Bank  notes  as  legal  tender  for,  8-723 
Bounties,  8-351 

Business  subject  to  police  regulation,  taxa- 
tion of,  8-355 
Carriers    of     passengers,    taxation    of,    as 
taxation    on    interstate    commerce,    see 

COMMEBCE. 

Collateral  inheritance  tax: 

Privileges   and   immunities   clause   as 
affecting  validity  of,  see  Cuxzbns. 
Collection  of  Uixes: 

Distrain,  power  to,  8-350 

Local  resistance  to,  as  affecting  re- 
quirement of  uniforfnity,  8-360 

Marking,  stamping,  and  branding 
oleomargarine,  8-350 

Means  which  may  be  employed,  8- 
349 

Method  of,  as  affecting  requirement 
of  uniformity,  8-359 

Officers  and  agents,  employment  of,  8- 
679 

Power  of  territorial  legislature  to  pro- 
vide for  assessment  and,  9-212 

Power  to  employ  officers  and  agents, 
8-352 

Prescribing  contents  of  package  sub- 
ject to  stamp  tax,  8-349 
Commerce,  regulation  of: 

Auction  sales  of  foreign  goods,  license 
tax  imposed  on,  invalid,  8-527 

Books  and  periodicals  of  other  states, 
license  tax  imposed  on  sales  of,  in- 
valid, 8-527 

Different  methods  of  taxing  foreign 
products,  power  of  state  to  adopt, 
8-526 

Discrimination  affainst  foreign  prod- 
ucts not  allowed,  8-526 

Discrimination  against  nonresidents, 
tax  invalidated  by,  8-528 

Discrimination  by  exempting  state 
products  or  manufactures,  8-527 

Discrimination  by  exemption  in  ped- 
dlers' licenses,  8-629 

Discrimination  by  exemption  of  county 
growth  or  manufacture  from  licenFo 
tax,  8-528 

Discrimination  by  exemption  of  do- 
mestic liquors  invalidates  statute,  8^ 
528 

Discrimination  by  exemption  of  per- 
sons vending  their  own  products,  8- 
530 

Discrimination  by  imposition  of 
license  tax  on  auction  sales  of  for- 
eign goods,  8-527 
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TAXATION  —  ConVd. 
Commerce,  regulation  of  —  ConVd, 

Discrimination  by  license  tax  on  sales 
of  goods  of  other  states,  8-526 

Discrimination  in  favor  of  products 
purchased  from  producer  invalidates 
statute,  8-531 

Domestic  liquors,  statute  exempting  in- 
valid, 8-528 

Exemption  in  peddlers'  licenses  as  dis- 
crimination, 8-629 

Exemption  of  county  growth  or  manu- 
facture from  license  tax,  ordinance 
providing  for,  invalid,  8-528 

Exemption  of  domestic  liquors  invali- 
dates statute,  8-528 

Exemption  of  mineral  produced  within 
state  renders  statute  invalid,  8- 
531 

Exemption  of  persons  vending  their 
own  products  as  discrimination,  8- 
530 

Exemption  of  sales  at  place  of  manu- 
facture valid,  8-531 

Exemption  of  state  products  or  manu- 
factures as  discrimination,  8-527 

Foreign  products,  discrimination 
against,  not  allowed,  8-526 

Intoxicating  liquors,  exemption  of  do- 
mestic invalidates  statute,  8-528 

Intrastate  commerce,  8-525 

License  tax,  exemption  of  domestic 
liquors  from,  invalidates  statute,  8- 
528 

License  tax,  exemption  from  of  persons 
vending  their  own  products  invali- 
dates statute,  8-530 

License  tax  on  sales  at  auction  of  for- 
eign goods  invalid,  8-527 

License  tax  on  sales  of  goods  the  prod- 
uct or  manufacture  of  other  states 
invalid,  8-526 

License  tax,  ordinance  exempting 
county  growth  or  manufacture  from 
payment  of,  invalid,  8-528 

License  tax,  statute  exempting  state 
products  or  manufactures  from  pay- 
ment of,  invalid,  8-527 

Manufactures  or  products  of  other 
states,  discrimination  against,  in- 
validates statute,  8-536 

Methods  of  taxing  foreign  products, 
state  may  adopt  ditferent,  8-526 

Mineral  produced  within  state,  statute 
exempting,  invalid,  8-531 

Nonresident  peddlers,  discrimination 
against,  invalidates  statute,  8-529 

Nonresidents,  tax  discriminating 
against,  invalid,  8-528 

Ordinance  imposing  tax  for  regulation 
of  business,  valid,  8-526 

Produce  purchased  from  producer,  dis- 
crimination in  favor  of,  invalidates 
statute,  8-531 

Regulation  of  business,  validity  of  or- 
dinance imposing  tax  for,  8-526 

Sales  at  place  of  manufacture,  statute 
exempting  from  taxation  valid,  8- 
531 

Sales  of  books  and  periodicals  from 
other  states,  license  tax  on  invalid, 
8-527 


TAXATION  —  ConVd, 
Commerce,  regulation  ot-—C<inVd, 

Sales  of  goods  the  product  or  manu- 
facture of  other  states,  license  tax 
on  invalid,  8-526 
Separation  of   interstate   from   intra- 
state commerce  as  affecting  right  to 
tax,  8-525 
Taxation  by  state,  8-525 
Tax  on  foreign  commerce  not  cured  by 
including  intrastate,  8-526 
Commercial  business  carried  on  by  state, 

excise  tax  on,  valid,  8-353 
Concurrent   power   of  nationaf  and   state 
governments : 
Extent  to  which   powers  are  concur- 
rent, 8-352 
National   license  not  a  permit  to  do 
business  within  a  state,  8-353 
Concurrent  state  and  federal  power  as  to 

taxation,  9-359 
Congress  cannot  tax  municipal  revenue,  9- 

360 
Conveyance  of  real  estate,  8-355 
Copyrights  and  patents,  state's  power  as  to, 

see  COPTBIGHTS  AND  PATENTS. 

Corporations,  due  process  of  law  clause  as 
affecting  taxation  of,  see  Due  Pbooess 
OF  Law. 
**  Debts  "  for  which  taxes  may  be  levied,  8- 

357 
Definition  of  taxes,  8-350 
Direct  taxes: 

Apportionment,     requirement     as     to 

limitation  of  power,  8-702 
Carriages,  tax  on,  not  direct  tax,  8- 

308 
Census    according    to    which    propor- 
tioned, 8-702 
Definition  of,  8-305 
Determination  as  to  whether  taxes  are 

direct  or  indirect,  8-305 
Dividends,  tax  on,  not  a  direct  tax,  8- 

308 
Income  tax  a  direct  tax,  8-306 
Insurance  business,  tax  on,  not  direct 

tax,  8-308 
Legacies  and  distributive  shares,  taxes 

on,  not  direct  tax,  8-307 
Legal  process  and  papers,  stamp  duties 

on,  not  direct  tax,  8-307 
Oil,  tax  on  business  of  refining,  not 

direct  tax,  8-307 
Power  to  impose  penalty  for  default 

of  payment,  8-305 
Right  of  state  to  reimbursement,  8- 

305 
Sales  of  property  at  exchange,  tax  on 

privilege    of,     not    direct    tax,    8- 

308 
Stamp  duties  not  direct  tax,  8-307 
Stamp  tax  on  sales  of  stock  not  direct 

tax,  8-307 
State  bank  issue,  tax  on,  not  a  direct 

tax,  8-306 
Stock  certificates,  tax  on  sale  of,  not 

direct  tax,  8-307 
Sugar,  tax  on  business  of  refining,  not 

direct  tax,  8-307 
Tax  on  rents  direct  tax,  8-306 
Tobacco,  tax  on  manufacture  and  sale 

of,  not  direct  tax,  8-307 
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Distilling    and    rectifying,    regulation    of 

business  of,  &-6V9 
Distraint  for  payment  of  taxes,  9-301 
District  of  Columbia,  taxation  by  state  on 

bonds  of,  a-a62 
District  of  Columbia,  taxation  in,  see  DiB- 

TBicT  OF  Columbia. 
Due  process  of  law  as  affecting  power  of 

Congress  to  tax,  8-348 
Due  process  of  law  as  applicable  to  taxa^ 

tion,  see  Due  Pbogesb  of  Law. 
Duties,  imposts,  and  excises: 

Ap^rtionment  of  duties,  imposts,  and 

excises  not  required,  8-348 
Colleciion  by  distress,  8-348 
Conunercial    business    carried    on    by 

state,  excise  tax  on,  valid,  8-353 
Comprehensive  use  of  terms,  8-350 
Duties  defined,  8-351 
Excise  defined,  8-351 
Imposts  defined,  8-351 
Power  to  increase  excise  tax,  8-351 
Uniformity  required,  8-348 
Equal  protection  of  laws  as  affecting  ex- 
emptions,   see    Equal    Pbotbction    of 
Law. 
Exemption : 

Assignment  of   franchises  and    prop- 
erty as  affecting,  8-808 
Bible  society,  validity  of  charter  pro- 
vision as  to  exemption  of,  8-802 
Chaiige  of  business  as  affecting,  8-801 
Charitable    corporations,    validity    of 
charter  provision  as  to  exemption, 
8-802 
Charter  provision  exempting  corpora- 
tion from,  power  of  state  to  repeal, 
8-794 
Consideration  for  exemption,  8-801 
Constitutional  exemption,  8-iSOl 
Construction  of  grants  of,  8-810 
Conveyance  passing  title  does  not  past 

exemption,  8-809 
Equal  protection  of  laws  as  affecting, 

see  EQUAL  Pbotbction  of  Law. 
Exemption  in  charter  as  a  contract,  8- 

799 
Failure  to  accept  charter  as  affecting 

exemption,  8-^01 
Foreclosure   sale   of   charter   destroys 

exemption,  8-801 
Foreclosure  sale,  purchase  at,  as  affect- 
ing right  to  exemption,  8-809 
Impairment  of  charter  provision  as  to, 
see  Impairment  of  Obligation  of 
Contracts. 
Implied  grant  not  allowed,  8-811 
Land,  effect  of  exemption  of,   8-801, 

802 
Lease  does  not  forfeit  exemption,  8- 

802 
Presumption  in  favor  of,  not  allowed, 

8-811 
Property  included  under,  8-802,  803 
Property  of  United  States  in  territory 
admitted    as    state,    exemption    of, 
from  taxation,  ^197 
Purchase  at  sale  to  enforce  statutory 
lien  does  not  pass  exemption,  8-809 
Right  not  destroyed  without  consent  of 
stockholder,  8-801 


TAXATION  —  CimVd, 
Exemption  —  iJoni'd. 

Special  tax  for  local  improvement,  ex- 
emption does  not  include,  8-801 

Stock,  validity  and  effect  ot  exemption 
of,  8-803 

Successive   corporation,    when   exemp- 
tion passes  to,  8-808 
Exports: 

Bill  of  exchange,  stamp  tax  on,  not 
violation  of  prohibition  against  tax- 
ation of  exports,  8-895 

Bill  of  lading  for  exports,  stamp  tax 
on,  unconstitutional,  8-896 

Capital  invested  in  exports  subject  to 
state  taxation,  8-896 

Dead  bodies  of  persons  not  exports,  8- 
891 

■Exports  from  one  state  to  another,  8- 
360 

Fees  of  harbor  masters  and  wardens, 
statute  providing  for,  valid,  8-894 

Goods  intended  for  export,  power  of 
state  to  tax,  8-892 

Goods  transported  from  one  state  to 
another  not  exports,  8-890 

Harbor  masters  and  wardens'  fees, 
statute  providing  for,  valid,  8-894 

Legacies  payable  to  nonresidents  sub- 
ject to  taxation,  ^-896 

Nonresident's  property  brought  into 
state  for  finishing  process  subject  to 
taxation,  8-896 

Nonresidents'  legacies  subject  to  taxa- 
tion, 8-896 

Passenger  tax  on  persons  leaving  or 
passing  through  state,  not  a  viola- 
tion of  prohibition,  8-891 

Pilotage,  validity  of,  see  Pilotage. 

Prohibition  against  taxation  of,  to 
what  goods  applicable,  8-890 

Property  of  nonresident  brought  into 
state  for  finishing  process  subject  to 
taxation,  8-896 

Property  purchased  for  purpose  of  ex- 
portation, power  of  state  to  tax,  8- 
893 

Remains  of  deceased  persons  not  ex- 
ports, 8-891 

Stamp  tax  on  bill  of  exchange  not 
violation  of  prohibition  against  tax- 
ation of  exports,  8-895 

Stamp  tax  on  bill  of  lading  for  ex- 
ports, constitutional,  8-896 

State  taxation  of,  8-892 

Term  applicable  only  to  property,  8- 
891 
Exports,  taxation  of,  see  Exports. 
Feaeralist,  views  as  to  power  of  Congress, 
8-348 

Federal  power  of  taxation  as  limiting  state 

power,  9-359 
Federal    property,    state    cannot    tax,    8- 

671 
Franchise  granted  by  state,  8-354 
Fraudulent  valuation,  assessor  may  impose 

penalty  for,  ^72 
General  power  of  Congress  as  to,  8-679 
"  General  welfare  "  clause  as  limitation  on 

taxing  power,  8-357 
Goods  sold  by  importer  or  broken  up  for 

retail  trade,  state  may  tax,  8-425 
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TAXATION  —  C(mVd, 
Illegality  of  purpose  for  which  taxes  arc 
to  be  applied,  not  defense  to  payment, 

Impairment  of  obligation  of  contracts,  ex- 
ercise of  power  to  tax  not  unconstitu- 
tional as,  see  Impairment  of  Obliga- 
tion OF  Contracts. 
Imports : 

Auction  sales  of  foreign  goods,  power 
of  state  to  tax,  8-894 

Change  in  rate  of  import  duty  by  sub- 
sequent statute  abrogates  treaty  pro- 
vision, 9-225 

Coal  brought  from  another  state  for 
sale,  taxation  of«  not  unconstitu- 
tional, 8-891 

Corporation  dealing  in  imported  goods, 
power  of  state  to  require  payment  of 
franchise  tax  by,  8-895 

Drummers'  license  valid  where  no  dis- 
crimination is  made,  8-894 

Fees  of  harbor  masters  and  wardens, 
statute  providing  for,  valid,  8-894 

Franchise  tax  on  corporation  dealing 
in  imported  goods,  valid,  8-895 

General  mass  of  property,  imports 
which  have  become  part  of,  subject 
to  state  taxation,  8-893 

Goods  not  produce  of  state,  constitu- 
tionality of  statute  providing  for 
taxation  of.  8-893 

Goods  transported  from  one  state  to 
another  not  imports,  8-890 

Harbor  masters'  and  wardens*  fees, 
statute  providing  for,  valid,  8-894 

Insurance  upon  imports,  power  of  state 
to  tax  premium  for,  8--895 

Into  conquered  territory,  8-353 

Into  Porto  Rico,  8-353 

Intoxicating  liquors,  state  may  require 
retailers  to  take  out  license,  8-896 

Itinerant  vendors,  power  of  state  to  ex- 
act license  tax  f  rom«  8-894 

License  tax  on  sale  of  imported  goods, 
unconstitutional,  8-894 

License  tax,  power  of  state  to  impose 
on  itinerant  Vendors,  8-894 

License  to  retail  liquors,  state  may  re- 
quire, 8-896 

Merchandise  in  original  package, 
power  of  state  to  tax,  8-893 

Municipal  corporation  may  impose  uni- 
form tax  on  foreign  and  domestic 
goods,  8-893 

Nonresident's  property  brought  into 
state  for  finishing  process,  state  may 
tax,  8-896 

Nonresident,  state  may  exact  peddler's 
license  from,  8-894 

Original  package,  power  of  state  to  tax' 
merchandise  in,  8-893 

Peddler's  license,  state  may  exact  from 
nonresident.   8-894 

Pilotage,  validity  of,  see  Pilotage. 

Prohibition  against  taxation  of,  to 
what  goods  applicable.  8-890 

Property  under;?oinff  finishing  process, 
state  may  tax,  8-896 

Sale  of  imported  ^oods,  st'^te  cannot 
impose  license  tax  on,  8-894 

Sales  of  forei^  floods  by  nuctioneer, 
power  of  state  to  tax,  8i-894 
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TAXATION  —  ConVd, 
Imports  —  Cont'd. 

Slaves  brought  from  another  state  i^ot 

imports,  8-891 
Stamp  tax  on  bill  of  exchange  not  vio- 
lation  of  prohibition   against  taxa- 
tion of  imports,  8-895 
State  taxation  of,  8-892 
Tax 'on   premium   for  insurance  upon 

imports  valid«  8-895 
Term  applicable  only  to  property,  8- 

891 
Tools  charged  for  river  improvements, 

validity  of,  8-895 
Treaty  provision  abrogated  by  subse- 
quent statute  changing  rate  of  im- 
port duty,  9-225 
Uniform    license    tax    on    drummers 

valid,  8-894 
Uniform  tax  by  m'unicipal  corporation 

on  goods  of  all  kinds  valid,  8-893 
Uniform  tax  on  merchants  selling  do- 
mestic and  imported  goods  valid,  8- 
894 
Wharfage  charges,   power  of  state  to 

exact,  8-895 
When  right  to  tax  commences,  8-893 
Indian    country,    state    tax    on    goods    of 

traders  in,  invalid,  8-578 
Inspection  laws,  power  of  state  as  to,  see 

Inspection  Laws. 
Inspection   laws,  power  of  states  to  levy 

duties  for  support  of,  8-262 
Instrumentalities    of    interstate    commerce 

not  taxable,  8-379 
Interest  due  on  corporation  bond,  8-355 
Interstate  commerce,  state  tax  on,  see  Com- 

License  tax,  equal  protection  of  law  as  af- 
fecting, see  EQUAL  Protection  of  Law. 

Limitation  of  taxation  contained  in  char- 
ter as  contract,  8-799 

Manner  of  collection,  8-349 

Method  of  taxation  prescribed  in  charter 
as  contract,  8-804,  805 

Mortgagee  in  possession  liable  for  taxes,  8- 
742 

Municipal  bonds,  receipts  from,  not  tax- 
able, 8-354 

Municipal  corporation,  contract  made  on 
faith  of  taxation  cannot  be  impaired,  8- 
775 

Municipal  notes  paid  out  by  banks,  power 
of  state  to  tax,  8-605 

Municipal  revenue,  taxation  of,  by  Con- 
gress, 9-360 

Occupation  tax,  constitutionality  of  stat- 
ute providing  for,  8-732 

Occupation  tax,  equal  protection  of  law  as 
affecting,  see  EgrAL  Protection  of  Law. 

Oleomargarine,  8-356 

Oleomnrgarine,  special  tax  upon  dealers  in, 
8-606 

Payment  of  t«»xes  in  bank  notes,  8-723 

Poll  taxes,  8-350 

Power  of  Congress  as  to,  8-348 

Power  of  Consrress  within  limits  of  Consti- 
tution not  rpstrt^ined,  8-348 

Prohibition  fls^inst  restraining  assessment 
of  t'»x'^«*  <^*^"tute  providing  for,  constitu- 
tional, 9-301 

Prohibition  against  suits  to  restrain  assess- 
ment of  taxes,  constitutionality  of,  9-347 
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TAXATION  —  ConV^, 
Property  of  United  States  in  territory  ad- 
mitted as  state,  exemption  from  taxation, 
9-197 
Purchase  of  land  for  taxes,  8-680 
Purpose  for  which  tax  may  be  levied,  8-357 
Railroads,  due  process  of  law  clause  as  af- 
fecting taxation  of,  see  Due  Pbocess  of 
Law. 
Reasonableness    of,    inquiry    into   by   Con- 
gress, 8-351 
Recovery  of  illegal  tax.  Congress  may  not 

deny  jurisdiction  to  state  for,  8-686 
Restrictions  on  powers  of  state  by  Four^ 

teenth  Amendment,  8-256 
Salaries  of  state  officers  not  subject  to,  8- 

354 
Salary  of  President  not  subject  to,  9-6 
Special    assessment,    due  process    of    law 
clause  as  affecting,  see  Due  Process  of 
Law. 
Stamp  tax: 

Bills  of  exchange,  power  of  state  to  re- 
quire stamp  tax  on,  9-895 
Bills  of  lading,  power  of  state  to  re- 
quire stamp  tax  on,  8-896 
Opinion  that  tax  on  state  process  is 

valid,  8-355 
Power  of   Congress   to   prescribe  con- 
tents  of  package   subject   to   stamp 
tax,  8-349 
State  process,  tax  on,  invalid,  8-354 
Unstamped  documents  as  evidence  in 
state  courts,  8-356 
State  bank  notes,  8-605 
State  debt  of  another  state,  taxation   of, 
not  violation  of  faith  and  credit  clause, 
9-142 
State  debt,  taxation  of  in  another  state 
not  violation  of  faith  and  credit  clause, 
9-142 
State   instrumentalities  to  borrow   money 

not  taxable,  8-354 
State  may  tax  products  intended  for  ex- 
port, 8-423 
State  passenger  tax,  8-361 
State  pilotage  law,  8-361 
State  process  not  taxable,  8-354 
State  process,  view  that  it  is  taxable,  8-356 
State  taxation: 

Agents  of  foreign  corporations,  power 

of  state  to  tax,  9-164 
Aliens,  state  taxation  of  wages  of,  not 

allowed,  9-618 
Articles  of  Confederation,  taxing  power 

of  states  under,  9-359 
Auction  sales,  privileges  and  immuni- 
ties clause  as  affecting,  see  Citizens. 
Authority  of  state  to  exercise  taxing 

power,  9-358 
Bank  of  United  States  not  subject  to 

state  taxation,  9-233 
Banks,  state  taxation  of,  9-617 
Bonds  of  United  States  seized  for  taxes 

due  on  unexerapt  property,  9-234 
Bonds  of  United  States,  state  taxation 
of  capital   stock  invested   in,   9-233 
Building  and   loan   associations,  taxa- 
tion   of    receipts    of,    constitutional, 
9-617 
Canvassers*  license,  privileeres  and  im- 
munities   claiise    as    affecting,    see 
Citizens. 


TAXATION  —  C0fir<i. 

State  taxation  —  CatU'd. 

Capital  stock  invested  in  United  States 
bonds,  state  taxation  of«  1H233 

Capitation  tax  on  paasengers  uncon- 
stitutional, 9-413 

Certificates  of  indebtedness  issued  by 
United  States  not  subject  to  state 
taxation,  9-233 

Concurrent  state  and  federal  power  on 
same  subject,  9-359 

Corporation  of  state  performing  ser- 
vice for  national  government,  stats 
taxation  of^  9-232 

Corporation  organized  under  Act  of 
Congress,  property  tax  imposed  by 
state  on,  valid,  9-232 

Corporations,  power  of  state  to  tax,  9- 
359 

Corporations,  state  taxation  of,  9- 
618 

Debt  due  by  nonresident,  state  taxa- 
tion of,  constitutional^  9-414 

Domestic  corporations,  power  of  states 
to  tax,  9-359 

Due  process  of  law  as  applicable  to 
taxation  by  state,  see  Due  Pbogbs8 
OF  Law. 

Emigrant  agent,  state  taxation  of,  con- 
stitutional, 9-182,  413 

Equal  protection  of  laws  as  affecting, 
see  Equal  PROTBcnoir  of  Law. 

Equal  protection  of  law  as  affecting 
occupation  tax,  see  Equal  Pbotbo- 
TiON  OF  Law. 

Express  companies,  equal  protection  of 
laws  as  affecting  taxation  of,  see 
Equal  Pbotection  of  Law. 

Extent  to  which  state  may  exereiss 
taxing  power,  9-358 

Federal  agencies  not  subject  to  state 
taxation,  9-231 

Federal  officer's  salary  not  subject  to 
state  taxation,  9-231 

Federal  officers,  state  cannot  tax  tele- 
grams sent  by,  9-231 

Foreign  products,  privileges  and  im- 
munities clause  as  affecting  taxation 
of,  see  Citizens. 

Franchises,  taxation  of,  constitutional, 
9-617 

Government  property,  state  taxation 
of,  not  allowed,  9-230 

Grants  of  federal  power  limiting 
power  of  state,  9-359 

Illegal  tax  valuation,  injunction  to  pre- 
vent certifying,  9-371 

Injunction  to  restrain  equalization 
board  from  executing  tax  law,  i^ 
371 

Instruments  of  federal  government, 
state  cannot  tax,  9-231 

Investments  of  capital  stock  in  United 
States  bonds  as  affecting  state's 
power  to  tax,  9-233 

Itinerant  vendors,  state  taxation  of, 
constitutional,  9-414 

Judicial  officers,  salaries  of,  not  tax- 
able by  state,  9-231 

Lands  owned  by  United  States  not  sub- 
ject to  state  taxation,  9-230 

Legacy  consisting  of  United  States 
bonds,  state  may  tax.  9-234 
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TAXATION  —  Cont'd, 
State  taxation  —  Cont'd, 

LicenBe  tax  on  nonresidents,  privileges 
and  immunities  clause  as  affecting, 
see  Citizens. 

Limitation  on  taxing  power  by  grants 
of  federal  power,  9-359 

Limitation  on  taxing  power  of  states, 
9-358 

Nonresident's  property,  privileges  and 
immunities  clause  as  affecting  taxa- 
tion of«  see  Citizens. 

Notes  of  United  States,  power  of  Con* 
gress  to  exempt  from  taxation,  9- 
233 

Obligations  of  United  States  not  sub- 
ject to  state  taxation,  9-233 

Occupation  tax,  equal  protection  of 
laws  as  affecting,  see  Equal  Pbo- 
TECTiON  OF  Law. 

Passengers,  state  capitation  tax  on. 
unconstitutional,  9-413 

Peddler's  license,  privileges  and  im- 
mimities    clause    as    affecting,     see 

-  Citizens. 

Privileges  and  immunities  clause  as  af' 
fecting  discriminating  tax  on  sales 
by  nonresidents,  see  Citizens. 

Privileges  and  immunities  clause  as  af- 
fecting taxation  of  debt  held  by 
resident  due  from  nonresident,  9-161 

Property  tax  on  corporation  organized 
under  Act  of  Congress,  state  may  im- 
pose, 9-232 

Railroads,  equal  protection  of  laws  as 
affecting  taxation  of,  see  Equal  Pbo- 
IBCTION  OF  Law. 

Recovery  back  from  state  of  taxes  paid 
upon  illegal  levy,  9-368 

Salaries  of  federal  officers  not  subject 
to  state  taxation,  9-231 

Savings  banks  having  deposits  invested 
in  United  States  securities,  state 
taxation  of,  9-233 

Securities  issued  by  United  States  not 
subject  to  state  taxation,  9-233 

Seizure  of  bonds  for  taxes  due  on  un- 
exempt  property  valid,  9-234 

Source  of  taxing  power  of  states,  9- 
358 

State  corporation  performing  service 
for  national  government,  state  taxa- 
tion of,  9-232 

State  toll  on  government  property, 
validity  of,  9-231 

Succession  tax  imposed  by  state  con- 
stitutional, 9-414 

Tax-receivable  coupons,  suit  to  compel 
acceptance  of,  9-368 

Tax  sales,  suit  to  set  aside,  when  state 
was  purchaser,  9-369 

Telegrams  sent  by  federal  officers, 
state  cannot  tax,  9-231 

Transfer  tax  not  a  deprivation  of 
privileges  and  imniunitios.  0-^4 

United  States  bank  not  subject  to  state 
taxation,  9-233 

United  States  bonds  may  be  seized  for 
taxes  due  o**  unexempt  property,  9- 
234 

United  States  bonds,  state  may  tax 
legacy  consisting  of,  9-234 


TAXATION  —  ConVd, 
State  taxation  —  ConVd, 

United  States  bonds,  state '  taxation  of 

capital  stock  invested  in,  9-233 
United  States  obligations  not  subject 

to  state  taxation,  9-233 
Valuation,  equal  protection  of  laws  as 
affecting,  see  Equal  Pbotection  of 
Law. 
Wages  of  aliens,  state  taxation  of,  not 

allowed,  9-618 
Wharfage    charges     on     properly     of 
United  States,  power  of  state  to  ex- 
act, 9-231 
State  taxation  of  stock  issued  for  loans  to 

the  government,  8-362 
State  taxation  on  transportation  of  passen- 
gers   an    interference    with    war-making 
power,  8-643 
State  tax  certificate  not  taxable,  8-354 
State  tax  on  property  purchased  for  expor- 
tation valid,  8-424 
Street  railroads,  due  process  of  law  clause 
as  affecting  taxation  of,  see  Due  Pbocess 
OF  Law. 
Succession  tax: 

Constitutionality  of,  9-618 

Faith   and   credit   clause   as   affecting 

validity  of,  9-157 
Uniformity  clause  as  affecting,  8-361 
Sugar  bounties^  8-351 
Tax  sales,  validity  of  statute  affecting  cer- 
tificates of,  8-856 
Territories,    power    of    legislatures    of,    to 
provide  for  assessment  and  collection  of 
taxes,  9-212 
Tonnage : 

Citizens,    prohibition   against   tonnage 

applies  to  vessels  owned  by,  8-901 
Collection  or  refunding,  discretion  of 
commissioner  of  navigation  as  to,  9- 
72 
Definition  of,  8-900 
Discrimination    in    wharfage    charges 
violation  of  prohibition  against  ton- 
nage, 8-903 
District  of  Columbia,  fees  for  harbor 
masters  and  wardens  cannot  be  im- 
posed in,  8-903 
Duty  of  tonnage,   prohibition  against, 
applies  to  charge  for  privilege  of  en- 
tering or  departing  from  a  port,  8- 
901 
Duty  of  tonnage,  what  is,  8-900 
Fees  for  harbor  masters  and  wardens 

a  violation  of  provision,  8-903 
Ferry  license,  municipal  ordinance  re- 
quiring, is  valid,  8-903 
Freight   carried   by   railroad,   tax   on, 

not  a  duty  on  tonnage,  8-905 
Harbor    masters'    and    wardens'    fees, 
statute    providing    for,    unconstitu- 
tional, 8-903 
Improvements     in     navigation,     tolls 
charged  for,  not  unconstitutional,  8- 
903 
License    fee    on    vessels    engaged    in 
carrying     oysters     unconstitutional, 
8-905 
License    fee    on    vessels    engaged    in 
oyster  business  not  duty  on  tonnage, 
8-904 
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Tonnage  —  Cont'd. 

license  for  ferrjr  exacted  by  munidpal 

ordinance  valid,  8-003 
Lighterage    and    towage,    prohibition 

against  tonnage  tax  applies  to,  8- 

002 
Municipal    corporation    may     impose 

whaHage  charges,  8-002 
Nonresidents,  prohibition  against  ton- 
nage applies  to  vessels  owned  by,  8- 

001 
Oyster  carrying,  license  fee  on  vessels 

engaged  in,  unconstitutional,   8-005 
Pilotage  fee  imposed  by  state  law,  not 

duty  on  tonnage,  8-004 
Privilege    of    entering    or    departing 

from  port,  prohibition  against  ton- 

na^  applies  to  charge  for,  8-001 
Prohibition  applies  to  vessels  belong- 
ing to  citizens  or  nonresidents,  8- 

001 
Propertv  taxes  on  vessels  not  within 

prohibition  against  tonnage,  8-001 
Quarantine  fees  not  duty  on  tonnage, 

8-004 
Railroad  freight,  tax  on,  not  a  duty 

on  tonnage,  8-006 
Taxes  on  vessels  as  property  are  not 

within  prohibition  against  tonnage, 

8-001 
Taxes  on  vessels  used  exclusively  in 

home  ports,  when  void  as  tonnage 

tax,  8-002 
Tax  on  railroad  freight  not  a  duty  on 

tonnage,  8-005 
Tolls  charged  for  improved  navigation 

not    in   vi<^ati<Hi   of   provision,   8- 

003 
Tonnage  and  taxation,  8-000 
Towa^    and    lighterage,     prohibition 

against  tonnage  tax  applies  to  ves- 
sels engaged  in,  8-002 
Treaty  provision  as  to  tonnage  abro- 
gated by  later  statute,  0-225 
Vessels   engaged   in   oyster    business, 

license  fee  on,  not  duty  on  tonnage, 

8-004 
Vessels  engaged  in  towage  and  lighter- 
age, prohibition  against  tonnage  tax 

applies  to,  8-002 
Vessels  used  exclusively  in  home  ports, 

when  tax  on  void  as  tonnage  tax,  8- 

002 
Wharfage  charges  and  duty  of  tonnage 

distinguished,  8-002 
Wharfage  charges,  discrimination  in, 

violate  prohibition  against  tonnage, 

8-003 
Wharfage  charges,  extent  of  power  to 

impose,  8-002 
Tonnage,  constitutionality  of  statute  regu- 
lating collection  of  duties  imposed  on, 
8-264 
Tonnage  duties  on  imports  into  conquered 

territory,  8-S53 
"  To  pay  the  debts  "  of  the  United  States, 

8-367 
"To  provide  for  the  common  defense  and 

general  welfare,"  8-367 
Tnide  or  business  within  state  not  subject 
to  taxation  by  Congress,  8-400 


TAXATION  —  Cont'd. 
Uniformity : 

Application   to   state   and    territorial 

legislation,  8-368 
As  to  duties,  imposts,  and  excises,  8* 

348 
BiUs  of  lading,  8-360 
Construction  of  requirement,  8-368 
Dilferent  operation  in  different  statas» 

8-360 
Distilled  spirits,  8-360 
Duties,  imposts,  and  excises,  require- 
ment limited  to,  8-360 
Effect  of  local  resistance  to  collection, 

8-360 
Exports  from  one  state  to  another,  8-> 

360 
General  application  of  requirement  aa 

to,  8-368 
Geographical  uniformity,  8-360 
Method  ordained  for  assessing  and  edl- 

lecting,  as  affecting,  8-350 
Not  limitation  of  power,  8-360 
Purpose  of  requirement,  8-368 
Sale  of  property  at  an  exchange,  8* 

360 
State  passenger  tax,  8-361 
State  pilotage  law,  8-361 
Subjects  of  different  classes,  effect  aa 

to  requirement  of  uniformity,  8-350 
Succession  taxes,  8-361 
Uniform  upon  subjects  of  same  class, 

8-350 

TAX  CERTIFICATES: 

State  certificate  not  taxable,  8-354 

TAX  SALES: 

See  Taxation. 

Jurisdiction   of   federal   government   over 

property  acquired  at,  8-^64 
Purchase  of  land  by  government  at,  8-680 

TELEGRAPHS  AND  TELEPHONES: 

Cables  of  foreign  countries.  President  may 
control  landing  of,  0^3 

Due  process  of  law  clause  as  affecting  r^ 
ulation  of,  see  Due  Process  of  Law. 

Due  process  of  law  clause  as  affecting 
validity  of  statute  relating  to,  see  Dub 
PnocESs  OF  Law. 

Federal  officers,  messages  of,  not  subject  to 
state  taxation,  0-231 

Foreign  cables,  President  may  control  land- 
ing of,  0-3 

Franchises  of,  impairment  by  municipal 
corporation,  8-820 

Gambling,  use  of  telegrams  for  purpose  of, 
may  be  regulated,  8-618,  610 

Impairment  of  obligation  of  contracts, 
state  and  municipal  regulation  of  tele- 
graphs and  telephones  as,  see  Iicpaib- 

ICENT  OF  ObUGATION  OF  CONTBACTS. 

Interstate  commerce,  communication  by,  is, 
8-381 

Interstate  commerce  regulations  as  affect- 
ing, see  CoMiCEBCE. 

Messages  between  points  of  same  state 
transmitted  through  adjoining  states, 
not  interstate  commerce,  8-382 

Privilege  tax  on,  by  state,  see  Coicicebce. 

Rates,  due  process  of  law  clause  as  affect* 
ing  regulation  of,  see  Due  Pbocsss  or 
Law. 
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TELEGRAPHS    AND    TELEPHONES  — 

ConVd, 

State  and  municipal  taxation  on  tel^raph 
companies  as  affected  by  Act  of  July  24, 
1866,  8-543 

State  interference  with  telegraph  lines, 
Congress  may  prohibit,  8-613 

State  regulation  of  use  and  rental  of  tele- 
phones, 8-630 

State  statutes  regulating  as  affecting  in- 
terstate commerce,  see  Commercs. 

State  taxation  of,  as  taxation  on  interstate 
commerce,  see  Commebce. 

State  taxation  of  messages  sent  by  federal 
oflScers,  not  allowed,  ^231 

Telephone  an  instrument  of  commerce,  8- 
382 

Telephone  instruments,  state  regulation  of 
use  and  rental,  8-630 

TENANTS: 

See  Landlqbd  and  TsNAins.        ' 

TENURE  OF  OFFICE: 

See  Offices  and  Officebs. 

TERRITORIAL  JURISDICTION: 

Public  property,  buildings,  and  grounds, 
federal  jurisdiction  over,  see  Public 
Propebtt,  Bxtildinos,  and  Gbounds. 

TERRITORIES : 

Abolition  of  territorial  governments,  power 
of  Congress  as  to,  9-210 

Acts  of  territorial  legislature  not  annulled 
by  implication,  9-210 

Acts  of  territorial  legislature,  valid  until 
disapproved,  9-210 

Admiralty  jurisdiction,  territorial  courts 
have  not,  9-106 

Admission  of  new  state,  validity  of  laws 
passed  by  territorial  legislature  after,  ^ 
196 

Annulment  of  territorial  statute  by  im- 
plication not  allowed,  9-210 

Apportionment  of  direct  taxes  in,  8-304 

Assessment  and  collection  of  taxes,  power 
of  territorial  legislature  as  to,  9-212 

Bonds  issued  by  county  in  territory.  Con- 
gress may  validate,  9-210 

Ceded  territory.  Constitution  not  self- 
operating  over,  9-206 

Charter  of  Mormon  church,  power  of  Con- 
gress to  revoke,  9-210 

Charters  of  corporations  granted  by,  pro- 
tected from  impairment,  8-789 

Congress  has  entire  legislative  control  over 
territories,  »-208 

Congress  has  supervisory  control  over  legis- 
lation, 9-209 

Congress,  laws  of,  as  to  territories  must 
be  consistent  with  Constitution,  9-207 

Congress  may  legislate  directly  in  respect 
to,  9-208 

Congress,  paramount  power  of,  over  or- 
ganic law  of  territory,  9-211 

Congress,  power  over  territories,  9-207 

Constitution,  application  to,  9-206 

Constitution,  effect  of  extending  provisions 
of,  to  territory,  9-207 

Constitution  not  self-operating  over  ceded 
territory,  9-206 

Constitution  of  territory,  organic  law  as, 
9-211 


TERRITORIES  —  ConVd, 

County  bonds  issued  by  county  in  territory, 
Congress  may  validate,  9-210 

Courts,  nature  of,  9-73 

Courts  of  (see  Coubts),  9-58 

Creation  of  territorial  legislatures  not  un- 
constitutional delegation  of  power,  8- 
290 

Cruel  and  unusual  punishments,  provision 
of  Constitution  as  to,  applicable  to  ter- 
ritories, 9-352 

Delegates  from: 

Abolition  of  office,  8-299 
Creation  of  office,  8-298 
Exclusion  by  Congress,  8-322 
Power  of  Congress  to  prescribe  qualifi- 
cations, 8-302 
Privilege  of,  from  arrest,  8-331 
Right  of  aliens  to  sit  as,  8-299 
Term,  effect  of  admission  of  tenit<^ 

as  state^  8-299 
Term,  length  of,  8-299 
Unorganized  territory,  .8-299 

Delegation  by  Congress  of  legislative  pow- 
ers to  local  assembly  valid,  9-209 

Direct  legislation  as  to  territories,  power  of 
Congress  as  to,  9-208 

Effect  of  extension  of  Constitution  upon, 
8-277 

Election  laws  passed  by  territorial  legisla- 
ture illegally  elected  invalid,  8-^17 

Election  of  senator  by  legislature  before 
formal  admission,  8-312 

Extent  of  legislative  power  of  territory,  9- 
211 

Form  of  government  not  necessarily  the 
same  in  all  territories,  9-209 

Grovemment  subject  to  abolition  or  modifi- 
cation by  Congress,  9-210 

Implied  annulment  of  territorial  statute 
not  allowed,  9-210 

Importation,  manufacture,  and  sale  of  in- 
toxicating  liquors,  power  of  Congress  to 
regulate,  9-209 

Inhabitants,  constitutional  rights  of,  9-206 

Interstate  commerce,  commerce  between 
states  and  territories  as,  8-373 

Interstate  extradition,  provision  as  to,  ap- 
plicable to  territories,  9-184 

Intoxicating  liquors,  power  of  Congress  to 
regulate  importation,  manufacture  and 
sale  of,  in  territory,  9-209 

Jury  trial  in  criminal  prosecutions,  provi- 
sion as  to,  applies  to  territories,  9- 
325 

Jury  trial,  requirements  of  Constitution 
as  to,  apply  to  territories,  9-128 

Laws  j^asscd  by  territorial  legislature  after 
admission,  fi^l96 

Legislative  control  of  Congress  over  terri- 
tories, extent  of,  9-208 

Legislative  power  of  Congress  may  be  dele- 
gated to  local  assembly,  9-209 

Legislative  power  of  territory,  9-211 

Legislature  of  territory,  assessment  and 
collection  of  taxes  by,  9-212 

Legislature  of  territory,  control  over  mili- 
taiy  reservation  in  territory,  9-212 

Legislature,  power  of  Congress  to  delegate 
powers  to,  9-209 

Legislature  subject  to  supervisory  control 
of  Congress,  9-2&09 
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Limitations  not  imposed  on  power  of  Con- 
gress over  territories,  9-208 

Local  assembly.  Congress  may  ^delegate 
legislative  powers  to,  9-209 

Local  legislation,  power  of  Congress  as  to, 
9-208 

Manufacture,  importation  and  sale  of  in- 
toxicating liquors,  power  of  Congress  to 
regulate,  9-209 

Military  reservation  in  territory,  control 
of  territorial  legislature  over,  9-212 

Modification  or  abolition  of  government  by 
Congress,  9-210 

Mormon  church,  power  of  Congress  to  re- 
voke charter  of,  9-210 

Not  states  within  meaning  of  judicial 
clause,  9-105 

Organic  law  of  territory,  purpose  and  effect 
of,  9-211 

Power  of  Congress  over  territories,  9-207 

President's  power  to  pardon  offenses  com- 
mitted in,  9-14 

Privileges  and  immunities  clause  as  affect- 
ing residents  in  unorganized  territories, 
9-166 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment,  not  applicable  to,  9- 
396 

Privileges  of  witnesses,  clause  securing,  a 
limitation  on  power  of  territorial  legis- 
lature, 9-278 

Provision  for  transfer  of  causes  on  admis- 
sion as  state,  8-295 

Reclamation  of  slaves  from  before  organiza- 
tion, 9-191 

Relation  to  general  government,  9-209 

Reservation  in  territory,  control  of  terri- 
torial legislature  over,  9-212 

Revocation  of  charter  of  Mormon  church,  a 
valid  exercise  of  power  of  Congress,  9- 
210 

Sale  of  intoxicating  liquors,  power  of  Con- 
gress to  regulate,  9-209 

Searches  and  seizures,  constitutional  pro- 
vision as  to,  applies  to  territories,  9-250 

Source  of  congressional  control  over  terri- 
tories, 9-208 

Suits  by  citizens  of,  against  citizen  of  state, 
9-105 

Supervisory  control  of  Congress  over  legis- 
lature, 9-209 

Taxation  by  Congress  in,  8-348 

Taxation  by  Congress  on  residents  of,  8- 
349 

Taxes,  power  of  territorial  legislature  as 
to  assessment  and  collection  of,  9-212 

Territorial  courts,  effect  to  be  given  by 
states  to  proceedings  of,  9-143 

Territorial  legislatures,  law-making  power 
of,  subject  to  constitutional  provision,  9- 
207 

Territorial  statute  conflicting  with  Act  of 
Congress,  invalid,  9-211 

Title  to  property  of,  passes  to  newly-ad- 
mitted state,  9-198 

Uniformity  of  taxation,  requirement  ap- 
plicable to,  8-358 

Unlimited  power  of  Congress  over  terri- 
tories. 9-208 

ValidatioTi  of  county  bonds  issued  by 
county  in  territory,  power  of  Congress 
as  to,  9-210 
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TEST  OATH: 

Constitutionality  of  statute  prescribing,  8- 
733 

TEXT-BOOKS: 

See  Schools. 

THIRTEENTH  AMENDMENT: 

Alien  seamen,  coercing  service  of,  on  Amer- 
ican vessels,  a  violation  of  amendment, 
9-379 

Applicable  to  all  forms  of  compulsory 
labor,  8-254 

Apprenticeship  of  negro  children  as  in- 
voluntary servitude,  9-379 

Coercing  alien  seamen  to  labor  on  Ameri- 
can vessels,  a  violation  of  amendment, 
9-379 

Contract  of  seamen  not  within  spirit  of 
amendment,  9-380 

Distinction  between  races,  extent  to  which 
allowed  by  amendment,  9-380 

Hiring  out  of  vagrants,  statute  providing 
for  creates  involuntary  servitude,  9-379 

Legal  difference  between  races,  recognition 
of,  not  prohibited  by  amendment,  9-380 

Monopoly  granted  to  slaughter-house  busi- 
ness does  not  create  servitude,  9-379 

Origin  of,  9-376 

Penal  statute  prohibiting  tenant  leaving 
during  term,  a  violation  of  Thirteenth 
Amendment,  9-378 

Peonage,  Thirteenth  Amendment  prohibits, 
9-378 

Physicians,  ordinance  requiring  report  of 
contagious  diseases  by,  not  unconstitu- 
tional, 9-378 

Recognition  of  legal  distinction  between 
races  not  prohibited  by  Thirteenth 
Amendment,  9-380 

Report  of  contagious  diseases,  ordinance  re- 
quiring from  physicians,  not  unconstitu- 
tional, 9-378 

Seamen's  contract  not  within  spirit  of 
amendment,  9-380 

Separate  railway  accommodations,  statute 
requiring,  constitutional,  9-379 

Services  of  leased  land  not  within  prohibi- 
tion of,  9-378 

Slavery  as  affected  by,  see  Slavebt. 

TICKETS  AND  FARES: 

See   COKMEBCE. 

Due  process  of  law  clause  as  affecting  regu- 
lation of,  see  Due  Process  of  Law. 

Free  pass,  tax?. t  ion  of  person  riding  on. 
constitutional,  8-75.7 

Mileage  tickets,  constitutionality  of  stat- 
ute fixing  rate  for,  9-469 

Redemption  of  tickets,  statute  requiring, 
constitutional,  9-579 

Scalping  tickets,  validity  of  statutes  pro- 
hibiting or  regulating  business  of,  8-S58; 
9-408;  9-579 

TICKET  SCALPING: 

See  Tickets  and  Fabes. 

TIDAL  WATERS: 

See  Navigable  Watebs. 

TIDE  LANDS: 

Interstate  commerce  regulations  as  affect- 
ing shore  and  submerged  soil,  8-^10 
Power  of  Congress  to  grant,  9-202 
Title  to  tide  lands  in  newly-admitted  state, 
9-198 
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TIDE  WATERS: 

See  Admibaltt. 

TIMBER: 

See  FoBBST  Ssbebvations. 

Authority  of  secretary  of  interior  to  make 

regulations  for  protection  of,  on  public 

lands,  8-294 

TITLE: 

Acceptance  of  title  of  nobility  from  foreign 
prince  prohibited,  8-712 

Public  lands,  effect  of  title  to,  see  PuBUO 
Lands. 

Statute  requiring  registration  of  constitu- 
tional, 9-533 

Titular  prince,  acceptance  of  title  from,  pro- 
hibited, 8-712 

TOBACCO: 

See  CoiCMEBCE. 

Cigarettes,  packages  of,  as  original  pack- 
ages, 8-428 

Power  of  Congress  to  prescribe  contents  of 
package  subject  to  stamp  tax,  8-349 

Tax  on  manufacture  and  sale  of,  not  a  di- 
rect tax,  8-307 

TOIiliS : 

Interstate  commerce  regulation  as  affect- 
ing, see  COMMEBCE. 

Navigation   companies,   state  cannot   alter 

tolls  authorized  by  cnarter  of,  8-840 
Rate  fixed  by  charter  of  bridge  company 

cannot  be  changed  by  state,  8-839 
Turnpike  companies,  power  granted  to  take 

tolls  cannot  be  infringed,  8-834 
Use  of   improved    navigable   waters,   state 

may  exact  for,  8-477 

TONNAGE: 

See  Taxation. 

TORTS : 

Admiralty  jurisdiction  of,  9-87 
Injunction  against  execution  of  judffment 

for,  not  a  violation  of  due-process  clause, 

9-510 
Marine  torts,  liability  for,  power  of  state 

to  regulate,  8-48C 
Right  of  action  for  tort  not  a  contract,  8- 

763 
State   statute   giving  right  of  action   for 

maritime  tort,  validity  of,  9-96 
Statute  taking  away  right  of  action  for,  not 

ex  po8t  facto  law,  8-728 

TOWNSHIPS : 

See  School  Townbhipb. 

TRADE  COBfBINATIONS  AND  TRUSTS: 

Anti-trust  laws  not  denial  of  equal  protec- 
tion of  laws,  9-598 

Congress  may  regulate  under  power  to  regu- 
late commerce,  8-418 

Due  process  of  law  clause  as  affecting  valid- 
ity of  anti-trust  statute,  see  Due  Pbocess 
OF  Law. 

Enterprises  within  a  state,  extent  of  con- 
gressional control,  8-419 

Exemption  of  agricultural  products  and 
live  stock  unconstitutional,  9-598 

Exemption  of  associations  of  laboring  men 
unconstitutional,   9-599 

Free  competition,  power  of  Congress  to 
prescribe,  8-419 
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TRADE  COBfBINATIONS  AND  TRUSTS 

—  Cont'd. 

Monopoly  of  slaughter-house  business,  stat- 
N  ute  giving,  not  a  violation  of  due-process 
clause,  9-502 

Slaughter-house  business,  statute  giving 
mono^ly  of,  not  violation  of  privileges 
and  immunities  clause  of  Fourteenth 
Amendment,  9-409 

Thirteenth  Amendment  not  violated  by 
statute  giving  monopoly  to  slaughter- 
house business  9-379 

TRADEMARKS: 

See    CC^TBIGHTS    AND    PATENTS. 

Regulations  of  Congress  respecting,  8-421 

TRADING  STAMPS: 

See  Licenses. 

Prohibition  against  use  of  unconstitutional, 
9-493 

TRANSFER  TAXES: 

See  Succession  Taxes. 

TRANSPORTATION : 

See  COKMEBCE. 

TREASON: 

Accessories,  persons  guilty  of  treason  can- 
not be,  9-139 

Acts  which  constitute  treason,  limit  on 
power  of  Congress  to  declare,  9-133 

Actual  violence  not  essential  to  constitute 
lev3ring  war,  9-135 

AdherentiB  to  Confederate  government, 
status  of«  9-138 

Admissions  by  person  accused,  sufficiency 
of,  to  show  treason,  9-139 

Aid  and  comfort,  what  constitutes  giving, 
9-l'37 

Aliens  domiciled  in  United  States  may  be 
,       guilty  of  treason,  9-138 

All<M;iance,  treason  is  breach  of,  9-138 

Con^erate  government,  status  of  adher- 
ento  to,  9-138 

Confession  out  of  court  not  sufficient  to 
convict,  9-139 

Conspiracy  to  levj  war  not  treason,  9-186 

Constitutional  definition  of  treason,  9-134 

Constructive  treason,  Constitution  does  not 
provide  for  offense  of,  9-138 

Corruption  of  blood,  treason  not  punish- 
able by,  9-140 

Declaration  of  person  accused  as  evidence, 
9-140 

Defeat  of  execution  of  law  in  particular  in- 
stance, effort  for,  is  treason,  9-135 

Definition  of  treason,  statutory  origin  of, 
9-134 

Delivering  up  prisoners  and  deserters  is 
treason,  9-137 

Domiciled  aliens  may  be  guilty  of  treason, 
9-138 

Draft,  forcible  resistance  to  execution  of, 
as  treason,  9-135 

Effort  to  aefeat  execution  of  law  in  partic- 
ular instance  is  treason,  9-135 

Elements  of  offense  of  levying  war,  9-136 

Elements  of  treasonable  design,  9-135 

Enemies,  giving  aid  and  comfort  to,  as  trea- 
son, 9-137 

Enemies,  who  are,  9-137 

Evidence,  admission  of  person  accused  as. 
9-139 
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Evidence,  confession  out  of  court  not  suffi- 
cient, 9-139 

Bridenoe,  declaration  of  person  accused  as, 
»-140 

Evidence  of  treason,  words,  oral,  written, 
or  printed,  as,  9-137 

Evidence  required  by  Constitution  to  show, 
9-139 

Excise  officers,  insurrection  for  purpose  of 
suppressing  is  treason,  9-135 

Execution  of  law,  effort  to  defeat,  in  par- 
ticular instance  treason,  9-135 

Expulsion  of  senators  for,  8-^29 

Forcible  resistance  to  execution  of  public 
law  as  treason,  9-135 

Forfeiture,  extent  to  which  treason  punish- 
able by,  9-140 

Forfeitures  for  violation  of  revenue  law 
not  unconstitutional,  9-140 

Giving  aid  and  comfort,  what  constitutes, 
1H187 

Grand  Juries,  requirements  of  Constitution 
as  to  evidence  of  treason  not  applicable 
to  proceedings  before,  9-139 

Indictment  for  treason,  overt  act  to  be  al- 
leged in«  9-332 

Inferior  offenses,  Congress  cannot  classify 
treason  among,  9-134 

Instigation  of  treason  as  treason,  9-135 

Intent,  sufficiency  of  evidence  to  show,  9- 
140 

Intent  to  suppress  office  and  compel  resig- 
nation of  officer  as  treason,  9-135 

Jurisdiction  of  treason,  state  courts  have 
not,  9-140 

Levving  war,  actual  assembly  for  treason- 
able purpose  essential  to  constitute,  9- 
134 

Levying  war,  actual  violence  not  essential 
to  constitute,  9-135 

Levying  war  against  particular  state  not 
treason,  9-130 

Levying  war,  conspiracy  for  purpose  of, 
not  treason,  9-136 

Levying  war,  essential  elements  of  offense 
of,  9-136 

Levying  war,  military  array  unnecessary 
to  constitute,  9-135 

Levying  war,  what  constitutes,  9-135 

Limit  on  power  of  Congress  over  treason, 
9-133 

Military  array  not  essential  to  constitute 
levying  war,  9-135 

Occupation  and  detention  of  fortress  against 
government  is  treason,  9-136 

Opposing  execution  of  public  law  by  force, 
9-135 

Overt  act  of  treason  must  be  alleged  in  in- 
dictment, 9-332 

Overt  act,  testimony  of  two  witnesses  to, 
essential,  9-139 

Overthrow  of  government,  conspiracy 
formed  for,  not  treason,  9-137 

Parties  to  treason,  who  are,  9-138 

Persons  who  may  be  guilty  of  treason,  9- 
138 

Presence  at  scene  of  action  not  essential 
to  constitute  one  guilty  of  treason,  9- 
138 

Principals,  all  persons  guilty  of  treason 
are,  9-139 


TREASON  —  ConVd, 

Printed,  written  or  oral  wor^s  not  treason, 
9-137 

Prisoners  and  deserters,  delivering  up  to 
enemy  is  treason,  9-137 

Proof  of  intent,  9-140 

Provisions  as  to  evidence  necessary  to  con> 
vict  not  applicable  to  preliminary  ex- 
aminations of  proceedings  before  grand 
jury,  9-139 

Punishment  of,  9-140 

Resistance  of  execution  of  law  for  local  or 
private  purpose,  not  treason,  9-136 

Sale  of  goods  to  enemy's  agent  as  treason, 
9-137 

State  courts  have  no  jurisdiction  of  trea- 
son, 9-140 

State,  levying  war  against,  not  treason,  9- 
136 

Statutory  origin  of  definition  of  treason, 
9-134 

Suppression  of  office  and  compelling  resig- 
nation of  officer,  forming  of  intent  of,  9- 
135 

Testimony  of  two  witnesses  to  overt  act 
essential,  9-139 

Treasonable  design,  elements  of,  9-135 

Treasonable  purpose,  what  is,  9-135 

Witnesses  to  overt  act,  necessity  for,  9- 
139 

Words,  oral,  written,  or  printed,  not  trea- 
son, 9-137 

TREASURY  CERTIFICATES: 

Bills  of  credit,  issuance  of,  see  Bills  or 
Cbedit. 

TREASURY  NOTES: 

See  Coinage;  Legal  Tender. 
Issuance  as  legal  tender,  8-678 

TREATIES : 

Abolishment  of  disabilities  of  aliens,  treaty 
may  provide  for,  9-31 

Abrogation  of  treaties,  power  of  Congress 
as  to,  9-33 

Abrogation  of  treaty  provision  as  to  ton- 
us^ taxes  by  statute,  9-225 

Acquisition  of  territory  as  condition  of 
treaty  of  peace,  see  Wab. 

Aliens,  conspiracy  against  treaty  rights  of, 
9-220 

Aliens,  right  to  purchase  land  may  be  fixed 
by  treaty,  9-32 

Aliens,  treaty  may  provide  for  condition 
of  residence,  9-32 

Aliens,  treaty  may  regulate  inheritance  of 
land  by,  9-32 

Aliens,  treaty  provision  abolishing  disabili- 
ties of,  valid,  9-31 

Authority  of  other  party  to  ratify  treaty, 
courts  cannot  question,  9-34 

Binding  effect  of  treaties  on  states,  9-225 

Bonds  issued  I'Ti^^pr,  necessity  of  appropria- 
tion for,  8-710 

Bonds,  treaty  with  Indians  may  provide  for 
issuance  of,  9-32 

Boundary,  effect  of  temporary  convention 
respecting,  9-35 

California,  sovereignty  acquired  by  United 
States  over,  through  treaty  with  Mexico, 
9-201 

Change  in  rate  of  import  duty  by  statute, 
a  repeal  of  treaty  provision,  9-225 
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Change  of  sovereigns,  treaty  not  abrogated 
by,  9-34 

Chinese,  covenant  in  deed  against  convey- 
<     ance  to,  void  as  infringement  of  treaty 
right,  9-220 

Chinese,  fishing  rights  under  treaty  cannot 
be  abrogated  by  state  statute,  9-228 

Chinese,  rights  of,  under  treaties  cannot  be 
abrogated  by  state  statute  regulating 
laundries,  9-228 

Chinese,  state  statute  prohibiting  employ- 
ment of,  by  corporations,  a  violation  of 
treaty  right,  9-229 

Chinese,  state  statute  prohibiting  employ- 
ment of,  on  public  works,  a  violation  of 
treaty  rights,  9-229 

Chinese,  state  statute  regulating  removal 
of  dead  bodies  cannot  abrogate  treaty 
rights  of,  9-228 

Chinese,  treaty  provision  as  to  landing  of, 
cannot  be  abrogated  by  state  statute,  9- 
227 

Coastwise  steamers,  statute  exempting 
from  pilotage,  not  a  repeal  of  treaty  pro- 
visions, 9-225 

Commissioner  appointed  pursuant  to,  not 
an  officer,  9-41 

Conclusion  of  war  by,  see  Wab. 

Conclusive  effect  of  treaties  on  courts,  9- 
33 

Confederate  States  of  America,  agreement 
between,  invalid,  8-713 

Confederate  States  of  America,  treaty  be- 
tween, invalid,  8-713 

Confinement  of  free  negroes  employed  on 
vessels,  treaty  provision  as  to,  cannot  be 
abrogated  by  state  statute,  9-227 

Congress  cannot  nullify  titles  confirmed  by 
treaty,  9-34 

Congress  has  power  to  legislate  to  give  ef- 
fect to  treaties,  9-33 

Congress  may  abrogate  treaties,  9-33 

Conspiracy  against  treaty  rights  of  aliens, 
fr-220 

Constitution  or  laws  of  state  subordinate 
to  treaty,  9-226 

Construction  of  rights  arising  under,  a 
judicial  question,  9-84 

Conve^nce  to  Chinese,  covenant  in  deed 
against,  void  as  infringement  of  treaty 
right,  ^229 

Corporations,  employment  of  Chinese  by, 
state  statute  prohibiting,  a  violation  of 
treaty  right,  9-229 

Courts  cannot  question  authority  of  other 
party  to  ratify  treaty,  9-34 

Courts  on  foreign  soil,  establishment  of, 
by  treaty,  valid,  9-31 

Courts,  treaty  conclusive  on,  ^33 

Covenant  in  deed  against  conveyance  to 
Chinese  void  as  infringement  of  treaty 
right,  9-229 

Criminal  charges,  treaty  requiring  investi- 
gation of,  becomes  municipal  law,  9- 
30 

Date,  treaty  takes  effect  from,  9-34 

Dead  bodies,  state  statute  regulating  re- 
moval of,  cannot  abrogate  rights  of  Chi- 
nese under  treaty,  ^228 

Devolution  of  property,  treaty  may  regu- 
late rights  of  aliens  as  to,  9-32 
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Effect  upon  inhabitants  of  territory  ac- 
quired by,  8-583 
Employment  of  Chinese  on  public  works, 
state  statute  prohibiting,  a  violation  of 
treaty  right,  9-229 
Enabling  Act,  necessity  of,  9-34 
Enforcement  of  treaty  not  subject  to  judi- 
cial control,  9-29 
Exclusion  of  Chinese,  state  statute  provid- 
ing for,  cannot  abrogate  treaty  stipula- 
tion, 9-227 
Exemption    of    coastwise    steamers    from 
pilotage  not  an  infringement  of  treafy 
provisions,  ^225 
Exercise    of    judicial    authority    abroad, 

treaty  may  provide  for,  9-31 
Extent  of  treaty-making  power,  ^28 
Extradition  treaties  limited  to  enumerated 

offenses,  9-29 
Extradition,  treaties  with  foreign  countries 

may  provide  for,  ^28 
Extradition  treaties  with  foreign  powers, 

state  cannot  negotiate,  9-30 
Extradition  treaty  not  e»  post  facto,  8- 

699 
Fisheries,  regulation  by  treaty,  valid,  ^32 
Fishing  laws,  state  statute  regulating,  un- 
constitutional as  violation  of  rights  of 
Chinese  under  treaty,  9-228 
Free   negroes   employed   on   vessels,   state 
statute  cannot  abrogate  treaty  by  pro- 
viding for  confinement  of,  9-227 
Grant  of  land  to  Indian  tribes  by  treaty, 

valid,  ^32 
Import  duty  fixed  by  treaty  repealed  by 

statute  changing  rate,  9-225 
Imposition  of  special  duties  on  judges  un- 
der treaties,  ^-65 
Indian  treaties: 

Abrogation  of  prior  treaty  l^  criminal 
statute  applying  to  Indian  country, 
9-225 
Admission  of  new  state  as  affecting 
right  under  treaty  to  hunt  on  public 
lands,  9-195 
Criminal   statute  applying  to  Indian 
country  "upersedes  prior  treaty,  9- 
225 
Dignity  and  effect  of  Indian  treaties. 

^220 
Possession  of  lands  held  under  treaties, 
state  cannot  disturb  Indians  in,  9- 
226 
Residence  within  Indian  nations,  state 

cannot  regulate,  9-226 
Bestrictions  in,  as  to  disposal  of  land, 

validity  of,  9-202 
States  cannot  disturb  Indians  in  pos- 
session of  lands  held  under  treaty, 
9-226 
Vested  fishing  rights  not  extinguished 

by  admission  of  new  state,  9-195 
White  persons  residing  within  Indian 
nation,  state  prohibition  against,  a 
violation  of  treaty,  9-226 
Indian    tribes,    effect    of   treaty    with,    on 

power  of  Congress  to  legislate,  9-32 
Indian  tribes,  grants  of  land  under  treaty- 
making  power  valid,  9-32 
Indian  tribes,  penal  legislation  of  Congress 
may  he  extended  to,  by  treaty,  9-32 
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Indian  tribes,  power  to  make  treaties  with, 
9-32 

Indiad  tribes,  treaty  with,  may  provide  for 
issuance  of  bonds^  9-32 

Inhabitants  of  acquired  territory,  power 
to  prescribe  status  of,  by  treaty,  9-31 

Intention  as  controlling  time  of  taking  ef- 
fect, 9-34 

Investment  of  trust  funds  in  Confederate 
notes  and  bonds  invalid,  d-713 

Judicial  authority  in  foreign  countries, 
treaty  may  provide  for  exercise,  of,  9-31 

Judiciary  cannot  control  enforcement  of 
treaty,  9-29 

Laundries,  state  statute  regulating,  cannot 
abrogate  treaty  rights  of  Chinese,  9-228 

Legislation  by  Congress,  effect  of  trealy 
with  Indian  tribes  on  power  of,  9-32 

Legislation  in  aid  of  treaties,  when  neces- 
sary, 9-33 

Limitations  on  treaty-making  power,  9-28 

Limitation  upon  power  of  Senate  as  to,  9-27 

Lottery,  state  prohibition  on  sale  of  foreign 
bonds  which  are  subjects  of,  not  a  viola- 
tion of  treaty  provision,  9-226 

Money  received  under,  for  satisfaction  of 
claims,  appropriation  necessary  for,  8- 
710 

Municipal  law,  treaty  as,  9-30 

Naturalization  of  inhabitants  of  territory 
acquired  by,  8-582 

Nature  and  operation  of  treaties  of  the 
United  States,  9-220 

Nullification  of  state  constitutions  and 
laws  by  treaty,  9-226 

Offenses  extraditable  are  those  enumerated, 
9-29 

Offenses  not  enumerated  cannot  be  extra- 
dited, 9-29 

Paramount  authority  of  treaties  over  state 
constitutions  and  laws,  9-226 

Penal  legislation  of  Congress  may  be  ex- 
tended to  Indian  tribes  by  treaty,  9-32 

Philippine  Islands,  effect  of  treaty  of  ces- 
sion, 8-279 

Pilotage,  exemption  of  coastwise  steamers 
from,  not  an  infringement  of  treaty  pro- 
visions, 9-225 

Police  power  of  states,  treaty  cannot  limit, 
9-28 

Postmaster-general,  power  to  make  postal 
conventions  with  foreign  countries,  8- 
613;   9-34 

Powers  of  federal  irovemment  to  make,  8- 
289 

Powers  of  judiciary  as  to  treaties,  9-29 

Powers  of  postmaster-general  as  to  postal 
treaties,  8-266 

Power  to  make  treaties  surrendered  by 
states,  9-226 

Provisions  not  self -executing,  power  of  Con- 
gress to  legislate  in  aid  of,  9-33 

Provisions  of  state  constitutions  and  stat- 
utes are  subordinate  to  treaties,  9-226 

Purchase  of  land  by  aliens,  treaty  may 
ref^ilate,  9-32 

Ratification  by  Senate  essential,  8-287 

Ratification  by  Senate,  to  what  acts  lim- 
ited, 9-27 

Ratification  of  treaty  by  other  party,  courts 
pannot  question  validity  of,  9-34 


TREATIES  —  Cont'd. 

Ratification  of  treaty  ceding  Porto  Rico  as 
affecting  operation  of  revenue  laws,  8- 
280 

Release  by  treaty  of  claims  against  foreign 
government  a  taking  of  private  property, 
9-316 

Removal  of  dead  bodies,  state  statute  regu- 
lating, cannot  abrogate  rights  of  Chinese 
under  treatiesj  9-228 

Rights  guaranteed  to  inhabitants  of  Alaska 
under  treaty  of  cession,  8-278 

Sale  of  foreign  bonds  which  are  subject  of 
lotteries,  state  prohibition  against,  not 
a  violation  of  treaty,  9-226 

Senate  cannot  introduce  new  terms  in  rati- 
fication,  9-27 

Senators  advice  and  consent  necessaiy,  9-27 

Sovereign  power  of  United  States  over  ter- 
ritory acquired  by,  9-201 

State  courts,  duty  of,  to  recognize  para- 
mount authority  of  treaties,  ^226 

State  legislation  affecting  subjects  of  treaty 
stipulations,  9-226 

State  legislation  disturbing  Indians  in  pos- 
session of  lands  a  violation  of  treaty 
stipulation,  9-226 

States,  binding  effect  of  treaties  on,  9-225 

States  cannot  negotiate  extradition  treaties 
with  foreign  countries,  9-30 

States,  police  power  of,  not  subject  to  limi- 
tation by  treaty,  9-28 

State  statute  providing  for  confinement  of 
free  negroes  employed  on  vessels  cannot 
abrogate  treaty  provision,  9-227 

State  statute  regulating  laundries  cannot 
abrogate  treaty  rights  of  Chinese,  9-228 

State,  treaty  entered  into  by,  cannot  be 
validated,  8-713 

Status  of  inhabitants  of  acquired  territory, 
power  to  prescribe  by  treaty,  9-31 

Subjects  as  to  which  treaty  may  be  made, 
9-28 

Subjects  of  treaty  stipulations,  power  of 
state  legislation  to  affect,  9-226 

Successcfrs  of  sovereigns,  treaty  inures  to, 
9-34 

Supremacy  of  treaties  of  the  United  States, 
9-220 

Supreme  law  of  land,  treaty  as,  8-713 

Surrender  by  states  of  treaty-making 
power,  8-713;  9-226 

Temporary  convention  respecting  boundary, 
effect  of,  9-35 

Territory  acquired  by  treaty,  sovereign 
power  of  United  States  over,  9-201 

Territory,  power  to  acquire  by  treaty  oi 
cession,  9-30 

Time  of  taking  effect,  9-34 

Titles  confirmed  by  treaty  cannot  be  de- 
stroyed by  Congress,  9-34 

Tonnage  taxes,  subsequent  statute  repeals 
prior  treaty  provision  as  to,  9-225 

Treaties,  advice  and  consent  of  Senate, 
necessity  for,  9-27 

Treaties  of  cession,  power  to  make,  9-30 

Treaty  inures  to  successor  of  sovereign,  i^ 
34 

Tribunals  for  American  citizens  in  foreign 
countries,  treaty  may  provide  for  est&- 
lishment  of,  9-31 

War.  suspension  of  treaties  by,  9-85 
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TREATIES  OF  GB88ION: 

See  Tbeatiss. 

TREaSS: 

State  regulation  of  sale  of,  8-510 

TRESPASS: 

Action  of,  for  commission   for  contempt, 

a-329 
Public  lands,  power  of  Congress  to  punish 

trespass  on,  ^204 
Summary  sale   of   property   of  trespasser 

unconstitutional,  9-635 

TRIAIi: 

See  JuBT  Ain)  Jubt  Trial. 

Boundary  of  state  a  question  of  fact  in  de- 
termining venue  of  trial,  9-132 

Congress,  power  to  fix  venue,  9-132 

Due  process  of  law,  presence  of  defendant 
at  trial  as  element  of,  9-432,  433 

Ex  post  facto  laws,  whether  statutes  relat- 
ing to  venue  and  procedure  are,  see  Ex 
Post  Facto  Law. 

Indictment  or  presentment  by  grand  jury, 
when  not  essential,  8-660 

Insurrection  in  locality  and  closing  of 
courts  as  affecting  venue,  9-132 

JuTT  trial,  see  Jubt  and  Jubt  Tbial. 

Right  of  accused  to  be  confronted  with  wit- 
nesses, 8-267 

Right  of  accused  to  speedy  trial,  8-267; 
9-327 

Venue  (see  Venue),  9-131 

Venue,  insurrection  in  locality  and  closing 
of  courts  as  affecting,  9-132 

Venue  of  trial  for  sending  nonmailable  mat- 
ter, 9-131 

Venue,  power  of  Congress  to  fix,  9-132 

TROOPS: 

See  Militia. 

TRUST  COMPANIES: 

Discrimination  between  officers  of  banks 
and  trust  companies  not  denial  of  equal 
protection  of  laws,  9-584 

TRUSTS: 

See  Tbaoe  Combinations  and  Tbusts. 

TRUSTS  AND  TRUSTEES: 

Administration  of  trusty  constitutionality 
of  statute  affecting,  8-885 

Corporate  trustees,  statute  affecting  lia- 
bility of,  not  applicable  to  existing  con- 
tracts, 8-857 

Investment  of  trust  funds  in  Confederate 
notes  and  bonds  invalid,  8-713 

Nonresidents,  state  statute  prohibiting 
holding  of  property  by,  as  trustee,  un- 
constitutional, 9-178 

Removal  of  trustee  by  appointment  of  an- 
other not  violation  of  due-process  clause, 
9-536 

TURNPIKES: 

Charter  of  turnpike  companies  as  contract, 
8-834 

Due  process  of  law  clause  as  affecting  regu- 
lation of,  see  Due  Pbocess  of  Law. 

Rates,  constitutionality  of  statute  regulat- 
ing, 9-582 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Pbocess  of 
Law. 

Temporary  use  for  transportation  of  mili- 
tary supplies  not  a  taking,  9-312 
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TWELFTH   AMENDMENT: 

Presidential  elections,  regulation  by,  9-375 

ULTRA  VIRES: 

Acts  of  government  in  excess  of  constitu- 
tional authority,  8-283 

UNION: 

See  Masteb  and  Sebvant. 
Indestructible  Union  created  by  Constitu- 
tion, 8-276,  288 

UNION  LABELS: 

City    printing,    statute    requiring    use    of 

union  labels  on,  unconstitutional,  9-494, 

593 
Use  of   union   labels   on   nonunion   goods, 

statute    prohibiting,    constitutional,    9- 

593 

UNITED  STATES: 

Acquired  territory,  sovereign  power  of 
United  States  over,  9-201 

Capture  of  territory  by  enemy  as  affecting 
territorial  jurisdiction  of  United  States, 
9-201 

Character  of  as  national  government,  8-275 

Character  of,  as  single  nation,  8-283 

Conquered  territory,  maimer  in  which  held, 
9-201 

Construction  of  term  as  used  in  Constitu- 
tion, 8-280 

Construction  of  term  where  foreign  rela- 
tions arc  considered,  8-280 

Contracts  of  states  with,  cannot  be  im- 
paired, 8-765 

Impairment  of  obligation  of  contract,  pro- 
hibition against,  not  applicable  to  United 
States,  8-761 

Implied  powers  of  United  States  under  Con- 
stitution, 9-357 

Jurisdiction,  territorial,  of  United  States, 
9-201 

Jury-trial  provision  as  affecting  suits 
against,  9-339 

Paramount  authority  of  federal  govern- 
ment, 8-282 

Power  to  construct  aqueduct  to  supply  city 
of  Washington,  8-671 

Priority  of  debts  due  to,  8-357 

Property  owner,  rights  as,  see  Public 
Pbopebtt,  Buildings,  and  Grounds. 

Public  lands  in  territory  admitted  as  state, 
title  to,  9-196 

Secession  from  Union,  right  of,  denied,  8- 
276 

Sovereign  power  over  acquired  territory,  9- 
201 

Sovereignty  suspended  when  territory  cap- 
tured by  enemy,  9-201 

UNITED  STATES  COMMISSIONERS: 

Powers  of,  9-60 

UNIT  RULE: 

State  taxation  of  carriers,  etc.,  according 
to,  see  Commeboe. 

USEFUL  ARTS: 

Sec  COFTBIGHTS  AND  PATENTS. 

USURY: 

Building  and  loan  associations,  statute  au- 
thorizing usurious  charges  by,  constitu- 
tional, 9-585 

Effect  given  to  state  laws  as  to,  8-521 
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VACCINATION; 

Compulsory  vaccination  statute  constitu- 
tional, 9-507 

Bzdusion  of  unraccinated  children  from 
public  schools  not  a  denial  of  equal  pro- 
tection, 9-604 

VAGRANTS: 

Hiring  out  of  vagrants  unconstitutional,  9- 
379 

VENUE: 

Ascertainment  of  district  by  law,  9-330 
Criminal    prosecutions,    district   in   which 

crime  committed,  venue  of  trial,  9-329 
District  to  be  previously  ascertained  by  law, 

9-330 
Equal  protection  of  laws  as  affecting  state 

control  of«  9-552 
Prosecution  of  Jefferson  Davis,  venue  of, 

^330 
Sending    improper    matter    through    mail, 

venue  of  prosecution  for,  9-330 
Transfer  of  counties  of  district  as  affecting, 

9-330 

VERDICT: 

Appellate  court,  authority  to  modify  ver- 

(fict,  9-440 
Control  of  court  over,  9-349 
Criminal    prosecutions,    verdict    of    guilty 

cannot  be  directed  in,  9-329 
Directing  verdict,  power  of  court  as  to,  9- 

342 
Judgment  on  verdict  not  essential  to  entitle 

accused  to  protection  of  jeopardy  clause, 

9-274 
Preponderance  of  evidence,  effect  of  verdict 

against,  9-349 
Remission  of  part  of  verdict  as  condition 

for  granting  new  trial,  9-350 
Setting  aside,  statute  prohibiting,   consti- 
tutional, 9-404 
Special  interrogatories,  power  of  court  to 

require  specific  answers  to,  9-346 
Unanimity  in  finding  essential,  9-345 

VESSELS : 
See  Ships  and  Shifpino. 
Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 
State  taxation  of^  see  Commerce. 

VESTED  RIGHTS: 

See  Impairment  of  Obuoation  of  Con- 
tracts. 

VETO: 

Passage  of  bill  over,  requisite  number  of 
votes,  8-339 

VINEGAR: 

State  regulation  of  sale  of,  8-511 

VINES: 

State  regulation  of  sale  of,  8-510 

VOLUNTEER  FORCES : 

OflSce  of  brigadier-general  in,  incompatible 
with  membership  in  Congress,  8-336 

OflSce  of  colonel  in,  incompatible  with  mem- 
bership in  House,  8-336 

WAGER  OF  LAW: 

Abolishment  of,  9-347 
WAGES : 
See  Master  and  Servant. 
Exemption  of  wages  from  process,  9-606 


WAIVER: 

Confrontation  of  accused  with  witnest^ 
waiver  of  right  of,  9-334 

Due  process  of  law,  waiver  of,  unconstitu- 
tional on  ground  of  lack  of,  9-537 

Employees,  statute  prohibiting  waiver  by, 
of  right  to  damages  for  injuries  uncon- 
stitutional, 9-465 

Faith  and  credit  clause,  protection  of,  not 
waived  by  defending  on  merits,  9-143 

Immunity  from  suit,  power  of  state  to 
waive,  9-374 

Indictment  or  presentment,  constitutional 
right  of,  cannot  be  waived,  9-263 

Jury  trial  may  be  waived,  9-131 

Jury  trial,  waiver  of  right  to,  9-347 

Perjury,  waiver  by  witness  of  privilege  does 
not  exempt  from  prosecution  for,  9-287 

Presumption  against  waiver  of  jury  trial, 
9-347 

Right  of  defendant  to  be  present  during 
trial  cannot  be  waived^  9-295 

Unconstitutionality  of  statute  impairing 
contract  may  be  waived,  8-889 

Waiver  of  privilege  from  arrest,  8-332 

WAR: 

Acquisition  of  territory  as  exercise  of  war- 
making  power,  8-639 

Actions  between  citizens  of  belligerents,  ef- 
fect of  declaration  of  war,  8-639 

Actions,  limitation  of  during  existence  of 
war,  8-643 

Aasassins  of  President,  trial  by  oourt-mar- 
Ual,  8-643 

Capture  of  territory  by  enemy  as  affecting 
sovereignty  of  United  States,  9^201 

Captures,  powers  of  Congress  as  to,  8-640 

Cemeteries,  establishment  of  as  incident 
of  war-making  power,  8-643 

Cession  of  territory  as  condition  of  pesos, 
8-639 

Citizens  of  belligerents,  effect  of  declara- 
tion on  rights  of  action  between,  8-639 

Civilians,  power  to  give  military  tribunal 
jurisdiction  over,  8-642 

Civil  war,  power  of  Congress  to  declare,  8- 
639 

Civil  war,  rules  of  public  law  applicable  to, 
8-639 

Civil  war,  view  that  constitutional  pro- 
vision not  applicable  to,  8-640 

Commercial  intercourse,  power  of  Presi* 
dent  to  proclaim  suspension  of,  8-641 

Confiscated  property,  effect  of  pardon  after 
sale  of,  9-24 

Confiscation  of  enemy  properly,  declaration 
of  war  does  not  authorize,  8-641 

Confiscation  of  enemy  property,  necessity 
of  legislative  action  authorizing,  8-641 

Confiscation  of  enemy  property  not  allowed 
in  absence  of  statute,  8-638 

Confiscation  of  enemy  property,  powers  as 
to,  8-640 

Confiscation  of  property  of  public  enemy, 
compensation  not  required  for,  9-316 

Congress,  power  of  after  declaration  of 
war,  8-638 

Court-martial  for  assassins  of  President^ 
8-643 

Courts  cannot  ascertain  existence  of  war 
or  peace  as  question  of  fact,  8-638 
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Courts,  enemy  property  cannot  be  con- 
demned by,  in  absence  of  statute,  8-641 

Declaration  of^  effect  of,  8-638 

Declaration  of,  plenary  power  of  Congress 
as  to,  8-637 

Declaration  of  war,  confiscation  of  enemy 
property  not  authorized  by,  8-641 

Declaration  of  war,  exclusive  power  of 
Congress,  8-637 

Declaration  of  war  not  authority  for  re- 
prisals, 8-638 

Declaration  of  war,  power  vested  in  Con- 
gress, 8-640 

Effect  of  declaration  of  war,  8-638 

Emancipation  proclamation,  valid,  8-641 

Enemy,  authority  to  allow  intercourse 
with,  8-642 

Enemy  property,  confiscation  of,  not  al- 
lowed in  absence  of  statute,  8-638 

Enemy  property,  powers  as  to  confiscation, 
8-640 

Exclusive  power  of  Congress  to  conclude 
peace,  8-637 

Exclusive  power  of  Congress  to  declare  war, 
8-637 

Freedom  of  slaves,  proclamation  of  by  Con- 
gress, valid,  8-641 

Insurrection,  powers  of  Congress  as  to,  8- 
639 

Intercourse  with  enemy,  authority  to  al- 
low, 8-642 

Interest  upon  debts  between  citizens  of  bel- 
ligerents, effect  of  declaration  of  war 
upon,  8-639 

International  law,  rules  of,  applicable  to 
civil  war,  8-639 

Invasions,  power  of  Congress  to  repel,  8- 
640 

Jurisdiction  of  military  tribunal  over 
civilian,  8-642 

Levying  war,  see  Treason. 

Limitation  of  actions,  power  of  Congress 
to  r^^late  during  war,  8-643 

Limitation  upon  power  of  Congress  to 
make  cession  of  territory  condition  of 
peace,  8-639 

Martial  law,  when  authorized,  8-643 

Military  government,  what  constitutes,  8- 
642 

Military  jurisdiction  under  Constitution, 
8-642 

Military  law,  what  constitutes,  8-642 

Military  occupation,  effect  as  to  extension 
of  territory  and  operation  of  laws,  9-8 

Military  tribunals,  power  to  establish  for 
trial  of  civilians,  8-642 

National  cemeteries,  power  to  establish  as 
incident  of  war-making  power,  8-643 

Nature  of  grant  of  power  to  declare,  8- 
639 

Nonintercourse  Act  of  state,  valid,  8-643 

Nonintercourse,  power  of  President  to  pro- 
claim, 8-641 

Partial  intercourse  with  enemy,  power  of 
President  to  permit,  9-11 

Peace,  cession  of  territory  as  condition  of, 
8-639 

Peace,  exclusive  power  of  Congress  to  con- 
clude, 8-637 

Peace,  President  cannot  make  cession  of 
territory  condition  of,  8-639 


WAR  —  ConVd, 

Plenary  power  of  Congress  to  declare,  8- 
637 

Political  department  has  exclusive  power 
to  declare  war  and  conclude  peace,  8-637 

Power  of  federal  government  as  to,  8-289 

Power  to  declare,  nature  of,  8-639 

Power  to  establish  military  tribunals  to 
try  civilians,  8-642 

President  may  accord  belligerent  right  to 
insurgents,  9-11 

President,  power  after  declaration  of  war, 
8-638 

President,  power  of,  to  render  cession  of 
territory  condition  of  peace,  denied,  8- 
639 

President,  power  to  proclaim  noninter- 
course, 8-641 

President,  power  to  repel  aggressions  and 
invasions,  8-640 

President,  trial  of  assassins  of,  by  court- 
martial,  8-643 

Prize  money,  no  right  to,  in  absence  of  stat- 
ute, 8-642 

Prize,  power  of  President  to  remit  for- 
feiture in  case  of,  9-19 

Proclamation  of  freedom  of  slaves  by  Con- 
gress, valid,  8-641 

Property,  seizure  of,  for  war  purposes,  8- 
640 

Reprisals,  power  of  Congress  to  authorize, 
8-638 

Rights  of  action  between  citizens  of  bel- 
ligerents, 8-639 

Rules  of  public  law  applicable  to  civil  war, 
8-539 

Secret  service,  power  of  President  to  em- 
ploy,  9-11 

Seizure  of  property  for  war  purposes,  8- 
640 

Sequestration  of  property  of  alien  enemy 
by  Confederate  government,  void,  9-183 

State,  Congress  cannot  declare  war  against, 
8-640 

State  nonintercourse  Act,  validity  of,  8- 
643 

State  tax  on  passengers  an  interference 
with  war-making  power,  8-643 

Statutory  authority  essential  to  right  to 
prize  in  property  captured,  8-642 

Statutory  authority  for  confiscation  of 
enemy  property  essential,  8-638 

Taxation  by  state  on  transportation  of 
passengers  as  interference  with  war-mak- 
ing power,  8-643 

Territory,  acquisition  of,  by  conquest  or 
treaty  as  branch  of  war-making  power, 
8-639     ' 

Territory  captured  by  enemy,  suspension 
of  sovereignty  of  Ignited  States  in,  9- 
201 

Treaty,  acquisition  of  territory  by,  as  ex- 
ercise of  war-making  power,  8-639 

WAREHOUSES : 

State  regulation  of,  as  affecting  interstate 

commerce,  see  Commerce. 
Warehouse  as  agent  of  interstate  commerce, 

8-382 

WARRANTS: 

See  Arrest;  Bountt;  Distrbss  War- 
rants, 
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WAKEIANTS  —  C(W<U 

Bills  of  credit,  issuance  of  warrants  as, 
see  Bills  of  Credit. 

County  warrants,  effect  of  statutory  pro- 
vision requiring  registration  of,  8-873 

County  warrants,  protection  against  im- 
pairment afforded  to,  8-766 

County  warrants,  subdivision  of,  not  im- 

?airment  of  obligation  of  contracts,  8- 
79 
Distress  warrant  against  defaulting  officer, 

9-302 
Registration  of  county  warrants,  effect  of 

statutory  provision  requiring,  8-873 
Search  warrant  against  an  individual  not 

a  violation  of  constitutional  provision  as 

to  searches  and  seizures,  9-251 
State  treasury  warrants,  protection  afforded 

against  impairment  of,  8-766 

WAR  VESSELS: 

Power  to  construct,  8-648 

WATER  COMPANIES : 

Due  process  of  law  as  affecting  regulation 
of,  see  Due  Process  of  Law. 

Franchises  of,  as  contracts,  8-823 

Grant  of  exclusive  privileges  to,  as  con- 
tract, 8-824 

Power  of  state  to  regulate,  8-826 

Rates,  constitutionality  of  statute  regulat- 
ing, 8-796 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Pbogess  of 
Law. 

Rates,  statute  regulating,  not  denial  of 
equal  protection  of  laws,  9-682 

Water  rates,  state  regulation  of,  8-826 

WATERS  AND  WATERCOURSES: 

See  Navigable  Waters. 

Consequential  damages  to  land  by  river 
improvement,  compensation  clause  does 
not  apply  to,  9-317 

Diversion  of  watercourse  a  taking  under 
eminent-domain  clause,  9-313 

Jurisdiction  of  Supreme  Court  of  acts*  de- 
priving adjoining  state  of  natural  flow 
of  water,  9-120 

WEAPONS : 

Restriction  by  state  on  sale  of,  8-497 

WEIGHTS  AND  MEASURES: 

Exclusive  power  of  Congress  as  to,  8-606 

WHARVES : 

Discrimination  in  wharfage  unconstitu- 
tional, 8-903 

Establishment  of  wharfage  line,  statute  pro- 
viding for,  not  a  contract,  8-773 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Regulation  of,  affecting  interstate  com- 
merce, see  Commebce. 

Tonnage,  wharfage  charges  as,  8-902 

Wharfage  charges  on  property  *  of  United 
States,  validity  of,  9-231 

Wharfage  charges,  power  of  municipal  cor- 
porations as  to,  8-432 

Wharfage  charges,  power  of  state  to  im- 
pose, 8-896,  902 

Wharfage  charges,  regulation  by  state,  8- 
432 

Wharfage  charges,  when  a  duty  on  tonnage, 
8-902 


WHARVES  —  Coni'd, 
Wharfage,  diacriminating  rates,  validity  of, 

»>181 
Wharf  lines,  change  in,  as  impairment  of 

obligation  of  c<Mitract,  8-857 

WHIPPING: 

See  SENTBifCB  and  PUiaSHMENT. 

WlliliS: 

Federal  jurisdiction  of  action  to  annul,  9- 

103 
Probate  of,  as  affected  by  faith  and  credit 

clause,  see  Faith  and  Cbedit. 

WIIiSON  ACT: 

See    iNTOXICATINO    LiQUOBS. 

WINDING  UP  INSOLVENT  CORPORA- 
TIONS : 

See  COBPOBATIONS. 

WINES: 

Discrimination  in  favor  of  native  ieines,  ef- 
fect of,  see  COMHEBCB. 

WITNESSES: 

Anti-trust  laws,  preliminary  examination  of 
witnesses  under,  not  a  violation  of  due- 
process  clause,  9-462 

Attendance,  failure  to  provide  method  of 
enforcing,  not  denial  of  equal  protection 
of  law,  9-663 

Attendance  of  witnesses  at  trial  of  impeach- 
ment, 8-316 

Commitment  tor  failure  to  testify  before 
county  attorney  unconstitutional,  9-^7 

Confrontation  of  accused  with  witnesses  not 
a  privilege,  9-399 

Confronting  accused  with  witnesses,  9-332 

Conspiracy  to  prevent  appearance  as  wit- 
nesses, 9-631 

Constitutionality  of  statute  relating  to  com- 
petency of  witnesses,  see  Ex  Po8T  Facto 
Laws. 

Contempt,  punishment  by  Congress  for, 
does  not  bar  punishment  for  contumacy, 
9-271 

Criminal  prosecution,  absence  of  witness 
from,  by  procurement  of  defendant,  effect 
of,  9-334 

Criminal  prosecution,  compulsory  process 
to  obtain  witness  for  accused  in,  9-834 

Criminal  prosecution,  right  of  accused  to 
be  confronted  with  wilmesses  in,  9-332 

Cross-examination  by  state  of  its  own  wit- 
ness not  a  denial  of  due  process  of  law, 
9-437 

Disabilities,  statute  providing  for  removal 
of,  not  ex  post  facto.  8-697 

Disability  of  negroes  as  witnesses  removed 
by  Thirteenth  Amendment,  9-383 

Examination  of,  by  Congress,  8-327 

Failure  to  give  recognizance,  imprisonment 
of  witness  on,  constitutional,  9-437 

Husband  and  wife  as  witnesses  against  each 
other,  8-737 

Immunity  from  prosecution  for  testifying, 
general  application  of  statutoiy  pron- 
sion  as  to,  9-222 

Impeachment  of,  oonstitntionality  of  stat- 
ute regulating,  8-737 

Members  of  Congress,  rig^t  to  eompel  at- 
tendance of,  as  witnesses,  in  criminal 
prosecutions,  9-334 
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WITNESSES  —  ConVd, 

Negroes,  disability  as  witnesses  removed 
by  Thirteenth  Amendment,  ^383 

Pardon  removes  disability  to  testify,  9-25 

Power  of  court  to  subpoena  in  aid  of  ad- 
ministrative examinations.  9-65 

Preliminary  examination  of,  under  anti- 
trust law  constitutional,  9-462 

Refusal  to  answer  as  contempt,  8-327 

Removal  by  pardon  of  disability  to  testify, 
9-25 

Removal  of  disability  of  negroes  as  wit- 
nesses, 9-383 

Removing  disabilities,  statute  not  eis  post 
facto,  8-697 

R^uiring  witnesses  to  testify  before  Senate 
as  to  business  transaction  not  an  un- 
reasonable search,  9-253 

Right  of  accused  to  be  confronted  with,  8~ 
267 

Right  of  Congress  to  compel  attendance,  8- 
327 

Right  of  prosecution  to  be  confronted  with 
witnesses,  9-332 

Self-incrimination,  privilege  of  witness 
against,  see  Evidence. 

Unreasonable  search,  constitutional  prohi- 
bition against  not  violated  by  requiring 
witness  to  testify  before  Senate,  9-253 

WOMEN: 

Disfranchisement  of  women,  see  Suffrage, 

Right  of. 
Employment  in  bar  rooms,  statute  prohibit- 
ing, constitutional,  &-406 
Employment  in  places  of  amusement,  power 

of  state  to  regulate,  9-407 
Jury,  right  of  accused  to  have  women  on, 

9-404 
Statute  regulating  employment  of  females 

in   places   of   amusement   constitutional, 

9-602 
Suffrage,    state    may    deny    right    of,    to 

women,  9-638 

WORDS  AND   PHRASES: 

"  Agreement,"  8-258,  905 
Arms,  9-247 
Cases,  9-79 

**  Charged  "  with  crime.  8-261 
Citizen,  9-386,  396 

*'  Citizens "  and  "  people  of  the  United 
States"  synonymous,  8-276 
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WORDS  AND  PHRASES  —  Confd. 
Commence  or  prosecute,  9-366 
Common  law  as  aid  in  interpretation  of, 

8—268 
"  Compact,"  8-258,  906 
Construction  of  generally,  see  CONSIBUO- 

TION  AND  INTESPBBTATION. 

Contract,  8-761 

Controversies,  9-80 

Deprivation,  9-424 

"  Deprive,"  8-260 
Disposition  of,"  9-202 
Due  process  of  law,"  8-258;  9-290,  424, 
425,  426 

Duties,  definition  of,  8-351 

"  Emit  bills  of  credit,"  8-716 

"  Engage  "  in  rebellion,  9-627 

Excise,  8-351 

Exports,  8-703,  890 

Ex  post  facto,  8-260 

"  Happen,"  8-261 

Imports,  8-890 

Impost,  8-351 

"  Inferior  "  officers,  9-39 

Inhabitant  defined,  8-301 

"  Just  compensation,"  8-260 

Law,  9-424 

Law  of  the  land,  9-425 

"  Necessary  and  proper,"  8-259,  676,  676 

"Obligation  of  contracts,"  8-261 

Place,  8-665 

"  Privileges  and  immimities,"  8-260 ;  0-160 

Purchase,  8-664 

"Securing"  patents,  8-619 

State,  definition  of,  9-214 

State,  definition  of  with  regard  to  qualifi- 
cations of  representatives,  8-300 

"  Taking  "  of  land,  8-261 

Taxation  defined,  8-350 

Territory,  9-202 
Vacancies  that  may  happen,"  9-51 
Writings,"  8-261 

WRITINGS  : 

See  Copyrights  and  Patents;  Doouicen- 

TABY  Evidence. 
Definition  of,  8-261 

WRITS : 

See  Habeas  Cobpus. 

Inferior  courts,  powers  as  to  issuance  of,  9* 
633 
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